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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN THE 
STATE COURTS OF LAST RESORT. 
LIFE 


RUSS v. GREAT SOUTHERN LIFE INS. CO. 
(District Court, D. Kansas, Second Division. February 26, 1925.) 
(No. 699.) 

6 Federal Reporter (2d) 940. 


INSURANCE—DEFENSE OF FRAUD IN PROCUREMENT OF LIFE IN- 
SURANCE POLICY CUT OFF BY INCONTESTABLE CLAUSE, WHERE 
NOT MADE WITHIN ONE YEAR FROM DATE OF POLICY. 


Under life insurance policy incontestable within one year after date of issue, 
defense of fraud practiced by insured in procurement of the policy was cut off and 
destroyed, where tender of premiums paid, in order to rescind contract, was made 
more than one year from date of policy. 


(For other cases, see Insurances, Dec. Dig. § 400.) 


At Law. Action by Hattie L. Russ against the Great Southern Life Insurance 
Company. On motion for judgment on the pleadings. Judgment for plaintiff. 

Vermilion, Evans, Carey & Lilleston, of Wichita, Kan., for plaintiff. 

Yakey, Holmes, Eaton & Gleason, of Wichita, Kan., for defendant. 


Pottock, District Judge. This is an action by the beneficiary under a life policy 
of insurance dated June 3, 1922, made and issued by defendant company on the 
life of the husband of plaintiff. A copy of the policy is attached to the petition of 
the plaintiff and made a part of such pleading. The defendant has fully answered, 
and plaintiff now moves for judgment on the petition and answer. 

The motion has been fully briefed and argued and stands now submitted for 
decision. If from the pleadings there be found some matter of law which con- 
trols the decision of the case, regardless of what evidential facts may be adduced, 
then to go through the formality of a trial would be useless and expensive. While, 
as first presented to the court, the motion of plaintiff for judgment on the plead- 
ings presented several intricate and somewhat difficult questions of law, as the 
matter now stands only one question appears to call for a consideration, and that 
arises on the pleadings in this manner. 

The answer of defendant relies upon allegations of fraud on the part of the 
insured, practiced on defendant in procuring the policy, to vitiate and avoid the 
contract of insurance. As has been seen, the date of the contract is conceded by the 
answer and asserted by plaintiff to have been June 3, 1922. Clause 1 of the policy 
provides as follows: 

“Incontestability. This. policy shall be incontestable after one year from date 
of issue, except for nonpayment of premiums, and except, further, that there will be’ 
a limited liability as provided in section 14 hereof.” 

It is conceded all premiums were paid, and there is nothing in section 14 in any 
wise material to the issues presented in this case. Hence this incontestable pro- 
vision stands and must be treated as though there were no exceptions thereto. 

As has been stated, the ground of contest presented and relied upon by defen- 
dant in its answer to avoid liability under the policy to plaintiff is fraud practiced 
by the assured upon the company in the procurement of the policy. But such de- 
fense, under clause 1 of the policy, must be presented by way of a contest of the 
liability of the company under its policy within the period of one year from date 
of the policy, or such defense is by the incontestable clause in the policy cut off and 
destroyed. 

Now defendant alleges in its answer (paragraph 18) as follows: 

“Defendant alleges that heretofore, and on or about the 14th day of June, 1923, 
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and after ascertaining the facts as herein alleged, it offered and tendered to the 
plaintiff the return of all money paid by the insured and the total amount of the 
premium purported to have been paid, together with interest thereon, in order to 
rescind and set aside the fraudulent transaction which has been consummated and 
perpetrated by the plaintiff and insured upon the defendant, and offered to repay to 
the plaintiff all of such benefits received by the defendant on account of and through 
the issuance of said policy, and that at said time and to this time the plaintiff refuses 
to accept the return of said premium and interest thereon, and refuses to rescind 
and cancel said contract, and the defendant, at this time, still offers and tenders to 
the plaintiff the said amount and interest, and offers to pay into court or to any 
one the court may direct, at this time or at any time thereafter, all of such money 
paid by the insured or plaintiff, and all legal interest thereon.” 

Now, June 14, 1923, was 11 days too late to attack the policy of insurance for 
fraud in its procurement. This is thoroughly and conclusively settled, as is every 
feature of this present case, by the decision of the Supreme Court in Mutual Ins. 
Co. v. Hurni Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, and 
in the cases cited by that court with approval. Monahan v. Metropolitan Life Ins. 
Co., 283 Ill. 136, 141, 119 N. E. 68, L. R. A. 1918D, 1196; Ramsey v. Old Colony 
Life Ins. Co., 297 Ill. 592, 131 N. E. 108; Ebner v. Ohio State Life Ins. Co., 69 
Ind. App. 32, 121 N. E. 315, Hardy v. Phoenix Mutual Life Ins. Co., 180 N. C. 180, 
104 S. E. 166. 

Therefore, under the answer relied upon by defendant, even conceding the 
defendant might be able to establish by the evidence the fraud alleged in the pro- 
curement of the policy, under the contract it will not be permited to so do as pleaded 
in the answer because coming too late. 

It follows the judgment must go for plaintiff on the policy as prayed by plain- 
tiff in its petition. It is so ordered. 


ILLINOIS BANKERS’ LIFE ASS’N v. BYASSEE. (No. 76.) 
(Supreme Court of Arkansas. June 29, 1925. Rehearing Denied Oct. 5, 1925.) 
275 Southern Reporter 519. * 

2. INSURANCE—INSURED BOUND TO ASCERTAIN HER CONDITION 
AND GIVE NOTICE WITHIN TIME STIPULATED IN POLICY TO 
RECOVER ON TOTAL DISABILITY CLAIM THEREIN. 

Where life insurance policy lapsed nearly 8 months before the death of in- 
sured, she was bound to ascertain whether she was permanently disabled within 
meaning of policy and give notice within time stipulated in policy in order to recover 
on such claim. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


3. INSURANCE—LETTER WRITTEN BY INSURER DENYING LIABIL- 
ITY, HELD NOT TO CONSTITUTE A WAIVER OF PROOF OF LOSS. 
Letter, written by insurer denying liability on life insurance policy, did not 

constitute a waiver of proof of loss, where time for such proof had already expired. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4, INSURANCE—INCONTESTABLE CLAUSE DOES NOT EXCLUDE DE- 
FENSE OF FAILURE TO FURNISH PROOF OF LOSS. 

Two-year incontestable clause in life insurance policy held not to exclude de- 
fense of failure to furnish proof of loss, since such defense is not a contest of 
policy itself, but an assertion by way of defense of a failure to perform condition 
precedent to recovery. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Circuit Court, Arkansas County; Geo. W. Clark, Judge. 

Action by Lola Byassee, administratrix of the estate of Mary A. Nichols, de- 
ceased, against the Illinois Bankers’ Life Association. Judgment for plaintiff, and 
defendant appeals. Reversed, and cause dismissed. 

T. E. Helm, of Little Rock, for appellant. 

Joseph Morrison, of Stuttgart, for appellee. 

McCuttocu, C. J. This is an action on an insurance policy and was instituted 
by appellee, as administratrix of the estate of Mary A. Nichols, deceased. Appel- 
lant issued the policy in controversy to Mrs. Nichols on August 13, 1915, and it 
contained stipulations for the payment of premiums or assessments, with a further 
provision that for failure to pay premiums within the stipulated time all rights under 
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the policy should be forfeited. The policy provided that upon the death of Mrs. 
Nichols the sum of $2,000 would be paid to her husband, and that one-half of the 
policy be paid to the assured herself on due proof that she had become “permanently 
and totally disabled as the result of accident or disease.” The policy referred to 
the by-laws of appellant association, and in express terms made them a part of the 
contract, and there was a provision in the by-laws requiring proof of loss, either 
on account of death or disability, and that such notice should be given within 90 
days “after the death of said member or policy holder, or the happening of total 
and permanent disability,” and stipulating that any claim on account of death or dis- 
ability “shall be forfeited by failure to furnish proof within the time and in the 
manner above prescribed.” 

Mrs. Nichols died on August 26, 1921, and the present action was instituted on 
December 22, 1923, to recover one-half of the amount of the policy for alleged total 
disability of the assured. It is undisputed that the premium, or assessment, due 
on the policy in January, 1921, was not paid, and that the policy lapsed. It was 
alleged, however, that the total disability of the assured occured prior to the time 
that the policy lapsed, and that the company is liable, notwithstanding the subse- 
quent lapsing of the policy. 

Appellant defends on the ground that proof of loss was not made within the 
time prescribed by the by-laws, and that there is no liability for disability which 
occurred after the time that the policy lapsed. The court submitted the case to the 
jury, and there was a verdict in favor of appellee. 

The evidence adduced by appellee was sufficient to establish the fact that Mrs. 
Nichols sustained total physical disability on account of disease in October, 1920, 
and that she continued in that condition until she died on August 26, 1921. The 
testimony is to the effect that she became ill from tuberculosis, and that she was 
continuously confined to her bed, growing gradually worse, but that she was hope- 
ful of recovery up to the time of her death. The proof tends to show that the 
tuberculosis developed following a spell of influenza. After the policy lapsed on 
account of failure to pay the January, 1921, assessment, there was no communica- 
tion betwen the company on the one part and the assured or any one else with ref- 
erence to the policy until there was a letter written by a friend of the family on 
July 5, 1923, in which appellant was informed of the death of Mrs. Nichols on 
August 26, 1921, and that she had become totally and permanently disabled prior 
to January 1, 1921, and request was made of appellant to make payment of the 
total disability claim under the policy. Appellant, through its authorized agent, 
replied to that letter under date of July 10, 1923, as follows: 

“In re Mary A. Nichols. 

“Dear Sir: Replying to your letter of July 5, in regard to the above policy, 
we are sorry to be obliged to advise each and every right under said policies and 
each of them ceased immediately upon the expiration of the grace period allowed 
after the last premium expired. In other words, policy No. 54508 became lapsed on 
account of failure of the insured to pay the premium, which was due January 1, 
1921, and policy No. 34507 lapsed on account of failure of the insured to pay the 
premium which was due January 1, 1921. This fact is true regardless of whether 
the insured, in either or both cases, was disabled at the time of lapsation. You 
may observe from these policies that even in event of disability the insured is 
obliged to pay the full premium during the continuation of such disability. We 
regret that there is nothing that can be done in the premises, but under the cir- 
cumstances related our association is not liable, and, of course, must dismiss the 
matter from further consideration.” 

[1, 2] The court, in its charge to the jury, stated that it was undisputed that 
the policy had lapsed in January, 1921, but that the lapse of the policy did not 
operate as a release of the company from any liability on the total disability claim, 
which had arisen prior to that time. That statement is undoubtedly correct and 
was then, and is now, conceded by counsel for appellant to be correct. The court 
charged the jury, however, that the right to recover on the total disability claim 
would not be barred by failure to make proof of loss in accordance with the by- 
laws of appellant association, if Mrs. Nichols “did not know and did not realize 
that she was totally and premanently disabled within the meaning of this policy 
of insurance.” This instruction was erroneous for the reason that, in the first place, 
there was no evidence that Mrs. Nicholas did not know or her disability. The proof 
is undisputed that she had tuberculosis and continued to grow worse until she died, 
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and that she was hopeful of her recovery, but there is nothing to indicate that 
she was oblivious of her condition or was mentally incapacitated. The charge of 
the court on this subject was incorrect for the further reason that the policy lapsed 
nearly eight months before the death of Mrs. Nichols, and as no liability could 
accrue for disability, or otherwise, occurring after that time, the assured was bound 
to ascertain her condition and give notice within the time stipulated in the policy. 

[3] The court also erred in submitting to the jury the question whether or not 
appellant’s letter written on July 10, 1923, denying liability on the policy constituted 
a waiver of proof of loss. An unqualified denial of liability before the expiration 
of the time for making proof of loss operates as a waiver, but not so where the 
time for proof of loss has already expired. Smith v. American National Ins. Co., 
111 Ark. 32, 162 S. W. 772. The reason for the distinction as to the time when the 
denial of liability occurs is that, if there is a denial before the expiration of the 
time for making proof, the requirement is waived, inasmuch as it would be useless 
for the assured to present proof of a claim where liability was already denied; but, 
after the expiration of the time for filing proof, the company is permitted to defend 
on any legal ground, which may exist without specification or statement in the com- 
munication between the parties as to what the defense will be. Under those circum- 
stances, the insurance company is not bound to respond at all to the demand, and 
éf it does so it is not bound by any statement as to the grounds upon which liability 
will be denied in any action in which it is asserted. 

[4] Counsel for appellant contend that the two-year incontestable clause in the 
policy excludes the defense of failure to furnish proof of loss. Not so. That 
clause has no application to the requirement for furnishing proof of loss. The 
defense of failure to make proof of loss under the policy is not a contest of the 
policy itself, but it is an assertion by way of defense of a failure to perform a con- 
dition precedent to recovery. 

It is, as before stated, conceded that there is no liability under this policy on a 
death claim—in fact, the suit was not brought to recover on that feature of the 
policy—and, according to the undisputed evidence in the case, the right to recover 
on the total disability claim is barred by failure to make proof of loss. 

No useful purpose would be served by remanding the cause for a new trial, so 
the judgment will be reversed, and the cause dismissed. It is so ordered. 


UNION MUT. LIFE INS. CO. v. BRODERICK et At. 
BRODERICK vy. BRODERICK. (S. F. 11215.) 
(Supreme Court of California. July 29, 1925. Rehearing Denied Aug. 27, 1925.) 
238 Pacific Reporter 1034. 
7. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUPPORT FINDING 

OF ASSIGNMENT OF POLICY. 

In interpleader in which issue was conflicting, claims of insured’s wife and his 
sister to proceeds of life insurance policy, evidence that insured, for advances of 
money by his sister, had duplicate policy issued, in which her name was substituted 
as beneficiary, and that it was delivered to her, was sufficient to support finding of 
an of policy to her, transfer in writing not being essential under Civ. Code, 

1052. 
(For other cases, see Insurance, Dec. Dig. § 587.) 


8. INSURANCE—CHANGE OF BENEFICIARY HELD NOT INVALID FOR 
FAILURE TO SURRENDER ORIGINAL POLICY. 

Where insured’s wife had possession of insurance policy, change of beneficiary 
by issuing duplicate policy in which his sister was substituted as beneficiary was 
not invalid for failure to surrender original policy as required by its provisions, 
in view of impossibility of surrendering it. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

9, INSURANCE—PAYMENT OF PREMIUMS ON POLICY BY WIFE, 
BENEFICIARY OF POLICY ON LIFE OF HUSBAND, HELD NOT 
TO PREVENT CHANGE OF BENEFICIARY. 

Fact that wife, beneficiary of policy of insurance on life of husband, paid some 
of premiums did not prevent his substituting sister, who had lent assured money, 
as beneficiary, in view of provision in policy reserving to assured right to change 
beneficiary, and of absence of satisfactory evidence of contract inuring to benefit 
of assured and wife. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
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In Bank. 

Appeal from Superior Court, City and County of San Francisco; T. I. Fitz- 
patrick, Judge. 

Interpleader by the Union Mutual Life Insurance Company against Adelaide 
J. Broderick and Antia C. Broderick, to determine title to money due under a 
policy of life insurance. From a judgment for defendant Anita C. Broderick, defen- 
dant Adelaide J. Broderick appeals. Affirmed. 

George D. Collins, Jr., of San Francisco, for appellant. 

J. J. Lerman and G. K. Burgren, both of San Francisco, for respondent. 

SEAWELL, J. The appeal in this case was taken in the first instances to the 
District Court of Appeal, First District, Division 1. Inasmuch as it was a case in 
equity, that court, not being vested with appellate jurisdiction in such cases, ordered 
it transferred to this court for hearing and decision. On the same day an order 
was made by this court, under the provisions of section 4, article 6, of the Consti- 
tution, and section 52a, subdivision 4, of the Code of Civil Procedure, transferring 
said cause to the District Court of Appeal for hearing and decision. It is now 
here for decision after an order made granting a petition for hearing. Two points 
were earnestly urged by petitioner which seemed to us to require the consideration 
of this court. The first was whether the plaintiff was entitled to have certain issues 
framed by the pleadings submitted to a jury as a matter of right, and the second 
point was whether the appellant had established such a vested right in the policy 
of insurance which forms the basis of the action as to have taken away the right 
of the husband to change the original beneficiary named in said policy of insurance. 
Upon further examination into those questions, however, we are satisfied with the 
soundness of the reasoning of the District Court of Appeal; and with its conclusion 
in disposing of them, as well as all other questions raised by the petition. We 
therefore adopt the opinion of the District Court of Appeal, written by Mr. 
Justice Knight, as a full and fair disquisition of the questions raised by the appeal. 
We will later advert, by way of emphasis, briefly to the two questions specifically 
referred to. The opinion follows: 

“The defendant Adelaide J. Broderick appeals from a judgment entered against 
her in a suit in interpleader brought by the Union Mutual Life Insurance Com- 
pany to determine title to money due under a policy of life insurance. Adelaide J. 
Broderick is. the widow, and Anita C. Broderick is the sister of the insured, and 
are rival claimants for said money. The following facts are not disputed: 

“On October 27, 1908, the plaintiff issued its policy of life insurance to Herbert 
D. Broderick in the principal sum of $1,500, payable to him on October 27, 1928, if 
living, or in the event of his death before that time, to his wife, Adelaide J. Broder- 
ick, or to such other beneficiary as may be designated by the insured. During the 
month of November, 1913, Broderick filed with said company a sworn certificate, 
dated September 15, 1913, to the effect that said policy had been misplaced and after 
diligent search could not be found. <A duplicate policy was thereupon issued, dated 
November 19, 1913, and on the safne date, upon written request of Broderick, dated 
May 13, 1913, said company changed the name of the beneficiary, so that Broderick’s 
sister, Anita, became the beneficiary, and said duplicate policy was indorsed to that 
effect under date of November 19, 1913. Said duplicate policy was afterwards 
delivered by said company to said Anita C. Broderick, and she retained possession 
of the same until the death of the insured. She also paid the premium on said 
policy for the year 1913, amounting to $74.36. Thereafter no premiums were paid 
by an one, but under the terms of said policy the contract of insurance continued in 
force until the death of the insured, which occurred on October 20, 1920. After 
Broderick’s death his widow produced the original policy, and made demand for the 
money due thereunder. Said company then filed this suit in interpleader, and in 
accordance with the terms of an interlocutory decree entered in that behalf paid 
the sum of $1,532.82, due under its contract of insurance, into court, and the rival 
claimants were directed to litigate their claims thereto. 

“The claims of the parties are set forth in their cross-complaints and answers. 
Adelaide J. Broderick, the widow, besides denying that the insured had requested a 
change of beneficiaries, alleged that she had been dependent upon her husband for 
support; that the latter ‘never had any insurable interest in the life’ of said insured, 
and was not dependent upon him for support, and that said insured had never ‘been 
under any legal obligations to her for the payment of money or respecting property 
of services of which his death or illness might delay or prevent performance’; that 
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said policy had never been mislaid, lost or destroyed, assigned or hypothecated ; that 
said insured had never requested a change of beneficiary; that no endorsement to 
that effect had ever been made; that no beneficiary was named therein other than 
herself. Said Adelaide J. Broderick further alleged ‘that said Herbert D. Broderick 
prior to November 1, 1913, delivered said policy to her * * * as a gift, and she 
ever since has been and now is the owner and in the possession of said policy,’ 
any that the owner of said policy and as the beneficiary named therein she was 
and is entitled to said insurance. 

“The cross-complaint filed by Anita C. Broderick consisted chiefly of allegations 
of the undisputed facts hereinbefore stated relating to the issuance of the duplicate 
policy on November 19, 1913, the request by the insured for the change in the name 
of the beneficiary, the indorsement of such change upon the policy, and the delivery 
of said policy to her. She also pleaded her own right. to said insurance money, and 
negatived the asserted right of Adelaide J. Broderick. Answering the cross-com- 
plaint of her adversary, the said Anita C. Broderick denied the material allegations 
thereof including the allegation therein made to the effect that the said Adelaide J. 
Broderick was dependent upon said insured for support; she also denied the allega- 
tion that she, the said Anita C. Broderick ,had no insurable interest in the life of said 
deceased. 

“Appellant requested a jury trial, which was refused upon the ground that 
said proceeding was an equitable one. The cause was thereupon tried by the court, 
and findings were made in favor of respondent upon all contested issues. The judg- 
ment was that said appellant, Adelaide J. Broderick, had no interest in said insur- 
ance money and that respondent, Anita C. Broderick, as the beneficiary named in 
said contract of insurance, was entitled to the full amount due thereunder. 

{1] “The first point made by appellant on appeal is that the trial court erred 
in denying a trial by jury. It has been held in this state, however, that a suit in 
interpleader. such as this one, and involving like issues, is an equitable proceeding, in 
which the rights of the parties as between themselves are governed by principles of 
equity (Jory v. Supreme Council, 105 Cal. 20, 38 P. 524, 26 L. R. A. 733, 45 Am. St. 
Rep. 17; Adams v. Grand Lodge, 105 Cal. 321, 38 P. 914, 45 Am. St. Rep. 45), and 
there are numerous authorities from other jurisdictions holding directly that in such 
cases the right to a trial by jury does not exist (Clark v. Mosher, 107 N. Y. 118, 
14 N. E. 96, 1 m. St. Rep. 798; Grand Lodge v. Elsner, 26 Mo. App: 108; Bush v. 
Kansas City L. Ins. Co. [Mo. Sup.] 214 S. W. 175; Missoula Trust & Sav. Bank 
v. Murphy, 50 Mont. 355, 146 P. 941; Robertson v. Ridenour-Baker Me 100 Kan. 
133, 163 P. 655; St. Nicholas Church v. Kropp, 135 Minn. 115, 160 N. W. 500, 
L. R. A. 1917D,.741). Therefore there was no error committed in denying a jury. 

[2] “Appellant contends next that the evidence without conflict proves that prior 
to the attempted change of beneficiaries the insured made a gift of the policy to 
her. This contention is based upon the testimony given by appellant to the effect 
that in 1908, the year following her marriage, Broderick handed said policy to 
her and said: ‘Here is a little present for you;’ that she took the policy, afterwards 
placed it in a safe deposit box to which she and her husband had joint access, and that 
she continued thereafter to retain possession of said policy. Her testimony, however, 
was not the only evidence in the case upon this point. The record discloses that 
respondent offered proof of Broderick’s declarations, and also circumstances bear- 
ing upon his conduct in subsequently dealing with said policy, which were incon- 
sistent with the theory of a previous gift, and tended to show that no such gift 
was made or intended to be made. It would therefore seem that a conflict of 
evidence is presented on that point, and therefore the finding of the trial court 
is controlling. 

[3-5] Furthermore, in determining the question of the validity of a gift, the 
matter of the intent with which the delivery is made is always an important and 
essential element to be considered. Unless the donor intends to divest himself com- 
pletely of control and dominion over the property given, the gift is incomplete and 
ineffectual. What that intention was is a question of fact to be decided by the trial 
court, upon all of the evidence in the case. Estate of Hall, 154 Cal. 527, 98 P. 269. 
The policy of insurance here provided that the insured had the right to change the 
beneficiary from time to time, but ‘that in case the insured shall at any time desig- 
nate any person as absolute beneficiary hereof or assigns this policy, said right to 
change the beneficiary shall thereupon cease. * * * Appellant was not designated 
as ‘absolute beneficiary.’ Assuming, therefore, that her testimony concerning the 
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alleged gift be taken as true, there was still the question of fact for the trial court 
to determine as to whether Broderick intended the delivery of the policy as an 
absolute gift, or whether he reserved, as stated in the policy, the right to after- 
wards change the beneficiary. The conclusion of the trial court upon that point is 
also controlling. 

[6] “It was also found that there had been an assignment of the duplicate 
policy by the decedent to his sister Anita. Appellant attacks that finding upon two 
grounds: First, that the proceeds of said policy constituted community property, 
and that therefore decedent did not have legal authority to assign said policy, with- 
out appellant’s consent; and secondly, that the evidence is insufficient in any event 
to establish an assignment. The fact that appellant paid the premiums on said 
policy each year from 1908 to 1912, inclusive, presumably from community funds, 
apparently sustains appellant’s contention that she had a community interest in 
said policy. New York Life Ins. Co. v. Bank of Italy, 60 Cal. App. 602, 214 P. 61. 
But the law of this state as it stood at the time this transaction occurred gave 
the husband power to make a valid transfer of the community property for a 
valuable consideration, without the written consent of the wife. We are of the 
opinion that the evidence here is sufficient to justify the conclusion that the transfer 
and assignment of the policy in question were made to respondent in consideration 
of money previously borrowed by the decedent from her, and which remained unpaid 
at the time the transfer and assignment of said policy was made. The evidence in 
this regard shows that Broderick was a marine engineer and spent much of his 
time upon the seas. His sister, the respondent, was engaged in business in San 
Francisco, but lived in Berkeley with her mother, whom she supported. After 
Broderick’s marriage, his wife, with his consent and co-operation, engaged in the 
apartment or rooming house business in San Francisco. They were financially 
assisted in these enterprisés by respondent. The latter testified that when the change 
of the beneficiary took place in 1913, her brother was ‘then’ indebted to her in the 
sum of $1,000, which he paid, and that afterwards he borrowed another $1,000, 
which he did not repay; that when he died he was still indebted to her in the sum 
of $1,000. In the early part of the year in which the name of the beneficiary was 
changed, and prior thereto, Broderick was stricken with illness, taken to a hospital, 
and operated upon. During the month of May of the same year and before he had 
entirely recovered from the effects of the operation, he left the hospital and went 
first to his wife’s apartment in San Francisco for a day or two and then to his 
sister’s home in Berkeley. About that time he and his. wife had a disagreement. 
When he went to his sister’s home in Berkeley he was sick, despondent, and penniless, 
being required to borrow sufficient money from his sister to pay his car fare from 
San Francisco to Berkeley. Later in 1915, Broderick, in explaining to his brother 
why he was obliged to borrow money from his sister at all, said that he had kept 
his money in a safe deposit box in a bank, and that ‘when he left Adelaide he went 
to the safe deposit box, and it was cleaned out; that even his insurance policy was 
missing.’ On the evening of the day he arrived at his sister’s home he told his 
sister that he intended to go away, and he did not know when, if ever, he would 
return; that he wanted to make over his life insurance to her. He remained at 
his sister’s home until May 26, 1913, when he accepted a position aboard ship and 
sailed for Seattle, thence to the Atlantic coast, and he did not return to California 
until the following January. 

“After his departure for Seattle, respondent received from said insurance com- 
pany the necessary papers for her brother to sign in order to consummate the trans- 
fer of the policy to her, and she forwarded these papers to her brother at Seattle. 
Later she received from the home office of said insurance company said duplicate 
policy, duly issued with change of beneficiary regularly indorsed thereon, and upon 
the return of her brother to California, the following January she informed him of 
that fact. While, as appellant claims, there is no direct evidence that the transfer 
of said policy was made to respondent in consideration of said unpaid loan, never- 
theless it is manifest from the circumstances narrated that such was the fact. We 
think the argument made by appellant to the effect that the transfer to respondent 
was made as a gift or voluntary disposition for the benefit of the mother of the 
insured’ is unsound, for the reason that if such were his purpose, there was appar- 
ently no reason why he could not have made the transfer to his mother. The 
statements made by the decedent at the time he declared his intention of trans- 
ferring said policy to his sister can be readily accounted for upon the theory that 
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he realized that it was an injustice for his sister to be charged with the entire sup- 
port of his mother, and that he was morally obligated to square his financial indebt- 
edness with his sister as far as his ability would allow, in order that her burden in 
the matter of the support of his mother might he lessened to that extent. 

[7] “The evidence is also sufficient to support the finding of an assignment of 
said policy to respondent. Appellant concedes that, under the circumstances, a 
transfer in writing was not essential. Civ. Code, § 1052. When the name of the 
beneficiary was changed and the policy was delivered to respondent, the relationship 
of the assignor and assignee was that of debtor and creditor; a delivery of the 
policy, under such circumstances, constituted an effectual transfer of the pro- 
ceeds of the policy. Nixon v. Malone (Tex. Civ. App.) 95 S. W. 577. 

[8] “The final contention of appellant is that the change of beneficiary was 
invalid because the original policy was not surrendered as required by the pro- 
visions of paid policy. The contention is answered by the decision in Jory v. 
Supreme Council, A. L. H. supra, wherein it is held that where the surrender of 
a certificate is made impossible by the refusal of the beneficiary to surrender it, 
equity will treat the surrender as duly made, and in legal effect the certificate is 
deemed as lost.” 

In order to accentuate the principles of law announced by the District Court 
of Appeal, we feel justified in making reference to a few of the decisions of this 
state, and quoting briefly from the text of some of the cases which appear to be 
conclusive on the main questions pressed in the petition for a hearing. We are 
quite well satisfied, however, that the appellant was not entitled to a jury trial. 
In Adams v. Grand Lodge, A. O. U. W., 105 Cal. 325, 38 P. 915, 45 Am. St. Rep. 
45, this court stated in passing upon a similar question: 

“But the conditions facing us are simply these: two litigants, standing upon a 
common level, submit to a court of equity their respective claims of ownership to a 
special fund of money, and ask that court to do justice, in the light, and under the 
guidance, of those equitable principles which form the glory of that forum.” (Italics 
ours.) Jory v. Supreme Council, 105 Cal. 20, 38 P. 524, 26 L. R. A. 733, 45 Am. 
St. Rep. 17. 

“An intervention merely adds new parties for the purpose of determining all 
conflicting claims to the matter in controversy and does not affect the nature of the 
action, so that the plaintiff in an action at law is not deprived of his right to a 
jury trial by an intervention praying for equitable relief; while on the other hand, 
* * * a bill in the nature of a bill of interpleader the proceedings are purely equit- 
able and neither party is entitled to a jury as a matter of right; and an action at 
law becomes by interpleader proceedings an equitable action in which neither party 
can demand a jury trial.” 24 Cyc. 114. 

See, also, 33 C. J. 463, § 54. 

[9] The policy of insurance in this case reserved to the assured the right to 
change the beneficiary. The rule in such cases is well stated in New York Life 
Ins. Co. v. Bank of Italy, 60 Cal. App. 602, 214 P. 61, wherein it is said: 

“It is true that under a policy reserving to the assured the right to change the 
beneficiary the interest of the designated person prior to the death of the insured 
is a mere expectancy in an inchoate or incompleted gift, which is subject to revoca- 
tion at the will of the insured, and that the power of revocation which would defeat 
it might be exercised up to the moment of his death. When, therefore, the deceased 
substituted the different enumerated persons in the place of his estate as beneficiaries 
he initiated a gift which, in the case of appellant, became complete by the death 
of the insured without revocation, and this is so notwithstanding that the premiums 
were paid from community funds. McEwen v. New York Life Ins. Co., 23 Cal. 
App. 694, 139 P. 242; Shoudy v. Shoudy, 55 Cal. App. 447, 203 P. 437.” 

In the instant case, it evidently appeared to the trial court that there was no 
satisfactory evidence of a contract inuring to the benefit of the assured and the 
appellant, but there is evidence of an obligation owed by the assured to the re- 
spondent. “In the absence of a contract of some character inuring to the benefit 
of a beneficiary, the mere fact of payment of assessments by such a one is not 
sufficient to create equities in his favor, for the courts of the land say such pay- 
ments [of assessments] are to be treated as gifts.” Jory v. Supreme Council, supra. 

[10] It is no doubt the settled law of this state that where the premiums on an 
insurance policy issued on the life of the husband after coverture are paid entirely 
from community funds, the policy is a community asset, and, in view of the pro- 
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visions of section 172, Civil Code, the husband cannot make a valid gift thereof 
without the written consent of the wife; and there where the husband attempts to 
do so by naming a third party as beneficiary, the transaction as to the wife’s share 
is voidable and subject to her right of revocation. This principle, however, has 
no application to the facts of the instant case, inasmuch as there is evidence in the 
record tending to support the implied finding of the trial court that the designation 
of the respondent as beneficiary of the proceeds of the policy was made by the 
assured for a valuable consideration. 

[11] Whether the loan of $1,000, made upon the two occasions adverted to 
by the District Court of Appeal, would alone be sufficient to satisfy the require- 
ments of section 172, Civil Code, as to a valuable consideration, nevertheless, in the 
light of the brother’s situation and the transactions and relations that existed be- 
tween him and his sister, they are not without weight taken in connection with the 
care, support, maintenance, and nursing which the brother received from mother 
and sister while ill, and also other accommodations thereafter furnished him upon 
his subsequent return to their home—matters doubtless within the contemplation of 
the brother at the time he conceived the purpose of substituting the sister for the 
wife—and may be sufficient to support the implied finding that there existed a valu- 
able consideration for the substitution of the sister for the wife in the policy. 

We are of the opinion that sufficient consideration has heretofore been given 
to all the questions raised upon the appeal. 

The judgment appealed from is affirmed. 

We concur: Richards, J.; Waste, J.; Lawlor, J.; Lennon, J.; Shenk, J. 


NATIONAL LIFE & ACC. INS. CO. v. SMITH. (No. 15891.) 
(Court of Appeals of Georgia. Division No. 2. Aug. 20, 1925.) 
29 Southeastern Reporter 113 
1. INSURANCE—“SOUND HEALTH,” AS USED IN LIFE INSURANCE 

POLICY, DEFINED. 

Requirement of term “sound health,” as used in policy providing there shall 
be no liability thereunder, if insured was not in sound health at date of issuance, 
means that insured enjoy such health and strength as to justify reasonable belief 
that she was free from derangement of organic: functions, or symptoms calculated 
to cause reasonable apprehension of derangement, and to ordinary observation and 
to outward appearance her health is reasonably such that she may with ordinary 
safety be insured on ordinary terms. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—VERDICT FOR BENEFICIARY HELD AUTHORIZED. 

In suit by beneficiary on life insurance policy, defended on ground that insured 
at time of issuance was not in sound health, and had made false and fraudulent 
representations as to physical condition, where evidence authorized finding that she 
was in sound health and had not made fraudulent statements verdict for plaintiff 
was authorized. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error from City Court of Savannah; Davis Freeman, Judge. 

Action by Georgia Smith against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

N. J. Norman and I. C. Farthing, both of Savannah, for plaintiff in error. 

_ . Geo, C. Heyward, Jr., and Chas. D. Russell, both of Savannah, for defendant 
in error. 

StTepHEns, J. [1] 1. The term “sound health,” as used in a life insurance policy, 
which provides that there shall be no liability under the policy if the insured is not 
in sound health at the date of the issuance of the policy, is properly defined in the 
charge of the court as follows: 

“If the insured enjoyed such health and strength as to justify the reasonable 
belief that she is free from derangement of organic functions, or free from 
symptoms calculated to cause reasonable apprehension of such derangement, and to 
ordinary observation and to outward appearance her health is reasonably such 
that she may with ordinary safety be insured and upon ordinary terms, the require- 
ment of good health is satisfied. * * * The term ‘sound health,’ or ‘good health,’ 
used in a policy, means that the applicant has no grave impairment or serious disease, 
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and is free from any ailment that seriously affects the general soundness and health- 
fulness of the system.” 

Under this definition, “sound health” consists, not alone in the outward ap- 
pearance of sound health, but also in a reasonable freedom from physical derange- 
ment and impairment as above defined. See in this connection, Joyce on Insur- 
ance (2d Ed.) § 2004; Atlantic & Birmingham R. Co. v. Douglas, 119 Ga. 658, 46 
S. E. 867. 


[2] 2. This being a suit to recover by the beneficiary under a life insurance 
policy, which was defended upon the ground that the insured at the time of the issu- 
ance of the policy was not in sound health, and that she, in her application for 
insurance, made false and fraudulent representations as to her physical condition, 
thereby fraudulently inducing the insurer to issue the policy, and it appearing from 
the evidence that the jury was authorized to find that the insured was in sound 
health at the time of the issuance of the policy and did not make the false and 
fraudulent statements as alleged, the verdict for the plaintiff was authorized. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


MUTUAL LIFE INS. CO. OF NEW YORK v. BROWN (No. 15805.) 
(Court of Appeals of Georgia, Division No. 2. Sept. 9, 1925.) 
129 Southeastern Reporter 307 
1, INSURANCE—ACCEPTANCE BY INSURER OF PHYSICIAN’S REPORT 

HELD RATIFICATION OF HIS ACT IN EXAMINING APPLICANT 

FOR INSURANCE. 

Where physician, on behalf of insurer, examined applicant for insurance, whose 
application was procured by insurer’s soliciting agent, acceptance of physician’s re- 
port with knowledge of fact and issuance of policy based thereon, was ratification of 
physician’s act in making examination for company, and hence physician in making 
examination acted as insurer’s duly authorized agent. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


2. INSURANCE—INSURER IN RATIFYING OF PHYSICIAN’S ACT IN 
EXAMINING APPLICANT NOT REQUIRED TO HAVE ACTUAL 
KNOWLEDGE OF ALL INFORMATION GIVEN BY APPLICANT. 

It is not requisite to ratification of physician’s act in examining applicant for 
life insurance that insurer, through officer who accepted physician’s report and 
issued policy, should have actual knowledge of all information given by applicant 
to physician during examination. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


3. INSURANCE—INFORMATION BY APPLICANT FOR INSURANCE TO 
PHYSICIAN MAKING EXAMINATION IS NOTICE TO INSURER. 
Any information given by applicant to physician making examination in behalf 

of insurer is, though not reported to officers of company with duty to pass on appli- 

cations and issue insurance, nevertheless, notice to company. 
(For other cases, see Insurance, Dec. Dig. § 378[3].) 


4. INSURANCE—INSURER HELD WITHOUT RIGHT TO DEFEND ON 
GROUND THAT APPLICANT WITHHELD INFORMATION AND 
FRAUDULENTLY INDUCED ISSURANCE OF POLICY. 

Where answers to questions by examining physician were neither recorded nor 
reported to insurer, although applicant may have signed record of answers and cer- 
tified that they were fully and correctly recorded, insurer cannot, against suit to 
recover on policy, defend on ground that applicant withheld information and 
thereby fraudulently induced issuance of policy; this being true notwithstanding 
provision that policy and application therefor constituted entire contract, and that 
statements by insured were deemed representations and not warranties, 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


5. INSURANCE—APPLICANT FOR LIFE INSURANCE HAS RIGHT TO 
RELY ON DISCHARGE BY MEDICAL EXAMINER OF DUTY TO RE- 
PORT ANSWERS TO INSURER. 

Applicant for life insurance, when responding to questions propounded to him 
by insurer’s medical examiner, has right to rely on discharge by examiner of duty to 
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properly report answers to insurer, and insured has no duty afterwards to examine 
policy to ascertain on what representations it was issued. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 


6. INSURANCE—BY WHOM PROOF OF DEATH MADE IMMATERIAL, 

WHERE POLICY PAYABLE TO ESTATE. 

Where life insurance policy was payable to estate of insured, it was immaterial 
that proof of death was furnished by insured’s husband as sole heir of deceased 
and not by her estate’s representative, especially when husband was afterwards 
appointed administrator and sues on policy. 

(For other cases, see Insurance, Dec. Dig. § 537.) 


7. INSURANCE—EVIDENCE HELD NOT TO SUSTAIN DEFENSE OF 
FRAUD IN PROCURING LIFE INSURANCE. 


In suit on policy, evidence held not to sustain defense of fraud of insured in 
answers during medical examination in procuring life insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error from Superior Court, Ben Hill County; D. A. R. Crum, Judge. 

Action by W. J .C. Brown, administrator, against the Mutual Life Insurance 
Company of New York. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

See, also, 29 Ga. App. 794, 116 S. E. 559. 

F. L. Allen, of New York City, Quincey & Rice, of Ocilla, and Smith Hammond 
& Smith, of Atlanta, for plaintiff in error. 

C. W. Bussell, and A. J. & J. C. McDonald, all of Fitzgerald, for defendant 
in error. 

Syllabus Opinion by the Court. 


STEPHENS, J. [1] 1. Where a physician has, in behalf of a life insurance com- 
pany, examined an applicant for insurance whose application has been procured by a 
soliciting agent of the company, an acceptance of the physician’s report with knowl- 
edge of this fact and the issuance to the applicant of a policy of insurance based 
upon the report amount to a ratification of the act of the physician in making the 
examination for the company, and it follows that the physician is making the ex- 
amination acted to all intents and purposes as the duly authorized agent of the 
company. 

[2](a) It is not a requisite to such ratification that the insurer, through its 
officers who accepted the report of the physician and issued the policy, should have 
actual knowledge of all the information given by the applicant to the physician 
in the course of the examination. 

[3] (b) Any such information given by the applicant to the ida making 
the examination in behalf of the company is, although it is not reported to the 
officers of the company whose duty it is to pass upon application and issue 
insurance, nevertheless, notice to the company. 

[4] 2. Where the answers made to the physician by the applicant, in response 
to certain questions propounded to him by the physician, are not recorded by the 
physician, and are not reported by the physician to the officers of the company whose 
duty it is to pass upon applications and issue policies of insurance, and although 
the applicant may have signed the record of his answers made by the physician, and 
certified that “each and all of the foregoing statements and answers were read by 
me, and are fully and correctly recorded by the medical examiner,” the company 
cannot, against a suit to recover on the policy, defend on the ground that the ap- 
plicant withheld certain material information, and thereby fraudulently induced the 
company to issue the policy. This is true notwithstanding a provision in the policy 
to the following effect: 

“This policy and the application herefor, copy of which is indorsed hereon or 
attached hereto, constitute the entire contract between the parties hereto. All state- 
ments made by the insured shall, in the absence of fraud, be deemed representations 
and not warranties, and no such statement of the insured shall avoid or be 
used in defense to a claim under this policy, unless contained in the written applica- 
tion herefore and a copy of the application is indorsed on or attached to this policy 
when issued.” 


[5] 3. An applicant for life insurance, when giving to the company’s medical 
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examiner information in response to questions propounded to him by the ex- 
aminer, has a right to rely upon a discharge by the medical examiner of his duty 
to properly report the answers to the company. The insured is therefore under 
mo duty afterwards to make an examination of the policy to ascertain upon what 
representations the policy purports to have been issued. 

[6] 4. Where the beneficiary of a life insurance policy is the estate of the in- 
sured, it is immaterial that the proof of death of the insured, when properly made 
out and submitted, is furnished by the husband of the deceased as sole heir of the 
deceased and not by the representative of the estate. Especially is this true when 
the husband is afterwards appointed administrator of the estate and maintains the 
suit as plaintiff to recover under the policy. 

[7] 5. This being a suit by the administrator of the insured to recover upon 
the policy, which was made payable to the decedent’s estate, and which suit .is 
defended upon the ground of fraud, and it appearing without dispute from the evi- 
dence, not only that the company ratified the acts of the physician in making for 
the company the examination of the applicant for the insurance, but that, at the 
time, the physician had already been “arranged with” by the company’s superin- 
tendent of agents to examine applicants for insurance in the defendant company 
in the territory of the insured’s residence, and it appearing without dispute that the 
information relied upon by the defendant as having been fraudulently withheld 
from the company by the insured, by having been omitted from the written answers 
made by the medical examiner had in fact been given to the medical examiner by 
the insured, and that therefore the company had notice and was not defrauded, the 
defense of fraud is not sustained. 

6. Applying these rulings and the rulings made in this case when before this 
court upon another occasion, as reported in 29 Ga. App. 794, 116 S. E. 559, the 
court properly overruled the 57 grounds of the defendant’s motion for a new trial. 

. See, in this connection, Cooley’s Briefs on the Law of Insurance, vol. III, 
pp. 2561, 2572; Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 13, 63 N. E. 763, 
57 L. R. A. 318, 88 Am. St. Rep. 625; Manhattan Life Ins. Co. v. Carder, 82 F. 986, 
27 C. C. A. 344; McElrony v. British America Assur. Co., 94 F. 990, 36 C. C. A. 
615; Cranston v. West Coast Life Ins. Co., 72 Or. 116, 142 P. 762; Abraham v. 
North German Ins. Co. (C. C.) 40 F. 717. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


DAVIS v. MINNESOTA MUT. LIFE INS. CO. (No. 72.) 
(Supreme Court of Michigan. Oct. 1, 1925.) 
205 Northwestern Reporter 137. 
INSURANCE—VERDICT HELD AGAINST WEIGHT OF EVIDENCE ON 
ISSUE OF COMPROMISE SETTLEMENT. 
Verdict for plaintiff, in action for balance due on life insurance policy, held 
against great weight of evidence on issue of compromise settlement. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


Bird, J., McDonald, C. J., and Moore, J., dissenting. 

Appeal from Circuit Court, Wayne County; Harvey Tappan, Judge. 

Action by Rebecca Davis against Minnesota Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, and new trial granted. 

Argued before McDonald C. J., and Clark, Bird, Sharpe, Moore, Steere, Fellows, 
and Wiest, JJ. 

James M. Cleary, of Detroit (Howard H. Campbell of Detroit, of counsel), for 
appellant. 
" Sol. Blumrosen, of Detroit (Herman J. Saulson, of Detroit, of counsel), for 
appellee. 
ge Birp, J. Defendant insured the life of John Davis for $10,000, and made plain- 
tiff the beneficiary. John Davis died about a year after the insurance was taken out. 
Plaintiff delivered the policy to Fixel & Fixel, attorneys in Detroit, and requested 
them to collect it. They made the proofs of death, and delivered them to the defend- 
ant, and demanded payment. When the matter was ready to close nearly 6 months 
later Fixel & Fixel sent plaintiff to the office of the representative of the company. 
It is her claim that the representative of the company told her he had some money 
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for her on account, and that the balance would be paid in 30 or 60 days. She was 
paid $6,898.70, and she signed what turned out to be a compromise settlement re- 
ceipt. She was a Russian, and could neither read nor write the English language. 
Her claim is the receipt was not read to her. ; 

It was the claim of Mr. Arthur Fixel, who had the matter in charge, that 
the company made the defense that Mr. Davis had been refused insurance in an- 
other company, and that he represented in his application that he had not been re- 
fused. Mr. Fixel was impressed with this defense, and compromised the claim. 

Complaint is made because the court did not direct a verdict for defendant. 
We think the court was in no error in refusing to dispose of the case as a question 
of law. It was a clear-cut question of fact. If she was right, she was entitled to 
a judgment for the balance due on the policy. If the company was right, she was 
not entitled to anything. 

Complaint is also made that, if she was displeased with the settlement, and 
wanted to rescind the settlement, she should have returned the money which was 
paid her before commencing suit. Counsel ignores her position. She disclaims 
any compromise settlement was made. Her claim is that she was paid $6,898.70 
on a $10,000 policy, with the promise that the balance would be ‘paid within 30 or 
60 days. Under her theory of the case she was not bound to tender back what had 
been paid her before bringing suit for the balance. 

But it is said at all events the verdict was against the great weight of the evi- 
dence. It was a question of her word against the word of the representative of the 
company and Arthur Fixel. She says she never heard anything about a settlement; 
that Arthur Fixel never told her that the company was refusing to pay; that Mr. 
Fixel said he was investigating the policy; and it would take a little time to do that. 
Mr. Fixel, of course, tells a different story. The difference in their stories makes 
the issue of fact. 

There are some side issues which throw some light on the transaction. A short 
time after the matter was placed in the hands of Mr. Fixel he obtained a loan for 
her from one Grosberg of $5,000 for 6 months. When she paid it she was charged 
nothing for interest, but was charged $550 as a bonus. Mr. Grosberg was a close 
friend and business associate of Mr. Fixel, if not a client. It occurs to us, if the 
company was making the defense that Mr. Fixel said it was, that Mr. Fixel would 
not have advised his friend and business associate to make the loan and take an 
assignment of the insurance policy as security. 

The claim that Mr. Davis had been refused insurance by another company 
appears to be somewhat precarious, and rests upon an admission of Mrs. Davis, which 
she testifies she never made. 

Attention might be called to other matters, but we think it is useless to discuss 
them, as it was purely a question of fact for the jury. They saw the parties and 


ee testify, and we think there was ample testimony to arrive at the verdict 
they did. 


The judgment will be affirmed. 

McDonald, C. J., and Moore, J., concurred with Bird, J. 

Ciark, J. The life insurance: policy for $10,000 was issued March 29, 1921. 
Mr. Davis died November 30, 1921. Of the premium for the first year there re- 
mained unpaid $101.30. Plaintiff beneficiary consulted Arthur E. Fixel, an attor- 
ney, and left with him the claim for adjustment. Plaintiff disclaims knowledge of 
the fact, but it was the contention of defendant, as stated to Mr. Fixel, that the 
policy could be avoided because of a misstatement of material fact in the applica- 
tion and that the defendant would deny liability. Mr. Fixel was impressed that 
there was merit in defendant’s contention. But after negotiation a settlement of 
$7,000 was agreed upon by Mr. Fixel and the defendant. A settlement receipt was 
prepared, and it was signed by plaintiff in the office of defendant’s agent in Detroit. 
Both Mr. Fixel and the agent testified that the matter was explained to and ap- 
proved by the plaintiff. $7,000, less the unpaid premium, was paid and accepted. 
Later plaintiff brought this suit in assumpsit. The theory of the declaration is 
that the $7,000 was a part payment, and that defendant promised to pay the remain- 
ing $3,000 later, and has not done it. There is no averment of fraud, deceit, or 
conspiracy. Her case rests on her naked statement in support of the theory of her 
declaration. The testimony of Mr. Fixel, the testimony of the agent, the docu- 
mentary evidence,. the circumstances, are against her claim. 
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The verdict is against the great weight of the evidence. 
Judgment reversed; new trial granted; costs to abide the result. 
Sharpe, Steere, Fellows, and Wiest, JJ., concurred with Glark, J. 








MOONEY v. BROTHERHOOD OF RAILROAD TRAINMEN. (No. 24434.) 
Supreme Court of Minnesota. July 24, 1925.) 
204 Northwestern Reporter 957. 
(Syllabus by the Court.) 

INSURANCE—ON AGREEMENT BY INSURED THAT BENEFIT CER- 
TIFICATE WAS TO BE DEEMED SUBJECT TO LAWS OF SPECIFIED 
STATE, VALIDITY OF BY-LAW MUST BE DETERMINED BY LAW 
OF SUCH STATE. 

On reargument it is held, following Modern Woodmen v. Mixer, 45 S. Ct. 389, 

69 L. Ed. 506, that the validity of the by-law in question must be determined by 

the law of Illinois. 

(For other cases, see Insurance, Dec. Dig., § 712.) 


Appeal from District Court, Hennepin County; W. W. Bardwell, Judge. 

On reargument. Former judgment reversed. 

For former opinion, see 202 N. W. 341. 

Geo. R. Smith, Edward J. Callahan, and H. Stanley Hanson, all of Minne- 
apolis, Minn. (William B. Movery, of Minneapolis, and William J. Hughes, Jr., of 
Washington, D. C., of counsel), for appellant. 

H. Z. Mendow and E. J. Culhane, both of Minneapolis, for respondent. 

Per CurtamM. Since our decision of this case, the Supreme Court of the 
United States has filed its opinion in Modern Woodmen of America v. Mixer, 45 S. 
Ct. 389, 69 L. Ed. 506. The question involved is such that the rule of that court 
is controlling. It requires a reversal of this case, and, in consequence, the original 
opinion, so far as inconsistent with that result, is withdrawn. 

The by-law sustained in the Mixer Case was in purpose and effect identical in 
nature with that involved here, and was adopted after the making of the insurance 
contract upon which recovery was sought. The by-law had been sustained in 
Illinois, and it was held that the same effect must be given to it by the courts of 
Nebraska. In consequence, the decision of the Supreme Court of that State (Neb.) 
197 N. W. 129, put in part upon Boynton v. Modern Woodmen, 148 Minn. 150, 181 
N. W. 327, 17 A. L. R. 401, was reversed. The basis of the opinion is indicated 
by this quotation : 

“The act of becoming a member [of a fraternal beneficiary association] is 
something more than a contract, it is entering into a complex and abiding relation, 
and as marriage looks to the domicile, membership looks to and must be governed 
by the law of the state granting the incorporation. We need not consider what other 
states may refuse to do, but we deem it established that they cannot attach to mem- 
bership rights against the company that are refused by the law of the domicile. It 
does not matter that the membership joined in another state.” 

True, the particular by-law now involved has not been confirmed by a favor- 
able decision concerning it. It has not been the subject of a test case such as that 
discussed in Supreme Council v. Green, 235 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 1089, 
a ee 1916A. 771. But, for that reason alone, not to follow the rule of the 
Supreme Court would be a sacrifice of principle to technicality, and the principle 
of the Illinois decision (cited in the original opinion), aided by that of Supreme 
Council vy. Green and Modern Woodmen v. Mixer, leaves us no option but to make 
it controlling here. 

3 hat is so because defendant is governed by an Illinois charter, which with 
the “laws of the state under which it was granted” is “the test and measure to be 
applied.” As was said further by Mr. Chief Justice White in the Green Case, fhe 
thing to which full faith and credit must be given is the “charter of the corpora- 
tion,” granted by its home state. Reference must be had “to the laws of that state 
to determine the powers of the corporation and the rights and duties of its mem- 
bers.” In that connection it will not do to ignore the “significance” of the charter 
and the applicable local law as declared by the supreme judicial tribunal of the 
domiciliary state. 


Here it is clear, without any decision of the Illinois court on this particular by- 
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law, that it would be upheld there. So we must abide by that view and cheerfully 
do so. 


Judgment reversed. 


BURKE v. BAY. (No. 24673.) 
(Supreme Court of Minnesota. Sept. 25, 1925.) 
5 Northwestern Reporter 219. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDINGS THAT 
DESIGNATION OF DEFENDANT AS BENEFICIARY IN INSURANCE 
POLICY WAS PROCURED BY UNDUE INFLUENCE, AND THAT 
PLAINTIFF WAS ENTITLED TO FULL AMOUNT OF POLICY. 
The evidence in this case sustains the findings of the jury to the effect that 

the designation of the defendant as a benéficiary, in the insurance policy sued upon, 

was procured by undue influence practiced upon the insured on June 4, 1923, and 
that the plaintiff was entitled to recover the full amount of the policy. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Ramsey County; James C. Michael, Judge. 

Action by Nuggett M. Burke against the Brotherhood of American Yeomen 
to recover on a life insurance policy issued to plaintiff’s mother, Nellie M. Burke, 
in which Daniel E. Bay intervened as a party defendant. Verdict for plaintiff, and 
the intervener appeals from an order denying his motion for judgment notwith- 
standing the verdict or for a new trial. Affirmed. 

John J. Keefe, of St. Paul, for appellant. 

McMeekin, Quinn & Swan and P. D. Scannell, all of St. Paul, for respondent. 

Quinn, J. This action was brought by the plaintiff, Nuggett M. Burke, against 
the Brotherhood of American Yeoman, to recover upon an insurance policy for 
$2,000, issued by it to the plaintiff’s mother, Nellie M. Burke, since deceased. The 
insurance company admitted its liability upon the policy, and manifested its will- 
ingness to pay the same as soon as it was ascertained to whom it was payable. 
The appellant, Daniel E. Bay, made application to intervene and file an answer, 
claiming to be entitled to a one-half interest in and to the proceeds of the policy. 
The court made an order allowing Bay to intervene and requiring the insurance com- 
pany to pay into court the sum of $2,000 to abide the result of the trial, and, 
upon payment of such money into court, the insurance company to be discharged 
from liability on account of such policy. The order of the court was fully complied 
with. The defendant accordingly filed an answer, setting forth that he was entitled 
to one-half of the insurance under a change of beneficiary made by the insured on 
June 4, 1923. The plaintiff, in her reply, alleged that, at the time of the alleged 
signing of the request of a change of beneficiary, on June 4, 1923, set forth in 
the answer, the insured was not in a mental condition to understand or appreciate 
the nature or effect of her action and that, if she did have sufficient mental power 
to understand the nature or effect of her act, she signed the same by reason of undue 
influence practiced upon her by the defendant and her nurse. The issues were tried 
and submitted to a jury, and a verdict returned in favor of the plaintiff. Defendant 


moved for judgment notwithstanding the verdict or for a new trial, and appealed 
from the order denying such motion. 


The decisive question presented is as to the sufficiency of the evidence to sustain 
the verdict of the jury that the alleged change of beneficiary, of June 4th, was 


obtained through undue influence. If it was, the verdict should stand, otherwise 
not. The material facts which the evidence tends to show are as follows: 

[1] Nellie G. Burke was a widow. Her only child was the plaintiff, Nuggett M. 
Burke, who lived with her mother in Saint Paul and attended school. The mother 
carried a life insurance policy for $2,000 with the Brotherhood of American Yeomen 
in which her daughter was named as the sole beneficiary. In December, 1918, 
the mother married the defendant, Daniel E. Bay, and they continued to reside in 
Saint Paul. About two years after their marriage, the mother became affected 
with cancer. She received treatment from Dr. I. J. Murphy during the summer and 
fall of 1921 and thereafter took up the practice of Christian Science. In August, 
1922, she employed Belle Degolier, as a nurse, who cared for her at the home in 
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Saint Paul until May, 1923, when she accompanied the nurse to the latter’s home 
in Clayton, Wis., where she remained until the time of her death, which occurred 
June 9, 1923. While the mother was at Clayton, the daughter visited her at the 
end of each week. The daughter was then 19 and the mother 38 years of age. 
The mother kept her insurance policies and other papers in a small cupboard in her 
home in Saint Paul. The daughter asked the defendant if she might read the 
policy over. He consented, and she procured the policy and then discovered that 
the defendant name had been included, as a beneficiary, with her own. She retained 
the policy, and consulted Mr. Scannell, an attorney. She then, accompanied by the 
attorney, went to Clayton, saw her mother, but said nothing about the policy. Later 
however, the attorney had a talk with the insured and procured a request from 
her that the daughter be made the sole beneficiary. The request was sent to the in- 
surance company and a new policy was issued, in accordance with the request, and 
properly returned. While at Clayton, the mother continued to grow weaker and 
more frail, both mentally and physically. During the last week, she was unable to 
lie in bed but remained sitting in a chair, night and day. 

The defendant, under these circumstances, procured a blank request, such as was 
in use hy the company for changing the beneficiary in a policy, took it with him to 
Clayton but, upon his arrival there, the nurse requested him not to talk to his 
wife about the policy as she had told her that she had had more trouble about the 
policies than they were worth. The defendant then delivered the request which he 
had with him to the nurse for his wife to sign. On the following day, June 4th, 
the nurse, according to her own statement, read and presented the request to Mrs. 
Bay, together with pea and ink, and the same was signed. It is conceded that, 
while his wife was at Clayton, he had spoken to her a number of time about the 
change, and the nurse states that she refused, saying she “wanted time to think 
it over.’ 

Dr. Murphy was called by the plaintiff. He testified that he had treated the de- 
ceased; that, upon a careful examination made in 1921, he found in her pelvis, on 
the womb, that which had been pronounced cancer before she was sent to him, 
and he confirmed the diagnoisis and gave her treatment for it; that it was malignant 
and had spread and gotten into the lining of the abdominal cavity. The doctor 
also testified that such a condition eventually extends to the vital organs, so as 
to interfere with nutrition and the general health of the patient so that, for a period 
before death, the patient is in a very weakened condition, both mentally and 
physically; that the fact that she was confined to a chair would seem to indicate 
that she was no longer able to help herself at all; that, as a rule, the cancer, be- 
fore death, is on some part of the nervous system and the patient is usually for 
several days more or less semiconscious; that they can be roused, but are far from 
being normal, either mentally or physically. 

(2] The defendant urges strongly that it was prejudicial error to receive, in 
evidence, two letters written by the nurse, Mrs. Degolier, to the defendant. There 
might have been some merit in the contention but for the fact that the defendant 
had seen fit to call Mrs. Degolier as a witness and elicited from her testimony 
as to the patient’s condition, both mentally and physically, during her stay at Clay- 
ton, and as to the circumstances of the signing of the request for a change of the 
beneficiary on June 4th, and as to the conduct of the defendant in connection there- 
with, all of which went to render the letters admissible on cross-examination. The 
testimony of Dr. Murphy, which was received under objection, was, in our opinion, 
clearly admissible. 

Under the proofs in the instant case, a verdict either way would seem to be 
authorized by the evidence. It is a well-settled rule that, in showing undue in- 
fluence, there must be evidence to satisfy the jury that the free agency of the person 
signing the instrument was destroyed or interfered with to such extent that the 
instrument does not express the wish and intent of the person signing it. We 
are satisfied that there is ample testimony in the record to justify the verdict, and 


that there was no prejudicial error in the reception of evidence. 
Affirmed. 





Todd v. American Mutual Union 


TODD v. AMERICAN MUT. UNION. (No. 3627.) 
(Springfield Court of Appeals. Missouri. Aug. 13, 1925.) 
275 Southwestern Reporter 60. 

1. INSURANCE—EVIDENCE HELD SUFFICIENT TO OVERRULE DE- 
MURRER ON GROUNDS OF FALSE REPRESENTATION AS TO 
PARALYSIS. 

In an action on insurance policy, where evidence showed that insured, in re- 
sponse to an inquiry, told agent that he was afflicted with paralysis, and agent noted 
this on application, the court properly overruled defendant’s demurrer at close 
of case on grounds of false representation as to paralysis. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


2. INSURANCE—POLICY ISSUED TO ONE 60 YEARS OF AGE ON DATE 

OF APPLICATION NOT “VOID” UNDER STATUTE. 

In an action on insurance policy, evidence that insured gave age as 59, to best 
of his knowledge, and agent noted age on application as 60 years, does not make 
policy void under Rev. St. 1919, § 6161, prohibiting issuance of insurance to any 
person “who at nearest birthday is more than 60 years of age,” since statute re- 
quired one to be over 60 years and six months to be uninsurable. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


3. INSURANCE—EVIDENCE HELD NOT SUFFICIENT TO SUSTAIN DE- 
MURRER TO PLAINTIFF’S PRIMA FACIE CASE THAT HE WAS 
WITHIN INSURABLE AGE LIMIT. 

In an action on an insurance policy, statement in policy showing insured to be 

60 years old at time of application, together with pleadings and admissions, created 

a prima facie case that insured was within statutory age limit, which was not over- 

turned by parol evidence of insured’s wife that he was over 61, weight of evidence 

being for jury; and defendant’s demurrer on such ground, was properly overruled. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4. INSURANCE—INSTRUCTION AS TO CONCEALMENT OF FACTS BY 

INSURED HELD REVERSIBLE ERROR; “CONCEALED.” 

In an action on an insurance policy, an instruction to find for plaintiff unless 
jury found that insured concealed true age and paralysis was reversible error, since 
word “concealed” conveyed impression of facts knowingly withheld and since such 
misrepresentations against assessment company would avoid policy regardless of 
whether they were knowingly made, under Rev. St. 1919, § 6142. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 


Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Action by James A. Todd against the American Mutual Union. From a judg- 
ment in favor of plaintiff, defendant appeals. Reversed: and remanded. 

Hal H. McHaney and Hugh B. Pankey, both of Kennett, for appellant. 

James V. Billings, of Kennett, for respondent. 

Braptey, J. Plaintiff, the benefiiciary, sued in separate counts to recover on 
two insurance policies issued by defendant upon the life of Jesse Todd, plaintiff’s 
father. According to the terms and provisions of the policies, there was due under 
each policy the sum of $375. The cause was tried before the court and a jury. 
Plaintiff recovered judgment for the amount sued for, and defendant appealed. 

The petition alleges that defendant is an assessment company, and other allega- 
tions such as are usual in such cases. The answer admits the issuance of the 
policies, the death of insured, and also admits.that all dues were paid. The defense 
is that the insured misrepresented his physical condition and his age. It is contended 
that the insured had had a stroke of paralysis prior to the application for the in- 
surance, and was at the date of the application still afflicted with paralysis. Also, 
it is contended that at the time of the application and issue of the policies insured 
was over the age of 60 years, and was not, under the law, insurable in defendant 
company. 
ee The reply pleads waiver. Therein it is admitted that insured in the application 
“did represent his age as 60 years old at that time,” and alleges that defendant 

well knowing that his age was 60 years” did issue and deliver said policies. 
_. The reply also alleges that at the time of the application insured was afflicted 
with paralysis, and that the agent of defendant who took insured’s application was 
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so advised at the time by the insured and the plaintiff, and also that the district 
manager of defendant was so advised. , 

Error is assigned on the refusal of a demurrer at the close of the case, on an in- 
struction given for plaintiff, and on the admission of evidence. , 

[1] The demurrer is bottomed upon two propositions: First, that insured, be- 
cause of his age, was not, under the law, insurable in defendant company; and 
second, that he misrepresented the fact he was afflicted with paralysis, and that his 
representation was a warranty, and, said representation being false, the policies 
were void. We will first dispose of the alleged misrepresentation regarding 
paralysis. Defendant called as a witness W. H. Reaves, the agent who took in- 
sured’s application. Reaves testified that at the time he took the application he 
“asked Todd (insured) if he had paralysis; that Todd said he had had a stroke 
of paralysis,’ and that he, the agent, wrote in the application that insured had 
paralysis “just slightly.” The application was not introduced. So far as appears 
from the record, defendant was advised in the application that insured was afflicted 
with paralysis, and notwithstanding its knowledge of this fact, the policies were 
issued. Surely there is no ground to support the contention that insured falsely 
represented regarding paralysis. It would appear from questions by counsel for de- 
fendant, and from questions directed to counsel by the court, that counsel had in 
their possession what purported to be the original applications, and that it was 
therin stated that insured had not had paralysis. Reaves, as it clearly appears, was 
an unwilling witness for defendant, and refused to recognize or identify the appli- 
cations shown to him as the originals. We must, however, take the record as it is 
made. 

[2] Defendant also contends that its demurrer should have been sustained 
on the ground that insured, because of his age, was not, under the law, insurable 
by it, and that the policies were therefore void; and also on the ground that insured 
misrepresented his age. It was admitted by the pleadings that defendant is an 
assessment company organized under the laws of Missouri. Defendant pleaded the 
effect of certain by-laws and regulations respecting the age of its members, but 
there were no by-laws or regulations introduced in evidence. To support the con- 
tention that the policies were void because insured was over age, defendant relies 
upon the statute and the evidence as to the age of the insured. Section 6161, R. S. 
1919, a part of our statutory law regulating assessment insurance companies, pro- 
vides that no company “do business under this article shall issue a certificate or 
policy upon the life of any person who at nearest birthday is more than sixty years 
of age.” 

Witness Reaves, as a witness for defendant, testified that when he took the 
application he asked insured his age, and that insured said that “to the best of 
his knowledge he was 59 years old; that by agreement they put in the application 
that he was 60 years old, as Todd said to the best of his knowledge he was 59 
years old.” 

If it be conceded that insured was 60 years of age at the time the applications 
were taken as stated therein according to witness Reaves, and that the reply ad- 
mitted the insured to be 60 years of age at the time of the application, such would 
not defeat recovery on the ground that insured was not, under the statute, insur- 
able in defendant company. For the purpose of this assignment insured’s age must 
be considered as 60 years on October 22, 1919, when the applications were taken. 
The statute, section 6161, R. S. 1919, prohibits upon “any person who at nearest 
birthday is more than sixty years of age.” If insured was 60 on October 22, 1919, 
he was, under the statute, insurable in defendant company for six months there- 
after. Johnsen v. American Central Life Ins. Co., 212 Mo. App. loc. cit. 292, 249, 
S. W. 115. In the Johnson Case the court uses this language: 

“It is insurance practice (recognized and approved by statute, section 6161, 
R. S. 1919), to consider a person’s insurance age as his age at his then nearest 
birthday. And, according to this method of fixing insurance age, the defendant 
did not insure persons above the age of 60. In other words, after one became 


more than 60 years and 6 months old, he was not insurable in the defendant 
company.” 


[3] Mrs. Mollie Todd, widow of insured, was called by defendant, and testified 
that insured died April 20, 1922, and that at the time of his death, according to 
what her husband had told her, he lacked one month of being 64 years old. Accord- 
ing to witness Reaves, the applications were taken October 22, 1919. According 
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to the date on the policies which were introduced in evidence, they were issued No- 
vember 1, 1919. If insured lacked only one month of being 64 years of age at the 
time of his death April 20, 1922, then he was born May 20, 1858. If born on the 
date mentioned he was 61 years, 5 months, and 2: days old at the time the applica- 
tions were taken. Mrs. Todd had no knowledge as to the age of her husband except 
what he had told here. The inference from her evidence is that there was a record 
of insured’s age in the family Bible, but she testifid that she had not read the 
record, because she could not read. All we have here concerning insured’s age is 
what he said about it. The policies introduced, together with the pleadings and 
admissions, clearly made a prima facie case for plaintiff. Menzenworth v. Met- 
ropolitan Life Ins. Co. (Mo. App.) 249 S. W. 113; Acuff v. New York Life Ins. 
Co., 210 Mo. App. 356, 239 S. W. 551. 

This prima facie showing was not conclusively overturned by the evidence 
offered by the defendant. The evidence as to insured’s age was all parol, and its 
weight was undoubtedly for the jury. Union Trust Co. v. Hill, 283 Mo. loc. cit. 
282, 223 S. W. 434; State v. Hayes (Mo. Sup.) 262 S. W. loc. cit. 1038. In the last 
cited case the court said that a jury was not obliged to believe oral evidence although 
it may all be one way. The demurrer was properly refused. 

[4] The instruction complained of is as follows: 

“The court instructs the jury that the burden is upon the defendant to establish 
by a preponderance of the evidence that the applicant, Jesse Todd, in his written 
application for issuance of policies of insurance, stated that he was of the age 
of 60 years, and had had no paralysis, and that such representations, if made, were 
untrue, and that Jesse Todd concealed his true age or the fact of him having 
paralysis; and if you do not so find the facts to be, then your verdict will be for 
the plaintiff upon both counts.” 

Defendant especially complains of, the word “concealed” as used in connection 
with what follows as to age and paralysis. The word “conceal” conveys the im- 
pression that something is being knowingly withheld. “To conceal is simply not to 
make known what we wish to keep secret.’ Webster. Defendant being an assess- 
ment company, if insured misrepresented his age or the fact that he was afflicted 
with paralysis, then plaintiff cannot recover regardless of whether he knowingly 
made such misrepresentations. Kern v. Legion of Honor, 167 Mo. loc. cit. 487, 
67 S. W. 257; Burgess v. Pan-American Life Ins. Co. (Mo. Sup.) 230 S. W. 
loc. cit. 322. These cases were dealing with a statute, now section 6142, R. S. 
1919, not applicable to assessment companies; but such does not make the principle 
involved inapplicable. This instruction, we think, constitutes reversible error. 

Defendant complains of the admission of evidence tending to show that de- 
fendant had issued a policy on the life of one Goodman who at the time was over 
the age limit, and had upon Goodman’s death paid said policy. This was admitted 
on the theory that plaintiff would prove a custom on the part of defendant, and 
that this was a part of his evidence on that subject. There was no custom proved, 
and the court, in effect, sustained a motion to strike out such evidence. On a retrial 
this evidence, of course, will not get before the jury. 

The judgment should be reversed and the cause remanded; and it is so ordered. 

Cox, P. J., and Bailey, J., concur. 


DAVIS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
(No. 3786.) 
(Springfield Court of Appeals. Missouri. Sept. 1, 1925.) 
275 Southwestern Reporter 353. 

i. INSURANCE—POLICY PLEDGED TO INSURANCE COMPANY AS 
COLLATERAL FOR LOAN HELD CANCELABLE NOTWITHSTAND- 
ING STATUTE. 

Where insured pledged his paid-up policies to insurance company as security 
for loan, with provision for cancellation in event of failure to repay the loan, Rev. 
St. 1889, § 5856 (Rev. St. 1899, § 7897), preventing forfeiture after certain pre- 
miums had been made, was not applicable, and could not be considered in deter- 
mining rights of parties, and policy could be canceled according to the contract. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 
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2. INSURANCE—ADDITIONAL INSURANCE PURCHASED WITH AC- 
CUMULATED SURPLUS BECOMES PART OF ORIGINAL POLICY. 
Where an insured, at the end of 20 years, purchased additional insurance with 

the accumulated surplus earned by policies, held, the additional insurance became a 

part of the original policy, and a pledge of the policy without specifically naming 

the additional insurance carried the addition with it. 

(For other cases, see Insurance, Dec. Dig. § 17934.) 


3. INSURANCE—CANCELLATION OF INSURANCE POLICIES FOR NON- 
PAYMENT OF LOAN EXTINGUISHES ALL INTEREST OF AS- 
SURED AND BENEFICIARY. — 

In action to recover on insurance policies which had been pledged to insur- 
ance company as collateral for loan and later canceled because of nonpayment 
of loan, cash value equaling amount of loan made on the policies, held that insured 
got full value for his policies, and all interest of assured and beneficiary was 
extinguished. 


(For other cases, see Insurance, Dec. Dig. § 17934.) 


Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Action by Cora V. Davis against the Equitable Life Assurance Society of the 
United States. From a judgment for plaintiff, defendant appeals. Reversed. 

Smith & Zimmerman, of Kennett, for appellant. 

Hal H. McHaney and Hugh B. Pankey, both of Kennett, and R. A. Cox, 
of Malden, for respondent. 

Cox, P. J., Action upon two life insurance policies of $1,000 and $2,000, re- 
spectively, on the life of William J. Davis with the plaintiff, Cora V. Davis, as 
beneficiary. A loan had been secured from the defendant by the assured in his 
lifetime, which had not been repaid by him. The trial was to the court, who found 
for plaintiff for the full amount of the policies, less the amount of the loan and 
interest, and defendant appealed. 

The policies were identical in form except as to amount, and were issued De- 
cember 29, 1894. They were participating policies, and were to become fully paid 
up in 20 years if all premiums were paid. This was done, so these policies were 
fully paid up December 29, 1914. At that time the policy for $1,000 had earned an 
accumulated surplus of $186.41. The policy for $2,000 had earned $372.82. At the 
end of 20 years the policy for $2,000 gave the assured the following options: 
First, The continuance of the policy and the withdrawal of the accumulated sur- 
plus either in (1) cash; (2) paid-up assurance; (3) an annuity. Second. The sur- 
render of the policy for its full value consisting of the entire reserve amounting to 
$981 (together with the surplus then apportioned by the society) either in (1) cash; 
(2) paid-up assurance; (3) a life annuity. 

The other policy for $1,000 contained the same provision except as to amount. 
The assured elected to allow the policies to continue, and with the accumulated 
surplus purchased additional paid-up nonparticipating insurance. On the $1,000 this 
additional assurance amounted to $351, and on the $2,000 policy it amounted to $702. 
The assured, desiring to secure a loan from the company upon these policies, applied 
for the full amount the company would loan and take these policies as collateral 
security. The company agreed to loan $653 on the $1,000 policy and $1,306 on the 
$2,000 policy. This loan was accepted by the assured, and on May 5, 1915, the 
money was furnished and the loan contract for each of the amounts aforesaid 
executed and the policies assigned as collateral to secure the loans. These loans 
were to be repaid on May 5, 1916, with interest at 6 per cent. The loan contracts 
each had the following provision: 7 

“In the event of default in the repayment of said loan upon the date hereinbefore 
mentioned, the party of the first part is hereby fully authorized and empowered, 
without notice and without demand for payment by the party of the second part, 
to cancel said policy and to apply the cash surrender value of such cancellation to 
the payment of said loan and unpaid interest. * * * Should surrender value of said 
policy exceed the amount of above loan with interest thereon after such default 
at 6 per cent per annum, then in that case the excess value above the loan and interest 
shall be due and payable to the legal owner of ownrs of the policy on demand.” 

The loan was not repaid when due, and in November, 1916, when the cash sur- 
render value of the policies, including the additional assurance, which had been 
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added to the policies by the apportionment of the accumulated surplus for that 
purpose at the end of the 20-year period equaled the amounts due on the loans, the 
company canceled the policies and paid the loans in accordance with the provision of 
the loan contract above set out. 

An agreed statement of facts was filed which covered most of the facts, and 
then it was agreed that the other facts as set forth in depositions on file were true, 
except that plaintiff did not agree that notice claimed to have been sent by the 
company to the assured that it would cancel the policies and pay the loans if they 
were not paid by him was received by the assured. Since the loan contract pro- 
vided that this cancellation and liquidation could be made without notice, it was not 
necessary for receipt of the notice by the assured to be proven, and hence the 
essential facts are all agreed upon, and there is no question of weighing the evidence 
involved in this case. 

The policies in this case were issued December 29, 1894, while section 5856, 
Stat. 1889 (section 7897, Stat. 1899), was in force. That statute made life insur- 
ance policies nonforfeitable after certain premiums had been paid, and provided that 
in case of default in payment of premiums thereafter, three-fourths of the then cash 
value of the policy, less loans made to pay premiums, should be applied to pur- 
chase extended insurance. Under that statute the company could not enforce a 
provision in a loan agreement made with the insured that, in case of default in 
the payment of premium or interest or principal of the loan, the company could 
cancel the policy and apply the surrender value thereof to the payment of the 
entire loan. All the company could do was to deduct from three-fourths the sur- 
render value of the policy the amount loaned the insured to enable him to pay 
premiums, and it must then apply the remainder to the purchase of paid-up insur- 
ance. While the company could still hold the policy as security for the remainder 
of the loan, it could not foreclose and force its payment out of the surrender value 
of the policy, but, if it could not collect the balance of the loan in some other way, 
it must hold the policy and take the chance of the insured not paying any more 
premiums and allowing his policy to finally lapse, or, if he should die before the 
policy expired, the company could then offset the debt against the amount of the 
policy. Smith v. Mutual Benefit Life Ins. Co., 173 Mo. 329, 72 S. W. 935; Burridge 
v. New York Life Ins. Co., 211 Mo. 158, 109 S. W. 560; Liebing v. Mutual Life 
Ins. Co., 269 Mo. 509, 191 S. W. 250; Christensen v. New York Life Ins. Co., 
152 Mo. App. 551, 154 S. W. 100; Christensen v. New York Life Ins. Co., 160 
Mo. App. 486, 141 S. W. 6, Paschedag v. Metropolitan Life Ins. Co., 155 Mo. App. 
134 S. W. 102; Gillen v. New York Life Ins. Co., 178 Mo. App. 89, 161 S. W. 

[1] If that statute applies to this case, then plaintiff could recover, but if 
not, the judgment should have been for defendant. The statute, after providing 
that after the payment of certain premiums the policy should be nonfortfeitable, 
further provides as follows: 

“The net value of the policy, when the premium becomes due and is not paid, 
shall be computed upon the American Experience Table of Mortality, with 4% 
per cent. interest per annum, and after deducting from three-fourths of said net 
value, any note or other indebtedness to the company given on account of past 
premium payments on said policy issued to the insured, which indebtedness shall 
then be canceled, the balance shall be taken as a net single premium for temporary 
insurance for the full amount written in the policy. * * *” 

This statute by its terms only provides what shall be done when the policy 
becomes nonforfeitable and premiums shall thereafter become due and shall not 
be paidffi it has no provision which applies to any other condition. It is clear to us 
that, in the absence of any statutory provision, the parties could make any sort 
of contract in relation to the insurance that they should see fit to make. This 
statute was enacted for the protection of one class of persons only, and that is 
those persons who have paid a sufficient number of premiums to render their policies 
non-forfeitable, and shall thereafter fail to make their premium payments as they 
become due. It makes no mention of, and, clearly, can have no application to, a 
policy that is fully paid up so that there will be no more premiums to be paid, 
because, in that situation, there could not in the very nature of things be any pre- . 
miums that could come due and be not paid and it is the fact that premiums come 
due and are not paid that makes the statute applicable. It seems to us too clear 
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for argument that the statute sought to be invoked in this case has no application 
and could not be considered in determining the rights of the parties under the 
conceded facts in this case. 

‘Respondent contends that the additional assurance which assured elected to take 
in lieu of cash for the accumulated surplus at the end of 20 years is not included in 
the assignments of the policies in the loan contracts. The contention is that all 
contracts between insurance companies and the insured are to be strictly construed 
against the company, and, by applying that rule to the construction of the loan 
contracts, the additional insurance should be excluded, and if that be done, the judg- 
ment of the trial court should be affirmed. We agree that the rule of construction 
contended for is correct when there is an ambiguity in the contract or its meaning 
may be in any way doubtful. There is another rule applicable to the construction 
of all contracts that is of equal force, and that is that the language of a contract 
is to be given its usual and ordinary meaning, and the intent of the parties is to be 
gathered from the four corners of the contract, and the circumstances surrounding 
its execution are to be given consideration. If, when this is done, no ambiguity ap- 
pears and the meaning is clear, there is then nothing to construe and the court can 
only enforce the contract as the parties have written it. 

[2, 3] On April 27, 1915, the insured sent to the company his policies and 
loan agreements, with a letter in which we find the following: . 

“T am handing you herewith two life insurance policies, one for $2,000 and one 
for $1,000, both being paid up as far as any premiums are concerned, a total of 
$3,000 paid up insurance, also medical examiner’s certificate of health with which 
to buy additional insurance, together with two agreements for a loan from your 
society for which please send me check for full amount you will loan on the above 
security.” 

The certificate of the company providing for the additional insurance on the 
$2,000 policy, which was issued and attached to the policy before the money was 
advanced on the loan contract, is as follows: 

“* * * *It is hereby declared and agreed that a nonparticipating addition of 
$702 (seven hundred two dollars) has been made to the amount insured under said 
policy. This addition to be subject to the same conditions as the amount originally 
insured, and to be paid with it at the maturity of the contract.” 

The certificate attached to the $1,000 policy was the same, except the amount 
of additional insurance was $351. It seems clear to us that when the insured elected 
at the end of the 20 years to purchase additional insurance with the accumulated 
surplus earned by the policies, that the additional insurance became a part of the 
original policy, and a pledge of the policy, without specifically naming the additional 
insurance, carried the additon with it. It is also clear that the insured so under- 
stood it, for in his letter transmitting the loan agreement and the policies as collat- 
eral, he also inclosed the medical examiner’s certificate in order to secure the ad- 
ditional insurance, and requested that he be sent a check for the full amount “you 
will loan on the above security.” By “the above security” he evidently meant the 
policies with the additional insurance to be purchased with the accumulated surplus 
thereon. It is shown by the depositions, which it is stipulated truthfully stated the 
facts, that when the loan contracts were foreclosed it took the full surrender value 
of the policies, including the additional insurance purchased with the accumulated 
surplus, to pay the loan and interest thereon. The insured got full value for his 
policies when his debt to the company was paid, and we are of the opinion that in 
the conceded facts shown in this record the cancellation of the policies by the com- 
pany was done in strict compliance with the loan contract, and all interest of the 


assured and the beneficiary in the policies, including the additions made thereto, was 
extinguished. 


The judgment will be reversed. 
Bradley and Bailey, JJ., concur. 
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McCOY v. MODERN WOODMEN OF AMERICA er at. (No. 19070.) 


(St. Louis Court of Appeals. Missouri. July 14, 1925. Rehearing 
Denied July 21, 1925.) 
275 Southwestern Reporter 552 
. INSURANCE—BY-LAWS, ENACTED AFTER ISSUANCE OF CER- 
TIFICATE THAT WOULD CHANGE OR NULIFY CONTRACT 

MADE WITH MEMBER, NOT APPLICABLE. “ 

In action by widow to recover on benefit certificate of deceased, which named 
as beneficiaries the former wife of deceased, and in event of her death, the legal 
heirs, by-laws of association, enacted after issuance by certificate, providing that 
in case of death of beneficiary, and failure to name another, the certificate should 
be payable to widow, held not applicable, although insured had agreed to abide by 
subsequently enacted by-laws, since agreement would not be viewed as intending 
to cover by-laws, which would change or nullify contracts made with members. 

(For other cases, see insurance, Dec. Dig. § 719[2].) 


2. INSURANCE—STATUTE, PERTAINING TO AMENDMENT OF BY- 
LAWS OF VOLUNTARY ASSOCIATIONS, NOT APPLICABLE TO 
CERTIFICATE ISSUED BEFORE PASSAGE. ; 
Rev. St. 1919, § 6405, relating to amendments to by-laws of voluntary associa- 

tions, does not apply to benefit certificate issued before law was passed, since the 

statute was intended to be prospective in its operation. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

3. INSURANCE—INSURED IN BENEFIT CERTIFICATE HAS VESTED 
RIGHT TO DESIGNATE BENEFICIARIES. 

Insured in benefit certificate had a vested right to designate those who should 
receive, as well as the amount to be received by those designated as beneficiaries, 
and this vested right was a property right and material part of his contract. 

(For other cases, see insurance, Dec. Dig. § 719[2].) 

Appeal from Circuit Court, St. Charles County; E. B. Woolfolk, Judge. 

“Not to be officially published.” 

Action by Elizabeth McCoy against the Modern Woodmen of America, is 
which William L. McCoy and others were permitted to interplead. From a judg- 
ment for the interveners, plaintiff appeals. Affirmed. 

B. H. Dyer, of St. Charles, for appellant. 

C. W. Wilson, of St. Charles, for respondents. 

Becker, J. The Modern Woodmen of America, in 1901, issued a benefit cer. 
tificate to William L. McCoy, a member of said fraternal benefit society, in whick. 
certificate the then wife of said McCoy was designated benefictary, the wording oi 
the certificate being as follows: 3 

“The sum of $2,000 to be paid to said beneficiary or beneficiaries, to wit, E. V. 
McCoy, related to said member in the relationship of wife; provided, however, 
that all the conditions contained in this certificate and the by-laws of the society 
as the same now exist, or may be hereafter modified or enacted, shall be fully com- 
plied with, and provided, further, that in the event of the death of any beneficiary 
prior to the death of said neighbor, and upon his failure to designate another 
beneficiary, then the amount to be paid under this certificate shall be due and 
payable to the other surviving beneficiaries, if any there be, or if none survive 
him, then to the legal heirs of said neighbor.” 

Said wife, E. C. McCoy, died in 1906, leaving surviving her, the insured and 
five children born of the marriage. Thereafter, in 1909, the insured married Eliza- 
beth McCoy. The insured died, in 1923, survived by his second wife, Elizabetk 
McCoy, and by the five children born of the first marriage. Thereupon the widow, 
as well as the children of the first marriage, presented claims for the fund. The 
Modern Woodmen of America acknowledged that it owed the proceeds of the bene- 
fit certificate and expressed its readiness to pay the sum, but refused to pay to either 
of the claimants. The widow then brought suit upon the benefit certificate and the 
defendant, Modern Woodmen of America, upon its motion, was permitted to 
pay the fund into court, and the children of the first marriage were permitted to 
interplead therefor. On the trial of the case, the court found the issues in favor of 
the children of the deceased and against the widow, who appeals. 
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There is no dispute as to the facts. It is agreed that, at the time the benefit 
certificate was issued, there was no by-law prescribing how the fund should be 
distributed in case of the death of the designated beneficiary prior to the death 
of the insured, and no other beneficiary was named; but, at the time of the death 
of the insured, the defendant society had enacted.a by-law which provided that— 

“Tf the death of a beneficiary of any member heretofore or hereafter adopted 
shall occur * * * prior to the death of such member * * * and if such member 
has failed have another beneficiary named * * * then the amount to be paid 
under the benefit certificate to such deceased or disqualified beneficiary, shall be pay- 
able to the surviving beneficiary, if any there be, share and share alike, but if no 
beneficiary survive him then to the widow; if no widow, to his children * * *” 

It further appears that McCoy, in his application for the benefit certificate. 
agreed that the laws of the society, “now in force or hereafter enacted,” should 
enter into and become a part of the contract of indemnity and govern all rights 
thereunder. . 

The appellant takes the position here that the distribution of the proceeds 
of the benefit certificate in question is governed by the subsequently enacted by-law 
of the defendant society, and which was in effect at the date of the death of the in- 
sured. The argument is made that the facts in the instant case are identical with 
those in Dieterich v. Modern Woodmen of America, 161 Mo. App. 97, 142 S. W. 
460, and Hadley v. Modern Woodmen of America (Mo. App.) 205 S. W. 101, in 
each of which cases the subsequently adopted by-law was held to be in effect and 
to determine who were the beneficiaries under the benefit certificates, and there- 
fore what has been ruled more recently by our Supreme Court in Dessauer v. Mac- 
cabees, 278 Mo. 57, loc. cit. 73, 210 S. W. 896, is not here controlling. 

A careful consideration of the point thus raised by learned counsel for ap- 
pellant has brought us to the conclusion: First, that the instant case does not fall 
within the facts as they appear in the published opinions in either the Dieterich 
or the Hadley Cases; second, that the question at issue in this case is directly de- 
termined by what has been ruled in the Dessauer Case. 

From the facts, as they are set out in the opinion in both the Dieterich and 
Hadley Cases, it appears that in each case the named beneficiary in the benefit cer- 
tificate was the wife of the insured. In the Dieterich Case the beneficiary named was 
Frances. Dieterich, designated as the wife of the insured, and in the Hadley Case 
the certificate named Cora Hadley, wife of the insured, beneficiary therein, but in 
neither of these certificates was there any further designation as to the disposition 
of the benefits thereunder in the event the named beneficiary died prior to the in- 
sured. In both the Hadley Case and the Dieterich Case the named beneficiaries 
died prior to the insured, and the insured married again, and at the time of his 
death left surviving him a widow and also children by the first wife. In this 
situation, since the benefit certificate in each of said cases was silent as to who 
should receive the benefit insurance’ named, the named beneficiary having prede- 
ceased the insured, of necessity the question who were the beneficiaries had to be 
determined by the by-laws of the society. 

In other words, in each of said cases there was no contention but that the 
by-laws had to be invoked to determine the beneficiaries, but the sole question there- 
in presented was whether the by-law, which existed at the time the benefit certifi- 
cate was issued, should govern or whether an amended subsequently enacted by-law 
should determine who the beneficiaries in each of said certificates should be. It 
further appeared in each of said cases that the insured in his written application, 
signed at the time he took out the benefit certificate, agreed that the by-laws of 
the order then in force or thereafter to be enacted, should enter into and become 
a part of his contract and should govern all rights thereunder. 

Such being the facts in the Dieterich and Hadley Cases, as appears from the 
reported opinions, the ruling therein that the subsequently enacted by-law in effect 
at the date of the death of the insured was reasonable and in harmony with the 
general purpose of the association, and not in derogation of any contract right, and 
was authorized by the terms of the policy and therefore must be looked to, to 
determine the beneficiaries, is in our view sound, and in nowise in conflict with 
the ruling in the Dessauer Case. 

But the Dieterich and Hadley Cases are at once distinguishable on fact from 
the instant case. The certificate before us, so far as beneficiaries is concerned, 
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specifically provides that the amount of $2,000 is to be paid to “E. B. McCoy, 
related to the said member in the relationship of wife; * * * and provided, further, 
that in the event of the death of any beneficiary prior to the death of said neighbor, 
and upon the failure to designate another beneficiary, then the amount to be paid 
under the certificate shall be due and payable to the other surviving beneficiaries, if 
any there be, or if none survive him, then to the legal heirs of said neighbor.” 

Thus, then, the benefit certificate, which is a written contract of insurance, as to 
beneficiaries, specifically provides that upon the death of the insured the benefit 
shall be paid to “E. C. McCoy, wife of the insured,” if living at that time and if 
she be not living the benefit shall be paid to the “legal heirs” of the insured. There- 
fore the facts in the case before us differ from the Hadley and Dieterich Cases, 
in each of which, though a beneficiary was named, no provision whatsoever appears 
in the certificate itself as to whom the benefit should be paid to in the event the 
named beneficiary died prior to the death of the insured. In the instant case, the 
policy itself, under the facts and circumstances existing at the time of the death 
of the insured, specifically provides to whom the benefit shall be paid, consequently 
no by-law need be called to the aid of the certificate to determine the beneficiaries. 

[1] We think it must be conceded that the right to name beneficiaries, within 
the range of persons permitted by the by-laws of a benefit society, is a material 
matter in a benefit certificate where such optional choice is granted to the insured 
and he does in fact avail himself thereof by designating such beneficiaries therein. 
That right admittedly was accorded the insured in the instant case, and he did 
designate beneficiaries which fell within the purview oi his right. This designation 
of beneficiaries in the benefit certificate thus became a material part of the contract 
which could not be destroyed or impaired by a subsequently enacted by-law, though 
the insured agreed in advance that his contract should be governed by subsequently 
enacted by-laws, and this on the ground that an agreement of that character on 
the part of the insured, though it appear in the application for the policy and in 
the policy itself, must be viewed as intending to cover only such after-adopted by- 
laws as are enacted for the conduct of the order, duties of the members and the 
like, but not by-laws which change or nullify contracts entered into with its mem- 
bers. Dessauer v. Supreme Tent, Knights of the Maccabees of the World, supra, 
and cases cited therein. 

Appellant contends that the subsequently enacted by-laws must be held to deter- 
mine who the beneficiaries under the benefit certificate were at the death of the 
insured, because sction 6405, Revised Statutes of Missouri 1919, provides that all 
amendments to the by-laws of a voluntary association, duly made or enacted sub- 
sequently to the issuance of the benefit certificate, shall bind the member and his 
beneficiaries, and shall govern and control the agreement the same as though such 
changes, additions, and amendments had been made prior to, and were in force 
at the time of, the application for membership. 

[2, 3] We are unable to accede to this argument that the said section 6405 is 
the controlling influence in the construction of the contract of insurance under 
discussion. The benefit certificate in question was issued in January, 1901. The 
section of the statute here sought to be invoked was passed more than 10 years 
later. Laws of Missouri, 1911, p. 286, § 9. We hold that a reading of said section 
6405 clearly shows that it is intended to be prospective in its operation, and applies 
only to certificates issued by such societies written after the act went into effect. 
We have already held that the benefit certificate in question is essentially a contract 
of insurance and, as such, is subject to the same rules and laws which govern and 
control the construction and interpretation of contracts generally. We have ex- 
pressed ourselves to the effect that the insured had a vested right in the contract 
with the Modern Woodmen to designate those who should receive, as well as the 
amount that should be received by those whom he designated therein as his bene- 
ficiaries, and that this vested right is a property right and a material part of his 
contract. Lewine v. Supreme Lodge, Knights of Pythias of the World, 122 Mo. 
App. 547, 99 S. W. 821; Hysinger v. Supreme Lodge, 42 Mo. App. 627; Mathews 
v. Modern Woodmen of America, 236 Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 
483; Schmidt v. Supreme Lodge, 228: Mo. 675, 129 S. W. 653; Zimmermann v. 
Supreme Tent, K. O. T. M., 122 Mo. App. 591, loc. cit. 601, 99 S. W. 817; Young 
v. Railway Mail Ass’n, 126 Mo. App. 325, 103 S. W. 557; Dessauer v. Maccabees, 
supra. We rule this point against appellant. 
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[4] We come now to the last point raised by appellant. It is urged that even 
though we rule that the insured exercised his right to name his beneficiaries in 
the benefit certificate, and that such is a vested right which cannot be affected by 
subsequently enacted by-laws, and that therefore the sum provided for therein should 
be paid to “the legal heirs” of the insured as provided for in the said certificate, 
yet the learned trial court committed error in entering judgment in favor of the 
respondents, as the children of the deceased by his first wife, as the sole “legal 
heirs” of the deceased, since under section 319, Revised Statutes of Missouri 1919, 
the appellant, as the widow of the deceased, is a distributee of her husband’s per- 
sonal estate and entitled absolutely to share in his personal estate equally to the 
share of a child of said deceased husband. 

Whatever merit there may be in this argument, an examination of the record 
discloses that the point is not here before us for review. In the first place, the case 
was not tried on that theory below, and secondly, no such point is raised in the 
motion for new trial filed below. 

It follows, from what we have ruled above, that no errors properly reviewable 
here appear, and that the judgment should be affirmed. It is so ordered. 

aues, P. J., concurs; Nipper, J., concurs in separate opinion. 

Niprer, J. I concur in the result reached by my brother judges in this case. I 
think the facts are distinguishable from those in the Dieterich and Hadley Cases, 
mentioned in the majority opinion. However, I do not concur in that portion of 
the opinion which holds that the ruling in those cases is sound. It is unnecessary 
to do so in order to properly determine this case. Therefore, I express no opinion 
upon the soundness or unsoundness Of the rulings in the above-named cases. 


SOVEREIGN CAMP, W. O. W., v. STICKELMAN. (No. 15374.) 
(Supreme Court of Oklahoma. June 9, 1925. Petition for Rehearing Withdrawn 
Aug. 7, 1925.) 

239 Pacific Reporter 251. 

(Syllabus by the Court.) 

1. TRIAL—ON ISSUE AS TO EXISTENCE OF CERTAIN FACTS, IN 
PRESENCE OF CONFLICTING EVIDENCE INSTRUCTING JURY 
THAT EVIDENCE TENDS TO PROVE SUCH FACTS IS ERROR. 
Where there is an issue as to the existence of certain facts and evidence affirm- 

ing and denying their existence, it is error for the court to instruct the jury that the 

evidence tends to prove such facts. St. Louis & S. F. R. Co. v. Wilson, 32 Okl. 

752, 124 P. 326. 

(For other cases, see Trial, Dec. Dig. § 194[1].) 


2. INSURANCE--WHERE WAIVER OF PROVISIONS OF INSURANCE 
CONTRACT IS PLEADED OR RELIED ON, PROOF OF WAIVER 
ae ESTABLISH IT AS PROVIDED FOR UNDER TERMS OF CON- 
TRACT. 

Where a waiver of certain provisions, requirements, and conditions of a con- 
tract of insurance is pleaded and relied upon, the proof of waiver must establish 
such waiver as is provided for under the terms of the contract. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


3. TRIAL—IF THERE IS TOTAL LACK OF EVIDENCE ON QUESTION 
OF WAIVER OF PROVISIONS OF CONTRACT OF INSURANCE, IN- 
STRUCTING JURY ON SUCH ISSUE IS ERROR. 

Where there is a total lack of evidence on the question of waiver, it is error for 
the court to instruct the jury on that issue. 

(For other cases, see Trial, Dec. Dig. § 252[14].) 

Commissioner’s Opinion, Division No. 3. 

Appeal from Court of Common Pleas, Tulsa County; Saul A. Yager, Judge. 

Action by Minnie M. Stickelman against the Sovereign Camp, Woodmen of 

World. Judgment for plaintiff, and defendant appeals. Reversed. 

Ledbetter, Stuart, Bell & Ledbetter, of Oklahoma City, for plaintiff in error. 

Luther James, of Tulsa, for defendant in error. 

Jones, C. This is an appeal from the judgment of the court of common pleas 
of Tulsa county, in which proceeding the defendant in error was plaintiff, and 
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plaintiff in error was defendant. The action was to recover $1,000 on a policy or 
certificate of insurance; the plaintiff, Minnie Stickelman, being the widow of George 
J. Stickelman, the insured. The defendant defended upon the theory that the insured 
had tuberculosis at the time of filing his application for insurance, that certain 
statements made in his application relative to his physical condition were untrue, 
and that under the terms of the policy no liability exists, and tendered into court 
$113.10, premiums paid on said policy, as a matter of equity, but denied any legal 
liability to return ‘same. In response to the answer of the defendants, plaintiff filed 
her reply in which she denied the averments of the defendants, and further reply- 
ing alleges that defendants waived their right to defend upon the grounds that 
the insured was suffering from tuberculosis at the time of the application and issu- 
ance of the certificate of insurance. 

Upon the trial of the case to the court and jury, a verdict was returned in favor 
of the plaintiff, in the amount sued for, motion for new trial was filed and over- 
ruled, and judgment rendered in accordance with the verdict of the jury, from 
which order and judgment the appellant prosecutes this appeal and assigns numer- 
ous specifications of error, but we think the assignment of error wherein the 
appellant complains of paragraph 7 of the court’s instructions raises a question 
which is decisive of this case, and necessitates a reversal of same. 

[1, 3] The certificate of insurance provided that none of the terms of the appli- 
cation and certificate could be waived or modified, except by indorsement thereon, 
signed “by the sovereign commander or sovereign clerk, whose authority for this 
purpose will not. be delegated.” 

The paragraph of the court’s instructions complained of is as follows: 

“The court further instructs you, gentlemen, that the defendant company could 
waive the fact that the applicant for insurance, George J. Stickelman, had suffered 
or was suffering from tuberculosis or consumption. And I charge you, gentlemen 
of the jury, that the examination of the deceased, George J. Stickelman, by a physi- 
cian chosen by the insurer, the defendant company, is some evidence either that the 
disease did not exist or that its existence was known and waived by the insurer, 
but it is no evidence that said physician or defendant knew that said deceased had 
been attended by a physician for tuberculosis or consumption prior to said examination 
if you should find that he had been so attended. And if you believe the evidence 
to be true and find that the other warranties made by the said deceased to have 
been true, then your verdict should be for the plaintiff. Waiver is the relinquish- 
ment of a known right, and if you find that the insurance company, by the act of 
its agent, the medical examiner, waived the right to refuse an insurance policy 
by reason of the fact that the applicant had suffered from tuberculosis or consump- 
tion, then your verdict should be for the plaintiff, provided that you find that the 
other warranties made by said plaintiff were true. And in this connection you 
are instructed that the burden of proof is upon the plaintiff to establish by a pre- 
ponderance of the evidence the alleged waiver by the defendant company.” 

This instruction, we think, is erroneous, first, in that it submits to the jury 
the question of waiver, in the absence of any proof of waiver; we find no competent 
evidence in the record of any waiver as provided by the terms of the certificate of 
insurance. The instruction is objectionable, also, for the reason that it is a charge 
on the weight and effect of certain material evidence given in the case, in that 
the court instructed the jury as follows: 

“And I charge you, gentlemen of the jury, that the examination of the de- 
ceased, George J. Stickelman, by a physician chosen by the insurer, the defendant 
company, is some evidence either that the disease did not exist or that its existence 
was known and waived by the insurer.” 

This, we think, is clearly an instruction on the weight and effect of evidence, 
and is not permissible in.this jurisdiction. The question of whether or not the in- 
sured was afflicted with tuberculosis at the time of making application for the 
insurance, and at the time he received the certificate of insurance, and the question 
of waiver are the material questions in this case, and upon which the rights of the 
parties turn; and in view of the fact that there is a sharp conflict in the evidence on 
the question of whether or not the insured was afflicted with the disease, and a 
total lack of any evidence as to waiver makes this paragraph in the instructions 
highly prejudicial to the rights of the defendant. 

[2] Under the law, all parties to a contract of insurance are bound by the 
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terms and conditions of the certificate or policy, and are generally bound by all of 
the questions and answers contained in the applications for insurance and, where 
a waiver is relied upon, such waiver as is authorized under the terms and conditions 
of.the contract must be proven. 

In 32 Corpus Juris, 1091 and 1092, the author, in discussing insurance con- 
tracts, says: 

“Being a voluntary contract, the parties may make it on such terms and in- 
porate such provisions and conditions as they see fit to adopt, and the contract as 
made measures their rights, provided, of course, the agreement does not violate any 
principle of the common law or any provision of the Constitution or statute.” 

Modern Brotherhood of America v. Beshara, 42 Okl. 684, 142 P. 1014; Modern 
Woodmen of America v. Weekley, 42 Okl. 25, 139 P. 1138. These authorities dis- 
cuss and lay down the rule in this jurisdiction as to the question of waiver, and 
substantially hold that the waiver must be made in accordance with the provisions 
of the contract. 

In Grayson v. Damme, 59 Okl. 214, 158 P. 387, St. Louis & S. F. Ry. Co. v. 
Wilson, 32 Okl. 752, 124 P. 326, and Littlefield Loan & Investment Co. v. Walkley & 
Chambers, 65 Okl. 246, 166 P. 90, will be found a discussion and enunciation of 
certain rules, wherein the character of instruction herein complained of is declared 
to be an invasion and usurpation by the court of the prerogative and right of the 
jury to pass upon the facts and to weigh and determine the effect of the evi- 
dence; and we think, following the authorities heretofore cited, the error complained 
of necessitates a reversal of this case, and so recommend. 


DWYER v. METROPOLITAN LIFE INS. CO. (No. 11754.) 
(Supreme Court of South Carolina. April 28, 1925.) 
129 Southeastern Reporter 84. 

1. INSURANCE—POLICY AUTOMATICALLY BECAME PAID-UP POLICY 
FOR REDUCED AMOUNT, ON INSURED’S FAILURE WITHIN CER- 
TAIN TIME AFTER LAPSE TO SURRENDER POLICY FOR CASH 
VALUE OR TERM INSURANCE. 

Where policy entitled insured, on lapse of policy, to option of cash surrender 
value, or paid-up insurance for reduced amount, or term insurance for full amount, 
and provided that on insured’s failure to surrender policy for cash surrender value, 
or term insurance, within three months after lapse, policy should be continued 
for reduced amount of paid-up insurance, the policy, on insured’s failure to surrender 
policy for such purpose within such time, automatically became a paid-up policy for 
reduced amount, and insurer, in such case, was not required to keep insurance in 
force for full amount for such time as cash value would carry it. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 


2. INSURANCE—MATTER OF FORTFEITURE MUST BE PLEADED. 

In action on policy, any matter of forfeiture relied on by insurer must be 
pleaded. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


3. INSURANCE—DEFENSE THAT POLICY HAD AUTOMATICALLY 
BECOME ONE FOR REDUCED AMOUNT HELD SUFFICIENTLY 
PLEADED. 

In action on life policy, defense that policy had lapsed and had automatically 
become policy for reduced amount of paid-up insurance, on insured’s failure to 
surrender policy for cash surrender value, or term insurance for full amount, within 
certain time after lapse, as required by policy, was available to insurer, under plea 
that conditions of policy as to payment of premiums had not been complied with. 

(For other cases, see Insurance, Dec. Dig. § 645[3].)’ 

Appeal from Common Pleas Circuit Court, Sumter County; C. C. Feather- 
stone, Judge. 

Action by Elizabeth Dwyer against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

Elliott & McLain, of Columbia, for appellant. 

Raymon Schwartz, of Sumter, for respondent. 

Marion, J. The defendant issued a life insurance policy for $2,000 to one 
Lincoln Dwyer, payable to his wife, the plaintiff, as beneficiary. In an action by 
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the beneficiary the circuit court directed a verdict for the plaintiff in the full 
amount of the policy, and from judgment thereon the defendant appeals. 

The plaintiff alleged, in substance, that the policy had been issued, and that 
the insured died on April 14, 1922, “while the policy was in force.” The defendant 
alleged, in substance, that “when the fourth annual premium fell due on December 
3, 1921, the insured failed to pay the premium * * * and failed likewise to pay 
said premium within the grace period of 31 days, and that, in accordance with its 
terms, the policy was canceled and became null and void; that thereafter the in- 
sured surrendered the policy and applied for and received the cash surrender value 
provided for in said policy, which, after payment of the policy loan, amounted 
to $34.54, and that nothing was due on said policy.” 

The appellant concedes that the insured died on April 14, 1922, and that its 
defense based upon the alleged surrender and cancellation of the policy was not 
established as against the beneficiary; but contends that there was evidence estab- 
lishing, or tending to establish, the failure to pay the fourth annual premium when 
due, and that, under the express terms of the policy applicable to that contingency, 
the plaintiff was not entitled to recover the full amount of the policy. The terms 
of the policy invoked are as follows: 

“Options on Surrender or Lapse——Upon failure to pay any premium or any part 
thereof when due, this policy, except as otherwise provided herein, shall immediately 
lapse, if however, the lapse occur after three full years’ premiums shall have been 
paid the owner hereof, provided there be no indebtedness hereon, shall, upon written 
request with the company at its home office, together with the presentation of 
this policy for legal surrender or for indorsement within three months from the due 
date of the premium in default, be entitled to one of the following options: First. A 
cash surrender value. * * * Second. To have the insurance continued for a reduced 
amount of nonparticipating paid-up insurance. * * * Third. To have the insur- 
ance continued for its original amount as term insurance in whole number of 
months from due date of premium in default. * * * If the owner shall not, within 
three months from due date of premium in default, surrender this policy to the 
company at its home office for a cash surrender value or for indorsement for 
paid-up insurance or term insurance as provided in the above options, the policy 
shall be continued for a reduced amount of paid-up insurance as provided in the 
second option. * * * Any indebtedness to the company under this policy will be 
deducted from the cash value; and such indebtedness will also reduce the amount 
of paid-up insurance or the amount continued as term insurance in such propor- 
tion as the indebtedness bears to the cash value at due date of premium in default.” 

The evidence unquestionably tended to establish that there had been a failure to 
pay the premium due December 3, 1921; that the cash surrender value of the policy 
at the time of such failure, after deducting a loan of $66 outstanding against the 
policy, was $34.54; and that there had been no exercise, or attempt to exercise, the 
option on lapse by the “owner” of the policy “within three months from the due 
date of premium in default.” 

[1] In that state of the evidential facts, if, under the pleadings, the defendant 
was entitled to invoke and apply the express provision of the policy that “the 
policy shall be continued for a reduced amount of paid-up insurance as provided 
in the second option,” there can be no doubt that the direction, of a verdict for the 
full amount of the policy was erroneous. The terms of the policy are clear. Upon 
default in the payment of the fourth premium and failure of the owner within three 
months from the due date of the premium in default to exercise the option given, 
the policy automatically became a paid-up policy for such reduced amount of 
insurance as the owner of the policy was entitled to under the second option. See 
Tyson v. Equitable Life Assurance Society, etc., 144 Ga. 729, 87 S. E. 1055; Landis 
v. Metropolitan Life, etc., 104 Ohio, 589, 136 N. E. 193, 26 A. L. R. 98; Kimball 
v. New York Life Ins. Co., 98 Vt. 192, 126 A. 553. What such reduced amount 
of insurance was the record does not conclusively establish. 

[2, 3] But plaintiff contends that the defendant, having failed to plead that 
there had been a noncompliance by the policy owner with the terms of the policy 
in the matter of exercising the option, was not entitled in this action to the bene- 
fit of that position. The contention cannot be sustained. The defendant pleaded 
the nonpayment of the premium, and adduced evidence tending to establish that 
defense. While it is well settled in this state that, in an action upon an insur- 





32 The Insurance Law Journal, Vol. 66 [Jan., 1926 


ance policy, any “matter of forfeiture relied on” by the insurer must be pleaded 
(Copeland v. Insurance Co., 43 S. C. 26, 20, S. E. 754; Pickett v. Fidelity Co., 
60 S. C. 477, 38 S. E. 160, 629), when the defendant here set up the defense that 
there had been noncompliance with the conditions of the policy as to payment of 
premiums, if sufficiently pleaded “the matter of fortfeiture relied on.” The plaintiff 
in this case rested her case upon defendant’s admissions in its answer that the 
policy had been issued and that the insured had died, etc. The defendant adduced 
evidence to establish, inter alia, that the stipulated premium had not been paid when 
due. Suppose neither party had introduced other evidence; would the plaintiff 
have been entitled to the direction of a verdict? Clearly not, for the reason that 
there was evidence tending to establish a breach of the conditions of the contract 
by the insured. If the effect of the insured’s breach of the contract was not to work 
a complete forfeiture of the policy, then it was incumbent upon the plaintiff— 
rather than upon the defendant—to invoke any terms of the contract which pre- 
served and safeguarded her rights. The mere admission of the defendant that 
the policy at the time of the alleged breach of conditions as to payment of pre- 
miums had a cash surrender value of $34.54 did not, as a matter of law, apart 
from the terms of the contract, require that the insurer should keep the insurance 
in force for the full amount of the policy for such time as the cash value would 
carry it. Terry v. Insurance Co., 90 S. C. 1, 72 S. E. 498. The provisions of 
the contract as to the option granted the policy owner in the event of the non- 
payment of a premium, after payment of three full years’ premiums, worked no 
forfeiture of the policy owner’s rights, but merely defined and safeguarded them. 
If the insured in the case at bar had lived beyond the time the cash value would 
have carried the policy for the full amount, and suit had been brought by the 
beneficiary to recover the reduced amount of insurance provided by the second 
option, obviously the defendant could not have escaped liability upon the ground 
that it had applied the cash in hand to keeping the policy in force for the full 
amount for a period which expired before the insured’s death. Since the failure of 
the policy owner to exercise the option worked no forfeiture of the owner’s rights 
but merely fixed and defined them, the rule requiring the insurance company to 
plead breach of conditions working forfeiture is inapplicable. 

Under the foregoing views, the appellant’s first exception charging error in the 
direction of a verdict for the plaintiff for the full amount of the policy must be 
sustained. 

[4] The second exception, assigning error in the refusal of the trial judge, 
on defendant’s motion to direct a verdict for the plaintiff for the sum of $88 is 
overruled, for, the reasons that the record neither discloses that any such motion 
was definitely made, nor that under the evidence adduced the amount designated 
was the amount the plaintiff was actually entitled to recover as a matter of law. 

Reversed. 

Watts and Fraser, JJ., concur. 

Gary, C. J., and Cothran, J., did not participate. 


GORMAN vy, JEFFERSON STANDARD LIFE INS. CO. (No. 2507.) 
(Court of Civil Appeals of Texas. Amarillo. May 27, 1925. Rehearing 
Denied June 24, 1925.) 

275 Southwestern Reporter 248. 

1. INSURANCE—STATUTE AS TO MISREPRESENTATION HELD INAP- 
PLICABLE TO POLICIES ISSUED AFTER SPECIFIED DATE. 
Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 4947-4951, requiring misrepresenta- 

tions in securing insurance policy to be material to make policy void, but providing 

that this shall not apply if policy contains clause making it incontestable after 2 

years, held not to apply to policies issued after December 31, 1909, in view of 

articles 4741 and 4959, 

(For other cases, see Insurance, Dec. Dig. § 255.) 

2. INSURANCE — MISREPRESENTATIONS INTENTIONALLY MADE 
HELD FRAUDULENT; “ABSENCE OF FRAUD.” ; 
Misrepresentations by insured, intentionally made as inducement to issuance 

of policy, were not made “in absence of fraud,” within meaning of Vernon’s 
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Sayles’ Ann. Civ. St. 1914, art. 4741, and were therefore material and might de- 

feat recovery, notwithstanding article 4959. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

5. INSURANCE—EVIDENCE OF CUSTOM NOT APPLICABLE TO FACTS 
PROPERLY EXCLUDED. 

In action on life policy, defended on ground of misrepresentations, evidence 
offered to prove general custom to issue policies to applicant in good health despite 
medical or surgical treatment within 5 years held properly excluded when it did not 
show any general custom to issue policies despite such treatment within 5 years, 
or to issue policies where such treatment was had within 18 months, and continued 
until insured’s death, as in the case involved, or refer to particular ailments involved, 
or show that defendant was a party to such custom. 

(For other cases, see Insurance, Dec. Dig. § 153.) 

6. INSURANCE—MISREPRESENTATIONS CONCERNING PREVIOUS 
HEALTH ARE MATERIAL, WHERE COMPANY MIGHT REASON- 
ABLY HAVE REFUSED POLICY, OR CHARGED HIGHER RATE. 
Misrepresentations of fact concerning previous health and medical and surgical 

treatment of applicant are material to the risk, if insurance company, with knowl- 

edge of truth, might reasonably have refused to issue policy, or charged higher rate 
for the risk. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from District Court, Wichita County; E. W. Napier, Judge. 

Suit by Nellie Gorman against the Jefferson Standard Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 

Watkins & Walsh, of Wichita Falls, for appellant. 

Carrigan, Montgomery, Britain, Morgan & King, of Wichita Falls, for ap- 
pellee. 

Jackson, J. This suit was instituted in the district court of Wichita county, 
Tex., by Nellie Gorman, appellant, jointed pro forma by her husband, against the 
Jefferson Standard Life Insurance Company, appellee, to recover on a policy of 
life insurance issued by appellee to Katherine E. McGee, hereinafter called deceased, 
in the sum of $2,000, payable to appellant, upon receipt of proof of the death of 
the insured by appellee. 

Appellant properly pleaded her cause of action, showing that on January 13, 
1923, appellee delivered to deceased, a single woman, the policy sued on, setting up 
the terms thereof, the payment of the premium, and the death of the deceased, 
Katherine E. McGee, on March 25, 1923. 

Appellee answered by general demurrer, general denial, admitted the issuance 
and delivery of the policy, but pleaded that the deceased made application to it for 
a life insurance policy in the sum of $2,000, on what is known as the ordinary life 
plan, which application was in writing, and, as an inducement to the issuance of 
the policy, answered certain questions propounded to her by the medical examiner 
of appellee and contained in said application relating to her health, both past and 
present; that in said application she agreed for herself and for every person who 
should have or claim any interest in any insurance secured by virtue of said 
application; that she had carefully read each and all of the answers as written 
and made by her; that they are full, complete, and true, and she was a proper 
subject for life insurance; and that said representations and ‘answers, were made 
to obtain the insurance, and that she agreed that each and every statement and rep- 
resentation made therein was material, and that the company, believing them to be 
true, would act upon them; that the answers made by the deceaced to certain 
questions in said application, all of which are set out in appellee’s pleading, were 
misrepresentations, were false and untrue, were made for the purpose of inducing 
appellee to issue the policy, all of which was known to the deceased, and that 
such misrepresentations, false and untrue statements, were relied on by appellee, 
were material, were important and necessary in considering and passing upon the 
application for the insurance, and that the policy was obtained by such false and 
fraudulent statements and representations, and but for which appellee would not 
have issued and delivered the policy, and, by reason thereof, appellee is not liable. 
It tendered the premium paid, and asked a cancellation of the policy. 

Appellant, by supplemental petition, pleaded general denial, and also alleged 
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that, if it was true that the deceaced had been disabled or received medical or 
surgical attention within the past 5 years previous to her application, the failure to 
disclose such disability or medical or surgical attention was wholly immaterial, 
because, had such fact been revealed, the appellee, under the circumstances would 
have nevertheless issued the policy. 

Appellant also alleged that is was a general custom among insurance com- 
panies in the United States, and especially in that part of the country, to accept ap- 
plications for insurance where the applicant had theretofore been disabled and re- 
ceived medical or surgical attention within the 5 years next preceding the applica- 
tion for insurance, and that defendant was a party to such custom, and, had the dis- 
ability and medical and surgical attention received by the deceased been disclosed to 
appellee, it would in pursuance to the said custom, have issued the insurance. 

The case was submitted to the court, without the intervention of a jury, and, 
at the conclusion of the trial, judgment was rendered in favor of appellee, and 
that plaintiff take nothing by her suit. 

The court filed findings of fact which are in substance as follows: The policy 
issued to the deceased was dated January 13, 1923, in pursuance to an application 
therefor bearing the same date, and that she died about March 23, 1923; that, in 
answer to questions in the application, deceased stated she had not been disabled 
or received injuries or medical or surgical attention within the past five years, and 
was sound mentally and physically and free from any infirmity or deformity; 
that she had not suffered from any ailment or disease of the heart, lungs, pleure, 
chest, liver, Kidneys, or bladder, nor undergone a surgical operation, nor been a 
patient in a hospital, sanitarium or asylum, and had not consulted a physician re- 
garding any ailment or disease not included in her answers; that she agreed in 
said application, for herself and any person who might have or claim an interest 
in the insurance secured on said application, that every statement and representation 
contained therein was material and true; that she had carefully read all of her 
answers; that they were written as she had made them; that they were full, com- 
plete, and true, and she was a proper subject for life insurance; that each and all 
of the statements, representations, and answers were made by her to obtain the 
insurance; that she understood and agreed that they were all material to the risk; 
and that the company, believing them to be true, would rely and act on them. 

The court found that the policy issued on said application contained the clause 
making it incontestable for any cause, except nonpayment of premium after it 
had been in force for one year, and that the policy and application were attached 
together and constituted the entire contract, as well as the other provisions required 
by our statutes. 

He also finds that, about 18 months prior to the application, the deceased had 
been a patient in the Wichita General Hospital; that she had been disabled, and 
received medical and surgical attention within the past 5 years preceding the date 
of the application, and had suffered from an ailment or disease of the lungs, 
pleure, and chest, and had consulted physicians for menstrual disorders and mis- 
placed uterus; that, about 18 months prior to the application, she had a severe 
attack of bronchial pneumonia, and a few weeks later was operated on for 
mastoiditis; and that she was visited by physicians several times after she had 
the bronchial pneumonia and mastoiditis and to the time of her death, and advised 
with physicians more times than they visited her. He finds as a fact that the 
foregoing misrepresentations were intended, and were material to the risk assumed. 
He then finds that the deceased had fully recovered from the effects of the attack 
of pneumonia and the operation for mastoiditis, and was in sound health men- 
tally and physically, and free from any infirmity or deformity at the time of the 
application for, and the delivery of, the policy. 

[1] Appellant, by her first proposition, based on proper assignments, chal- 
lenges the correctness of the action of the trial court in rendering judgment against 
her, and asserts that a misrepresentation in an application for life insurance to be 
material to the risk assumed must be one which actually contributes to the con- 
tingency upon which the policy becomes due and payable. 

Appellee replies thereto with a counter proposition that. the policy contained 
a clause declaring it to be incontestable after 1 year from the date of the issue, 
and articles 4947 to 4951, V. S. C. S., have no application. 

In 1903 the Legislature enacted articles 4947 to 4951 of V. S. C. S., and article 
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4947 provides, in substance, that any provision in a policy of insurance contracted 
for in this state, which provides that the answers or statements made in the appli- 
cation for such insurance, if untrue or false, shall render the policy void or void- 
able, shall be of no effect, and constitute no defense to a suit brought upon such 
insurance policy— 

“unless it be shown upon the trial thereof that the matter or thing misrepresented 
was material to the risk or actually contributed to the contingency or event on which 
said policy became due and payable, and whether it was material and so contri- 
buted in any case shall be a question of fact to be determined by the court or 
jury trying such case.” 

Article 4951, referring to the articles preceding, one of which is article 4947, 
among other things, provides: 

“The provisions of the foregoing articles shall not apply to policies of life 
insurance in which there is a clause making such policy indisputable after two years 
or less, provided premiums are duly paid.” 

The policy issued by appellee in the instant case provides that after one year 
it shall be incontestable for any cause, except nonpayment of premium, and the de- 
ceased died within the year, consequently, if these articles control, appellee’s defense, 
based on fraud and misrepresentations, would not be affected or limited by the 
provisions thereof. 

In Wright v. Federal Life Ins. Co., 248 S. W. 325, Presiding Judge Gallagher 
of section A of the Commission of Appeals, in considering the effect of these 
articles on a policy issued in 1915, says: 

“Articles 4947, 4948, and 4951 of the Revised Statutes are taken bodily from 
chapter 69 of the Acts of the Twenty-Eighth Legislature (General Laws of Texas 
1903, p. 94). By the express terms of said article 4951 none of said articles apply 
to policies containing a provision making the same incontestable after two years or 
less, provided premiums are paid. The policy sued on contains such a provision and 
complies with all the requirements prescribed by said article. None of said articles 
apply in determining the issues in this case. Blackstone v. Kansas City Life Ins. Co., 
107 Tex. 102, 103, 104 174 S. W. 821.” 

However, in Guarantee Life Insurance Co. v. Evert, 178 S. W. 643, on motion 
for rehearing, on page 648 the Court of Civil Appeals at Fort Worth, speaking 
through Judge Dunklin, says: 

“Article 4741, omits the words ‘after December 31, 1909.’ Doubtless the omis- 
sion of those words in the Revised Statutes of 1911 was by reason of the fact that 
the date thus omitted had already passed at the time of the adoption of the codi- 
fication of the statutes in the year 1911. The same words are contained in section 
23, which are likewise omitted in article 4742 of our present statutes, doubtless for 
the same reason. The regular session of the Thirty-First Legislature, at’ which 
the act of 1909 was passed, adjourned March 13, 1909, and that act took effect 90 
day after that date, which would be June 13, 1909. As noted already, the policies 
in the case of Blackstone v. Kansas City Life Ins. Co., supra, were issued June 23, 
1909, hence they were not required to contain the provisions of article 4741. The 
provision in the act of 1909 that the requirements of article 4741 should apply only 
to policies issued after December 31, 1909, clearly indicates an intention of the 
Legislature that the articles of the statutes (4947 to 4951) which were passed in 
the year 1903 should be applicable to policies issued prior to December 31, 1909, 
and while those statutes were in force, but that the provisions of the act of 1909 
should have a controlling effect upon all policies issued after that date.” 

In this case the Supreme Court refused a writ of error. 185 S. W. xv. Each 
of these decisions passed the supervision of the Supreme Court, but as we are unable 
to harmonize, on principle, the divergent holdings reflected by these opinions, we have 
adopted the construction which to us appears to be based on the better reasoning. 

Article 4951, passed in 1903, exempted all insurance companies from the pro- 
visions of articles 4947 and 4948, provided the life insurance policy issued and 
sought to be enforced contained the clause making its incontestable for any cause 
after 2 years or less, provided the premiums had been paid. Consequently it was 
left to the choice of each company whether_it would avoid the limitations found in 
articles 4947 and 4948 by inserting the incontestable clause in its policy, or become 
subject to such limitations by omitting the incontestable clause from the policy. 

In 1909 the Legislature enacted article 4741 which provides that no policy of 
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life insurance shall be issued or delivered in this state unless it shall contain: 

“A provision that the policy, or policy and application, shall constitute the 
entire contract between the parties and shall be incontestable not later than two years 
from this date, except for nonpayment of premiums.” 

After this article became effective, it was no longer left to the option or elec- 
tion of the insurance companies whether or not they would insert the incontestable 
clause in their life insurance policies, but was made mandatory. 

Article 4741 also provides that all life insurance policies shall contain: 

“A provision that all statements made by the insured, shall in the absence of 
fraud, be deemed representations and not warranties.” 

Article 4959, which is section 68 of the Acts of 1909, p. 215, provides: 

“No recovery upon any life, accident or health insurance policy shall ever be 
defeated because of any misrepresentation in the application which is of an immate- 
rial fact and which does not affect the risks assumed.” 

We conclude, therefore, that the correct ruling is made in the case of Guarantee 
Life Insurance Co. v. Evert, supra, and that the articles of the statute 4947 to 4951 
are not applicable to policies issued after December 31, 1909, but the law as found in 
the act of 1909 is controlling. 

The court found as a fact that the misrepresentations made by the deceased 
were material to the risk assumed, but appellant: insists that, to be material, such 
representations must actually contribute to the contingency upon which the policy 
becomes due and payable. 

It has been determined that the language, “material to the risk,” as used in an 
insurance policy, means such a representation as would induce the insurance com- 
pny to decline the insurance altogether or demand the payment of a higher premium. 

In Supreme Ruling of Fraternal Mystic Circle v. Hansen (Tex. Civ. App.) 
153 S. W. 351, in which writ of error was refused, the court defines “material to the 
risk” to be: 

“Any fact concerning the health, condition, or physical history of the applicant, 
which would naturally have influenced the insurance association in determining 
whether or not it would issue the certificate or grant his petition for reinstatement.” 

In Indiana & Ohio Livestock Ins. Co. v. Smith (Tex Civ. App.) 157 S. W. 
755, the court says: 

“The expression ‘material to the risk’ is not equivalent to ‘increasing the risk,’ 
but necessarily means the making of some representation or misstatement of some 
fact which induces or causes the insurance company to assume the risk.” 

In St. Paul Fire & Marine Ins. Co. v. Huff (Tex. Civ. App.) 172 S. W. 755, 
the court says: 

“Generally stated, a fact would be material to the insurance risk which would 
induce*the insurance company to decline the insurance altogether, or not to accept 
it unless at a higher premium.” 

The test of materiality of representations, Joyce on the Law of Insurance, vol. 
3. par. 1892, is: 

“Did the fact or circumstance represented or misrepresented operate to induce 
the insurer to accept the risk or to accept it at a less premium? If it offers a false 
inducement which is acted upon in either case, the insurer being misled or deceived, 
the representation is material. And this is so if the truth would have disclosed 
a fact increasing or materially changing the risk as understood and agreed upon 
to be taken, or if, had the truth been known, the insurer would have materially mod- 
ified the terms of the contract, or have rejected the risk or charged a higher premium, 
or if the representation was calculated to mislead and does mislead; it being as- 
sumed, however, that the insurerer is governed by the rules governing prudent and 
intelligent underwriters in practice in like cases.” 

See, also Briefs of the Laws of Insurance Cooley Supp. vol. 6, pp. 640, 641; 
Modern Brotherhood of America v. Jordan (Tex. Civ. App.) 167 S. W. 794; 
Missouri State Life Ins. Co. v. Dossett (Tex. Civ. App. 265 S. W. 254; Franklin 
Life Ins. v. Dossett (Tex. Civ. App.) 265 S. W. 259; Columbia Ins. Co. v. 
Lawrence, 10 Pet. 507, 9 L. Ed. 512. 

The interpretation announced by the foregoing authorities, in our opinion, 
is correct and conclusive against the contention of appellant. 

[2] Article 4741 of our statutes also provides that no policy of life insurance 
shall be issued in this state, unless it contains: 
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“A provision that all statements made by the insured shall, in the absence of 
fraud, be deemed representations and not warranties.” 

The policy in controversy contained this provision, the appellee pleaded that 
and the court found that the representations were untrue, were intentionally made, 
and material to the risk assumed, certainly the language in this provision of the 
statute, “in the absence of fraud” makes a distinction between misrepresentations 
innocently made and misrepresentations intentionally made. 

The court’s finding that the misrepresentations were intentionally made is sup- 
ported by the testimony, and, if intentionally made, they were not made “in the 
abgence of fraud,’ but were made as an inducement to the issuance of the policy, 
and were therefore material, and appellee would not be prohibited from defeating 
a recovery on the policy by the provisions of article 4959 of V. S. C. S. Kennedy 
v. Prudential Life Ins. Co., 177 Ill. App. p. 50. 

[3, 4] Appellant, in her fourth and fifth propositions, based on assignments, 
urges as error the action of the trial court in permitting the chief medical examiner 
of appellant to testify that, had the answers of the deceased shown the true facts 
he would have rejected the application for insurance, because such testimony was 
inadmissible, and specially so where it was not shown that the deceased knew the 
statements to be misrepresentations. 

The court’s finding that the misrepresentations were intentional precludes the 
contention of the ignorance of the deceased thereof, and appellant pleaded that if, 
the true facts had been known and disclosed by the answers of the deceased in the 
application, appellee would have nevertheless issued the policy in accordance with a 
general custom prevailing among insurance companies, to which appellee was a 
party. Appellant had thus, by her leadings, directly presented the issue that ap- 
pellant would have, notwithstanding the facts, had they been known to it, issued 
the policy. If this testimony was not admissible, how would the issue thus tendered 
have been met by appellant? This witness had the approval of the application of 
deceased for insurance, and the objection was that the question was incompetent 
and called for an opinion; there being no objection as to the qualification of the 
witness to testify. In our opinion, in the light of this record, this testimony was 
admissible. 

However, there was sufficient evidence, aside from the testimony of this wit- 
ness, to have warranted the court in concluding that appellant would not have 
issued the policy on the terms it did, had it been made acquainted with the facts 
relative to deceased’s previous health and condition, and it is settled by an unbroken 
line of decisions in this state that, in a case tried before the court; the admission 
of improper testimony is not reversible error; it being presumed that such evidence 
was not considered by the court if his judgment can be sustained on other testimony 
in the record. I. & G. N. Ry. Co. et al. v. Startz, 97 Tex. 167 77 S. W. 1; Law- 
ther Grain Co. v. Winniford (Tex. Com. App.) 249 S. W. 195; International 
Travelers’ Association v. Melaun (Tex. Civ. App.) 270°S. W. 246. 

[5] Appellant, by her third proposition relating to proper assignments, urges 
as error the action of the trial court in refusing to permit her to prove by the 
testimony offered that it was a general custom among insurance companies, ‘where 
the application discloses the applicant to be in good health at the date of the ap- 
plication, to issue policies of life insurance to such applicant, although within 5 
years prior thereto such applicant had received medical or surgical treatment. 

The testimony offered did not prove a general custom of insurance companies 
relative to the issuance-of life insurance policies where the applicant had within 5 
years suffered from some sickness or surgical operation, nor did it tend to show 
that such is the custom among insurance companies when the sickness of, and the 
surgical operation upon, the applicant had been undergone within 18 months of the 
date of the application, and treatment of and visits to the applicant by physicians 
had continued to the time of the death of the applicant. It did not tend to show 
that appellee was a party to any such custom nor did the questions propounded 
present the ailments with which the deceased had been afflicted, nor the time at 
which she had suffered such illness, and in our opinion, the exclusion of the testi- 
mony offered was not error. 

[6] The only other question presented to this court for review is contained in 
the proposition that misrepresentations of fact concerning the previous health and 
medical and surgical treatment of an applicant is not material to the risk assumed 
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— Senne prudent person would have issued the policy had such facts been 
isclosed. 

What has already been said disposes of this contention. The rule is that a 
misrepresentation is material if the insurance company, with knowledge of the truth, 
might reasonably have refused to issue the policy or have charged a higher rate 
for the risk. 

Finding no error in the record, the judgment is affirmed. * 
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hier NEWARK FIRE INS. CO. v. TURK et al. 
(Circuit Court of Appeals, Third Circuit. June 8, 1925. C., Rehearing Denied 
September 5, 1925.) 
No. 3301. 
No. 3301. 6 Federal Reporter, (2d) 533. 

1. INSURANCE—NATURE OF CONTRACT; “POLICY OF INSURANCE.” 

Defined broadly, a “policy of insurance” is a contract whereby, for an agreed 
premium, one party undertakes to compensate the other for loss on a specified sub- 
sect by specified perils. 

For other cases, see Insurance, Dec. Dig. § 124. 
2. INSURANCE—UNDERTAKING IS PERSONAL TO INSURED. 

Indemnity against loss is the essence of a contract of insurance, and the under- 
taking is personal to the insured. 

For other cases, see Insurance, Dec. Dig. § 199. 
3. INSURANCE—SALE OF INSURED PROPERTY DOES NOT CARRY 

POLICY OF INSURANCE. 

A sale of insured property does not carry with it the policy of insurance. 

For other cases, see Insurance, Dec. Dig. § 215. 


4. INSURANCE—NEITHER GRANTOR NOR GRANTEE OF INSURED 
—— CAN RECOVER INSURANCE IN ABSENCE OF ASSIGN- 
On a sale of insured property, in the absence of an assignment, the grantee 
cannot recover on the policy because the insurer has no contract with him, and the 
grantor cannot recover because he has sustained no loss. 


(For other cases, see Insurance, Dec. Dig. § 215.) 


5. INSURANCE—MORTGAGE CLAUSE CREATES SEPARATE CONTRACT 

WITH MORTGAGEE. 

A mortgage clause of a policy, providing for payment of indemnity to the mort- 
gagee in the event of loss, creates a separate and distinct agreement between the 
insurer dnd mortgagee, binding even after the insured owner has alienated his 
property. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


6. INSURANCE—POLICY OBTAINED BY GRANTORS HELD NOT CO- 
INSURANCE WITH POLICIES SUBSEQUENTLY PROCURED BY 
GRANTEES. 

The owners of mortgaged property insured the same; the policy containing a 
clause for protection of the interest of the mortgagee. They afterwards sold and 
conveyed the property subject to the mortgage, but did not assign the policy, and 
the grantees procured other insurance in their own name. Held, that the original 
policy ceased to be effective except as to the mortgagee, and could not be counted 
as co-insurance with the later policies, each of which contained a provision limiting 
liability of the insurer to such proportion of any loss as its policy bore to the total 
insurance on the property, since that and the subsequent policies, though on the 
same property, covered different interests. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

7. INSURANCE—IDENTITY OF INTEREST IS A REQUISITE TO CON- 
TRIBUTION BETWEEN POLICIES. 

Contribution cannot be enforced between policies unless they cover the same 
interest. 

(For other cases, see Insurance, Dec. Dig. § 504. 

In Error to the District Court of the United States for the Eastern District of 
Pennsylvania; Charles L. McKeehan, Judge. 

Action by Simon Turk and another against the Newark Fire Insurance Com- 
pany. Judgment for plaintiffs, and defendant brings error. Affirmed. 

For opinion below, see 4 F.(2d) 142. 

Horace Michener Schell, of Philadelphia, Pa., for plaintiff in error. 

Mervyn R. Turk, of Chester, Pa., and Arthur S. Arnold, of Philadelphia, Pa., 
for defendants in error. 
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Before Buffington, Woolley, and Davis, Circuit Judges. 

Woottey, Circuit Judge. This is a suit on a policy of fire insurance issued to 

the plaintiffs by the defendant company. Broadly stated, the question is whether 
another policy, issued by another company to predecessors of the plaintiffs in the 
title of the damaged property, covered the property, and whether, within the pro 
rata liability clauses of the two policies, there was double or contributing insurance. 
Arising on the plaintiffs’ motion for judgment because of an insufficient affidavit 
of defense, in which, under the Pennsylvania practice, the facts are accepted as 
pleaded, the court decided the question against the defendant, and directed judg- 
ment for the plaintiffs. 4 F. (2d) 142. The case is here on the defendant's 
appeal. 
. Somewhat compressed, the facts are as follows: Bristol R. Lord, Jr., and 
William K. Lord (hereinafter called Lord Bros.) owned properties known as 316 
and 318 Market street in the city of Chester, Pa. They mortgaged them to George 
K. Crozer, Jr., treasurer of the board of trustees, Crozer Theological Seminary, 
and delivered to him, as additional security, a policy of fire insurance for $5,000, 
obtained from the Springfield Fire & Marine Insurance Company, covering both 
properties, and containing a clause for his protection as mortgagee. Lord Bros. 
then sold one of the properties, 316 Market street, to Simon Turk and Phillip 
Saft, cum onere of the mortgage. The policy of the Springfield company did not 
figure in the transaction. It was not assigned to the purchasers, nor did they then 
have any knowledge of its existence. On taking title, Turk and Saft (now the 
plaintiffs) procured insurance from three companies, of which the Newark Fire 
Insurance Company (the defendant) was one, covering specifically 316 Market 
street, and aggregating $16,000. The policy issued to them by the defendant was 
for $6,000. 

A fire occurred. Adjusters and agents, representing the plaintiffs and the de- 
fendant, fixed the damage at $14,276. The two other policies which the plaintiffs 
had obtained on acquiring the property contained clauses for the benefit of the 
mortgagee and had been delivered to him. After the fire, the plaintiffs requested 
him to loan them these policies to assist them in making their claims against the 
insurance companies. Responding, the mortgagee handed them the two policies 
they had asked for and, in addition, the policy of the Springfield company issued 
to Lord Bros. This was the first intimation to the plaintiffs of the existence of 
this policy. Having in hand four policies, three issued to themselves and one to 
Lord Bros., the plaintiffs, on the advice of insurance brokers, made claims against 
all four companies. Being later advised that they had mistaken their rights under 
the law, and that they could claim insurance only from the companies which had is- 
sued policies to them, the plaintiffs abandoned their claim against the Springfield com- 
pany, and confined their claims to the three companies which had issued to them the 
three policies aggregating $16,000. Thereupon the defendant (and the other two com- 
panies) pointed out that their policies (as well as the policy of the Springfield com- 
pany) contained liability clauses in the following language: “This company shall 
not be liable for a greater proportion of any loss or damage than the amount hereby 
insured shall bear to the whole insurance covering the property, whether valid or 
not, and whether collectible or not”—and took the position that the insurance of 
$16,000 issued to the plaintiffs, and the insurance of $5,000 issued to Lord Bros. 
made a total of insurance of $21,000, and that, according to a proper reading of 
the quoted clause, the defendant in this case is liable for only so much of the 
agreed loss of $14,276 as the face of its policy for $6,000 bears to the total insur- 
ance of $21,000; or, in other words, that it is liable for six twenty-firsts and not 
six sixteenths thereof. When sued, the defendant reiterated its position as a defense. 
The soundness of this contention depends, of course, upon whether the Springfield 
insurance, in the circumstances, covered the property, and is accordingly contribut- 
ing insurance. 

[1-4] In order to decide this question, we must pause for a moment and in- 
quire how the law regards a policy of insurance. Defined broadly, it is “a contract 
whereby, for an agreed premium, one party undertakes to compensate the other for 
loss on a specified subject by specified perils.” Bouvier’s Law Dictionary, 1613; 
Dover Glass Works Co. v. Ins. Co., 1 Marvel (Del.) 32, 29 A. 1039, 65 Am. St. 
Rep. 264. Indemnity against loss is the essence of a contract of insurance. The 
undertaking is personal to the insured. “The policy is not an insurance of the 
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specific thing without regard to the ownership, but is a special agreement of in- 
demnity with the person insuring against such loss or damage as he may sustain.” 
King v. Lancaster County Mutual Ins. Co., 45 Pa. Super Ct. 464. But a sale of 
insured property does not carry with it the policy of insurance. Olyphant Lumber 
Co. v. People’s Mutual Live Stock Ins. Co., 4 Pa. Super. Ct. 100. Therefore, when 
the insured parts with his “property, and has no further interest in it, he can sustain 
no loss or damage by its destruction, but the loss, if any, is that of his grantee. 
In the absence of an assignment, the grantee cannot recover on the policy, because 
the insurer has no contract with him, and the grantor cannot recover because he 
has sustained no loss.” King v. Lancaster, supra. 

[5] It is equally true that the mortgagee clause of a policy, providing for pay- 
ment of indemnity to the mortgagee in the event of loss, is not an assignment of 
the policy, yet that clause creates a separate and distinct agreement between the 
insurer and the mortgagee, binding even after the insured owner has alienated his 
property. Knights of St. Joseph B. & L. Ass’n v. Insurance Co., 66 Pa. Super. 
Ct. 90; Syndicate Ins. Co. v. Bohn, 65 F. 165, 12 C. C. A. 351, 27 L. R. A. 614; 
Pennsylvania, etc., v. Aachen & Ins. Co. (D. C.) 257 F. 189. 

[6] Applying this law to the facts of the case, the policy of insurance, issued 
by the Springfield company to Lord Bros. with a mortgagee clause in favor of 
Crozer, became void as to Lord Bros. in respect to the property conveyed, but con- 
tinued for the protection of the interest of the mortgagee. Thus, after the convey- 
ance, there were two interests—one, the new interest of Turk and Saft, the 
grantees, the other, the old interest of Crozer, the mortgagee; the first covered by 
insurance issued to them in their names; the other covered by insurance issued to 
Lord Bros., and carried to Crozer by force of the mortgagee clause. 

The defendant contends, however, that diversity of interest in the same insured 
property does not, under the terms of the quoted pro rata liability clause, prevent 
contribution from all companies issuing policies “covering the property,” and for 
authority cites Hartford Insurance Co. v. Williams, 63 F. 925, 11 C. C. A. 503, 
the only case it has found on the subject. In this case the court decided that, where 
policies had been issued to different parties in interest—the grantor and the grantee 
of alienated property—the mortgagee under a mortgagee clause attached to the 
grantor’s policy must pro rate with the policy covering the other interest. But it 
should be observed that the significant fact on which this decision was based was 
that, with the consent of the insurer, the policy of the grantor to which the mort- 
gagee clause was attached was assigned to the grantee at the time of the convev- 
ance, and thereby the policy to the grantor, quite obviously, continued in force for 
the protection of the grantee, and this policy and the other then covered his inter- 
est and the interest of no one else, except the contingent interest of the mortgagee. 
{n the case at bar, the policy of Lord Bros. was not assigned to the plaintiffs on 
the sale of the property, but remained in the hands of the mortgagee solely to pro- 
tect his interest in that capacity. It follows, therefore, that, while all four policies 
were issued to indemnify loss arising from damage to the same property, the poli- 
cies at the time of the fire covered different interests in the property. 

[7] Do they constitute double or contributing insurance requiring apportion- 
ment? 

The Supreme Court of Pennsylvania, in Sloat v. Ins. Co., 49 Pa. 14, 88 Am. 
Dec. 477, and again in Meigs v. Ins. Co., 205 Pa. 378, 54 A. 1053, defined double 
insurance as follows: “Double insurance takes place when the assured makes two 
or more insurances on the same subject, the same risk, and the same interest. If 
there be double insurance, either simultaneously or by successive policies, in which 
priority of insurance is not provided for, all are insurers, and liable pro rata.” 

Courts and text-writers are in accord that contribution cannot be enforced 
unless the policies cover the same interest. Identity of interest is a requisite. Meigs 
v. Ins. Co., supra; Traders’ Ins. Co. v. Pacaud, 150 Ill. 245, 37 N. E. 460, 41 Am. 
St. Rep. 355; Niagara Ins. Co. v. Scammon, 144 Ill. 500, 28 N. E. 919, 32 N. E. 
914, 19 L. R. A. 114; Titus v. Glens Falls Ins. Co., 81 N. Y. 415; Fox v. Phenix 
Fire Ins. Co., 52 Me. 336; Wood on Insurance, 374; 4 Joyce on Insurance, § 3490; 
1 Clement on Fire Insurance, 313. These authorities are supported by sound reason. 
Applying reason to the facts of this case, it appears that, except for the independent 
contract with the mortgagee, the Springfield policy issued to Lord Bros. covered 
the interest of no one. The interest of Lord Bros. in the property died when they 
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alienated it, and their interest in the policy disappeared at the same time. King vy. 
Lancaster, supra. Not having been assigned to the plaintiffs, the policy did not 
cover the latter’s newly acquired interest in the property. There never was any 
privity of contract between them and the Springfield company; therefore we can- 
not conceive how they could maintain an action on the policy against that company. 
Lacking privity of contract and a right of action, we cannot see how their policies 
can be subjected to an apportionment with a policy issued to another by a company 
with which they have no contractual relation. Nor does the insurance of the Spring- 
field policy enure to the plaintiffs beneficially by reducing their mortgage in the 
event of payment of loss to the mortgagee. In this case the loss was so amply 
covered that the mortgagee has not made a claim upon the Springfield company 
under the mortgagee clause of its policy, yet, if he had done so, it would have 
developed that, by the terms of the policy, payment made by that company to the 
mortgagee would not be in relief of the owner of the premises by effecting a credit 
on the mortgage to the extent of the payment, but the mortgagee would be required 
to assign to the insurance company all his rights under the mortgage, and to the 
extent of payment the insurance company would be subrogated to the right of the 
mortgagee against the company. 

Assuming, without deciding, that the Springfield policy is alive and valid as 
between the Springfield company and the mortgagee, we are of opinion that it is 
not contributing insurance with the policy which the defendant issued to the plain- 
tiffs. On this decision hang the other questions raised by the assignments of error. 
Having dropped out of the case, they do not call for discussion or decision. 

The judgment below is affirmed. 


COLE v. IOWA STATE (MUTUAL) INS. CO. et. al. (No. 36484.) 
(Supreme Court of Iowa. Sept. 22, 1925.) 
205 Northwestern Reporter 3. 

1. INSURANCE—UNDER STANDARD FORM INSURANCE POLICIES, 
LIABILITY OF INSURER IS LIMITED TO PROPORTION OF LOSS 
AMOUNT INSURED SHOULD BEAR TO WHOLE AMOUNT OF 
VALID AND COLLECTABLE INSURANCE COVERING PROPERTY. 
Under standard form policies, in view of statutes, liability of insurer cannot be 

for greater proportion of loss than amount insured should bear to whole amount 

of valid and collectable insurance covering property. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—INSURER HELD TO HAVE BURDEN TO ESTABLISH 
EXISTENCE OF VALID AND COLLECTABLE INSURANCE ON PROP- 
ERTY AT TIME OF LOSS AND AMOUNT THEREOF TO REDUCE 
LIABILITY ON POLICIES TO PRO RATA SHARE OF LOSS. 

Under Code 1924, § 8996, relating to stipulations for prorating loss between 
insurance companies, in action on insurance policy burden rests on insurer to estab- 
lish that there is outstanding valid and collectable insurance on property at time 
of loss, and amount thereof, to reduce liability under policy to pro rata share of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


3. INSURANCE—FACTS THAT INSURED MIGHT HOLD INSURANCE 
COMPANY LIABLE IN SUIT ON POLICY HELD NOT TO ENTITLE 
OTHER INSURERS SUED ON POLICIES TO DIRECTED VERDICT, 
ON THEORY OF REDUCTION OF LIABILITY UNDER POLICY TO 
PRO RATA SHARE OF LOSS. 

In action on insurance policies, defended on ground of reduction of liability 
under policies because of other insurance, fact that insured, if he sued company 
which had issued policy and then canceled it before loss for failure to pay pre- 
mium in advance, might recover on theory of waiver by such company of require- 
ment of paying premium in advance, did not entitle defendants to directed verdict 
holding that they established that there existed at time of fire other valid and col- 
lectable insurance, within Code 1924, § 8996, so as to entitle them to reduction of 
liability under policies. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from District Court, Wright County; Edward M. McCall, Judge. 
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Action to recover on certain policies of insurance. The answer admitted the 
execution of the policies, and that the fire occurred and the amount of the loss, and 
alleged that at the time of said fire there was another outstanding policy of insur- 
ance of $2,000 upon the insured property, and that the defendant was liable only 
for its pro rata share of the loss. At the close of the testimony the court sustained 
the defendant’s motion for a directed verdict, and the plaintiff appeals. Four cases 
involving the same issue against different insurance companies are consolidated and 
tried as one case. Reversed. 

Sylvester Flynn, of Eagle Grove, and R. W. Birdsall, of Dows, for appellant. 

Birdsall, McGrath & Archerd, of Clarion, Sawyer & Norman, of Keokuk, 
and Stipp, Perry, Bannister & Starzinger, of Des Moines, for appellees. 

Favit_e, C. J. One Gade was the owner of a stock of hardware located in the 
city of Eagle Grove. His trustee in bankruptcy has been substituted as appellant 
in this cause. Gade procured $11,000 insurance on said stock of hardware. This 
amount was distributed among the four insurance companies who are appellees in 
this case. The stock was destroyed by. fire. It was agreed by the parties that the 
amount of loss suffered by Gade was $7,569.98. The four appellees have paid a 
portion of said loss. The suit is brought to recover the balance of the insurance 
claimed to be due from the said four companies. 

The defendants as their sole defense to said action allege that Gade, “in addi- 
tion to said insurance in the sum of $11,000, carried a policy of insurance at the 
time of said fire in the Iowa Hardware Mutual Insurance Association of Mason 
City in the amount of $4,600 ($2,000) which was in full force and effect at said 
time.” Appellees plead that by reason of the said alleged outstanding policy of 
insurance their pro rata share of the loss is the amount which they have already 
paid to Gade, and that they are not liable for any further amount. 

By way of reply to said answer, appellant alleges that on March 7, 1923, he 
received a policy of $2,000 from the Iowa Hardware Mutual Insurance Association. 
which policy provided that the association should not be liable for any loss that 
occured before the payment of.the first premium or advance assessment, and alleges 
that no part of said premium or advance assessment was ever paid, and that said 
policy never became effective, and that in any event the said Iowa Hardware Mutual 
Insurance Association canceled the said policy on May 5, 1923, some three weeks 
before the fire occurred. 

At the close of the testimony appellees moved for a directed verdict, which 
was predicated upon the ground that at the time of the loss there was an outstand- 
ing policy, of insurance to the Iowa Hardware Mutual Insurance Association in 
the sum of $2,000 which should be taken into consideration in prorating the amount 
of the loss between appellees. This motion was sustained. 

[1] The policies sued on are “standard form” policies under the statutes of.this 
state. Under such a policy the liability of appellees could not be for a greater 
proportion of the loss than the amount insured should bear to the whole amount 
of valid and collectable insurance covering such property. Code 1924, § 8996, 
which was in force at the time of the insurance in question as section 1746 of the 
Code of 1897, provides: 

“No condition or stipulation in a policy of insurance fixing the amount of 
liability or recovery under such policy with reference to prorating with other 
insurance on property insured shall be valid except as to other valid and colleetable 
insurance, any agreement to the contrary notwithstanding.” 

[2] Appellees’ primary undertaking is to pay the face of the policies issued 
by them if the loss equals or exceeds such amount. If this amount is to be reduced 
it is only because there is other “valid and collectable insurance” covering the prop- 
erty. The burden rested upon appellees to establish that there was such outstand- 
ing “valid and collectable” insurance on the property at the time of the loss, and 
the amount thereof, if they would reduce their liability under their policies to a 
pro rata share of the loss. The Iowa Hardware Mutual Insurance Association 
is not made a party to this action. Briefly stated, the facts in regard to said addi- 
tional policy are in substance as follows: 

Some time prior to March, 1923, Gade made application to the Iowa Hardware 
Mutual Insurance Association of Mason City, Iowa, for $2,000 of insurance upon 
the personal property which was subsequently destroyed by fire. On March 7, 1923, 
the said Iowa Hardware Mutual Insurance Association duly issued its policy of 
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insurance upon said personal property, the term of said policy being for one year, 
beginning on March 7, 1923, at noon. The policy was forwarded by mail and 
received by Gade. No premium or assessment was ever paid by Gade to said com- 
pany on said policy. The policy provided that the insured agreed “that the articles 
of incorporation and by-laws now in force shall be and become a part” of the policy 
of insurance. The by-laws of the association provide that a person, firm, or cor- 
poration desiring’ to become a member of the association “shall pay an advance 
assessment annually at the rate authorized by this association on the risk or risks 
for which insurance is asked,” and provides that “this association shall not be liable 
for any loss which occurs prior to the payment of such assessment, nor until the 
application has been actually approved by the secretary.” 

At the time the application was approved, and the policy issued and sent to 
Gade, the association also sent him a notice that the premium on said policy was 
$24. This statement was received by Gade, but no attention was given to it. It 
further appears that on March 8, 1923, the said association drew a sight draft on 
Gade for the amount of the premium on said policy, and included therein the 
amount of premium on another policy which said association had issued to Gade on 
certain: buildings. The sight draft was not paid. On April 1 and on April 15 the 
said association sent Gade a statement of the amount due as premium on said policy, 
and on April 26 sent a notice by registered mail notifying Gade that on May 5 the 
policy in question “will stand suspended and canceled for nonpayment.” Gade gave 
no heed to these notices. On May 31, 1923, the property in question was destroyed 
by fire. On June 7, at the suggestion of adjusters for appellees, Gade remitted to 
the Iowa Hardware Mutual Insurance Association the amount of the premium 
due on ‘said policy, which was returned by said'company to Gade on June 9 with 
a statement to the effect that his policy had been canceled on the 5th of May. 

Do these facts establish the existence of a “valid and collectable” policy of 
insurance outstanding in favor of appellant so that appellees’ liability is to be pro 
rated accordingly? Appellant claims no rights under this policy. The Iowa Hard- 
ware Mutual Insurance Association, while not a party to this action, as shown by 
the evidence, claims that this policy never became effective. So we have a situation 
where a third party is seeking to establish the validity and enforceability of a 
contract, not made for its benefit, and which both the parties thereto repudiate. 

The Legislature has made it clear that when the defense of other outstanding 
insurance is interposed to reduce the liability under a policy of insurance, it must 
appear that such insurance is “valid and collectable.’ The matter cannot be left to 
abide the hazards and uncertainties of some future litigation between parties not 
before the court. “Other valid and collectable insurance” does not mean insurance 
which both parties deny exists, and the validity of which can only be determined by 
a suit between proper parties. 

If appellees are to prevail in this defense, it is only because they have estab- 
lished an outstanding valid and collectable policy of insurance, available to appel- 
lant, and upon which he can realize the portion of his loss not paid by appellees. 
It is not“enough for appellees to show that appellant has available to him a disputed 
claim against another insurance company upon which he might recover in a lawsuit, 
provided he could éstablish a claim of waiver on the part of said company. It 
should appear indubitably that there is outstanding “valid and collectable” insurance 
in order that-the full liability under a policy of insurance shall be reduced pro- 
portionately. 

The evidence in this case is not of that conclusive and satisfactory character 
which is required to justify the court in directing a verdict. 

[3] Appellees contend that the policy in the lowa Hardware Mutual Insurance 
Association became valid and collectable because said company waived the terms 
of its policy as to payment of appellant. No issue of waiver is presented in the 
case, but even if it was not incumbent upon appellees to plead a waiver on the part 
of the Iowa Hardware Mutual Insurance Association, they do not furnish conclu- 
sive and satisfactory proof of an outstanding policy of insurance in said company 
by praving that it is available to appellant to plead waiver against such company 
and thereby establish a valid contract if he could do so successfully. 

Appellees’ defense is that a valid and collectable policy was in existence at the 
time of the fire—not that appellant might be entitled to such a policy if he pleaded . 
and proved x'watver on the part’ of ‘the insurance company. 
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Under the evidence in the case appellees were not entitled to a directed verdict 
holding that they had established that there existed at the time of the fire other 
“valid and collectable insurance’ ’on the property. The court erred in so holding. 

As bearing somewhat on our conclusion, see Gurnett v. Insurance Co., 124 Lowa, 
547, 100 N. W. 542. 

The judgment must be and is reversed. 

Evans, De Graff, Albert, and Stevens, JJ., concur. 


CUBAN COMMERCIAL & INDUSTRIAL COMPANY, Respondent, v. RICH- 
MOND FIRE INSURANCE COMPANY, Appellant. 
(Court of Appeals of New York. June 2, 1925.) 
148 Northeastern Reporter 745. 

Appeal, by permission, from a judgment of the Appellate Division of the 
Supreme Court in the First Judicial Department (211 App. Div. 846, 207 N. Y. S. 
827), entered January 27, 1925, unanimously affirming a judgment in favor of plain- 
tiff entered upon a verdict directed by the court. ‘Lhe action was to recover upon 
a policy of fire insurance. The question was as to the proper construction of the 
following indorsements on the policy: 

“In consideration of the premium recited in this policy and other valuable con- 
siderations, it is herewith understood and agreed that no claim for premium of 
whatever nature shall be made under this policy in respect to any sugars that shall 
at any time come under the coverage of the special policy issued in conjunction 
with the so-called Cuban Sugar Finance Syndicate.” 

“In consideration of the premium for which this policy is written and other 
valuable considerations, it is herewith further understood and agreed that should 
any sugars of the assured at any time during the life of this policy be covered by 
insurance for the account of the Cuban Sugar Syndicate Corporation coincidentally 
and simultaneously with their release by the said Cuban Sugar Syndicate Corpora- 
tion this policy shall then automatically cover such sugar so released.” 

The sugars insured by the policies were on May 10, 1918, pledged to the 
Cuban Sugar Syndicate Corporation and, in accordance with the plan and require- 
ments for the syndicate, were covered by insurance policies for the account of the 
syndicate during the life of the loan. The loan was wholly repaid by August 8, 
1918, and the pledged sugars were released by the syndicate, the warehouse receipts 
surrendered, and the insurance certificates covering the sugar for the account of 
the syndicate as pledged and of the owner as pledgor were surrendered to the insurers. 
The fire occurred September 8, 1918. 

Milo Otis Bennett, of Mt. Vernon, and Paul D. Compton and William Otis 
Badger, Jr., both of New York City, for appellant. 

W. Calvin Chestnut, of Baltimore, Md., and William S. Sinclair and Bruce 
Ellison, both of New York City, for respondent. 

Per Curiam. Judgment affirmed, with costs. 

Hiscock, C. J., and Cardozo, McLaughlin, Crane, Andrews, and Lehman, JJ., 
concur. 

Pound, J., Absent. 
BYRD et al v. ASBURRY et al. (No. 15634.) 
(Supreme Court of Oklahoma. Sept. 8, 1925.) 
239 Pacific Reporter 256. 
(Syllabus by the Court.) 

1. INSURANCE—PARTIES HAVING NO INTEREST. IN POLICY ARE 
NOT ENTITLED TO RECOVER PORTION OF PROCEEDS THEREOF. 
Where parties have no interest in an insurance policy, and do not show a clear 

legal right to participate in the proceeds of the same, they are not entitled to recover 

any portion of the proceeds of said policy. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

2. MONEY RECEIVED—EVIDENCE HELD TO REASONABLY SUPPORT 
VERDICT REFUSING TO LESSORS RECOVERY OF PROCEEDS OF 
INSURANCE POLICY TAKEN OUT BY LESSEES. 

Record examined, held, that the evidence reasonably tends to support the ver- 
dict of the jury. 

(For other cases, see Money Received, Dec. Dig. § 18[3].) 
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Appeal from District Court, Adair County; J. T. Parks, Judge. 
Action by J. W. Byrd and others, as trustees of the Zion Baptist Church, 
against Clyde Asburry and others, as School Directors, and School District No. 
28 of Adair County. Judgment for defendants, and plaintiffs appeal. Affirmed. 

John A. Goodall, of Stilwell, for plaintiffs in error. : 

E. B. Arnold and W. A. Woodruff, both of Stilwell, for defendants in error. 

Lester, J. The parties appear as in the court below. This action was com- 
menced in the district court of Adair county for the recovery by the plaintiffs of 
$1,380 collected by defendants on a certain insurance policy. It appears that in the 
year 1910 the plaintiffs entered into a contract with defendants for the lease of a 
certain church building; that defendants were to keep the same in a state of repair 
and with the privilege on the part of plaintiffs of using the same for church pur- 
poses; that during said year the school district obtained a patent from the govern- 
ment for the lands upon which the said church was situated; that the school district 
continued to use said building for school purposes until the 15th day of February, 
1923, at which time said building was destroyed by fire. The building and equip- 
ment was insured by the school board and after the fire the defendants, as officers 
of the school district, collected the sum of $1,380 on the insurance policy. An 
examination of the lease discloses that there was no obligation on the part of the 
school district to insure said building against loss by fire. Plaintiffs also set out in 
their petition that the patent for said lands upon which the building was situated 
was procured by fraud. Defendants filed their answer, in which they deny every 
material allegation of plaintiffs’ petition, and in which they further allege that 
the plaintiffs had no legal capacity to sue, or had any interest in the subject-matter 
of said action. Defendants also set out in their answer that they had placed valu- 
able additions to said building and had therein certain furniture and fixtures, and 
that the defendants caused said building to be insured and premiums thereon were 
paid from the funds of the school district. Trial was had to a jury in the district 
court, and judgment was rendered in favor of defendants, and the plaintiffs prose- 
cute this appeal to reverse the judgment of the district court. 

Upon examination of the evidence in this case, it is shown that the proof was 
very unsatisfactory. Alonzo Yancey, one of the witnesses for plaintiffs, who appears 
to have been pastor of the church for which plaintiffs claim to be acting as trus- 
tees, testified: 

“Q. Do you know whether J. W. Byrd is a member of the Zion Baptist Church 
at this time or not? A. He was a member at that time. 

“Q. At this time? A. I think the church’ as an organization disbanded. 

“(). Then the church as an organization has disbanded? A. As an organiza- 
tion, yes, sir.” 

M. S. Patterson, one of the plaintiffs, testified in part as follows: 

“Q. Are you a member of the Zion Baptist Church? A. Not at this time. 

“Q. Who are the members of the Zion Baptist Church? A. I could not state 
all. I know a few.” 


J. W. Byrd, the other trustee, party plaintiff, moved from the community and 
his exact whereabouts was not shown. 

We have carefully examined the instructions of the court and find no preju- 
dicial error thereon. 

[2] Plaintiffs in error set forth four assignments of error, but none of them 
are supported by any authority whatever, and we think that the verdict of the jury 
was reasonably supported by the evidence. Plaintiffs in their briefs abandoned their 
cause of action, in which they ask that the patent issued to the defendant be 
canceled. 

[1] From the entire record we find nowhere any evidence that would entitle the 


plaintiffs to a right to recover any of the proceeds from the insurance collected by 
the defendants as a result of the fire. 


Judgment is affirmed. 
All the Justices concurring. 


Hartford Fire Ins. Co. v. Young 


HARTFORD FIRE INS. CO. v. YOUNG. (No. 11826.) 
(Supreme Court of South Carolina. Sept. 3, 1925.) 
129 Southeastern Reporter 129. 

1. EVIDENCE—PAROL EVIDENCE HELD ADMISSIBLE TO PROVE 
ACTUAL AGREEMENT AS TO TERMS ON WHICH FIRE POLICY 
COULD BE CANCELED. 

Where neither application for fire policy or notes for premium stated the terms 
and conditions upon which the policy to be issued might be canceled, parol evidence 
was admissible in action on note to prove the actual agreement as to terms of can- 
cellation, since the application and notes constituted a mere offer to contract or order 
for policy, and not a contract within the parol evidence rule. 

(For other cases, see Evidence, Dec. Dig. § 417[14].) 

2. INSURANCE—FAILURE OF CONSIDERATION FOR PREMIUM NOTE 
HELD FOR JURY. 

In insurer’s action on premium note, question of whether consideration for note 
had failed because of insurer’s breach of agreement, permitting insured to cancel 
policy on certain terms, held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

Appeal from Common Pleas Circuit Court of Aiken County; J. K. Henry, 

udge. 

’ Action by the Hartford Fire Insurance Company against L. M. Young. Judg- 

ment for plaintiff, and defendant appeals. Reversed, and new trial ordered. 

Williams, Croft & Busbee, of Aiken, for appellant. 

T. R. Morgan, of Aiken, for respondent. 

Marion, J. The exceptions assign error in the direction of a verdict for the 
plaintiff in an action upon a premium (fire insurance) note. 

The following facts appear to be undisputed: 

The defendant was visited by agents of the plaintiff who solicited him to take 
out a policy of fire insurance. As the result of this solicitation defendant signed an 
application in writing for insurance and two promissory notes. The application con- 
tained provisions to the effect (1) that it was an application “for indemnity against 
loss or damage by fire and lightning * * * by the Hartford Fire Insurance Com- 
pany * * * in the sum of $20 (error, apparently for $2,000) on property as below 
specified, commencing on the 23d day of June, 1921,” etc.; (2) “that insurance shall 
be predicated on such statement ,agreement, and description” as were “contained on 
both sides of this application,” if the “application is approved”; (3) that if any 
promissory note, “given for the whole or any portion of the premium of the policy 
that may be issued upon this application, shall not be paid promptly, when due, then 
said policy shall be suspended * * * until such premium is paid”; and (4) that the 
company shall not be bound by any act done or statement made, by or to any agent, 
* * * which is not contained in this my application.” One of the notes, dated June 
23, 1921, due October 15, 1921, was for $37.84, and contained this provision: 

“Being first payment for insurance premium based upon application made this 
day to Southern Farm Department (Atlanta) the Hartford Fire Insurance Com- 
pany, Hartford, Conn. This note shall not be valid unless policy is issued by said 
company.” 

That note was paid prior to maturity. The other note—here sued upon—was of 
the following tenor: 

“151.36. For value received in policy No. F. I. 720, T. I. 3574, dated the 23rd 
day of June, 1921, issued by the Hartford Fire Insurance Company * * * I promise 
to pay to said company, or order, * * * one hundred fifty-one and 36/100 dollars, 
payable in installments as follows: Thirty-seven and 84/100 dollars upon Ist day of 
July, 1922 and thirty-seven and 84/100 dollars upon Ist day of July, 1923 (same 
amount payable on July 1, 1923, and July 1, 1924). And it is hereby agreed that in 
case any one of the installments herein named shall not be paid at maturity * * * 
this company shall not be liable for loss duriwng such default, and the said policy shall 
lapse until payment is made * * * and the whole amount of installments or notes 
remaining unpaid on said policy may be declared earned, due, and payable, and may 
be collected by law,” étc. 

The defendant failed to pay the installment due under the terms of the fore- 
going note on July 1, 1922, and thereafter in July, 1923, this action was brought 
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for the aggregate of all of the installments, included in the note, amounting to 
$151.36. 

The defendant pleaded fraud based, substantially, upon allegations to the effect 
that the note was executed by him in reliance upon a fraudulent misrepresentation 
by the defendant’s agent that the application or contract and note referred to em- 
bodied a provision “that should he become dissatisfied he could notify the plaintiff 
at any time before any instalment due, * * * and that the company would 
cancel the insurance and return the note to the defendant duly canceled, the de- 
fendant being required to pay only the insurance due for the time the policy ran, 
plus not exceeding $3,” etc.; and that he would not have signed said note “had it 
not been for the said representation, for the truth of which he relied upon such 
agent’s representation and was compelled to rely upon him because of defendant’s 
inability to read and understand said contract and note.” 

The defendant’s testimony, introduced without objection, was to the effect that 
when solicited to take the insurance he was working in his cornfield, about a quarter 
of a mile from his house; that the plaintiff’s agents told him that it was a five-year 
policy and that if he didn’t care for it at the end of the year he could cancel it, 
and that to cancel at the end of the year after paying for the first year “would be 
$3”; that the agents “pulled the policy out” and he told hem he “didn’t understand 
such policies”; that he did not have his glasses in the field, and the sun was hot, and 
he could not read it; that he cauld make out part of it and read a little bit, and one 
of the agents said, “There is so much it would take a year to read it, and a man 
without a good education don’t understand that thing then”; that they told him 
“what was in it” and he “signed it”; that he is a man of limited education and with 
his glasses could not have read and understood “that thing”; that he paid the note 
representing the first year’s premium and wrote the company that he did not want 
the insurance longer than the one year and asked them to let him know’what the 
difference was between the long rate and the short rate, and they never replied; 
that “afterwards” he offered the company’s attorney to “pay it if he would tell” 
him what it was; that the offer was refused, etc. 

One of the plaintiff's agents, who solicited the application for insurance, testified 
as a witness for plaintiff, that he told the defendant at or before the signing of the 
notes and application that “if he didn’t like it after a year, he could pay $3.78” in 
addition to his first year’s premium and cancel the policy; that he could cancel 
at any time he wanted “to pay by a short rate.” A letter from the company to the 
defendant, dated August 2, 1922, contained the following: 

“Cancellation can only be effected under the terms provided for in your poli- 
cies, i. e., the short rate basis * * * upon receipt of $37.84 * * * we will cancel 
your insurance.” 

The cause seems to have been tried upon the theory that the defendant’s right 
to relief from liability upon the note depnded upon establishing that he was induced 
to sign it by a fraudulent misrepresentation as to the contents either of the note 
or of the application signed by him, and that under the particular circumstances of 
this case he was not guilty of such reckless or conscious failure to exercise due’ care 
in signing these paper writings without reading them as would preclude him from 
impeaching the validity of the note on the ground of fraud, under the principle an- 
nounced and applied by this court in J. B. Colt Co. v. Britt, 129 S. C..226, 123 S. E. 
&48. That position would seem to have been taken under the impression that the 
note and the application constituted such a contract in writing between the parties 
as would preclude parol proof of the alleged representation on the part of the 
insurer’s agents with respect to cancellation of the insurance, unless it could be 
established that defendant was fraudulently induced to sign the said paper writings 
by a false representation as to their contents. In that view, we think defendant 
misconceived his case. 

[1] Neither the note sued upon, nor the application signed by defendant, nor the 
two papers taken together, purported to embody the entire agreement betwen the 
parties. The consideration for the note, as therein expressed is, “for value received, 
in Policy No. F. L. 720, T. I. 3574, dated the 23rd day of June 1921, issued by the 
Hartford Fire Insurance Company,” etc.; but that no such policy had been issued 
on the date the note was executed is clearly inferable from‘the terms of the other 
note given for the first year’s premium upon the identical insurance, and from the 
terms of the application signed by defendant at the same time this note was signed. 
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The evidence is susceptible of no other reasonable inference than that the applica- 
tion and the notes executed by defendant constituted a mere offer to contract, or 
order, for an insurance policy which was subsequently to be issued and delivered 
to defendant if the offer of defendant was approved and accepted by the insurance 
company; that neither the note nor the application signed by defendant undertakes 
or purports to set out all the terms and conditions of the insurance policy, or contract 
on the part of the insurance company, which was to be furnished as consideration 
for the note, is apparent on the face of the papers signed by defendant. Thus there 
is no reference in those papers to the terms and conditions upon which the proposed 
insurance policy to be issued might be canceled, but from the evidence (letter of the 
company, datd August 2, 1922) it appears that the policy, or policies, actually issued 
did contain terms and conditions upon which they might be canceled. In the cir- 
cumstances indicated, the introduction of parol evidence to establish what the actual 
agreement was as to terms and conditions upon which the insurance, agreed to be 
purchased by defendant, might be canceled, would not be in violation of the parol 
evidence rule under the well-settled principle: 

“That if the true consideration of the note rests in an agreement, written or 
oral, between the parties, the proof of such agreement does not necessarily tend to 
change the terms of the note, although by showing the true consideration upon 
which it was given it may control the recovery upon the note. McGrath v. Barns, 
13 S. C. 328, 36 Am. Rep. 687; Bulwinkle v. Cramer, 27 S. C. 380, 3 S. E. 776, 13 
Am. St. Rep. 645.” Knight v. Knotts, 8 Rich 35; Kaphan v. Ryan, 16 S. C. 357; 
Moffat v. Hardin, 22 S. C. 27; Willis v. Hamond, 41 S. C. 163, 19 S. E. 310; Stal- 
naker v. Tolbert, 121 S. C. 437, 114 S. E. 413;,Sydnor v. Boyd, 119 N. C. 481, 26 S. 
E. 92, 37 L. R. A. 734. 

[2] If the evidence, as to the alleged verbal representation or agreement of the 
plaintiff’s agents at the time of the execution of the note, was properly admitted, 
there was some evidence tending to show failure of consideration for the note sued 
on, and the verdict was erroneously directed. 

Whether the defendant’s acceptance of the policy issued was a waiver of his 
right to claim a failure of consideration for his premium note, or would operate 
to estop him from asserting that defense under the circumstances of this case, is a 
question which does not arise and cannot be intelligently passed upon in the state 
of the record here presented. For one view of that question, see Bostwick v. 
Mutual Life Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 246, 67 L. R. A. 705; 
for the contrary view, see Summers v. Alexander 30 Okl. 198, 120 P. 601, 39 L. R. 
A. GSS Si) 734. 

The judgment of the circuit court is reversed, and a new trial ordered. 

Reversed. 


Gary C. J. Watts and Cothran, J. J., and Purdy, Acting Associate Justice con- 
cur. 


HARTFORD FIRE INS. CO. v. ETHEREDGE et av. (No. 11838.) 
(Supreme Court of South Carolina. Sept. 25, 1925.) 
129 Southeastern Reporter, 428. 
2. EVIDENCE—TESTIMONY THAT APPLICATION ACCOMPANYING 
NOTES HAD BEEN ACCEPTED HELD IMPROPERLY ADMITTED. 
In insurance company’s action on notes, witness who testified that it was custom 
of particular office, after examination of application for insurance, to insert num- 
bers therein if accepted, otherwise to return it without number, held erroneously 
permitted to go farther and say that, because numbers had been inserted in applica- 
tion which accompanied notes sued on, insured’s application had been accepted. 
(For other cases see Evidence, Dec. Dig. § 472.) 
3. INSURANCE—INSURANCE COMPANY’S ACCEPTANCE OF APPLICA- 
TION AND ACCOMPANYING NOTES HELD FOR JURY. 
Whether insurance company had accepted application accompanied by notes held 
under evidence for jury. 
(For other cases, see Insurance, Dec. Dig. § 188[3].) 
Cothran, J., dissenting in part. 
Appeal from Common Pleas Circuit Court of Aiken County; J. K. Henry, Judge. 
Action by the Hartford Fire Insurance Company against J. C. Etheredge and 
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another. Judgment for plaintiff, and defendants appeal. Reversed, and new trial 
granted. 

Williams, Croft &Busbee, of Aiken, for appellants. 

T. R. Morgan, of Aiken for respondent. 

Purpy, A. A. J. This action is based upon notes similar in character to the 
notes involved in a suit by the same plaintiff against L. M. Young, in which the 
opinion was filed September 3, 1925. 

The complaints in the two cases are practically the same in form, but in this 
case the answer is very brief. It alleges that the delivery of the notes was con- 
ditioned upon the plaintiff’s approving the notes and accepting defendant’s applica- 
tion and issuing a fire insurance policy thereupon, It alleged a failure of considera- 
tion, in that the application was not accepted, the notes were not approved, and 
no policy was issued or delivered to the defendants. 

In the case against Young, there was an application for insurance, with notes 
simultaneously given, in order to procure a policy of fire insurance. An application 
was made in this case by the defendants, and notes given by them of the same tenor 
and purport as i nthe case against Young, except that i nthis case the sum claimed is 
for a larger amount. 

His honor, Judge J. K. Henry, presiding, refused to grant a nonsuit or direct 
a verdict in favor of the defendants, and directed a verdict for the plaintiff in the 
sum of $409.58. 

[1] The defendants have appealed on five exceptions. The first exception alleges 
an abuse of discretion on the part of his honor in not continuing the case on account 
of the illness of Mrs. Etheredge, one. of the defendants. Counsel for the appellants 
draws a distinction between dealing with a mere witness in behalf of a litigant and 
one who is a witness as well as a party, and cites the case of Barnes v. Railway 
Co., 110 5S. C. 261, 96 S. E. 530. Quoting in part from the argument of the appel- 
lants, and as taken from the Barnes Case: 

“He is expected, not only to give evidence, but to assist counsel in the manage- 
ment of the case by advice and suggestion. A party to a suit that he prosecutes or 
defends, not only has the right to be present at the trial, but the supposition is 
that he will be present for the purpose of aiding and assisting in the protection of his 
rights.” 

This is undoubtedly true; but in this case it does not appear that the defendants 
were in any way put toa disadvantage on account of the absence of Mrs. Etheredge. 
True, her codefendant and husband naturally would desire to remain at home with 
her during her illness, but at the same time private inconvenience, even sometimes 
grievous, must give way to the public good and the prompt administration of justice, 
and this exception is overruled. 

[2] The third exception imputes error in allowing the witness, L. T. Moorman, 
to testify to the custom of the plaintiff in its Atlanta, Ga. office. The witness was 
not from the Atlanta office, but lived in Columbia. He said he had been in the 
Atlanta office and had been employed there, and that the custom of that office was, 
after examining an application, if the policy was issued, the numbers were inserted, 
but if it is returned, no numbers are put in. He testified that it appeared in the 
application and notes that this transaction was handled subject to that rule, stating 
that the number of the policy was in the application and the notes, and that this 
indicated that the application was accepted and the policy was issued, and that the 
notes were accepted in payment of the policy. All of this was over the objection 
of the defendants, which objections were overruled by the court. 

While it is well settled that transactions may be construed with reference to 
and in harmony with general business usages, and, if known to the parties to the 
transaction to which it relates, are obligatory (3 R. C. L. 855, and following) the 
rule was extended too far in this case. The witness could testify at most that he 
knew it was the custom of the office to make such entries on notes and policies. He 
could not testify that the entries were made in this case, nor could it be said that, 
because he testified as to the custom, it followed as a matter of law that these acts 
were done. These were questions for the jury, and this exception is sustained. 

Exceptions 4 and 5 may be disposed of together. They involve questions of fact, 
which should have been passed upon by the jury. The trial judge held that the 
defendants were insured, and that the policy was only evidence of insurance, and 
they could have gotten it at any time. 
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[3] Whether the plaintiff accepted and approved the application and notes of 
the defendants in the sense of making a binding contract between the parties, and 
whether the defendants were insured, should have been submitted to the jury. The 
general rule is well known that questions of fact should be submitted to a jury, and 
this includes, not only where the facts are in dispute, but also when the question is 
as to inferences to be drawn from such facts after they have been determined. 
Clark v. Insurance Co., 101 S. C. 256, 85 S. E. 407. 

These exceptions are sustained, and the judgment of the circuit court is reversed, 
and a new trial granted. 

Reversed. 

Gary, C. J., and Watts and Marton, J.J., concur. 

CotHRAN, J. (concurring in result). I think that the motion for continuance 
should have been granted, and for that reason I concur in the order for a new trial. 
For the reasons advanced in my dissenting opinion in the case of this company 
against Brown, I dissent from the other conclusions in this opinion. 


MILWAUKEE MECHANICS’ INS. CO. v. WEST DEVELOPMENT CO. et al. 
(No. 186.) 

(Court of Civil Appeals of Texas. big 4 June 5, 1924. Rehearing Denied July 
1925.) 


275 Southwestern Reporter 203 
1. INSURANCE—PARTIALITY OF ONE APPRAISER RENDERS AWARD 

INVALID. 

Under policy providing for ascertainment of loss by competent and disinterested 
appraisers, an appraiser to be disinterested must be without prejudice or bias in 
favor of either party, and appraisal made by one appraiser and an umpire, without 
the assent of the other appraiser, was invalid, where the appraiser joining in the 
award was not fair and impartial. 

(For other cases, see Insurance, Dec. Dig., § 574[3].) 


2. INSURANCE—APPRAISERS’ AWARD BEING INVALID, COURT NOT 
PRECLUDED FROM DETERMINING AMOUNT OF INSURED’S LOSS 
AND EXTENT OF HIS LIABILITY THEREFOR. 

The award of appraisers selected under provisions of fire insurance policy to 
ascertain loss, being invalid for partiality of one appraiser, such award did not 
preclude and investigation and determination by the court of amount of insured’s 
loss and extent to which insurer was liable therefor. 

(For other cases, see Insurance, Dec. Dig., § 575.) 

3. INSURANCE—THREE-FOURTHS INSURANCE CLAUSE HELD IN- 
VALID AND UNENFORCEABLE. 

Clause contained in fire insurance policy limiting liability to three-fourths of 
value of property held invalid under Rev. St. art. 4893, especially when not part of 
standard policy adopted under article 4891, or any rider approved by insurance com- 
mission thereunder. ’ 

(For other cases, see Insurance, Dec. Dig., § 495[1].) 


Error from District Court, McLennan County; Harvey M. Richey, Judge. 

Action by the West Development Company and others against the Milwaukee 
yo engl Insurance Company. Judgment for plaintiffs, and defendant brings error. 

rmed. 

Thompson, Baker, Knight & Harris, of Waco, for plaintiff in error. 

Sleeper, Boynton & Kendall, of Waco, for defendants in error. 

GALLAGHER, C. J. This suit was instituted by West Development Company, a 
corporation, defendant in error, against Milwaukee Mechanics’ Insurance Company, 
a corporation, plaintiff in error, to recover on an insurance policy for the alleged 
total destruction of a store building. The parties will be designated as in the trial 


‘ourt. 

The building was destroyed by fire on January 14, 1923. Plaintiff was represented 
in an attempt to secure an adjustment of the loss and in the prosecution of this 
suit by its president, Mr. Glasgow. He notified the local agent of the defendant 
of the fire as soon as it occurred, and shortly thereafter defendant sent a Mr. Childress 
to attempt to adjust the loss. Plaintiff contended that the building insured was a 
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total loss within the meaning of the statute. Defendant insisted that the loss 
was only partial, and demanded an appraisement under the terms of the policy. 
Plaintiff assented to this demand without prejudice to its claim of total loss. De- 
fendant selected as its appraiser a Mr. A. L. Hartshorn. Plaintiff selected as its 
appraiser Mr. Roy E. Lane. These appraisers selected Mr. William Smith as 
umpire. Said three parties, on March 16, 1923, met at the scene of the fire and 
viewed the burned building. They were unable to agree on an appraisement or award 
satisfactory to all three of them, but a purported award was written out by Mr. 
Hartshorn and signed by him and Mr. Smith, the umpire, and delivered to 
defendant. According to said award the sound value of the building before the 
fire was $13,200, and the loss resulting from such fire $12,909. Plaintiff, contending 
that the building was a total loss, and that the award was invalid, filed this suit. 
The pleadings of the parties raised the issues hereinafter discussed. The case was 
tried before a jury and submitted on special issues. Said issues, so far as material, 
and the answers of the jury thereto were as follows: 

“No. 1: Was the building in issue in this case after the fire a total loss? 
Answer: No. 

“No. 2: Was A. L. Hartshorn, upon the occasion in question a fair and im- 
partial appraiser? Answer: No. 

“No. 4.: State in dollars and cents the reasonable cash market value, at the time 
and place, of the improvements on the lot in question immediately before the fire. 
Answer: $16,700. 

“No. 5: State in dollars and cents the reasonable cash market value, at the time 
and place, of the improvements on the lot in question immediately after the fire. 
Answer: $500.” 

The court received said verdict and rendered a judgment for the plaintiff thereon 
for the face of the policy, with interest from the date plaintiff claimed to have 
furnished proofs of loss, amounting in the aggregate to $4,178. The case is before 
us on writ of error sued out by defendant. 

The defendant contends that the answer of the jury to issue No. 2 that the ap- 
praiser selected by it was not fair and impartial is without support in the evidence. 
The parties disagreed concerning the extent of the loss and the amount plaintiff was 
entitled to receive under the policy sued on on account thereof. The policy pro- 
vided that in event of such disagreement the loss should be ascertained by com- 
petent and disinterested appraisers; such appraisers submitting their differences, if 
any, to an umpire selected by them. The award relied on by defendant was pre- 
pared by Mr. Hartshorn, and signed by himself and Mr. Smith. Mr. Lane refused to 
sign the same. We have examined the entire evidence in the case in this con- 
nection, and have concluded that it is sufficient to sustain the verdict of the jury 
on such issue, and that a recital of the same in this opinion would be of little, if 
any, precedential value. Defendant’s said contention is overruled. 

1, 2] The policy, by its terms, required the selection by both parties of com- 
petent and disinterested appraisers. Appraisers selected in such cases are to act in a 
quasi judicial capacity, and should be free from all partiality and bias in favor 
of either party so as to do equal justice between them. Being selected by the 
parties to act instead of the court, they must, like the court, be impartial and non- 
partisan. An appraiser, to be disinterested, must not only be without pecuniary 
interest, but he must also be without prejudice against bias in favor of either 
party. The award relied on by defendant in this case purported to be the act 
of said Hartshorn and the umpire, Smith, only, and was, according to the above 
finding of the jury, invalid. For such reason it did not preclude an investigation and 
determination by the court of the amount of plaintiff’s loss and the extent to which 
defendant was liable therefor. Delaware Undewriters v. Brock, 109, Tex. 425, 
429, 430, 211 S. W. 779, 780 781; Royal Insurance Company v. Parlin & Orendorff 
Co., 12 Tex. Civ. App. 572, 34 S. W. 401, 403. The action of the court in sub- 
mitting an issue with reference to whether the award returned by said Harts- 
horn and Smith was the true award of each of them, and the answer of the jury 
that it was not, are therefore immaterial, in view of the disposition we make of the 
case in this court. The action of the court in refusing to submit defendant’s several 
requested issues is, for the same reason, immaterial. 

[3] The policy sued on in its face purported to insure plaintiff against all direct 
loss or damage by fire (except as therein provided) to an amount ‘not exceeding 
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$4,000. It also, in another place, provided that defendant should not be liable be- 
yond the actual cash value of the property at the time of loss. Said policy had at- 
tached thereto a printed indorsement or rider containing, among other clauses, 
one known as the “Three-fourths value clause.” Such clause, so far as material 
to the issue here under discussion, is as follows: 

“It is understood and agreed to be a condition of this insurance that, in event 
of loss or damage by fire to the property insured under this policy, this company 
shall not be liable for an amount greater than three-fourths of the actual cash 
value of each item of property insured by this policy, * * * and in the event of 
additional insurance * * * then this company shall be liable for its proportion 
only of three-fourths of such cash value. * * *” 

The evidence showed that there was in force at the time of the fire insurance on 
said building in the aggregate sum of $14,000, and that defendant's liability under the 
concurrent insurance provision was two-sevenths of the total loss. Defendant con- 
tends that said three-fourths value clause was a valid contractual limitation of 
its liability under said policy, and that the judgment rendered by the court is in 
excess of the amount plaintiff was entitled, in any event, to recover. The statute 
authorizes the state insurance commission to make, promulgate, and establish wuni- 
form policies of insurance applicable to the different kinds of risks, and requires 
all insurance companies doing business in this state to adopt and use such forms 
and no other. Revised Statutes, art. 4891. It appears that said three-fourths 
value clause is not a part of the standard form of policy made, established, and 
promulgated by the insurance commission under said statute. Said statute also 
provides that said commission shall prescribe all standard forms, clauses, and in- 
dorsements used on or in connection with insurance policies. It also provides that 
all other forms, clauses, and indorsements placed upon insurance policies shall be 
placed thereon subject to the approval of said commission. It is not made to appear 
in this case whether said three-fourths value clause contained in the indorsement or 
or rider on the policy sued on had been approved by the insurance commission before 
the same was attached to said policy, or whether the same was so attached “subject 
to the approval of the commission” at some future time. 

The statute further provides as follows: 

“No company subject to the provisions of this chapter may issue any policy 
or contract of insurance covering property in this state, which shall contain any 
clause or provision requiring the assured to take out or maintain a larger amount 
of insurance than that expressed in such policy, nor in any way providing that 
the assured shall be liable as co-insurer with the company issuing the policy for 
any part of the loss or damage which may be caused by fire to the property described 
in such policy; and any such clause or provision shall be null and void and of no 
effect. * * * ” Revised Statutes, art. 4893. 

The article above quoted was enacted in 1913. Prior to that time it was cus- 
tomary for policies of insurance to contain various provisions limiting the amount 
recoverable in case of loss under certain conditions a sum less than the value of the 
property and less than the amount of insurance stated in the face of the policy. 
4 Cooley, p. 3054(b). One of such provisions in common use was the three-fourths 
value clause here under consideration, and such provision was held valid and en- 
forceable in favor of the insurer by our courts. Sun Mutual Ins. Co. v. Tufts, 20 
Tex. Civ. App. 147, 50 S. W. 180, 182. Another such provision in common use was 
called the coinsurance clause. This clause required the insured to maintain insurance 
on the property covered by the policy to the extent of the actual cash value thereof, 
and made the insured, in event of failure to carry such amount of insurance, himself 
an insurer to the extent of the deficit, and required him to bear a proportionate part 
of the loss. Under such policies the insured could in no event recover a greater 
proportion of his actual loss than the insurance carried bore to the total value of 
the property, notwithstanding it should appear that the loss was only partial and 
that the amount thereof was less than the amount of indemnity promised in the 
face of the policy. This was also held valid and enforceable by the insurer as a 
limitation on its liability under such policies. Penn. Fire Ins. Co. v. Moore, 21 Tex. 
Civ. App. 528, 51 S. W. 878; 14 R. C. L. p. 1309 § 482; 2 Words and Phrases, 
First Series, p. 1247. The indemnity against loss by fire promised in a definite sum 
in the face of the policy was, by the use of either of such clauses, in many cases 
materially reduced. Such policies could be used to lead the unwary into the belief 
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that they were protected by a definite indemnity in case of loss by fire, when in fact, 
by reason of the subsequent insertion of one of such limiting clauses, they were en- 
titled to only a portion, and sometimes a meager portion, of the indemnity so prom- 
ised. In this way premiums were collected on an apparent rather than a real basis 
of indemnity. The article of the statute above quoted was doubtless enacted to 
correct the evils growing out of the use of such clauses and to protect the insured 
in the recovery of the indemnity contracted for to the extent of his actual loss. The 
statute should be construed so as to effect such purpose. First eTxas St. Ins. Co. v. 
Smalley, 111 Tex. 68,7 2, 228 S. W. 550. . 

We have found no case arising since the enactment in its present form of the 
article above quoted where the insurer has contended that such coinsurance clause 
was not prohibited thereby. It seems to be conceded that the insertion of such 
clause in the insurance policies is interdicted by the very terms of said article. De- 
fendant has cited no authority in support of its contention that the use of the three- 
fourths clause is not also interdicted. Such contenion was before the Court of Civil 
Appeals for the Seventh District in the case of Firemen’s Insurance Co. v. Jesse 
French Piano & Organ Co. (Tex. Civ. App.) 187 S. W.:691, 692. The property 
in that case was insured for its full value, and the loss was total. The court held 
in that case that such three-fourths clause made the owner a co-insurer with the com- 
pany issuing the policy to the extent of one-fourth of the value of the property, and 
required him to sustain one-fourth of the loss, and that said clause was therefore 
prohibited by said article. The same holding concerning the effect of said article 
on the validity of said three-fourths value clause was made by the Court of Civil 
Appeals for the Fifth District, in the case of Commercial Union Insurance Co. v. 
Preston (Tex. Civ. App.) 238 S. W. 326, 330. The Supreme Court granted a writ 
of error in that case, and the same is now pending before that court. There is, how- 
ever another interesting and novel question involved in that case, and it therefore 
does not necessarily appear that said writ was granted for the purpose of reveiw- 
ing the holding of the Court of Civil Appeals on the question of the validity of said 
clause. Said two clauses are. similar in purpose and in effect. We cannot conceive 
that the Legislature deemed the coinsurance clause sufficiently vicious and oppres- 
sive to justify an absolute interdiction of its use but intended to confine such inter- 
diction thereto and permit the free and continued use of its twin, the three-fourths 
value clause. Said article of the statute is remedial in its nature. Its terms are 
broad enough to embrace both of said clauses, and we think it should be construed 
to apply to both of them and prohibit their use in policies of insurance and to nullify 
their effect when so used. While in this case the property insured was not a total 
loss, the destruction was nearly complete, and the effect of enforcing said three- 
fourths value clause would be to materially reduce the indemnity promised and paid 
for. Defendant’s contention is overruled. 

There is evidence in the record sufficient to support an implied finding by the 
court that plaintiff, directly after the fire, furnished defendant proofs of loss, as re- 
quired by the terms of the policy. In view of such implied finding, the amount 
of interest embraced in the judgment does not render the same excessive. 

The judgment of the trial court is affirmed. 


LIVERPOOL & LONDON & GLOBE INS. CO., LIMITED OF LONDON, ENG- 
LAND, v. BAGGETT. (No. 6849.) 
(Court of Civil Appeals of Tex. easy 13, 1925. Rehearing Denied June 
, 1925. 
275 Southwestern Reporter 313 
1. INSURANCE—OMISSION OF AGENT’S REPORT FROM COPY OF AP- 

PLICATION IMMATERIAL. 

The omission from copy of application for fire policy of agent’s report con- 
tained on back of original application was immaterial, as such report was not es- 
sential part of application. 

(For other cases, see Insurance, Dec. Dig. §134[2]. 

2. INSURANCE—COPY OF APPLICATION NOT CONTAINING NAME 

OF APPLICANT NOT IN COMPLIANCE WITH STATUTE, AND IN- 

ADMISSIBLE. 


Purported copy of application for fire policy attached to policy, not containing 
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copy of name of applicant, held not in compliance with Rev. St. 1911, art. 4951, and 
hence was inadmissible. 


(For other cases see Insurance, Dec. Dig §650.) 

3. INSURANCE—LANGUAGE OF POLICY HELD TO INCLUDE COPY OF 

APPLICATION AS PART OF IT. 

Notwithstanding copy of application for fire policy was inadmissible, because not 
containing copy of name of applicant, provision in policy that it was subject to such 
other conditions as were indorsed or added to it included as part of policy copy of 
application, which was attached to policy, and hence insured was bound by provi- 
sions in copy as to default in payment of premium note. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


4. INSURANCE—POLICY HELD TO HAVE LAPSED PRIOR TO LOSS BY 
REASON OF INSURED’S FAILURE TO PAY PREMIUM NOTE WHEN 
D 


Under provision in application attached to fire policy constituting part of it that 
failure to promptly pay note given for premium when due suspended policy, held 
that, where loss occurred after premium note was due, such policy had lapsed, and 
insured could not recover therefor. 

(For other cases, see Insurance, Dec. Dig § 349[3].) 

5. INSURANCE—NOTE GIVEN IN PAYMENT FOR PREMIUM SIMUL- 
TANEOUSLY WITH ISSUANCE OF POLICY BECAME PART OF IN- 
SURANCE CONTRACT; PROVISION SUSPENDING POLICY FOR 
NONPAYMENT OF NOTE HELD VALID. 


A note given by insured as part payment for premium on fire policy simultan- 
eously with issuance of policy became part of insurance contract, and provision 
therein that failure to pay note whén due suspended policy was binding and effective. 

(For other cases, see Insurance, Dec. Dig. § 151[1], 349[3].) 

6. INSURANCE—STATUTE PROHIBITING INSURER FROM MAKING 

ANY AGREEMENT OTHER THAN AS EXPRESSED IN POLICY IN- 

APPLICABLE TO FIRE POLICIES. 


Rev. St. 1911, art. 4954, prohibiting insurer from making any agreement other 
as expressed in policy issued, and article 4955 apply only to life insurance com- 
panies, and are inapplicible to fire insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


On Rehearing 
7. ESTOPPEL——THAT ONE ASSERTING ESTOPPEL MISLED TO HIS 
INJURY ESSENTIAL ELEMENT. 
One of essential elements of estoppel is that party asserting it must have been 
misled or caused to change his position to his injury. 
(For other cases, see Estoppel, Dec. Dig § 58.) 


8 INSURANCE—PROVISION IN POLICY HELD NOT TO ESTOP IN- 
SURER FROM ASSERTING THAT POLICY LAPSED FOR NONPAY- 
MENT OF PREMIUMS. 

Provision in fire policy that for stated sum insured ‘was insured for three years 
held not to estop insurer from asserting that policy lapsed for nonpayment of pre- 
mium, in that insured gave note for part of premium, and, under provisions in policy, 
it had lapsed on insured’s failure to pay note when due. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


Error from District Court, Milam County; John Watson, Judge. 

Action by C. W. Baggett against the Liverpool & London & Globe Insurance 
Company, Limited, of London, England. Judgment for plaintiff, and defendant 
brings error. Reversed and rendered. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

W. A. Morrison, of Cameron, for defendant in error. 

BauGu, J. This was a suit by C. W. Baggett against the Liverpool & London & 
Globe Insurance Company, Limited, hereinafter designated as the insurance com- 
pany, upon a policy issued by said company to Baggett on July 31, 1919, for $2,750, 
of which $1,500 was on his house at Tracy, in Milam county, Tex.; $500 on house- 
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hold goods; and the balance on other property with which we are not concerned 
here. This policy was to run for three years from its date. There is no dispute 
as to the material facts in the case. The premium recited was $84.50 for the entire 
period. Baggett paid te premium for the first year in cash, and gave an installment 
note for the other two years’ premiums due $31.53 on August 1, 1920, and $28.16 
on August 1, 1921. This note contained, among other provisions, the following: 

“It is understood and agreed that the company shall not be liable under the 
policy named above for any loss occurring after the maturity of any premium in- 
stallments if any of same be in default. Upon nonpayment of any of the premium 
installments at maturity, the policy shall lapse and cease and continue to be void as 
a protection against loss, for such nonpayment during such nonpayment.” 

Neither installment of this note was ever paid. On March 9, 1922, the house 
and furniture were destroyed by fire. The case was tried to the court without a 
jury, and judgment rendered for plaintiff for $1,924.93, because the $2,000 insurance, 
less $75.07 due and unpaid on the installment note. From this judgment the in- 
surance company has appealed. 

The only question involved is whether or not the policy in question, according to 
its terms, and the terms of the installment note given for the second and third year 
premiums, had lapsed at the time of the fire for nonpayment of premiums. 

The policy sued upon appears to be a standard fire policy. In addition to the 
printed form, containing the general provisions, there were attached to it three slips, 
or papers, as follows: The first slip contained a description of the property in- 
sured. The second was a rate and analysis slip, giving the rates which applied to 
the particular property according to its description. The third was an exact copy of 
the application signed by Baggett, except that it did not show his signature thereto, 
nor contain on the back thereof the report of the agent to the insurance company, 
which appeared on the original application. In the original application just above 
Baggertt’s signature, and in the slip attached to the policy, appeared the following 
provision : 

“Tf any promissory note given for the whole or any portion of the premium 
for the policy that may be issued upon this application shall not be paid promptly 
when due, then said policy shall be suspended, inoperative, and of no force or 
effect until such promissory note is paid. This company shall not be bound by any 
act done or statement made by or to any agent, or other person which it not 
contained in this, my application.” 


There also appeared in the body of the policy on the front page thereof the 
following provision: 

“This policy is made and accepted subject to the foregoing stipulations and 
conditions, and to the following stipulations and conditions printed on the back 
hereof, which are hereby specially referred to and made a part of this policy together 
with such other provisions, agreements, or conditions as may be indorsed hereon or 
added hereto.* * * ” 

The trial court held the third slip or paper referred to above—that is, the pur- 
ported copy of Baggett’s application attached to the policy—inadmissible and not a 
part of the policy because it did not contain the name of Baggett nor the report of the 
agent to the company on the back thereof. In doing so he doubtless concluded that if 
did not comply with article 4951, R. S. 1911, which reads in part as follows: 

“Every contract or policy of insurance issued or contracted for in this state 
shall be accompanied by a written, photographic or printed copy of the application 
for such insurance policy or contract, as well as a copy of all questions asked and 
answers given thereto.” 

[1] The omission from the paper of the agent’s report on the back of the original 
application is immaterial. That report was not an essential part of the application. 
It could have as well been made on an entirely separate and distinct blank; nor are 
any of the statements, representations, or provisions of said agent’s report offered 
in evidence or relied upon to defeat the policy. If they had been, then an entirely 
different case would be presented. Such, in fact, was the case in Southwestern 
Surety Co. v. Hico. Oil Mill (Tex, Com. App.) 229 S. W. 479, cited by defendant 
in error. In that case the surety company sought to avoid the policy on repre- 
sentations made by a third party, separate and apart from those made in the applica- 
tion and which were not attached to nor made a part of the policy. See, also, 
National Live Stock Ins. Co. v. Gomillion (Tex. Civ. App.) 178 S. W. 1050. 
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[2] This, then, leaves the question: Does the failure to include in the pur- 
ported copy of the application attached to the policy the name of the applicant 
preclude its admission in evidence as a part of the policy? No Texas case on this 
point has been cited, and we have found none. Appellee cites the case of Seiler v. 
Life Ass’n, 105 Iowa, 87, 74 N. W. 941, 43 L. R. A. 537, which follows the case of 
Dunbar v. Insurance Co., 72 Wis. 492, 40 N. W. 386. Those cases expressly held 
that “the signature is an essential part of the application, and all that is essential in 
the original should appear in the copy,’ and excluded the purported application 
for that reason. The statutes of those states, as does article 4951, R. S. 1911, ex- 
pressly provide that a copy of the application should be attached to the policy. It 
is true that the Texas statute does not provide a penalty for failure to do so, as do 
the lowa and Wisconsin statutes, but failure to comply with the statute excludes 
from the evidence the document, which fails to meet its requirements any way. 
See Southwestern Surety Co. v. Hico Oil Mill, supra, and cases therein cited. The 
Iowa and Wisconsin cases both relate to life insurance policies. There are cogent 
reasons why a more rigid rule should be exacted in life insurance policies, where 
the applicant is usually dead when the contest arises, and innocent parties are bene- 
ficiaries, than in fire insurance policies, where the applicant is usually living and is 
also the beneficiary. However, the Legislature has not seen fit to make such a 
distinction. The language of the statute is general in its terms, and includes all 
policies or ccentracts of insurance of whatever kind. We are not prepared to dissent 
from the rule laid down in the Iowa and Wisconsin cases, and therefore hold that 
the purported application did not comply with article 4951, R. S. 1911, in that it 
did not contain the copy of the name of applicant thereon, and was therefore in- 
admissible on that ground. We must admit, however, in doing so that, where the 
identical information contained in the original application is attached to the policy 
in the purported copy, and was at all times in the hands of the insured, and the 
insurance company introduces the original application on the trial disclosing that 
fact, we fail to see where any injury could be done the insured, or any good reason 
for such a rule. 

[3] We are of the opinion, however, that the language in the policy, i. e., “this 
policy is made and accepted subject to the foregoing stipulations and conditions 
* * * together with such other provisions, agreements or conditions as may be 
indorsed hereon or added hereto, * * *” was sufficiently definite and comprehensive 
to include, as a part of the policy, the purported copy of the application excluded 
by the trial court. This rider, however, was attached to the policy at the same 
time, in the same manner, and in connection with the rate analysis sheet, and the 
rider describing the property itself, fully described the property insured, the indebted- 
ness thereon, and contained the questions asked insured and his answers thereto, 
in addition to the forfeiture provision. We are of the opinion, therefore, that it was 
a part of the policy, and that the insured was bound by its provisions with refer- 
ence to any default in the payment of the premium note. 

[4] That being true, this case comes clearly within the rule laid down in Duncan 
v. United Mutual Fire Insurance Co., 113 Tex. 305, 254 S. W. 1101. In that case 
Judge Hamilton discussed this question in the following language : 

“The premium was not paid in cash. Only a part of it was paid in cash. If 
the balance was not paid by the note, such balance remained unpaid. Under the 
authorities above quoted we are compelled to hold that the balance was not paid by 
the note. Since the note was not paid when due, a part of the premium was not paid 
when due. Since the note was due and unpaid before and at the time the fire 
occurred, an equivalent amount of the premium was due and unpaid before and at 
the time the fire occurred. By the plain terms of the policy, the company was not 
liable for any loss or damage thereunder after the unpaid portion of the premium 
became due, so long as it was unpaid, unless the company has waived its right under 
the clause of the policy set up as a defense. A fair and reasonable interpretation 
of that clause is that the parties intended by its provisions that nonpayment of the 
unpaid portion of the premium should have the effect of suspending the obligation 
to pay tor any loss that might occur during the default in payment of the premium, 
and that, upon its payment, the policy should be revived, and in full force. The 
parties had a right so to contract. The provision was not contrary to any law or to 
public policy. lt was evidently inserted for a legitimate purpose—to aid in securing 
prompt payment of the premium. It could work no injury to the plaintiff except by 
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his own fault or negligence. Such injury would not be due to the provisions of the 
policy, but to his own default.” 

[5, 6] The policy in question had also lapsed at the time of the fire under the 
provisions contained in the installment note given by Baggett for the second and 
third year premium. Even if there had been no provision for forfeiture in the 
policy itself, and the note alone had contained the provisions upon which it would 
lapse, the same result would obtain, for the reason that the note, given as part pay- 
ment for the premium simultaneously with the issuance of the policy, became a part 
of the insurance contract. This identical question was passed upon by this court 
in the case of North River Ins. Co. v. Thomas (Tex. Civ. App.) 264 S. W. 589, 
and is there fully discussed and authorities cited. Further discussion is unnecessary, 
and would only prolong this opinion. The same question is also incidentally con- 
sidered in Duncan y. Ins. Co., supra. Appellee urges that article 4954, R. S. 1911, 
wherein it provides that “nor shall any such company or agent thereof make any 
contract of insurance or agreement as to such contract other than as expressed in 
the policy issued thereon,” precludes the insurance company from asserting its for- 
feiture provision contained in the premium note. This contention is untenable. The 
provision in article 4954 applies expressly to life insurance companies. Though 
not raised by appellee here, it was contended by appellant in the case of Insurance 
Co. v. Thomas, supra, that under article 4955 all provisions of the statute relating 
to life insurance, so far as applicable, govern and apply to fire insurance as well and 
vice versa. This question was likewise fully gone into by this court in the Thomas 
Case, supra, and we pretermit a discussion of it here. 

Since the policy sued upon had lapsed at the time of the fire, the judgment of 
the trial court must be reversed and judgment here rendered for appellant. 

Reversed and rendered. 

On Rehearing. 


[7, 8] In his motion for rehearing appellee complains that the court did not, 
in its opinion, specifically dispose of his plea of estoppel urged against the insurance 
company’s contention that the policy lapsed for nonpayment of premium. The first 
paragraph of the policy sued upon contained the following provision: 


“The Liverpool & London & Globe Insurance Company, Ltd., in consideration 
of the stipulations herein named and of eighty-four and 50/100 dollars premium, 
does insure C. W. Baggett for the term of three years from the 3lst day of July, 
1919, at noon to the 3lst day of July, 1922, at noon against all direct loss or damage 
by fire, except as hereinafter provided, to an amount not exceeding twenty-seven 
hundred fifty dollars.” 


Appellee contends that this provision is in effect an acknowledgment of payment 
by the company of the premium named, and that by reason thereof the insurance 
company is estopped to deny payment for the purpose of forfeiting the contract, 
citing articles 4953-4955, R. S. 1911; Dunken v. Life Ins. Co. (Tex. Civ. App.) 
221 S. W. 691; and Berryman v. Southern Surety Co., 285 Mo. 379, 227 S. W. 96. 
We adverted to the articles of the statutes in our opinion herein. We also read care- 
fully not only the cases cited but a number of the cases cited therein, and reached 
the conclusion that they were not in point here. The Dunken Case was twice before 
this court, and was reversed on the ground that, in the process of converting a short 
term life insurance policy into a longer term policy, and the conduct and corre- 
spondence of the agents with the insured with reference thereto, and in which the 
policy was delivered and the insured died before payment of premium, there was 
sufficient evidence of waiver on the part of the insurance company to go to the jury. 
In the Berryman Case an accident policy was involved. The recital in the policy 
as to premium was similar to that in the instant case. In that case, however, the 
agent habitually made monthly remittances to the insurance company of premiums 
on policies delivered during the month. The local agent had paid to the insurance 
company in his monthly remittal the premium on the policy delivered to Berryman, 
had neglected to collect same from Berryman, but had credited him personally for 
that amount. Shortly thereafter, and before Berryman had paid the agent, he was 
killed. The evidence showed that he had offered to pay the agent a few days before, 
but that the agent was in a hurry, told him to let it go, and he would come to Berry- 
man’s office and get the money. The insurance company had received the premium 
on the policy before the death of Berryman. The court held that under these facts 
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it was estopped to assert a nonpayment of the premium. We think it is clear that 
neither of these cases is analogous to the case before us. 

_We do not consider the recital quoted as a receipt for the premium, but merely 
as indicating the amount required to pay for the amount of the insurance therein 
set out. As between the insurance company and Baggett no estoppel can apply. 
One of the essential elements of estoppel is that the party asserting it must have 
been misled or caused to change his position to his injury. Baggett could not com- 
plain of this. He knew he had paid cash on his premium only for the first year. 
For the remaining two years of the premium he had only given his notes, which 
were long past due, and which he knew he had not paid. Failure to pay these 
notes when due was a failure to pay the balance of the premium for those years. 
Duncan v. United Mutual Fire Ins. Co., 113 Tex. 305, 254 S. W. 1101, and cases 
there cited. To that extent the consideration for the policy had failed, a fact which 
he well knew. Hence the insurance company was not estopped to show its sus- 
pension. 

Appellee’s motion is therefore overruled. 

Overruled. 


BAKER et al. v. LIVERPOOL & No GBs \ GLOBE INS. CO., Limited, et al. 
oO. ; 
(Court of Civil Appeals of Texas. Austin. June 10, 1925. Rehearing Denied 
July 6, 1925.) 
275 Southwestern Reporter 316. 

1. INSURANCE—MORTGAGEE, APPLYING FOR POLICY, AND INFORM- 
ING INSURANCE AGENT AS TO CONDITIONS OF OWNERSHIP 
OF PROPERTY AND PAYING PREMIUMS, HELD INSURED 
THEREBY. 

Where mortgagee applied to insurance agent for policy on mortgaged property 
and explained conditions of ownership and his interest therein, and paid premiums, 
in view of provision of policy that loss was to be payable to mortgagee as his interest 
might appear, mortgagee was insured thereby. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 


2. INSURANCE—PETITION BY MORTGAGEE TO RECOVER ON INSUR- 
ANCE POLICY, PAYABLE AS MORTGAGEE’S INTEREST SHOULD 
APPEAR, HELD SUFFICIENT WITHOUT SPECIFIC PRAYER OR RE- 
QUEST FOR REFORMATION OF POLICY. 

In action on insurance policy, by mortgagee who pleaded in detail all facts lead- 
ing to execution and delivery of policy which was executed and delivered by insur- 
ance agent with knowledge of conditions of ownership of property, and contained 
clause for payment to mortgagee as interest might appear, petition was sufficient to 
authorize recovery without specific prayer or request for reformation of policy. 

(For other cases, see Insurance, Dec. Dig. § 639.) 

3. INSURANCE—REFORMATION OF REGULAR INSURANCE CON- 
TRACT, INSURING INTEREST OF MORTGAGEE, HELD NOT NECES- 
SARY TO RECOVERY THEREON. 1 
Where mortgagee explained conditions of ownership of property to insurance 

agent, who issued policy on mortgaged property, payable to mortgagee as his inter- 

est might appear, reformation of policy was not necessary as prerequisite to recovery 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

4. INSURANCE—MORTGAGE FORECLOSURE PROVISION OF INSUR- 
ANCE POLICY HELD NOT. TO PROHIBIT FORECLOSURE BY MORT- 
GAGEE NOR RECOVERY UNDER POLICY. : 

Where insurance agent issued insurance policy to mortgagee, covering mortgaged 
property, which by rider attached thereto was payable to mortgagee as his interest 
might appear, mortgage foreclosure clause, making policy void if, before fire occurred, 
insured should obtain information that foreclosure proceedings were commenced, 
did not prevent recovery by mortgagee on policy, because they had taken steps to 
foreclose mortgage before loss occurred. 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 
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5. INSURANCE—RULE OF STRICT CONSTRUCTION OF POLICY IS AP- 
PLIED AS AGAINST INSURANCE COMPANY. 

Rule of strict construction of insurance policy is applied as against company 
and conditions of forfeiture contained in policy must be construed strictly against 
company. 

For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE—EVERY PROVISION OF INSURANCE POLICY SHOULD 
BE GIVEN EFFECT IF POSSIBLE. 

Every provision of insurance policy should be given effect if possible. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

7. INSURANCE—INSURANCE COMPANY COULD NOT AVOID PAY- 
MENT OF POLICY ISSUED TO MORTGAGEE, WHEN NOTES 
SECURED BY MORTGAGE WERE OVERDUE. 

Where insurance agent knew at time of issuing insurance policy to mortgagee 
that notes by which mortgage was secured were overdue, commencement of fore- 
closure proceedings by mortgagee did not avoid policy, regardless of mortgage fore- 
closure clause avoiding policy. 

(For other cases, see Insurance, Dec. Dig. § 389[3].) 

8. INSURANCE—INSURANCE COMPANY, INFORMED OF INTEREST OF 
MORTGAGEE AND ISSUING POLICY ON MORTGAGED PROPERTY, 
CANNOT RESIST PAYMENT FOR LOSS, BECAUSE MORTGAGEE 
BROUGHT FORECLOSURE PROCEEDINGS. : 

Where insurance agent was fully informed of interest of mortgagee in property 
and issued policy thereon to mortgagee, company cannot defend against payment 
for loss on ground that mortgagee had brought foreclosure proceedings before loss, 
regardless of mortgage foreclosure clause contained in policy. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Appeal from District Court, Bell County; J. B. Hubbard, Special Judge. 

Action by E. N. Baker and another against the Liverpool & London & Globe 
Insurance Company, Limited, and another. Judgment for defendants, and plaintiffs 
appeal. Reversed, and judgment rendered for plaintiffs. 

J. B. Talley, of Temple, for appellants. 

Locke & Locke and Ralph Randolph, all of Dallas, for appellee Liverpool & 
London & Globe Ins. Co. ; 

Bair, J. The appellants commenced this action against appellee insurance com- 
pany upon a policy of fire insurance issued by it, alleging that it undertook and did 
insure their interest as mortgagees in a grain separator and engine. 

The appellee insurance company answered by a demurrer, and specially pleaded 
as its principal defense a mortgage foreclosure provision in the policy which is 
alleged to have been violated, thereby releasing it from liability. 

Appellee, W. B. Birchum, the mortgagor, was made a party defendant for the 
purpose of decreeing that he had no interest in the policy of insurance. He an- 
swered disclaiming any interest. 

At the conclusion of the testimony, the court instructed a verdict for appellee 
insurance company, hence this appeal. The two principal questions presented by 
this appeal are: The sufficiency of the appellants’ petition to authorize a recovery 
in the capacity of the insured under the terms of the policy naming the mortgagor 
as the insured, with loss payable clause making appellants payees as their interest 
might appear, without a specific prayer or request for a reformation of the policy 
in that respect, and the legal effect of the mortgage foreclosure provision in the 
policy as applied to the particular facts in this case. 

[1] An agent of appellee insurance company, with authority to write the policy 
and make the contract for insuring the property, wrote and issued it under the fol- 
lowing facts and circumstances: Appellants owned three notes executed by W. B. 
Birchum to them, aggregating $1,800 plus at the time they applied for the insurance. 
Birchum had secured these notes to them by a chattel mortgage covering “one No. 
14448 Rumely Ideal separator and one No. 13141 sixteen horse power Advance com- 
pound engine.” On November 18, 1922, after each of the notes had matured, appel- 
lants took them to said insurance agent, explained to him that Birchum was the legal 
owner of the separator and engine, that he was indebted to them as evidenced by 
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the notes and chattel mortgage, and applied for insurance on their interest in the 
property as mortgagees against loss or damage by fire. The agent told them that 
appellee insurance company insured the interest of mortgagees; that the regular and 
customary form of the policy used to effectuate the purpose was to name the mort- 
gagor as nominal beneficiary and to insert or attach a loss payable clause naming the 
mortgagee as payee; and that the company required a written application, signed 
by the mortgagor. They went to the mortgagor and the agent explained to him 
that appellants were applying for insurance on their interest as mortgagees, and that 
the company required a written application from him, whereupon he signed the appli- 
cation, it being understood that he was in no way applying for the insurance. Appel- 
lants then paid the premium for one year and the policy was issued and delivered 
to them, insuring the separator for $900 and the engine for $850. The loss payable 
clause, attached to the policy, reads: 

“It is agreed that any loss or damage ascertained and proven to be due to the 
assured under this policy shall be held payable to E. N. Baker as interest may appear, 
subject, however, to all the terms and conditions of this policy.” 

This clause was reformed without objection, so as to make E. N. Baker and 
C. O. Robinson, who were joint owners of the notes, loss payees. The facts are 
undisputed and constitute appellants the insured under the contract for the insurance. 
A mortgagee is the insured, where he applies for the insurance on his interest in the 
mortgaged property, fully informs the insurance company of that interest, pays the 
premium and obtains the policy which the insurance company selected, issued, and 
delivered to effectuate the purpose, declaring to him that such was its regular and 
customary form of policy for insuring the interest of a mortgagee, though the form 
of the policy was in fact that regularly and customarily used by the company for 
insuring the interest of the owner or mortgagor, with a loss payable clause making 
the mortgagee payee. 

[2, 3] The contention in this connection, that appellants’ petition is insuf- 
ficient to authorize a recovery in the capacity of the insured without a specific prayer 
or request for a reformation of the policy in that respect, is without merit. The 
appellants pleaded in detail all the facts leading to the execution and delivery of the 
policy in suit. The Supreme Court in Insurance Co. v. Brannon, 99 Tex. 391, 89 
S. W. 1057, 2 L. R. A. (N. S.) 548, 13 Ann. Cas. 1020, held that, under our blended 
system of law and equity, it is not necessary to first maintain an action to reform 
an insurance contract before suing on it, nor is it necessary in suing on such contract, 
with allegations of facts entitling one to its reformation, that he should pray for 
or obtain a formal judgment of reformation; but he is entitled to a direct judgment 
in accordance with the true contract pleaded. We are also of the opinion that, 
since the policy sued on is by agreement that regularly and customarily used by appellee 
insurance company for insuring the interest of a mortgagee, and being so intended, 
no necessity exists for its reformation in this particular as a prerequisite to a re- 
covery, because a judgment for appellants would simply enforce the contract for 
the insurance as made. 

[4] The remaining question is the legal effect of the mortgage foreclosure pro- 
vision of the policy which reads: 

“This entire policy * * * shall be void * * * if, before a fire occurs, the 
insured shall obtain or receive information that foreclosure proceedings have been 
commenced, or that notice has been given or posted of sale of any property covered 
by this policy by virtue of any mortgage or trust deed.” 

The facts relating to the breach of this provision are: On December 15, 1922, 
after telling the mortgagor they were going to do so, appellants sued him upon the 
notes and for foreclosure of the mortgage lien on the insured property, and duly 
served him with citation on that date. A default judgment for $1,845.69 was. ren- 
dered on January 2, 1923, with a foreclosure of the mortgage lien. An order of 
sale issued, and notice of sale was duly published in the county about which the 
mortgagor had notice. Before the sale took place, the separator was destroyed and 
the engine damaged by fire, on either the 5th or 6th day of May, 1923. The property 
remained at all times in the possession of the mortgagor, where it was when insured. 
Of course, this proceeding constituted a breach of the provision, and if it is ap- 
plicable to appellants, they cannot recover. 

The trial court construed the provision to be a part of appellants’ contract for 
insurance, upon the theory that the phrase in the loss payable clause, “as interest 
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may appear subject, however, to all the terms and conditions of this policy,” made 
it so. 

Much litigation has arisen upon the question as to the construction to be given 
policies of insurance containing the same or similar provisions and conditions as 
the one here. It also appears, from an examination of the authorities, that there is 
some conflict in the decisions on this question. The conflict seems to be due in 
many instances to the fact that some courts construe a contract of insurance literally, 
and attempt to enforce it as if the parties were dealing at arm’s length and upon 
equal footing, while other courts hold that since the contract is wholly written by 
the insurance company, it should be strictly construed against it. Another source 
of difference arises from an application of the doctrine that the law abhors a for- 
feiture as applied to an insurance contract, some courts applying the rule rigidly, 
while others hold that the application of the rule is a mere aversion which has 
resulted in a rule of technical construction as much so as that rule by which it is 
invoked. The authority (19 A. L. R. 1444) in Smith v. Germania Fire Ins. Co. 
(102 Or. 569, 202 P. 1088) and in the annotation to that case presents a thorough 
research of the decisions on this question. 

[5] Our Texas courts have universally applied the rule of strict construction 
against the insurance company as having written the contract, and the rule that the 
conditions of forfeiture contained in an insurance policy must be strictly construed 
against the company, because the law abhors forfeitures. Dumphy v. Assurance 
Co., 107 Tex. 107, 174 S. W. 814. Applying these rules to the policy in question 
as written, we have concluded that the commencement by the mortgagee of the fore- 
closure proceedings is not prohibited as to them either by the express terms of the 
policy, or by any fair implication therein contained. 


The loss payable clause in question was attached as a rider to the regular form 
of policy used by the insurance company for insuring the owner or mortgagor. 
Without question appellants’ rights under the policy as written were created by the 
rider, which contained the language “subject, however, to all terms and conditions 
of this policy.” Another provision of the policy reads: 


“If, with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee or of any person or corporation having an interest in the 
subject of insurance other than the interest of the insured as described herein, the 
conditions hereinbefore contained shall apply in the manner expressed in such pro- 
visions and conditions of insurance relating to such interest as shall be written upon, 
attached or appended hereto.” 


The mortgage foreclosure clause, sought to be enforced by the insurance com- 
pany here, was nowhere “written upon, attached, or appended to the policy,” unless 
the general language, “as interest may appear, subject, however, to all terms and 
conditions of this policy,” as contained in the loss payable clause, may be construed 
to have that meaning. In Dumphy v. Insurance Co., supra, the language “written 
upon, etc.,” was construed to mean that the mortgagee is not affected by the condi- 
tions of forfeiture, unless they are reiterated, referred to, or indorsed upon, or in 
some wise made a part of the rider. The great weight of authority and reason 
supports this decision, though there are some authorities to the contrary. See 19 
A. L. R. 1449 and cases there cited. The decisions in these cases are founded upon 
the rule requiring a strict construction against the insurer in case of ambiguity 
and, unless the mortgage foreclosure provision is “written upon,” etc., the policy, 
it does not obtain as to the mortgagee named in the policy as loss payee in loss pay- 
able clause which creates his interest in or under the policy. The cases, cited in the 
authority A. L. R. supra, construe the identical provision contained in this policy 
as to conditions “written upon,” etc., the policy. The question remains as to what 
effect is to be given the language “subject, however, to all terms and conditions of 
this policy” as contained in the loss payable clause. The Supreme Court of Kansas, 
in Citizens’ State Bank v. Shawnee Fire Ins. Co., 91 Kan. 18, 137 P. 78, 49 L. R. A. 
(N. S.) 972, passing upon the identical question before us and in construing the 
identical language as contained in the loss payable clause, said: 

“But the court is of the opinion that the clause in question does not differ essen- 
tially from the ones considered in the previous decisions referred to, and that no 
different rule of construction should apply. This holding is in accord with the 
practical doctrine that the province of insurance companies is to insure, and is con- 
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sonant with the theory that by a contrary ruling an unsuspecting mortgagee might 
lose an indemnity for which he had paid in good faith believing he was secure.” 

[6] This conclusion was reached by that court upon the seeming inconsistency 
of the terms of an insurance contract insuring a mortgage lien and at the same 
time providing that proceeding to foreclose the lien insured would destroy or avoid 
the policy of insurance. That same rule obtains here. Other ambiguities and un- 
certainties also appear on the face of the policy in question. The plain rule of con- 
struction requires that every provision of the insurance contract, as evidenced by the 
policy, shall be given effect if possible. Applying that rule here, the stipulation 
“subject, however, to all terms and conditions of this policy,” and the other pro- 
visions declaring that the foregoing conditions shall not apply to a mortgagee, unless 
they are “written upon, attached, or appended to the policy,’ appear ambiguous. and 
uncertain, at least to the extent that they render the policy subject to more than 
one construction. The insurance company insists that he general language used in the 
loss payable clause must be construed as a part of the policy, since the contract is 
to be construed by its four corners, and applying that rule the mortgage foreclosure 
provision applies to appellants by reason of that language. If this construction be 
the correct one, the provision that the other conditions of the policy shall apply to 
the mortgagee only when “written upon,” etc., becomes useless and unnecessary. If 
this construction be correct, then the language of this provision could have no mean- 
ing or application whatever, nor could it modify the remaining covenants of the 
policy in any manner. Such would result in construing the policy as if the clause 
“written upon,” etc., had never been written in it, and that it was without meaning 
or purpose, notwithstanding the holding in Dumphy v. Insurance Co., supra, that 
it had a very definite meaning and purpose. If it were left out, the general language 
in the loss payable clause represents the entire contract as to appellants being 
bound by the conditions contained in the policy. In the policy it is a part of it and 
must be so construed, and when so construed the rule announced in Dumphy v. 
Insurance Co., supra, applies, and appellants are not bound by the foreclosure pro- 
vision. But we must construe the whole policy, if possible, and when so construed 
the provisions in question would read, “subject, however, to all terms and conditions 
of this policy’ when “written upon, attached, or appended to the policy.” To con- 
strue the general language, used in the loss payable clause as controlling, would render 
nugatory the other provision. If it be contended that we must select the first clause 
appearing in the policy as the controlling one, two reasons exist why we should 
not do so: First, the arrangement of the policy, with numerous attached warran- 
ties and conditions, is such that we are unable to determine which one really appears 
first; and second, that rule of construction is the last and most shadowy of all 
rules of construction, and nothing warrants its application here, especially in view 
of the strict construction rule applied to insurance policies. A similar rule to this 
was announced in Farmers’ Nat. Bank v. Delaware Ins. Co., 83 Ohio St. 309, 94 
N. E. 834; Christenson v. Insurance Co., 117 Iowa, 79, 90 N. W. 495, 94 Ann. St. 
Rep. 286. 

[7] Other reasons exist why the insurance company cannot enforce the mort- 
gage clause against appellants. It is undisputed that the notes, secured by the mort- 
gage, were past due at the time appellants applied for the insurance, which fact was 
fully known to the insurance company. The rule is announced in 26 C. J. 239, 
§ 299bb, that— 
the “commencement of foreclosure proceedings will not avoid a policy where insurer 
knows that the mortgage on the property is overdue.” 

The following authorities support the text: Butz v. Ohio Farmers’ Ins. Co., 76 
Mich. 263, 42 N. W. 1119, 15 Am. St. Rep. 316; Michigan State Ins. Co. v. Lewis, 
30 Mich. 41. ‘ 

[8]) It is also undisputed that the insurance company undertook to and did 
insure the interest of appeilants as mortgagees after being fully informed of their 
a The following rule of law announced in 26 C. J. 239, § 300cc, applies 

ere: 

“But stipulations against commencement of foreclosure proceedings or change 
of title will not prevent recovery by a mortgagee, where the policy is made payable 
to him under a union mortgage clause, or where insurer has recognized his rights 
by issuing the policy to him on his interest, or by consenting to an assignment of 
the policy to him as additional security.” 
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This text is sustained by the following authorities: Bailey v. American Cent. 
Ins: Co., 13 F. 250, 4 McCrary, 221; Rostetter v. American Ins. Co., 184 Ill. App. 
157; Jones v. Phoenix Ins. Co., 94 Kan. 235, 146 P. 354; Citizens’ State Bank v. 
Shawnee F. Ins. Co., 91 Kan. 18, 137 P. 78, 49 L. R. A. (N. S.) 972; Eddy v. 
Williamsburgh City F. Ins. Co., 143 N. Y. 656, 38 N. E. 307; Eddy v. London Assur. 
Corporation, 143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 686 (aff. 65 Hun., 307, 20 
NS Yo 9. 210). 

“Of what use is insurance held by a mortgagee on mortgaged property if the 
commencement of foreclosure proceedings vitiates the policy?’ Jones v. Phoenix 
Ins. Co., 94 Kan. 235, 236, 146 P. 354. 

These rules are founded upon the doctrine of waiver or estoppel on the part 
of the insurance company to enforce a mortgage forfeiture clause, where it under- 
takes to insure such interest under that state of facts. ‘The rules apply here. Appel- 
lants applied for the insurance in the utmost good faith, fully explaining the inter- 
est they wished to insure. The insurance company told them that it insured such 
an interest, and to effectuate the purpose it issued the policy used by it to regularly 
and customarily insure the interest of a mortgagor with a loss payable clause 
attached making the mortgagee the loss payee to the extent of his interest in case 
of loss or damage by fire. The agent also declared that he had no specific form 
for insuring a mortgagee’s interest, but that the one used was that regularly and 
customarily used for that purpose. The agent also attended to and satisfied the com- 
pany’s requirement as to obtaining a written application for the insurance from the 
mortgagor, without any aid or suggestion from appellants. The policy contained many 
warranties and conditions as between the nominal beneficiary, the mortgagor and 
the insurance company. No explanation of these was made, nor does it appear that 
any of the provisions of the policy were discussed at any time. Under such circum- 
stances, it occurs to us that the appellants would not be impressed that the mort- 
gage foreclosure condition in the policy would avoid the policy as to them. 

The judgment of the trial court will be reversed, and judgment here rendered 
for appellants for the sum of $1,503.25, there being no contest as to the extent of 
the loss and damages, together with interest at the legal rate, from and after May 
6, 1923, and all costs of suit. 

Reversed and rendered. 
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MARINE 
LEHIGH & WILKES-BARRE COAL CO. v. GLOBE & RUTGERS FIRE INS. 
CO. (No. 125.) 
(Circuit Court of Appeals, Second Circuit. March 16, 1925.) 
6 Federal Reporter (2d), 736. 

1. INSURANCE—NO “STRANDING,” WHERE NO STOPPAGE OF VES- 
SEL’S PROGRESS OCCURRED. : bs 2s 
Damage to ships in towage, from being dragged alongside of riprap or artificial 

sides of canal, were not caused by “stranding,” within tower’s liability insurance 

policy, where there was no stoppage of ship, implied by term “stranding.” 
(For other cases, see Insurance, Dec. Dig. § 412.) 


2. INSURANCE—DAMAGES TO SHIPS FROM STRIKING ROCK ABUT- 
MENTS FROM BANK OF CANAL WHILE BEING TOWED HELD NOT 
FROM “COLLISION.” 

Damages to ships from striking rock abutments or projections from bank of 
canal while being towed held not damages from “collision,” within tower’s liability 
insurance policy; “collision,” as used in maritime law, referring to contact of boat 
involved with another boat, or, while being navigated, with a floating object. 

(For other cases, see Insurance, Dec. Dig. § 411.) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Libel by the Lehigh & Wilkes-Barre Coal Company against the Globe & 
Rutgers Fire Insurance Company. Judgment for respondent, and libelant appeals. 
Affirmed. 

The libelant is a corporation organized under the laws of the State of Penn- 
sylvania, but maintaining an office for the transaction of business in the city of New 
York, and within the Southern district of New York. The respondent is a corpora- 
tion organized under the laws of the State of New York, and it maintains an office 
in the City of New York and within the Southern district of New York. 

The libel was filed to recover damages sustained by barges in tow of libelant’s 
tugs, and which it asserts were covered by certain policies of insurance issued by 
respondent, The suit is brought upon two policies of marine insurance issued to the 
libelant on tower’s liability. The first policy was dated on February 1, 1918, and 
was in the sum of $30,000, being $10,000 on each of the following described vessels: 
Tug Honeybrook, tug Plymouth, and tug Nottingham. The second policy was dated 
on December 17, 1918, and was in the sum of $150,000, being $50,000 on each of the 
tugs above named. 

The libel sets forth six causes of action. The second, third, fourth, and sixth 
causes of action were based on the first marine policy of insurance, and the fifth 
cause of action was based on the second policy.. The first cause of action was, with 
the court’s permission, withdrawn at the trial. 

The second cause of action was for an injury to the libelant’s barge No. 14 
while being towed through the Cape Cod Canal on August 8, 1918, by the tug 
Plymouth. The third cause of action was for an injury to libelant’s barge No. 6 
while being towed through the said canal on October 2, 1918, by the tug Honeybrook. 
The fourth cause of action was for an injury to libelant’s barge No. 5 while being 
towed through the said canal on October 5, 1918, by the tug Plymouth. The 
fifth cause of action was for an injury to libelant’s barge Wilkesbarre while being 
towed through Hell Gate, and rounding Hallett’s Point on February 9, 1919, by the 
tug Nottingham. The sixth cause of action was for an injury to the barge Sidney, 
belonging to the New York, Ontario & Western Railroad, while being towed through 
the canal on September 6, 1918, by the tug Honeybrook. 

The sixth cause of action was added to the libel by an order amending the 
libel, made by the court on September 24, 1923. In all but the sixth cause of action 
the barges, which were injured, belonged to the libelant, and they received their 
injuries while being towed by the libelant’s own tugs. In the sixth cause of action 
the libelant had paid, pursuant to a court decree, to the owner of the barges, the 
amount of the damage suffered by reason of the “collision and stranding” which is 
complained of herein. 

The case went to trial, and at its close the court dismissed the libel, on the 
ground that the libelant could not recover under the tower’s liability clause upon 
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which the libel was based, as the injuries suffered did not occur in a “collision,” 
within the meaning of the policies. 

Oudin, Kilbreth & Schackno, of New York City (James T. Kilbreth and Irving 
Miller, both of New York City, of counsel), for appellant. 

Macklin, Brown & Van Wyck, of New York City (Pierre M. Brown, of New 
York City, of counsel), for appellee. 

Before Rogers, Hough, and Manton, Circuit Judges. 

Rocers, Circuit Judge (after stating the facts as above). This suit is brought 
to recover upon two marine certificates of insurance issued by defendant to libelant. 
The respondent therein agreed to pay to the assured, the libelant, if it became liable to 
pay and did’pay, by way of damages, if the vessel insured or her tow came into 
“collision.” The aggregate amount of the damages demanded is $49,389.79. The 
court below dismissed the libel after hearing the testimony taken in open court and 
considering the depositions taken out of court. The respondent offered no testimony, 
although it cross-examined the witnesses of the libellant. 

All the causes of action, except the fifth, related to injuries which occurred in 
the Cape Code Canal. They are the second, third, fourth and sixth causes of action. 
In the second, third, fourth, and fifth causes of action the barges injured belonged 
to the libelant, and were being towed by a tug which also belonged to the libelant, 
but by express provision in the policy sued upon in the above causes of action this 
fact was immaterial, as the policy expressly stated that it was understood and 
agreed that some of the vessels were the property of the libelant and that all losses 
were to be settled “on the same basis as if there was separate ownership.” 

The policies insured the tugs named therein, and which are the tugs herein 
involved. The first of these policies provided that: 

“* * * Tt is further agreed that, if the vessel hereby insured or her two 
shall come into collision with any other vessel, craft, or structure, floating or other- 
wise, or shall strand such other vessel or craft, and the assured, as owner of the 
vessel, shall in consequence thereof become liable to pay and shall pay by way of 
damages to any other person or persons any sum or sums, not exceeding in respect 
to any one such casualty the value of the vessel hereby insured, we, the assurers, 
will pay the assured such proportion of such sum or sums so paid as our subscriptions 
hereto bear to the value of the vessel hereby insured.” 

It further. provided : ; 

“* * * That this policy shall also extend to and cover the said vessel’s [the 
tug’s] legal liability for any collision and/or stranding which may occur to any 
vessel or vessels or craft while in tow of said vessel, subject to all the terms and 
conditions of this clause.” 

“The first of the above provisions insures the libelant in case it is obliged to pay 
to any other person damages for injuries done by the tug or her tow to the owner 
of some other “vessel, craft, or structure,” and no such damages have been paid 
by the libelant or are involved in the allegations contained in the causes of action 
brought upon this policy. It will be observed, however, that under the first of 
these provisions “collision,” while not defined, is explained as “collision with any 
other vessel, craft, or structure, floating or otherwise.” 

The fifth cause of action originally was based on a marine policy of insurance, 
described as No. 1N-2927 effective from noon of December 31; 1918, until noon of 
December 31, 1919, It insured the same tugs as were insured in the first policy, 
each being insured in the sum of $50,000. It provided that “this insurance covers 
all marine casualties,” including damage by ice, but excluding fire. It also included 
damage to other vessels for which the assured might be legally liable. But an order 
of the court was made on January 24, 1922, which amended the libel by striking 
therefrom the allegation as to policy 1N-2927, and substituting in place thereof policy 
No. 1N-2957, effective for one year from January 30, 1919, which was issued by the 
respondent and insured the libelant’s three tugs named in the first policy heretofore 
mentioned and for the same amount, $10,000, on each of the tugs. 
also contained the following provision: 

“* * * And it is further agreed that this policy shall also extend to and cover 
the said vessel’s legal liability for any collision and/or stranding which may occur to 
any vessel or vessels or craft while in tow of said vessel, subject to all the terms 
and conditions of this clause.” 


The above clause is identical with that contained in the first policy. While 


This policy 
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the libel asserts five distinct causes of action, they are based on policies of insurance 
which are identical so far as the clause is concerned upon which the libelant bases 
his right of recovery. 

The evidence disclosed that the country through which the canal runs is 
sandy, and that the canal had artificial sides constructed with stones and rocks, 
known as riprap. In taking the tow through the canal, the tug, as was the usual prac- 
tice, was in charge of a pilot, under government regulations, who took the wheel and 
steered the tow. At the time these injuries occurred the United States was at war, 
and the canal was under government control, and government pilots took charge of 
vessels going through the canal. The Cape Cod Canal is a narrow body of water, 
and does not run in a straight line, but has bends and curves in it. When a tug 
and tow go around these bends, the barges necessarily swing more or less. The 
canal is so narrow that boats never pass each other; it being described as a “one- 
way street.” The boats had been taken over by the Shipping Board and were being 
operated by the United States government. The tows were made up under the 
direction of government officials. When the tows herein involved got pretty well 
through the canal, they were obliged to make a turn, and in doing so they swung 
over and caught on the side of the bank and dragged alongside of the riprap. The 
tow did not stop, but continued right on. In the fifth cause of action the evidence 
indicates that the tow hit the steep rocks along the shore. 

[1] All questions of stranding were properly disregarded by the court below. 
inasmuch as the term “stranding” implies a stoppage of the vessel’s progress and 
a resting for a longer or shorter period. London Assurance Co. v. Companhia De 
Moagens, 167 U. S. 149, 17 S. Ct. 785, 42 L. Ed. 113; Parsons on Marine Insurance, 
632. And there was no such stoppage shown in any of the causes of action under 
consideration. 

[2] The collision clause raises a more serious question. It covers any damage 
by “collision” to the vessels while in tow. The libelant’s right to recover under 
this clause depends upon whether it amounted to a “collision,” within the meaning 
of the policy, that the barges, while being towed, sheered over and struck the bank 
of the canal, or the rock abutments or projections thereof, and, in one of the causes 
of action, the shore or steep rocks along the shore. 

If the term “collision,” when used in maritime law and in a marine policy 
of insurance, has an established meaning, a departure from that meaning would 
work injustice, and should be avoided. The importance of uniformity in the mari- 
time law on this subject cannot be doubted. It is certainly important that on such a 
subject as this the courts of this country should be in agreement, and it is also 
desirable, if possible, that the courts of England and of the United States in like 
manner should be in accord. The Liscard (D. C.) 56 F. 44, 46. As was said in 
Thames & Mersey Ins. Co, v. Hamilton, Fraser Co., L. R. 12 A. C. 484 (1887), 
by Lord Herschell in the House of Lords: 

“T think it will be found, upon examination of the authorities, that the general 
words in a marine policy have received from the courts, for a long series of years,’ 
a construction to which your Lordships would do well to adhere. The instrument 
is one in daily use, and, if your Lordships were to put a new construction upon it, 
you would be likely to defeat, and not to give effect to, the intention of the parties. 
Nothing would be more dangerous, in my opinion, than to depart from a construction 
which the authorities have put upon words in common use in a mercantile instrument, 
even if the propriety of the decision might originally have been open to question.” 

And in the same case Lord Macnaghten said: 

“T see no reason for departing from this settled rule. In marine insurance it 
is above all things necessary to abide by settled rules and to avoid anything like 
novel refinements or a new departure.” 

This court recently, in The Turret Crown, 297 F. 766, 776, 777, in considering 
the maritime law respecting deviation, commented upon the desirability that the 
law of the United States and that of England should be in conformity upon matters 
of commercial law, in the absence of some rule of public policy which would forbid. 
And see a similar opinion this court expressed in The William J. Quillan, 180 F. 
681, 103 C. C. A. 647. 

I nordinary language a “collision” means a striking together of two bodies. The 
Century Dictionary defines the term as “the meeting and mutual striking or clash- 
ing of two or more moving bodies, or of a moving body with a stationary one.” 
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The striking of the barges against the riprap of the canal, or the “rock abutments 
or projections thereof,” no doubt was a collision within the terms of the above 
definition. But it is another matter whether or not it constitutes a collision within 
the meaning of a maritime policy of insurance. Words or terms whch have acquired 
a technical signification in the law are interpreted according to such meaning. It 
is true ordinarily that the language of a contract is to be construed according to 
the primary and natural meaning of the language which the parties have chosen 
to use. But it seems to be an exception to that rule, where the ordinary meaning of 
a word is not the same with its legal sense. In such cases the parties are presumed, 
as was said by Lord Watson, in the House of Lords, in The Niobe (1891) L. R. 
16 A. C. C. 401, to know the law and to have contracted on the faith of it. 

In Bouvier’s Law Dictionary the word “collision” is defined in maritime law 
as “the act of ships or vessels striking together, or of one vessel running against 
or afoul of another.” ar 

In Benedict’s Admiralty (4th Ed.) § 243, it is said: “The word ‘collision,’ in 
its ordinary admiralty significance, means the striking together of two vessels.” 
He adds that the word is used in a looser sense of the striking together of a vessel 
and some other object, and that “the admiralty will in some cases take jurisdiction 
of such accidents.” No attempt is made by the author to explain when he thinks 
that admiralty will take jurisdiction of such cases. 

In 11 C. J. 1011, it is said that, “in its strict nautical and legal acception, the 
term ‘collision’ means the impinging of vessels together while being navigated; 
two navigable things coming into contact; the act of ships or vessels striking 
together; the striking or running afoul of one ship by another.” 

In Arnould’s Marine Insurance (10th Ed.) vol. 2, § 793, the rule is stated as 
follows: 

“It will be noticed that, in order to bring the collision clause into operation, 
there must be a collision between the ship insured and some other ship and vessel, and 
that the only damages insures against are (in the ordinary forms of the clause) 
sums payable to the owners of the latter vessel in- consequence thereof. The ship- 
owner is therefore not protected against liability due to his vessel running into a 
dockwall, breakwater, pontoon, or anything that is not another ship. * * *” 

The same writer, in section 826, in discussing “Perils of the Sea,” after saying 
that loss by collision is, generally speaking, a loss by the perils of the sea, and 
stating that it is not uncommon at the present day to find the loss by collision ex- 
pressly insured against, adds the following: 

“Sometimes the insurance is against ‘collision’ merely, which term probably 
implies the coming into contact of two things, both of which are navigable, Some- 
times, however, the clause is wider, so as to include the risk of striking against, not 
merely floating or navigable objects, but also structures such as harbors, wharves, 
piers, and the like, or obstructions, such as ice or wreck.” 

Spencer on Marine Collisions, in section 10, defines collision, saying that in the 
strict nautical and legal acceptation of the term it means the “impinging of vessels 
together.” He adds that: “Common usage, however, has extended the application of 
the term, so as to include the impact of a vessel with other floating objects. The 
term in its strict legal sense does not include the contact of vessels with rocks, 
sunken obstructions, or other fixed structure; losses arising from such mishaps are 
more properly embraced within the meaning of the term stranding.” 

In Chandler v. Blogg (1898) L. R. 1 Q. B. ——, the court stated its agreement 
with the contention of counsel “that ‘collision,’ when used alone, without other words 
means two navigable things coming into contact.” And in Everard v. Kendall 
(1869-70) L. R. 5 C. C. P. 428, Montague Smith, J., declared that “in common 
understanding, and as understood in the Court of Admiralty, damage by collision 
is damage sustained by a ship from another ship coming in contact with it.” In 
Richardson v. Burrows, a case decided in 1880 and not reported, but cited in 
Lowndes on Marine Insurance, § 196, and in Spencer on Collisions, 14, Lord Coler- 
idge ruled that the word “collision” meant collision: with another ship, and did not 
mean either a rock, or a sand bank, or floating wreck. 

In 1896 the Supreme Court, in London Assurance Co. v. Companhia De Moagens, 
supra, had before it the meaning of the word “collision” as used in a policy of 
marine insurance. In that case a vessel at her dock in New York had cast off her 
lines and was about to proceed on her voyage, but was delayed in actually proceed- 
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ing by some derangement to her machinery. While so delayed she was run into 
by a lighter being towed out of the dock, and injured. The question was whether 
this was a “collision” within the meaning of the marine certificate of insurance. 
The court said: 

“x * * We think that the vessel was ‘in collision,’ within the meaning of the 
language used in the certificate, which represented and took the place of the policy. 
It was not necessary that the vessel should itself be in motion at the time of 
collision. If, while anchored in the harbor, a vessel is run into by another vessel, 
it would certainly be said that the two vessels had been in collision, although one 
was at anchor and the other was in motion. We see no distinction, so far as this 
question is concerned, between a vessel at anchor and one at the wharf fully loaded 
and in entire readiness to proceed upon her voyage, with steam up and simply await- 
ing the regulation of some insignificant matter about the machinery before moving 
out. If, while so stationary (at anchor or at wharf), the vessel is run into by 
another, we should certainly, in the ordinary use of language, say that she had been 
in collision.” 

The court then want on to say: 

“Tt is impossible, as we think, to give a certain and definite meaning to the 
words ‘in collision,’ or to so limit their meaning as to planly describe in advance 
that which shall and that which shall not amount to a collision, within the meaning 
of this policy.” 

In Burnham v. China Mut. Ins. Co., 189 Mass. 100, 75 N. E. 74, 109 Am. St. 
Rep. 627, the court said: 

“Some of the policies in these cases cover ‘the risk of collision sustained,’ and 
others are against ‘loss sustained by collision with another vessel.’ We are of 
opinion that the two forms mean the same thing, namely, collision with another 
vessel.” , 

In the cases before the Massachusetts court the plaintiff’s vessel had struck a 
wreck, sunk several hours before, and which was never raised, and the court in 
a unanimous opinion held that the vessel had not come into collision with another 
vessel, within the meaning of the policies. In its opinion the court quoted the 
rulng of Lord Coleridge in Richardson v. Burrows, supra, saying that, while it 
was a nisi prius decision, “it is of some weight.” 

In Cline v. Western Assur. Co., 101 Va. 496, 44 S. E, 700, the action was upon 
a marine policy insuring a ship against loss caused, among other things, by “col- 
lision.” It was charged that the ship had collided with some sunken or floating 
obstruction in a river. It was held that striking a “sunken or floating obstruction” 
was not a “collision,” within the meaning of the policy. The authorities were quite 
fully reviewed. 

Some of the courts of the State of New York have given to the term “collision” 
a somewhat broader significance than the courts of England or of the United States. 
In a recent case, Steam Tug John O. Carroll v. 4tna Ins. Co., 203 App. Div. 430, 196 
N. Y. S. 698, the court had before it the question whether accidental contact between 
a vessel and a floating, but non-navigable, object constituted a “collision,” within the 
meaning of that word as used in a policy of marine insurance. The court decided 
that it did, and said thet there was no hardship in giving to the word “its ordinary 
and generally accepted meaning.” The court in its opinion did not review the 
English decisions, nor refer to any except two New York cases and the decision in 
the Southern district of New York, in which Judge Hough (thén a District Judge) 
said: “Neither is it denied that the word ‘collision,’ as used in marine insurance, 
can no longer be limited to that fortuitously injurious contact of navigating vessels 
—. ym obvious and natural signification.” Western Transit Co. v. Brown, 

The suit in that case was brought on a running down clause in a marine policy, 
which was intended to protect the owner against loss because of his liability for dam- 
age caused by his own ship to another ship. That is quite a different matter from the 
insurance of a ship from collision. In the latter case the owner is insured against 
loss arising from damage to his own ship caused by a collision. The collision in 
the case arose between a tug and a schooner in tow while navigating, which was met 
by a steamer which suddenly sheered to port, causing the Martha to sink. Under 
the circumstances of the case the lower court held there was no right of recovery 
under the policy. On appeal to this court we affirmed the decision below, which 
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denied any right of recovery, as the vessel assured had not herself come in contact 
with the vessel which sank. 161 F. 869, 88 C. C. A. 617. We fail to see that that 
decision, either in the court below or in this court, departed from the established 
decisions: of the maritime law. And we do not find in the Carroll Case that that 
decision particularly helps the contention of the appellant herein, inasmuch as the 
“collision” there was between a vessel and a floating, although a non-navigable 
object. In the instant case the so-called collision was not with a floating object. 

In 1897, in Newtown Creek Towing Co. v. Aétna Ins. Co., 23 App. Div. 152, 
48 N. Y. S. 927, the New York Appelate Division of the Second Department held that 
the word “collision” in a policy of insurance covered an injury to a boat, which, 
while it was being towed, came in contact with a floating cake of ice. Judge Cullen 
(afterwards Chief Judge of the Court of Appeals) and Judge Williard Bartlett 
dissented. The court, in the majority opinion, said: 

“The contract is, on its face, designated as insurance of ‘tower’s liability.’ 
In its common acceptation the word ‘collision’ imports the act of colliding; a 
striking together; violent contact. It is, however, in the admiralty sense that it 
is to be considered here, and it has been seen that in such sense, for the purposes 
of relief by libelants, it is not confined to vessels, coming in contact with vessels, 
but includes that of vessels coming in collision with any moving or stationary 
objects, such, for instance, as collision with a pile, driven piles, sunken hull of 
a vessel, drawbridge, a dredge at anchor, floating derrick, and other objects on 
or beneath the surface of the water. When we get away from the strict nautical 
and legal definition of the term ‘collision,’ where is the limit of the application 
of it within the cases which, as collisions in the broader sense, are the subject of 
admiralty jurisdiction, and in which claims are suported by adjudicated liability in 
that jurisdicton ?” 

The New York Court of Appeals (163 N. Y. 114, 57 N. E. 302) reversed the 
case in an opinion written by Chief Judge Parker. The reversal was based upon 
the fact that the policy of insurance was against “any accident” caused by col- 
lision, and the Court of Appeals did not think that injury could properly be re- 
garded as “accidental” within the meaning of the policy. It thought that the 
right to recover was restricted to a collision by mere chance or accident, and did 
not extend to a case where there had been a deliberate attempt to force the 
boat through a floe or field of ice. The authorities are not reviewed, but the 
court, in its opinion said: 

“Collision, in its strict nautical and legal acceptation, originally meant the im- 
pinging upon one another of vessels while being navigated, but in course of time 
and by common usage the application of the term has been so far extended, in 
this country, at least, as to include the impact of a vessel with other floating objects. 
* * * However, whether the term be treated by the courts as so fixed in character 
as to be restricted in its meaning to the coming together of two vessels, as is the 
rule in France, or so flexible as to include a variety of floating objects other than 
vessels, the idea of accident, so far as the insured is concerned, underlies it.” 

But, when these New York cases are carefully considered, it will be seen that 
no one of them affords support for what is contended for in the case which is 
now before the court. We think that no error was committed by the court below 
in dismissing the libel. The risk covered by the policies was that of “collision,” and 
we are satisfied that, under the circumstances disclosed respecting the injuries which 
happened to the barges, no collision occurred within the meaning of the maritime 
law. In none of the causes of action involved did the boat insured come in 
contact with another boat, or, while being navigated, with a floating object. 

Decree affirmed. 


FIREMAN’S FUND INS. CO. v. CITY OF MONTEREY, and three other cases. 
(District Court, N. D. California. S. D. June 9, 1925.) 
Nos. 18569-18572. 
6 Federal Reporter (2d) 893. 
1. ADMIRALTY—TEST OF JURISDICTION IN TORT IS LOCALITY. 
The test of jurisdiction in admiralty in matters of tort is the locality. 
(For other cases, see Admiralty, Dec. Dig. § 18.) 
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fi eee OF SUIT FOR DAMAGE TO PROPERTY 
STATE 


Where a wrongful acts which cause injury to property take place on navigable 
water, but the injury occurs on land, a court of admiralty is without jurisdiction ; 
and, conversely, where the acts are ‘committed on the land, but the actual injury 
takes place on the water, admiralty has jurisdiction. 

(For other cases, see Admiralty, Dec. Dig., § 22. 


3. ADMIRALTY—ADMIRALTY HAS JURISDICTION OF SUIT FOR LOSS 
OF GOODS. PRECIPITATED BY COLLAPSE OF A WHARF INTO 
NAVIGABLE WATER. 


Where a wharf owned and operated by respondent collapsed through its neg- 
ligence, and goods of libelants, unloaded from a vessel on the wharf, fell into the 
navigable waters of a bay and were thereby lost or damaged, a suit for the injury 
is cognizable in admiralty. 

- (For other cases, see Admiralty, Dec. Dig. § 22.) 


In Admiralty. Suits by Firemen’s Fund Insurance Company, by the Corpora- 
tion of the Royal Exchange Assurance, by the Royal Insurance Company, Limited, 
and by the Automobile Insurance Company against the City of Monterey. On 
exceptions to the jurisdiction. Overruled. 

Farnham P. Griffiths, Jay T. Cooper, and McCutchen, Olney, Mannon & 
Greene, all of San Francisco, Cal., for libelants. 

Bell & Simmons, of San Francisco, Cal., and Argyll Campbell, of Monterey, 
Cal., for respondents. 


KerriGANn, District Judge. These are four libels, brought by certain insurance 
corporations against the city of Monterey, a municipal corporation. Libelants are 
assignees of the shippers of a large number of cases of canned sardines, which were 
lost or damaged when a wharf, owned and operated for commercial purposes by 
respondent, collapsed and precipitated said cases into the navigable waters of Mon- 
terey Bay. 

The libels allege that the wharf was caused to collapse by respondent's fault 
and negligence: (1) In allowing the steamer San Antonio to moor alongside it; 
(2) in failing to breast off said steamer, which by its surging caused the accident; 
(3) in failing to renew the piles which supported said wharf, after many of them 
had become rotten and worm-eaten; (4) in storing thereon excessive quantities of 
heavy merchandise and (5) in failing to have a sufficient number of fender pilings 
to protect against the surging of vessels while moored to the wharf. 

[1] The cases are before us on exceptions to the jurisdiction of this court. 
Respondent alleges that the several causes of action appear’ from the face of the 
libels to have arisen on land, and hence do not lie within the maritime jurisdiction. 
The general rule is that “the test of jurisdiction in matters of tort is the locality.” 
Hughes, Admiralty (2d Ed.)§ 96. Here it is admitted that all the acts and omis- 
sions of respondent took place on land, since the wharf in relation to which they 
occurred is considered in law as land. Hughes (2d Ed.) § 198, and cakes cited; 
The Plymouth, 70 U. S. (3 Wall.) 20, 18 L. Ed. 125. But, as no actual damage 
to the goods was inflicted until they were thrown or fell into the water, it is asserted 
that the locality of the injury is the Bay of Monterey, which admittedly is within 
the jurisdiction of a court of admiralty. 


Respondent has cited many cases sustaining the proposition that, where a force 
or act, whether of omission or commission, originates on navigable waters and 
operates upon an object on land, causing it to move to a place in navigable waters, 
to its ultimate injury, admiralty has no jurisdiction, for the reason that the wrong 
was committed when the force or act came in contact with or operated upon the 
object. Johnson v. Chicago & P. Elevator Co., 119 U. S. 388, 7 S. Ct. 254, 30 L. Ed. 
447; The Haxby (D. C.) 95 F. 170; Martin v. West, 222 U. S. 191, 32 S. Ct. 42, 
56 L. Ed. 159, 36 L. R. A. (N. S.) 592; Scott v. Department of Labor and Indus- 
tries (The Carolyn) 130 Wash. 598, 228 P. 1013, 1015, 1925 A. M. C. 176; The 
Albion (D. C.) 123 F. 189; Lindstrom vy. International Nav. Co. (C. C.) 117 F. 
170. Conversely, cases are cited to the effect that, where a force or act originates 
on land and operates on an object on navigable waters, causing it to move to a 
place on land to its ultimate injury, admiralty has jurisdiction. The Samnanger 
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(D. C.) 298 F. 620, 1924 A. M. C. 517; The Strabo (D. C.) 90 F. 110; affirmed, 
98 F. 998, 39 C. C. A. 375. 

Here the acts and omissions charged both originated on land and_ operated 
there upon the property which was damaged. Respondent therefore argues that a 
clear lack of jurisdiction has been made out. It is, however, noticeable that, with 
a single exception (The Carolyn, supra), all of these cases are in one important 
respect distinguishable from the case at bar; i. e., that in the latter no injury occurred 
until the goods reached the water, in which they finally came to rest. In Johnson 
v. Chicago & P. Elevator Co., supra, the Supreme Court dealt with a situation 
closely analogous to this. There the jib-boom of a schooner, in the Chicago river, 
was negligently driven through the wall of a warehouse on adjacent land, whereby 
a large quantity of shelled corn, stored in the warehouse, ran out into the river 
and was lost. It was held that, “the substance and consummation of the wrong 
having taken place on land, and not on navigable water, and the cause of action 
not having been complete on such water,” the remedy “belonged wholly to a court of 
common law.” This decision, however, appears to have been largely influenced by 
the fact that the building also was damaged, and the loss of the corn and the injury 
to the building were considered as constituting one wrong. 

In The Haxby (D. C.) 95 F. 170, on which strong reliance was placed, the 
libel alleged that a vessel “crushed into the pier with terrific force, so as to carry 
away a large portion of the pier, and to hurl into the water” libelant’s personal prop- 
erty. It was held that the injury was done upon land; the court saying: “I think 
it must be held that the injury was done upon the pier. It was there that the 
wrongful violence was inflicted, and what happened afterwards, namely, the sink- 
ing of the blocks and tools, was an unavoidable consequence due to gravity, and 
should be considered as an inseparable incident of the blow.” The case at bar 
would not seem to be governed by the same rule, for here no violence was inflicted 
on land and no damage occurred there. The acts and omissions complained of 
could not have been made the subject of an action at common law for anything 
which occurred before the sardines in question came in contact with the water. 

In Lindstrom v. International Nav. Co. (C. C.) 117 F. 170, by the defendant's 
negligence plaintiff’s intestate was carried overboard by a wave, which violently 
swept the steerage passengers of a steamer backward and forward on its deck, and 
she was drowned in the sea. The court held that the tortious act which resulted in 
her death was committed on board ship, and hence within the territory of its home 
state. Its reasoning was as follows: “There is no intention to state that a tortious 
act without injury gives a cause of action; but a tortious act, taking effect and 
producing injury, creates the cause of action, although the final injury be completed 
elsewhere. Thus, if A., in charge of a ship, strike B., so that he fall overboard 
and receive injury from the ocean, the tortious act takes effect and does injury on 
the ship, and brings B. into a condition where he receives further injury. The blow 
on the ship is the proximate cause, and B. would recover for the damages received 
on the ship, plus the damages received on the water.” (Italics ours.) 

In The Samnanger (D. C.) 298 F. 620, 1924 A. M. C. 517, the holding was 
simply that the place where a bodily injury is inflicted determines jurisdiction of 
the tort, and not the place where death results. 

In The Strabo, supra, the exact question presented in this case was suggested, 
but the court declined to pass on it. There a workman on a vessel fell from a ladder, 
which, by reason of the master’s negligence, had‘ not been properly secured to the 
ship’s rail. Although it was admitted that the principal injury had been suffered 
through impact with the dock alongside, the court said: “It may be inferred that 
the libelant received some personal injury before striking the dock, although, upon 
striking, his injury was enhanced.’ Such an inference can scarcely be made in 
this case; nor can the suggestion of the Circuit Court of Appeals there, that the 
very act of falling through the air may, through nervous shock or otherwise, cause 
actionable damage, have any application to cases of injury, as is the case here, to 
inanimate objects. 

It has long been settled law that, if a person on the high seas is killed by a shot 
fired by a person on the shore, the offense is committed on the high seas. Rex v. 
Coombes, 1 Leach, 388. In United States v. Davis, Fed. Cas. No. 14932, 2 Sumn. 
482, Judge Story ruled that where the killer stood on board an American ship and 
the person killed on board a foreign vessel, an American court was without jurisdic- 
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tin. In The Epsilon, Fed. Cas. No. 4506, 6 Ben. 378, a claim for the death of a 
person on shore, caused by the explosion of the boiler of a steamer afloat on navig- 
able waters, was held not to be maritime in character. In The Plymuth, 70 U. S. 
(3 Wall.) 20, 35, 18 L. Ed. 125, the Supreme Court held that, where a vessel lying 
at a wharf took fire, and the fire, spreading to certain storehouses on the wharf, 
consumed them, an admiralty court was without jurisdiction to award damages to 
the owners of the storehouses, 

[2] While these latter cases may not be strictly in point, still in each of them 
the act or omission was complete within thé jurisdiction of the court; but, since 
it caused no damage within that jurisdiction, the court declined to afford relief. 
The determining question was: Where did the actual injury, whether partial or 
complete, take place? Respondent’s cases establish that, if substantial damage 
is suffered within the admiralty jurisdiction, the recovery for it may be enhanced 
by one for injuries occurring outside the jurisdiction and proximately resulting 
from those which accrue within it. 

As stated in Ex parte Phenix Ins. Co., 118 U. S. 610, 618, 7 S. Ct; 25, 28 
(30 L. Ed. 274): “The substantial cause of action, arising out of the wrong, must be 
complete within the locality on which the jurisdiction depended.” This merely 
paraphrases the holding of Mr. Justice Nelson in The Plymouth, supra. Both 
decisions are referred to as authoritative in Johnson v. Chicago & P. Elevator 
Co., supra, and similar language is used there. As lately as 1915, the Circuit 
Court of Appeals of the Ninth Circuit, in Swayne & Hoyt, Inc., v. Barsch, 226 
F. 581, 588, 141, C. C. A. 337, after collecting the cases upon the subject, quoted 
the holding of The Plymouth as unimpaired by subsequent decisions. The con- 
clusion seems unescapable that, unless respondent can establish that a right of action 
existed for damage to these sardines. prior to their immersion in navigable water, 
the exceptions to the libels must be overruled. 

In The Strabo, supra, it was conceded by the District Court that, “if the 
libel showed that only injury entitling to nominal damages were received, * * * 
this court would not entertain jurisdiction.” On page 113 it says it may be ad- 
mitted that until the act or omission in question “takes effect injuriously upon the 
person or property of some one, there is a mere naked breach of duty, and the 
case is damnum absque injuria.” Thus all but one of the cases cited by respondent 
are distinguishhable on their facts, and to the extent that their principles are in- 
consistent with these views we are unable to follow them. There is, moreover, 
one well-considered authority directly in point, in which, under circumstances similar 
to those in the case at bar, the maritime jurisdiction was affirmed. The City of 
Lincoln (D. C.) 25 F. 835, 837. 

There the steamship City of Lincoln was discharging booms upon a wharf. 
The wharf broke down, causing the booms to be thrown into the water and lost. 
A libel. was filed, and the same exceptions were made as have been interposed 
in this case. In over-ruling them, Judge Brown said: “* * * the injury to the 
libelants’ steel booms was effected wholly in the water, into which they were 
thrown through the breaking down of the wharf. The whole ‘substance and con- 
summation of the injury’ were, therefore, in the water. It was the water that 
did the damage. That was the place of the damage, and consequently the place 
of the tort, for the purposes of jurisdiction. * * * If the booms, in this case, 
had not been thrown into’the water, the injury in question would not have arisen.” 

In the first volume of his work on Admiralty (5th Ed. 199) Mr. Benedict 
cities this case as authority for the proposition that “the loss of cargo by the giv- 
ing way of a wharf and the casting of the cargo into the water is cognizable in 
admiralty.” This appears to us to be a proper statement of the law, and as such is 
applicable to the present case. 

[3] Here the wrongful acts and omissions took place on land, and the property 
injured, at the time of their occurrence, was also on land; but unless injury 
was inflicted upon it there, as was held by Judge Brown no cause of action 
arose there. When the wharf collapsed, with the result that the goods stored 
on it fell into navigable waters, the injury then occurred, but only afer contact 
with and immersion in such waters. 

Jurisdiction of a court of admiralty therefore exists, and the exceptions to these 
libels must be overruled. It is so ordered. 
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ACCIDENT 


BUSINESS MEN’S ASSUR. CO. OF AMERICA v. CAMPBELL. 
(Circuit Court of Appeals, Eighth Curcuit. May 16, 1925.) 
No. 6692 ‘ 
6 Federal Reporter (2d) 540 
1. INSURANCE—WHETHER STATEMENT BY INSURED OF HIS 

ACTUAL OCCUPATION WAS FALSE HELD QUESTION FOR JURY; 

“SUPERVISING.” \ 

An application for an accident policy providéd that the insurance should be 
based on the statements of facts therein contained, and in answer to questions 
applicant stated his occupation as “Prop. Hwd. Implements,” and his “actual 
duties” as “Prop. Hwd. Implements, office work and supervising only.” In an 
action on the policy after his death, the answer alleged that the Iat- 
ter answer was false and fraudulent, and rendered the policy void; that the 
actual duties of insured were those of outside work in making sales, assembling, 
testing, and starting all kinds of machinery at his place of business and on the 
farms of customers, and involved manual labor. Held, that “supervising” a business 
like that of insured did not necessarily exclude the doing of any manual labor, and 
that whether insured was at the time engaged in actual duties not fairly included in 
supervising his business was a question of fact, to be established by evidence and 
determined by the jury. 

(For other cases, see Insurance, Dec. Dig., § 668[6].) 

2. INSURANCE—DEFENSE TO ACTION ON POLICY HELD NOT SUP- 

PORTED BY ALLEGATIONS. 

A defense attempted to be pleaded in the answer in an action on a policy held 
not supported by the allegations of fact. 

(For other cases, see Insurance, Dec. Dig., § 640[1].) 

In Error to the District Court of the United States for the District of 
Nebraska; Joseph W. Woodrough, Judge. 

Action at law by Viola Campbell against the Business Men’s Assurance Com- 
pany of America. Judgment for plaintiff, and defendant brings error. Reversed 
‘and remanded. 

Solon T, Gilmore, of Kansas City, Mo. (Denton Dunn, of Kansas City, Mo., 
on the brief), for plaintiff in error. 

W. A. Prince, of Grand Island, Neb. (Harold A. Prince, of Grand Island, 
Neb., and Fred A. Nye, M. H. Worlock and Barlow Nye, all of Kearney, Neb., 
on the brief), for defendant in error. 

Before Stone and Lewis, Circuit Judges, and Scott, District Judge. 

Scott, Disrict Judge. An action at law by Viola A. Campbell, as beneficiary 
of Robert A. Campbell, against Business Men’s Assurance Company of America, 
plaintiff in error here, to recover the sum of $5,000 upon a policy of accident 
insurance. It appears from the allegations of the plaintiff's petition that such 
policy issued to plaintiff's assured on May 9, 1921, and that said assured on 
October 24, 1922, while the policy was in full force, was killed in a collision of 
an automobile with a railway train at a highway crossing. 

Plaintiff in error, defendant below, answered, setting up two defenses: 

First, that on the 4th day of May, 1921, Robert A. Campbell made application 
in writing for insurance to the defendant, and in said application agreed that said 
insurance should be based upon the statements of facts therein contained, and said 
statement stated and represented that he was proprietor of a hardware and im- 
plement business located at Shelton, Neb., and that his actual duties were as 
indicated by two questions and answers, viz.: 

“(3) What is your occupation? Prop. Hwd. Implements. 

“(4) What are your actual duties? Prop. Hwd. Implements, office work and 
supervising only.” : : c . 

That relying on said facts the policy was issued for $5,000. That in truth 
said representations as to duties were false, and known to be false by said intestate. 
That in truth and in fact intestate’s duties were that of outside work connected 
with his implement business, and consisted of making sales, assembling, testing, 
and starting of all kinds of farm machinery at his place of business and on the 
farms of customers, making delivery of heavy farm machinery, all of which 
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necessitated manual labor on his part, as well as that of making collections in 
the country, which duties were much more hazardous than that of “office work 
and supervision only,” and by reason of said false and fraudulent statements and 
representations said policy is void. That if defendant had known at the time said 
policy was issued that said representations and statements were false it would not 
have issued the same. 

Second, that said policy contained the following provision, to wit: 

“ ‘Article X, Sec. 1. This policy includes the indorsements and attached papers, if 
any, and contains the entire contract of insurance, except as it may be modified by 
the company’s classification of risks and premium rates in the event that the 
insured is injured or contracts sickness after having changed his occupation to one 
classified by the compay as more hazardous than stated in the policy, or while 
he is doing any act or thing pertaining to any occupation so classified, except 
ordinary duties about his residence or while engaged in recreation, in which event 
the company will pay only such portion of the indemnities provided in the policy 
as the premium paid would have purchased at the rate, but within the limit so 
fixed by the company or such more hazardous occupation. 

“*That the risks of persons engaged in machinery merchandising are classified 
by defendant classification manual—referred to in said policy—are as follows, 
viz. : 

“‘Machinery: (Agent, dealer, expert, salesman, supervising, setting up or testing 
of machinery no manual labor, Class C. $3,000.) 

“*( Agent, dealer, salesman) office and traveling duties only, no manual labor, 
Sales A, $5,000.’ 

“That said Campbell at the time his death occurred was engaged in an occupation 
coming within limitations of that of class C according to defendant's classification 
manual, and the amount of liability this defendant incurred under the terms and 
conditions of said policy is the sum of $3,000, and the utmost the defendant is liable 
in any event, if liable for any amount on said policy. 

“This defendant says that at the time of the accidental death of the said 
Robert A. Campbell he was engaged in an occupation coming within that defined 
in class C of the Classification Manual of this company and the plaintiff is not 
entitled in any event according to the provisions contained in said policy, to 
recover any other or further sum than the sum of $3,000; and defendant alleges 
that on the 13th day of December, 1922, it offered to pay the said plaintiff the 
sum of $3,000 and transmitted its check to the plaintiff’s attorney for said amount, 
duly signed, payable to the order of the plaintiff, for the purpose of carrying said 
offer into effect; and which said check and offer were duly declined and said check 
returned to this defendant, on account of the amount called for therein, and not 
otherwise; and this defendant brings said check into court and deposits the same 
with the clerk of this court tendering said amount in full and complete settlement of 
its liability, if liable in any amount on its policy involved herein, and not other- 

° ” 

The plantiff replied to defendant’s answer by appropriate denials, putting in 
issue all of the defendant's allegations of fraud, deception, and concealment, and 
affirmatively alleged that plaintiff’s assured truthfully explained the nature of his 
occupation and duties, and that defendant’s agent, being fully advised, exercised 
his own judgment as to how such occupation and duties should be described in 
the application, which such agent wrote. Other matters are set forth in the reply, 
but we do not deem them responsive to the defendant’s first defense, and for reasons 
later to appear in this opinion are not material to be considered in connection with 
the defendant’s second contention. 

[1] Upon the trial of the case plaintiff, defendant in error here, offered in 
evidence the policy, proofs of death, and certain other stipulations not material 
for consideration here, and rested. Thereupon the trial court, upon examination 
of the pleadings, refused to permit the defendant to introduce any evidence, and 
directed a verdict for the plaintiff for the full amount of the policy with interest 
and an attorney’s fee. The trial court was of the opinion that, upon the petition 
and answer, the plaintiff was entitled to recover; that, properly construed, questions 
and answers 3 and 4, quoted in defendant’s answer, were entirely consistent with 
the allegations in defendant’s answer as to intestate’s true and actual occupation. 

We are constrained to the conclusion that in so ruling the trial court committed 
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error; that the defendant’s first defense presents an issue peculiarly involving a jury 
question. The trial court in ruling made pronouncement of facts apparently by 
way of judicial notice, which we think are proper subjects of evidence and of 
determination by the jury. We think the question of fraud and the reliance 
thereon are matters for jury determination, and as to whether there has been a 
breach of warranty, as urged by counsel for plaintiff in error, we think that 
under proper instructions there was a question for the jury; that is, we think 
that interpretation of the questions and answers stressed by plaintiff in error 
may be properly enlightened by oral testimony. 

In the application for insurance, which was upon a printed blank prepared 
by the insurance company, are two questions which, together with the answers made 
by the assured, are the basis of plaintiff in error’s contention in its defense of 
fraud and breach of warranty. We quote these questions and answers: 

“(3) What is your occupation? Prop. Hwd. Implements. 

“(4) What are your actual duties? Prop. Hwd,. Implements, office work and 
supervising only.” 

It is plaintiff in error’s contention that these answers constitute a representation 
and warranty that plaintiff’s assured was the proprietor of a hardware and im- 
plement business, and that his actual duties were confined to office work and super- 
vising the business only; that proper interpretation of these answers, and particularly 
the last, “Hwd. Implements, office work and supervising only,” excludes the duties 
and acts specified in the first division of defendant’s answer—that is to say, “out- 
side work connected with his implement business * * * making sales, assembling, 
testing, and starting of all kinds of farm machinery at his place of business and 
on the farms of customers, making delivery of heavy farm machinery, all of 
which necessitated manual labor on his part, as well as that of making collections 
in the country, which duties were much more hazardous than that of ‘office work and 
supervision only,’” Now, we are inclined to the opinion in this connection that 
plaintiff in error’s contention must be sustained to the extent of holding that un- 
der the language of the first division of the answer quoted, the defendant below 
might well have proved facts showing or tending to show that the actual duties 
of plaintiff’s assured at the time and prior to the making of the application were 
other and beyond those reasonably implied from the language of the answers 
in question. On the other hand, as we shall proceed to show, we cannot follow 
plaintiff in error’s counsel to their ultimate goal, as contended in the briefs and 
in oral argument at the hearing. 

Counsel for plaintiff in error seem to contend that the language, “office 
work and supervision only,” excludes all outside work and manual exertion, and 
is confined to office work and, so far as supervision is concerned, to mere observation 
and verbal directions. However, counsel in the brief does make this concession: 
“Of course,- ‘supervising’ might apply to the general conduct of the business; but 
we cannot agree’ with the trial court that a hardware and implement proprietor 
in Buffalo county, Neb., or anywhere else, must necessarily be a manual work- 
ing proprietor, whose actual duties were the outside work and heavy manual 
labor of the business. It is a well-known fact that many proprietors do only office 
work and supervise, i. e., ‘oversee, have charge of, with authority to direct or 
regulate, as the Century Dictionary gives it, and this irrespective of location.” 

The trouble with plaintiff in error’s counsel’s contention is that they are 
disposed to draw the line too strictly, and construe the language of the answers 
in question too narrowly. To follow counsel, and adopt their line of reasoning and 
conclusions, would in practically all cases undoubtedly require the direction of 
a verdict for the defendant. 

Now, counsel for defendant in error seem to have taken the other extreme, 
and adopted a theory of construction which would limit the assured’s actual duties 
only by the entire field occupied by a hardware implement business. Counsel in 
the briefs say: “It is our contention, and the authorities fully support our position, 
that the language in the policy itself, and in the application when taken together, 
describe Mr. Campbell’s occupation as being that of a ‘hardware and implement 
merchant,’ engaged in that general business, together with office work, and supervising, 
and that he performed the duties and did the work ordinarily incident thereto. 
We contend that no other proper construction can be placed upon the language. 
It is not claimed in the answer that Mr, Campbell did any other work than that 
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‘connected with his business.’ It is clearly contemplated by the language used 
that he was a hardware and implement merchant, and was doing the work ordinarily 
incident thereto.” 

The trial court in pronouncing judgment seems to have substantially adopted 
defendant in error’s construction. We quote from the memoranda of the trial 
judge included in the record: 

“As to whether the answer is true or false, taking the allegations of the 
answer, as disclosed on a proper interpretation of the question and answer, the 
substance of it is that the question was put to the applicant for answer, after 
having been asked the question, ‘What is your occupation? and he replied—let 
me get the—(reading) ‘Proprietor Hardware Implements,’ and then the question 
was put to him, ‘What are your actual duties,’ to which he replied, ‘Proprietor 
Hardware Implements, office work and supervising only.’ And the real difference 
turns upon the proper significance of the word ‘only’ in that answer. If you 
take it to mean that he was, and as represented by him, that all he did was office 
work and supervising, there might be some question as to whether an issue could 
be raised, although even that, to my mind, would be remote, and in view of the 
allegations of the answer it is a very doubtful ground of defense. 

“But that is not the proper interpretation of the answer that was given to 
interrogatory No. 4. The proper interpretation undoubtedly is that set forth in the 
little memorandum that has been handed up to me by Mr. Prince, in which 
he expresses his position even more cautiously and conservatively that I would 
have been inclined to express it myself, but beyond that, it seems to me, from 
the construction, the way he puts it is sound. He says, after taking up these 
questions and answers, the occupation of Mr. Campbell is thus described in the 
policy itself as being ‘Proprietor Hardware Implements.’ In answer to question 4 
in the application, it is more fully described as ‘Proprietor Hardware Implements, 
office work and supervising only. The word ‘only’ clearly applies to the description 
that goes before it and the meaning of the entire phrase is that he was engaged 
in no other business than that pertaining to a hardware and implement business 
as the proprietor thereof and in the performance of the work and following of 
the same. The word ‘supervising’ clearly applies to the general conduct of the 
business and not supervising the office work only. 

“Tt should be remembered that this description was written by the agent, 
althought there is no proof of that, but the language chosen clearly indicates the 
purpose—is indicative of the purpose and clearly descriptive of the business. The 
attempt to place upon this language a construction that is sought to be placed 
upon it, and must in order to make the allegations of the answer at all relevant, 
seem to be entirely too narrow. The language of the application and the policy, 
when it is all taken together, describes Mr. Campbell’s occupation as that of being 
a hardware and implement merchant, engaged in that business, together with office 
work and supervising, and that he performed the duties and did the work ordinarily 
incident thereto.” 

We are constrained to the conclusion that there is a miiddle ground, which more 
nearly accords with reason than that taken by either plaintiff or defendant in 
error, and which gives weight and meaning to all of the language used. Question 
3 and its answer merely calls for and gives the general occupation of the applicant. 
Question 4 and its answer-deal with specific duties of the applicant. The purpose 
of both of these questions and answers, however, is to disclose the real occupation 
of the applicant, in order that he may be properly classified. It does not follow, 
however, that every erroneous classification will warrant either the voiding of the 
policy or a reduction of the amount of the policy to conform to some other classifica- 
tion. This question will be more fully considered in dealing with the second 
defense set up in plaintiff in error’s answer. In construing the answer to the 
fourth question in the application, we are led to the conclusion that the words, 
“office work and supervising only,” modify the previous words of the same answer, 
“Prop. Hwd.”; that the applicant in fact represented :that, while he was the 
preprietor of a hardware and implement business, and that his duties pertained 
to those of such proprietor, his particular duties were limited to office work and 
general supervision. The word “supervising” is, however, in its nature elastic, 
depending in a measure upon the character of the business in question. 

Counsel for plaintiff in error in their brief state a definition of this term as 
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quoted from the Century Dictionary; i. e., “oversee, have charge of, with authority 
to direct or regulate.” How may one oversee, have charge of, direct and regulate, 
a general farm implement business, without some degree of activity? Surely direction 
and regulation of such work may be in a measure demonstrative, and is not 
entirely confined to viewing and giving verbal directions. True, the term fairly 
excludes general or constant manual labor, but that one so occupied should at 
all times refrain from any active or demonstrative regulation, seems unreasonable. 
It is a matter of common knowledge that the business of merchandising farm im- 
plements takes one out of the office into the warehouse, to demonstration grounds, 
to farms and other. places. We think that to supervise such a business means 
to supervise all of its activities, and may include “demonstrative direction,” and 
“regulation” in selling, assembling, and teaching the use of farm implements. We 
do not mean to hold that the term in question would include all general manual 
labor usually performed by employee or others, and not necessary to the direction 
and regulation of the work or task in hand. We think that, in determining what is 
supervision of any particular business, one must consider the character of the busi- 
ness, its customs, and the manner of its general direction and regulation; that 
as these factors may be considered, evidence may be received to establish them, 
and hence that as to whether defendant in error’s assured was at the time in 
question generally engaged in actual duties not fairly included in supervising the 
business. That was a fact question, to be established by evidence, and to be 
determined by the jury under proper instructions by the court. 

We therefore conclude that the trial court erred in directing a verdict for the 
defendant in error, and that plaintiff in error should have been permitted to offer 
testimony in support of the first division of its answer, and, in case substantial 
evidence was adduced, that the question of fraud as pleaded and the reliance 
thereon be submitted to the jury, and the question of breach of warranty in case 
the jury should find that the actual duties of the assured at the time material to 
be considered, were other and beyond those necessarily included in supervising 
the assured’s business, 

[2] As to the second defense pleaded in plaintiff in error’s answer, we think 
the ultimate ruling of the court was justified; that is, we think plaintiff in error’s 
second attempted defense is inadequate and insufficient in law. In this division 
(division V) counsel for plaintiff in error set up article X, section 1, and attempt 
to plead themselves within one of the exceptions specified in that article. The article 
is as follows: 

“Article X, Sec. 1. This policy includes the indorsements and attached papers, if 
any, and contains the entire contract of insurance, except as it may be modified by 
the company’s classification of risks and premium rates, in the event that the 
insured is injured or contracts sickness after having changed his occupation to 
one classified by the company as more hazardous than that stated in the policy, 
or while he is doing any act or thing pertaining to any occupation so classified, 
except ordinary duties about his residence or while engaged in recreation, in 
which event the company will pay only such portion of the indemnities provided in 
the policy as the premium paid would have purchased at the rate, but within 
the limit so fixed by the company for such more hazardous occupation. If the 
law of the state in which the insured resides at the time this policy is issued 
requires that prior to its issue a statement of the premium rates and classification 
of risks pertaining to it shall be filed with the state official having supervision 
of insurance in such state, then the premium rates and classification of risks 
mentioned in this policy shall mean only such as have been last filed by the com- 
pany in accordance with such law; but, if such filing is not required by such 
law, then they shall mean the company’s premium rates and classification of risks 
last made effective by it in such state prior to the occurrence of the loss for which 
the company is liable.” 

This article was included in the policy pursuant to and in conformity with 
the requirement of subdivision 6, section 3240, of the Revised Statutes of Nebraska, 
which provides that no policy of insurance against loss or damage from disease 
or by bodily injury by accident, or both, of the assured, shall be issued or delivered 
in that state, unless it contains “a provision that, if the insured is injured or contracts 
disease after having changed his occupation to one classified by the company 
as more hazardous than that stated in the policy, or while he is doing any act 
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pertaining to any occupation so classified, the company shall pay such proportion 
of the indemnities provided in the policy as the premium paid would have pur- 
chased at the rate, but within the limit fixed by the company, for such more 
hazardous occupation according to the company’s rates and classification of risks 
filed with the insurance board in this state at, or prior to the date of insurance 
[sic]. of the policy under which indemnity is claimed.” 

Examination of the defendant’s answer discloses no allegation that the assured 
changed his occupation after the writing of the policy, nor does it disclose any 
allegation that the assured when he met with the accident resulting in his death, 
was “doing any act pertaining to any occupation” classified as more hazardous 
than that in which he was engaged when the policy was written. Defendant in its 
answer does not plead, nor does its counsel in argument stress the point, that 
the assured, when killed, was actually engaged in an act pertaining to some occupa- 
tion not covered by the policy. But the answer is drawn upon the theory only 
that assured’s occupation at all times was one classified as more hazardous than that 
covered by the policy. 

It follows that the case must be reversed and remanded for a new trial, and 
that the question whether the occupation of the assured at time the policy was 
written, and the assured’s general duties in connection with that occupation, went 
materially beyond that fairly necessary in supervising and directing. the man- 
agement of his business, including such demonstrative direction and acts as is 
usual and customary in supervising in such occupation, and excluding such duties 
and manual labor as are unusual and unnecessary in overseeing, directing, and regulat- 
ing a business such as the one in question, must be submitted to the jury. 

Reversed. 


BUSINESS MEN’S ASSUR. CO. OF AMERICA y. BRADLEY. (No. 6869.) 
(Court of Civil Appeals of Texas. Austin. June 24, 1925. Rehearing Denied 
Oct. 7, 1925.) 

275 Southwestern Reporter 622 
1. INSURANCE—MERE CHANGE IN NAME OF EMPLOYMENT NOT 

“CHANGE OF OCCUPATION” WITHIN POLICY. 

Change in name of employment of insured, which in nowise increased hazard 
thereof, nor any risk of loss to insurer, is not, in legal contemplation, such “change 
of occupation” as permits insurer to reduce its liability thereunder (citing Words and 
Phrases, First and Second Series, “Change’’). 

(For other cases, see Insurance, Dec, Dig., § 531.) 


2. INSURANCE—INSURER PRECLUDED FROM REDUCING LIABILITY, 
WHERE INSURED INJURED WHILE ENGAGED IN RECREATION. 
Under accident policy providing for reduction of indemnities where occupa- 

tion of insured was changed to one more dangerous than that under which he was 

originally insured, but accident occurring in ordinary duty about his residence 
or while engaged in recreation” was excepted, injury received while in recreation 

did not reduce indemnity of insurer, where change of occupation of insured did 

not increase hazard. 

(For other cases, see Insurance, Dec. Dig., § 531.) 

3. INSURANCE—RELEASE OF AMOUNT DUE UNDER POLICY NOT 
BINDING ON INSURED. 

Where insured had liquidated demand against insurer for $1,250, and insurer 
admitted that it owed him $750, release of remaining $500 due insured under policy 
was without consideration and not binding. 

(For other cases, see Insurance, Dec. Dig., § 603.) 


6. ho peace AND ATTORNEY’S FEES PROPERLY AL- 
-OWED. 


Under proof and Rev. St. 1911, art. 4746, insured under accident insurance policy 
held entitled to 12 per cent. penalty and reasonable attorney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Coleman County Court; S. J. Pieratt, Judge. 

Action by Carl L. Bradley against the Business Men’s Assurance Company of 
America. Judgment for plaintiff, and defendant appeals. .Affirmed. 





80 The Insurance Law Journal, Vol. 66 [Jan., 1926 


Snodgrass, Dibrell & Snodgress, of Coleman, and Solon T. Gilmore, of Kansas 
City, Mo., for appellant. 

H. L. Livingston and Baker & Weatherred, all of Coleman, for appellee. 

BauGuH, J. Appellee sued the appellant for a balance of $500 claimed to be due 
him under an accident policy issued him by appellant, for 12 per cent. penalty, and 
for attorney’s fees. The case was tried to a jury upon special issues, and judg- 
ment obtained against appellant for $660, from which this appeal is prosecuted. The 
policy in question provided in article I thereof, amongst other things, for payment 
of $1,250 for the loss of one eye. While the policy was in force, appellee, by 
an accident occurring while he was engaged in recreation, lost one of his eyes. 
The claim adjuster for the appellant, after proofs of loss were made, and some 
5 months after the accident, called upon appellee, told him that due to his change, 
after the issuance of the policy, to a more hazardous occupation than that engaged 
in by him at the time he made his application, the amount he was entitled to re- 
cover thereunder was reduced from $1,250 to $750, and issued him a draft for that 
amount, which appellee accepted and cashed. Other pertinent facts will appear in the 
discussion of the issues raised. 

Appellant sets out in its brief 52 assignments of error, on which it bases 19 
propositions. We shall not undertake to discuss these in detail, however, as, 
under the ‘views we take of the case, they are practically all disposed of under 
two general issues: The first of these is, whether under the terms of the policy 
itself and the undisputed facts of the case, the appellee had, after his injury, a 
liquidated demand against the assurance company for the $1,250 named in the 
policy for the loss of an eye; and second, whether appellee was barred from re- 


covery by the terms and conditions imposed in the draft issued him for $750 and 
his indorsement thereof. 


In the original application on which the policy was issued and in the policy, 
the insured’s occupation was designated as “manager lumber yard.” The yard 
seems to have been a small yard and operated by two men, who appear to have 
composed its entire working force. After the issuance of the policy, appellee, 
Bradley, was replaced as “manager” of the yard but continued his work there. 
It is because of this alleged “change of occupation” to one classified by the com- 
pany as more hazardous that the adjuster sought to reduce the company’s liability 
from $1,250 to $750. This contention was based upon the provisions of section 1, 
art. X of the policy, which reads in part as follows: 


“This policy includes the indorsements and attached papers, if any, and contains 
the entire contract of insurance except as it may be modified by the company’s 
classification of risks and premium rates in the event that the insured is injured 
or contracts sickness after having changed his occupation to one classified by the 
company as more hazardous than that stated in the policy, or while he is doing act 
or thing pertaining to any occupation so classified, except ordinary duties about his 
residence or while engaged in recreation, in which event the company will pay only 
such portion of the indemnities provided in the policy as the premium paid would 


have purchased at the rate, but within the limit so fixed by the company for such 
more hazardous occupation.” 


It appears, however, that appellee had let his policy lapse for nonpayment of pre- 
miums, but that he had, at the instance of a general agent of appellant company, 
paid up his delinquent premium and been reinstated, that he had after such lapse, and 
after he had been replaced as “manager” of the lumber yard, and at the time he 
paid up his past-due premiums, told said general agent of his changed status, and 
that such agent, with knowledge of whatever change there was in the character of his 
employment, had accepted his premiums and reinstated him under his original 
classification. It also appears that the alleged “change of occupation” was in name 
only, and that the risks and hazards of his employment were the same after his 
reinstatement as they were when he was first insured. His own testimony, which 
was not controverted, as to his duties after he was replaced as “manager” of the 
yard, was as follows: 

“After Mr. Manning came here, I performed in fact the same duties as before, 
except the supervision. I didn’t have the responsibility of management, to take the 
cussings over the bad trades we made, and things like that. I loaded wagons, col- 
lected, and worked some on the books. Two men were working with the Burton 
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Lingo Company at that time, Mr. Manning and myself. I did the same work then 
that I had been doing before.” 

[1] No contention is made by the company that his original classification was 
wrong, nor that he would not have been entitled to recover the full $1,250 had the 
injury occurred thereunder. Under the undisputed testimony, however, it appears 
that there was no such change in the duties of his employment as in the least in- 
creased: the hazard or risk to the company. A change in the name of his employ- 
ment, which in nowise increased the hazard thereof nor added any risk of loss to the 
insurance company, is not in legal contemplation such a “change of occupation” as 
would permit the company to reduce its liability thereunder. See Words and Phrases, 
First and Second Series. 

[2] Regardless of this, however, we think that under the express language of 
the very article of the policy which appellant relied upon to reduce its liability from 
$1,250 to $750, it is under the admitted facts precluded from doing so. In the very 
language which attempts to provide for a reduction of the indemnities payable, 
where the occupation of the insured is changed to one more dangerous than that 
under which he was originally insured, accidents occurring in the “ordinary duties 
about his residence, or while engaged in recreation” are expressly excepted from 
the operation of this onerous provision. If the language used means anything, it 
means only that. Manifestly the policy was designed and intended to protect the 
insured at all times, whether at home, at work, or at play, and, even if it be admit- 
ted that the character of his employment was changed, the risk of injury arising 
from ordinary domestic duties or recreation remained the same. This fact was 
recognized in the language used in so excepting such activities of the insured. It 
is not disputed that appellee received his injury while in recreation. That being 
true, he is excepted by the language of the policy itself from any burden that 
might otherwise attach under the provision of the policy relied upon. Having thus 
established his injury while his policy was in force, under its express terms and 
the admitted facts of this case, his policy became a liquidated demand for $1,250. 

[3] This brings us to a discussion of the second main issue in the case. The 
draft delivered to and accepted by Bradley contained upon its face the following 
provision : 

“This draft is in full settlement of all claims for indemnity under policy No. 
187726.” 

—being the policy in question. And on the back thereof, just over Bradley’s indorse- 
ment occurred this provision: 

“Indorsement of this draft constitutes acknowledgment and accepiance by payee 
of full payment of account specified within, including all claims, liabilities, and de- 
mands whatsoever to the date of this draft.” 

Appellant contends that, there being a bona fide controversy between the parties 
as to the amount due under the policy, and the amount paid being determined upon 
as a compromise of their differences, the appellee is bound by the settlement, and 
is not entitled to recover anything, citing Franklin Life Ins. Co. v. Villeneuve, 25 
Tex. Civ. App. 356, 60 S. W. 1014; Id., 29 Tex. Civ. App. 128, 68 S. W. 203; 
McDonald vy. A&tna Life Ins. Co. (Tex. Civ. App.) 187 S. W. 1005; National Fire 
Ins. Co. v. Plummer (Tex. Civ. App.) 228 S. W. 250. We have carefully read 
all these cases, and make no dissent from the rules therein announced. In each 
and all of these cases the insurance company denied all liability whatever under 
the policies involved and that it owed the insured any sum whatever. No such 
condition prevails in the instant case. The appellant has never asserted any breach 
whatever of the policy involved, nor denied its liability thereunder. On the other 
hand, it admitted liability under the policy to the extent of $750, and does not here 
deny its liability for that amount. There was, therefore, no dispute and no con- 
troversy as to the amount actually paid by the company. Appellee having a liqui- 
dated demand against the company for $1,250, and the company having admitted 
that it owed him $750, and having paid no more, a release of the remaining $500 
due appellee under his policy was wholly without consideration and not binding 
upon him. ; 

J [4] In addition, the jury found, in answer to a special issue, that the conten- 
tion of the adjuster at the time he induced appellee to accept the draft that only 
$750 was due under the policy was not made in good faith. Appellant attacks this 
finding, it is true, on the ground that there was no evidence to support it. We 
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are of the opinion, however, that there was sufficient evidence to go*to the jury on 
this issue, and will not disturb their finding thereon. This case thus comes clearly 
within the rules announced in Franklin Ins. Co. v. Villeneuve, 29 Tex. Civ. App. 128, 
68 S. W. 203; N. W. Life Ins. Co. v. Findley, 29 Tex. Civ. App. 494, 68 S. W. 695; 
Ins. Co. v. Blasingame, 38 Tex. Civ. App. 402, 85 S. W. 819; Accident Ins. Co. v. 
Miller (Tex. Civ. App.) 193 S. W. 750; Fire Ins. Co. v. Wickham, 141 U. S. 577, 
12 S. Ct. 84, 35 L. Ed. 860. 

[5, 6] Under this view of the case the trial court could properly have given a 
peremptory instruction to the jury to find for the appellee. Hence errors, if any, 
in connection with the manner and form in which the special issues were submitted, 
become immaterial. The same is true as to other contentions made by appellant. 
and we pretermit a discussion of them here. Under the proof and the provisions 
of article 4746, R. S. 1911, appellee was entitled to recover the 12 per cent. penalty 
and a reasonable attorney’s fee. 

Finding no error in the record, the judgment of the trial court is affirmed. 

Affirmed. 
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NATIONAL FIRE INS. CO. v. LAM. (No. 15935.) 
(Court of Appeals of Georgia, Division No. 2. Aug. 20, 1925.) 
129 Southeastern Reporter 116. 
1. INSURANCE—DESIGNATION OF APPRAISER BY INSURED HELD 

CONDITION PRECEDENT TO SUIT. 

Where policy provided that in case of fire, if parties failed to agree as to dam- 
age, each should select a competent appraiser, and where after loss they failed to 
agree, and insurer selected appraiser and communicated such selection to insured, 
demanding that he name appraiser, designation of appraiser by him was condition 
precedent to his right to sue. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

2. INSURANCE—DEFENDANT’S PLEA IN ABATEMENT IMPROPERLY 

STRICKEN. 

Where insured failed to comply with policy condition and name appraiser, as 
required by policy as condition precedent to suit, insurer’s plea in abatement was 
good as against demurrer, and was improperly stricken. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Error from Superior Court, Floyd County; Moses Wright, Judge. 

Action by O. C. Lam against the National Fire Insurance Company. Judg- 
ment for plaintiff, defendant brings error. Reversed. 

Spalding, MacDougald & Sibley, of Atlanta, and Maddox, Matthews & Owens, 
of Rome, for plaintiff in error. 

Denny & Wright, of Rome, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. [1] 1. Where a policy of fire insurance, which insures against 
the loss of an automobile by fire, provides that, “in case the insured and this com- 
pany shall fail to agree as to the amount of loss or damage, each shall, on the writ- 
ten demand of either, select a competent and disinterested appraiser, * * * and the 
loss shall in no event become payable until sixty (60) days after the notice, ascer- 
tainment, estimate, and verified proof of loss herein required have been received 
by this company, and, if appraisal is demanded, ‘then not until sixty days after an 
award has been made by the appraisers,” and which further provides that “no suit 
or action on this policy for the recovery of any claim hereunder shall be sustainable 
in any court of law or equity, unless the insured shall have fully complied with 
all the foregoing requirements, * * *” and where, after loss or damage by fire 
to the automobile insured, the insurer and the insured fail to agree upon the amount 
of loss or damage, and the insurer, in compliance with the provisions of the policy, 
names and selects an appraiser and communicates such selection in writing to the 
insured, at the same time demands in writing that the insured name an appraiser, 
and the insured fails to comply with such demand, and refuses and fails to name 
an appraiser as provided in the policy, the designation of an appraiser by the insured 
is a condition precedent to the right of the insured to maintain a suit on the policy. 

[2]. 2. In a suit by the insured against the insurer to recover a loss under a 
policy, the defendant’s plea in abatement, under the above ruling, was good as 
against demurrer, and was improperly stricken. 

3. The ruling here made is distinguishable from Atlas Assurance Co., Limited, 
v. Williams, 158 Ga. 421, 123 S. E. 697, and Goldberg v. Provident Washington 
Insurance Co., 144 Ga. 783, 87 S. E. 1077, where it is held that the designation of 
an appraiser by the insured under such a provision in the policy is not a condition 
precedent, where no demand to designate an appraiser has been made upon the 
insured. This ruling is also distinguishable from Liverpool, etc., Insurance Co. v. 
Creighton, 51 Ga. 95, where it was held that, under a fire insurance policy provid- 
ing only that, in case the contracting parties fail to agree upon the amount of loss 
sustained, the matter should be submitted to arbitration, the submission of the mat- 
ter to arbitration was not a condition precedent to the right of the insured to main- 
tain a suit upon the policy. 

Judgment reversed. 

Jenkins, P. J., and Bet, J., concur. 





The Insurance Law Journal, Vol. 66 [Jan., 1926 


SMITH v. NATIONAL UNION FIRE INS. CO. (No. 404.) 
(Supreme Court of New Jersey. Oct. 6, 1925.) 
130 Atlantic Reporter 371. 


1. EVIDENCE—ORIGINAL INSURANCE POLICY REQUIRED TO BE PRO- 
DUCED, OR EXCUSE MADE FOR '‘NONPRODUCTION BEFORE IN- 
TRODUCING COPY. 

In a suit on a policy to recover for damages to automobile from theft, where 
plaintiff’s exhibit of “automobile insurance memorandum” recited it was subject to 
terms of another policy, it was necessary for plaintiff to produce such policy or 
give evidence excusing its nonproduction, and then offer copy thereof in evidence. 

(For other cases, see Evidence, Dec. Dig. § 15.) 


2. EVIDENCE—COPY OF ESTIMATE OF REPAIRS, MADE BY AUTOMO- 
BILE COMPANY, NOT EVIDENTIAL. 
In a suit on policy to recover damages to car from theft, a copy of an estimate 
of repairs by automobile company was not evidential. 
(For other cases, see Evidence, Dec. Dig. § 28.) 


3. EVIDENCE—COMPLAINT CHARGING PARTY WITH THEFT OF 
PLAINTIFF’S CAR NOT EVIDENTIAL, IN SUIT ON POLICY FOR 
DAMAGES FROM THEFT. 

In a suit on a policy to recover damages to a car from theft, complaint made 
by patrolman charging party with theft of car in question, was not evidential. 
(For other cases, see Evidence, Dec. Dig. § 332[3].) 


4, EVIDENCE—ENVELOPE MERELY MEMORANDUM, USED IN PROSE- 
CUTOR’S OFFICE FOR WORK ON CASE, NOT EVIDENTIAL IN 
SUIT ON POLICY FOR DAMAGES FROM THEFT. 

In a suit on a policy for damages from theft of car, envelope memorandum, 
used in prosecutor’s office in working on case against thief, was not evidential. 
(For other cases, see Insurance, Dec. Dig. § 355[1]. 


5. EVIDENCE—CERTIFIED COPY OF PROCEEDINGS AGAINST THIEF 
NOT EVIDENTIAL, IN SUIT ON POLICY TO RECOVER DAMAGES 
FOR THEFT OF CAR. 

Certified copies of proceedings against party charged with theft of plaintiff’s 
automobile not evidential, in a suit on policy to recover damages from such theft. 

(For other cases, see Evidence, Dec. Dig. § 340[5].) 

Appeal from District Court. 

Action by John J. Smith against the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, and venire de novo 
awarded. 

Argued May term, 1925, before Parker, Minturn, and Black, JJ. 

Eichmann & Seiden, of Jersey City, for appellant. 

A. Harry Moore, of Jersey City, for respondent. 

Per CurtAM. This suit was brought to recover compensation for physical 
damage to a Ford touring automobile, under a policy which covered the owner 
against fire, theft, and transportation. The car was stolen September 21, 1924, from 
the plaintiff's garage. The case was tried by the court without a jury, resulting in 
a judgment of $299.05 for the plaintiff. ; 

[1-5] The defendant files seventeen specifications of determinations with which 
it is dissatisfied in point of law. These points are argued under seven heads in 
the appellant’s brief. The judgment will have to be reversed for trial errors. Ex- 
hibit P2 is “assured’s memorandum of automobile insurance.” It recites “that it is 
subject to the terms and conditions of an open policy issued to, and in possession 
of, Edison & Co., Inc.” This made it necessary for the plaintiff to produce the 
original or give evidence excusing its nonproduction and then offer a copy of the 
policy in evidence. This was not done. It is reversible error. So Exhibit P3, a 
copy of an estimate of repairs made by the Lanning Automobile Company. This 
was not evidential. So Exhibit P4, a complaint made by Patrolman Richard Lonergan 
against one Richard Harris in the First criminal court of Jersey City, the complaint 
charging that the said Richard Harris stole a Ford touring automobile, which was 
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the property of John Smith. So Exhibit P5, an envelope or jacket used for con- 
taining papers. This was merely a memorandum to be used in the prosecutor's 
office for working up the case. So Exhibit P6, a certified copy of the proceedings 
in the court of special sessions of Hudson county against one Richard Harris. The 
rule for assessing damages is stated with clearness in the case of Centre Garage v. 
Columbia Ins. Co., 96 N. J. Law, 456, 115 A. 401. 

For the errors appearing in the record, the judgment is reversed, and a venire 
de novo awarded. 


THOMAS v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, 
OF LONDON, ENGLAND. 
(Supreme Court of Pennsylvania. June 27, 1925.) 
130 Atlantic Reporter 322. 

1. INSURANCE—WHEN ACT OF LOCAL AGENT OF INSURER MAY 
ESTOP INSURER STATED. 

While generally agents of an insurance company, such as a local agent, have no 
power to waive an express condition in policy, nevertheless, estoppel may be raised 
by the authorized act of the agent, or by the company *s acquiescence in his act, or 
by representations of its agent, brought to the attention of and not repudiated by 
it or its general agents. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

2. INSURANCE—INSURER MAY WAIVE CONDITION IN POLICY BY 
PAROL, DESPITE POLICY STIPULATION AGAINST WAIVER EX- 
CEPT BY EXPRESS AGREEMENT INDORSED ON POLICY. 

Insurer may waive condition in policy by parol despite stipulation in policy 
against waiver except by express agreement indorsed on policy. 

(For other cases, see Insurance, Dec. Dig. § 385.) 


3. EVIDENCE—PRESUMED THAT LETTER PROPERLY ADDRESSED 
AND DEPOSITED IN MAIL, WAS RECEIVED BY ADDRESSEE, IN 
ABSENCE OF PROOF TO CONTRARY. 

It is presumed that a letter, properly addressed and deposited in mail, was re- 
ceived by addressee, in absence of proof to contrary. 

(For other cases, see Evidence, Dec. Dig., § 71.) 

4. PLEADING—SUMMARY JUDGMENT BASED ON AFFIDAVIT OF DE- 
FENSE THAT LOCAL AGENT’S WAIVER OF INDORSEMENT DID 
NOT BIND INSURER, HELD ERROR. 

Summary judgment based on affidavit of defense determining as matter of law 
that waiver by local agent of insurer of indorsement on automobile liability policy 
did not bind insurer, held error, in view of insurer’s retention of premiums, with 
knowledge of insured’s death and widow's desire to continue policy. 

(For other cases, see Pleading, Dec. Dig. § 348.) 


Appeal from Court of Common Pleas, York County; N. Sargent Ross, Judge. 

Action by Mary C. Thomas against the Employers’ Liability Assurance Cor- 
poration, Limited, of London, England. From a summary judgment for defendant, 
plaintiff appeals. Judgment set aside, with procedendo. 

Argued before Frazer, Walling, Simpson, Kephart, Sadler, and Schaffer, JJ. 

Henry C. Niles, Michael S. Niles, Charles A. May, and George E. Neff, all 
of York, for appellant. 

George S. Love, of York, for appellee. 

ScuarFrer, J. This appeal by plaintiff is from a summary judgment entered 
for defendant on a question of law raised by the affidavit of defense. 

Plaintiff, Mary C. Thomas, is the widow of Walter J. Thomas, who at the 
timie of his death had a liability policy covering operation of an automobile in defend- 
ant company, which expired three days thereafter. Before the death of Thomas, 
defendant had sent to Stallsmith, its local agent in York, a renewal policy for de- 
livery to Thomas when the other one expired. Owing to his death, delivery had 
not been made, and Stallsmith notified plaintiff, to whom the automobile had passed 
under her husband’s will, that she could have the benefit of the policy if she so 
desired, and would give him the name of the person who would operate it for her. 
About two weeks following her husband’s death, Mrs. Thomas notified Stallsmith 
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that she would accept and pay for the policy if it would protect her while driven 
by her son. Stallsmith assured her that it would, and told her, in substance, that 
he would arrange the matter with the company. On the same day, March 5, 1921, 
Stallsmith wrote to the general agent of the company in Philadelphia, informing 
him of the death of Mr. Thomas, and stating that he assumed that the interest of 
the deceased “would revert automatically to his widow, but we desire to furnish 
the correct names for the benefit of your records. Should indorsement be necessary 
we will attach same to the policy upon receipt.” No reply was made to this letter. 
It is averred in the statement of claim that the usual course of business of defend- 
ant and its general agent with the local agent was, that unless defendant objected, 
such matters as those set forth in the letter were ratified and approved. The state- 
ment avers that the local agent, after waiting the usual time for acknowledgment 
of his letter, and having received no reply, notified plaintiff that the interest of her 
husband had “reverted” to her, and that no indorsement or other action was neces- 
sary, and that she might use the automobile driven by her son with the assurance 
that it would be covered by the provisions of the policy. It would seem from the 
statement that there is some question as to how long after writing the letter the 
local agent waited before so communicating with plaintiff. While point is made 
of this by defendant in its argument, we do not deem it of vital consequence to 
the result at this time. The local agent delivered the policy to plaintiff, who paid 
the premium to him. He forwarded the premium to defendant, and it was accepted 
and retained. 

Subsequent to the receipt of the policy and payment of the premium, while the 
car was being operated by plaintiff's son, an accident happened in which third per- 
sons were injured, which subjected plaintiff to liability. On the following day, 
plaintiff notified the local agent of the accident, and he gave written notice to the 
general agent. Defendant sent its adjuster to York, who investigated the circum- 
stances of the accident and reported to defendant. Subsequent to this, defendant 
authorized the local agent to secure the services of a machinist and have him make 
a survey of the automobile of the other parties, which had been injured in the 
accident, and to forward to defendant an accurate account of its parts broken or 
damaged, and of the cost to replace or repair them, which the local agent did. There- 
after defendant wrote to the local agent and to plaintiff, stating that it had not been 
able to find any letter from him previous to the date of the accident advising it of 
the death of plaintiff's husband, and of the desire to have the policy changed, and 
saying that the claims arising from the accident were not covered by the policy, 
and repudiating liability. On May 20, 1921, almost two months after the date of 
the accident, defendant delivered to plaintiff a form of indorsement for the policy 
making it effective for plaintiff's benefit from May 20, 1921. She did not accept 
or agree to this indorsement. Subsequently, defendant’s general agent authorized 
plaintiff to settle the damage claims made against her without prejudice to its 
claim of no liability, which was done, and releases were obtained. 

Defendant repudiated liability on its policy, suit was brought, and a statement 
of claim filed setting forth the facts heretofore recited, and defendant filed an affi- 
davit of defense, raising the question of law that there was no contractual relation 
existing between plaintiff and it. On this ground the court entered judgment for 
defendant. The court determined that the local agent did not have authority to 
waive the terms and conditions of the policy, one express provision of which was 
that “no condition or provision of this policy shall be waived or altered, except by 
indorsement attached hereto, signed by the manager and attorney of the corporation 
for the United States; nor shall knowledge possessed by any agent or by any other 
person be held to effect a waiver or change in any part of this contract. Changes in 
the written portions of the declaration made a part hereof (except items 7, 8, and 9) 
may be made by the agent countersigning this policy [the general agent in Philadelphia 
countersigned it], such changes binding the corporation when initialed by such 
agent.” The court determined that there had been no such change in the policy 
as bound the defendant until after the accident, and until the formal indorsement 
was forwarded to plaintiff on May 20th. This, we think, is too restricted a view 
of plaintiff’s allegations. 

While it is true that the local agent could not change the policy, plaintiff’s case 
does not rest entirely on the assumption that he could, but upon her allegations 
that defendant knew of her husband’s death and of her desire to continue the policy 
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prior to the accident, that it received the premium from her, and retained it with 
this knowledge, and that its acts in this respect warranted her conclusion that the 
policy was in existence for her benefit. It will be noted that the letter from the 
company to the local agent in which it refers to his letter of March 5th, where 
notice of the husband’s death and plaintiff's desire to continue the policy appears, 
does not deny knowledge of his death, but only sets up that the letter of notifica- 
tion cannot be found. There is no denial that the company received the premium 
from plaintiff and retained it. The reasons for this course of conduct are not 
explained. 

[1, 2] While the rule undoubtedly is that agents of an insurance company such 
as the local agent in this case have no power to waive an express condition in the 
policy (Marland v. Royal Ins. Co., 71 Pa. 393; Greene v. Lycoming Fire Ins. Co., 
91 Pa. 387; Pottsville Mutual Fire Ins. Co. v. Minnequa Springs Imp. Co., 100 Pa. 
137; Levinton v. Ohio Farmers’ Ins. Co., 267 Pa. 448, 110 A. 295), yet estoppel 
may be raised by the authorized act of an agent, or by the company’s acquiescence 
in his act, or by representations of its agents, brought to the attention of and not 
repudiated by it or its general agent (Mentz v. Lancaster Fire Ins. Co., 79 Pa. 475; 
Wachter v. Phoenix Assurance Co., 132 Pa. 428, 19 A. 289, 19 Am. St. Rep. 600; 
Light v. Countrymen’s Mutual Fire Ins. Co., 169 Pa. 310, 32 A. 439, 47 Am. St. 
Rep. 904; Highlands v. Lurgan Mutual Fire Ins. Co., 177 Pa. 566, 35 A. 728, 55 
Am. St. Rep. 739; Hoffman v. Mutual Fire Ins. Co. of Reading, 274 Pa. 292, 300, 
117 A. 917; Damms v. Humboldt Fire Ins. Co., 226 Pa. 358, 75 A. 607, 29 L. R. A. 
[N. S.] 792, 134 Am. St. Rep. 1078, 18 Ann. Cas. 685; Stewart v. General Accident 
Ins. Co., 39 Pa. Super. Ct. 396; McGinness v. Caledonian Ins. Co., 78 Pa. Super. Ct. 
376; Central Market Street Co. v. North British & Mercantile Ins. Co., 245 Pa. 
272, 91 A. 662; Jenkins v. Franklin Fire Ins. Co., 282 Pa. 380, 127 A. 836), and the 
company may waive a condition in a policy by parol, although it contains a stipula- 
tion that there shall be no waiver except by an express agreement indorsed on the 
policy (Bush v. Hartford Fire Ins. Co., 222 Pa. 419, 432, 71 A. 916; First Nat. 
Bank v. Home Ins. Co., 274 Pa. 129, 133, 118 A. 17; Simons v. Safety Mutual Fire 
Ins. Co., 277 Pa. 200, 203, 120 A. 822). 

[3, 4] We think, under the circumstances averred, this is not such a plain case 
as should have been determined by a summary judgment (Briggs v. Logan Iron & 
Steel Co., 276 Pa. 326, 120 A. 280; Geary v. Schwem, 280 Pa. 435, 124 A. 630, 34 
A. L. R. 1294; Rhodes v. Terheyden, 272 Pa. 397, 116 A. 364), the court should 
not have sustained the affidavit of defense in lieu of demurrer, and a trial should 
be had to develop fully all the facts, particularly those pertaining to the letter of 
March 5th and the receipt and retention-of the premium. The company knew by 
the letter of March 5th, if it received it (and it is not denied that it was deposited 
in the mail, properly addressed, and therefore it is presumed, in the absence of 
proof to the contrary, that it was received), that plaintiff's husband was dead, that 
the car had become the property of the widow, and that it was to be driven by her 
son; it also knew that it was assumed by its local agent that if any indorsement 
of the policy was required the company would furnish it; this it thereafter did, but 
with liability postponed to a time subsequent to the accident. Whether, under a full 
disclosure of all the facts, it could so curtail its liability will be for the court below 
to determine when all the facts are shown. 

The judgment of the court below is set aside, with a procedendo. 
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MISCELLANEOUS 
MUNICH REINSURANCE CO. v. FIRST REINSURANCE CO. OF 
HARTFORD. 
(Circuit Court of Appeals, bey Circuit. April 6, 1925.) 
No. 1 


6 Federal Reporter (2d) 742. 
1. WAR—TRADING WITH THE ENEMY ACT NOT TERMINATED BY 
CESSATION OF HOSTILITIES, JOINT RESOLUTION, OR PROCLA- 
MATION OF PEACE. 
Trading with the Enemy Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 3115%a et seq.) was not terminated by the cessation of hostilities, by Joint Reso- 
lution July 2, 1921, declaring state of war between Germany and United States at 
an end, or by President’s proclamation of peace. 
(For other cases, see War, Dec. Dig. §- 12.) 


2. EVIDENCE—COURT MAY TAKE JUDICIAL NOTICE OF EXECUTIVE 
ORDERS PRESCRIBING ALIEN PROPERTY CUSTODIAN’S DUTIES. 
The federal courts may take judicial notice of the executive orders prescribing 

duties of the Alien Property Custodian. 

(For other cases, see Evidence, Dec. Dig. § 46.) 


3. WAR—ALIEN ENEMY CORPORATION NOT ENTITLED TO AC- 
COUNTING FOR PAYMENT FROM CONFISCATED PROPERTY OF 
ALIEN, MADE BY ALIEN PROPERTY CUSTODIAN TO DOMESTIC 
CORPORATION. 

Where stock in domestic reinsurance corporation owned by German reinsur- 
ance corporation was seized by Alien Property Custodian, under Trading with 
the Enemy Act October 6, 1917, § 12, as amended by act March 28, 1918, § 1 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 311514ff), alien corporation held not entitled 
to sue for accounting against domestic corporation, to which Alien Property Custodian 
paid, out of proceeds realized by sale of stock, a claim against the German corporation ; 
the act giving no right of action by enemy alien and the Treaty of Berlin, proclaimed 
by the President November 14, 1921, relegating German nationals to claim against their 
own government for compensation for confiscated properties. 

(For other cases, see War, Dec. Dig. § 12.) 

4. roe en WILL TAKE JUDICIAL NOTICE OF TREATY OF 
BERLIN. 

The court will take judicial notice of Treaty of Berlin, signed by the United 
States and Germany on August 25, 1921, ratified by both parties, and proclaimed 
by proclamation by the President of the United States on November 14, 1921. 

(For other cases, see Evidence, Dec. Dig. § 39.) 


5. WAR—ALIEN ENEMY REINSURANCE COMPANY NOT ENTITLED 
TO CONTINUE BUSINESS UNDER TRADING WITH THE ENEMY 
ACT, IN ABSENCE OF SPECIAL LICENSES. 

A German reinsurance company held not entitled to continue to do business 
after declaration of war under Trading with the Enemy Act (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 31151 a et seq.), notwithstanding section 4 (section 3115%4bb), 
without securing license from the President. 

(For other cases, see War, Dec. Dig. § 15.) 


6. WAR—GERMAN REINSURANCE COMPANY NOT ENTITLED TO DO 

BUSINESS UNDER PRESIDENT’S PROCLAMATION. 

German reinsurance corporation held not entitled to continue to do business 
after declaration of war under President’s proclamation of April 6, 1917, which dealt 
exclusively with United States branches of German companies, established pursuant 
to laws of various states, in absence of showing that it had a United States branch 
or department. 


(For other cases, see War, Dec. Dig. § 15.) 


7. WAR—EXECUTED CONTRACT OF DOMESTIC REINSURANCE COM- 
PANY TO TAKE OVER CONTRACTS OF GERMAN REINSURANCE 
COMPANY NOT RESCINDED. eA 

An executed contract of domestic reinsurance company to take over obligations 
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of German reinsurance company subsequently accruing under their contracts held 

not terminated by declaration of war or rescinded by domestic corporation in pre- 

senting claim to Alien Property Custodian in possession of German company’s 

property for obligations due prior to contract which by its terms were not assumed. 
(For other cases, see War, Dec. Dig. § 10[1].) 


8. WAR—ALIEN ENEMY CORPORATION HELD TO HAVE NO INTER- 
EST IN PROPERTY SEIZED BY ALIEN PROPERTY CUSTODIAN. 


A German reinsurance corporation held to have no further interest in stock. in 
domestic reinsurance corporation after seizure by Alien Property Custodian, and 
it could neither reclaim stock from purchaser from Custodian, nor reclaim pro- 
ceeds of sale, nor did it have any interest in use to which proceeds were devoted. 

(For other cases, see War, Dec. Dig., § 12.) 


9. WAR—TRADING WITH THE ENEMY ACT CONTEMPLATED CON- 


FISCATION OF PROPERTY OWNED BY ENEMY, AND NOT CUS- 
TODIANSHIP ONLY. 


Trading with the Enemy Act Oct. 6, 1917, § 12, as amended by Act March 28, 
1918, § 1 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 311514ff), held to contem- 
plate confiscation of property owned by enemy, and not mere custodianship, especially 
in view of Act 1917, §§ 6, 7(e), being Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§§ 3115%4cc, 3115%4d, notwithstanding section 9, being section 3115%e. 

(For other cases, see War, Dec. Dig. § 12.) 


Appeal from the District Court of the United States for the District of Con- 
necticut; Edwin S. Thomas, Judge. 

Action by the Munich Reinsurance Company against the First Reinsurance 
Company of Hartford. Decree for defendant (300 F. 345), and plaintiff appeals. 
Affirmed. 

The Munich Reinsurance Company, the complainant herein, is a corporation 
organized under the laws of the kingdom of Bavaria, and from October, 1898, to 
November, 1918, it was engaged in the business of reinsurance in the United States 
of America, and had offices in the United States, through which it transacted a 
part of its business in the United States, and until the year 1914 it also maintained 
an office in the city of London, through which it transacted a part of its American 
business. The respondent is a corporation organized under the laws of the state 
of Connecticut, and it has its principal place of business in the city of Hartford in 
the said state. It also is engaged in the business of reinsurance. 

It appears that in 1912 the complainant caused the respondent to be organized 
and incorporated, with a capital of $500,000 and a surplus of $500,000. The com- 
plainant subscribed and paid for $450,500 par value of the stock of the respondent 
company; the directors of the latter holding the balance of the stock. It also ap- 
pears that prior to the World War there existed between these two companies 
agreements, known as treaties of reinsurance, pursuant to which the Connecticut 
corporation automatically ceded to the complainant all or parts of reinsurance taken 
by it under its reinsurance treaties with sundry American and Canadian companies ; 
and on or about March 31, 1917, the two companies, in anticipation of a state of 
war, stopped doing new business inter se. All reinsurances previously retroceded 
by the Connecticut company to the German company remained obligations of the 
latter, but no new business was to be taken over by it from the former. At the 
close of the war, and growing out of the relations which existed between these 
two concerns, the complainant filed a bill in equity against the respondent, in which 
it asked for an accounting and certain other relief, as will presently more fully 
appear. 

The bill alleged that the complainant was engaged in the business of reinsurance 
in the United States, and that prior to March 31, 1917, there existed between the 
complainant and respondent various agreements and contracts whereby the latter 
automatically ceded to the former all or parts of reinsurance assumed by the respond- 
ent under reinsurance contracts and treaties which it had entered ‘into with various 
American and Canadian insurance companies, and among them with the Home 
Insurance Company of New York, with respect to the insurance of automobiles. 
It was also alleged that under the terms of the agreement a one-fifth share of the 
automobile business of the Home Insurance Company was automatically reinsured 
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in the respondent, and that by an arrangement between the respondent and the com- 
plainant the whole of said one-fifth share was retroceded to the complainant; 
that the said reinsurance treaty between the Home Insurance Company and the 
respondent differed from the ordinary reinsurance treaty, in that the business was 
never reported by the Home Insurance Company to the respondent upon bor- 
dereaux, as is usually the case, but settlements between the two, both as to premiums 
and losses, were upon accounts rendered between the companies, upon which neither 
premiums received nor losses paid were itemized, and neither the respondent nor 
the complainant had in its possession, in connection with said reinsurance and re- 
trocessions, any details as to the individual risks, the premiums paid thereon, or 
losses paid with respect thereto. 

It then went on to allege that on March 31, 1917, at which time the entry of 
the United States into the World War was imminent, an arrangement was entered 
into between complainant and respondent whereby all retrocessions, contracts, and 
agreements between them were canceled as of that date, and the respondent took 
over and acquired the full beneficial interest in and to each of the treaties and con- 
tracts of reinsurance then in force between it and the American and Canadian insur- 
ance companies, and thereafter the respondent ceased to retrocede any of said busi- 
ness to the complainant, but retained the entire business for its own account, receiv- 
ing all premiums paid with respect thereto by the several direct writing companies, 
and paying its due proportion of the losses as incurred, that the arrangement herein 
alleged between the complainant and the respondent, whereby all retrocession agree- 
ments and contracts then in force between the companies were canceled and ter- 
minated, included the said automobile insurance business of the Home Insurance 
Company of New York. It alleged the seizure on March 15, 1918, by the Alien 
Property Custodian, of the.complainant’s stock in the respondent corporation as 
enemy property, and that in March, 1920, that official sold and transferred the said 
stock to certain citizens of the United States, to whom new certificates of stock 
were issued in place of the old certificates, which he caused to be canceled, and 
that the persons who thus acquired the stock have ever since exercised control over 
the affairs of the respondent corporation. 

It is further alleged that the respondent corporation presented to the Alien 
Property Custodian, for allowance and payment out of the moneys and assets in 
his possession or under his control belonging to the complainant, a claim of $50,000 
as due to respondent for moneys which it had disbursed for automobile losses and 
expenses relating thereto under the before-mentioned automobile reinsurance treaty 
between it and the Home Insurance Company. It proceeded to make certain allega- 
tions as to the ground upon which the respondent based its claim, which allegations 
the respondent in its answer absolutely denied, which are without any support in 
the record, and which the Custodian must have found contrary to the facts. Then 
the bill alleged that the respondent, by presenting the above claim to the Custodian, 
“elected to rescind” the agreement of March 31, 1917, heretofore referred to, where- 
by all premiums paid with respect to the business of reinsurance were to be retained 
by respondent, and all losses sustained thereunder were to be paid by it. 

The bill, after stating that the Custodian, on October 20, 1922, without the com- 
plainant’s consent, paid to the respondent out of the assets of complainant, then in 
his hands or under his control, the sum of $49,333.12, alleged that by virtue of the 
election of the respondent to rescind the agreement of March 31, 1917, the com- 
plainant was entitled to treat all retrocession agreements and contracts theretofore 
existing between it and respondent, as continuing and being in full force and effect, 
and the money so paid by the Custodian to said respondent as money wrongfully 
received by the latter, and for which it is accountable to the complainant. It also 
alleged that, because the respondent rescinded the agreement of March 31, 1917, by 
the presentation of its claim to the Custodian, the complainant had the right to 
consider that none of the contracts between the complainants and respondent existing 
on March 31, 1917, were terminated by that agreement, and it alleged that out of 
these contracts the respondent obtained large profits for which it is liable in an 
accounting, and a decree for such an accounting was prayed. 

The answer, which the respondent filed, admitted some of the allegations of 
the complaint, and denied others. It admitted that there were in force on March 
31, 1917, various reinsurance contracts which existed between the respondent and 
the American and Canadian companies, and under which reinsurances were on the 
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date mentioned being retroceded to the complainant in whole or in part. It specifically 
stated with what companies such contracts existed, there being 22 of such treaties. 
They covered fire, accident, and health, fidelity and suretyship, burglary, steam 
boilers and fly wheels, and lives, and in the case of the Home Insurance Company 
the treaty covered automobile insurance. The answer denies that the respondent 
ever consented to a cancellation of the complainant’s liability to it for losses on 
Home Insurance automobile account, which losses had occurred after April 1, 1917, 
and were chargeable against the complainant on account of cessions to the latter 
prior to April 1, 1917, and the premiums for which payment had been received by 
complainant. 

The answer admitted the allegations in the bill as to the seizure and sale b 
the Custodian of the shares of stock owned by the complainant in the respondent 
company, and it stated the number of shares so sold was 4,505, and that the amount 
for which they were sold was $788,375, which was at the rate of $175 per share; 
and out of the proceeds so realized, and after hearing both complainant and 
respondent, the Custodian found that the amount of the losses paid by the respond- 
ent on the Home Insurance Automobile account was $54,002.76, and that there was 
due from it to the complainant the sum of $4,669.64, leaving a balance of $49,333.12 
as the amount to which the respondent was entitled, and which the Custodian paid 
in full settlement of the claim. The answer concluded with the prayer that the 
bill be dismissed, with costs. 

The District Judge, in dismissing the bill, wrote an opinion, in which he stated 
that he found nothing in the facts which amounted to a recission of the agreement of 
March 31, 1917, and held that the complainant clearly had no interest in the fund 
sought to be recovered in this suit. 

Cumings & Lockwood, of Stamford, Conn., and Hartwell Cabell, of New York 
City (Raymond Hackett, of Stamford, Conn., of counsel), for appellant. 

Robinson, Robinson & Cole and Gross, Gross & Hyde, all of Hartford, Conn. 
(Lucius F. Robinson and Charles Welles Gross, both of Hartford, Conn., of coun- 
sel), for appellee. 

Before Rogers, Manton, and Hand, Circuit Judges. 

Rocers, Circuit Judge (after stating the facts as above). The question which 
this case raises is whether a German corporation, which during the World War 
was an alien enemy, is entitled, now that the war has been terminated, to maintain 
a’ suit for an accounting against a domestic corporation, to which the Alien Prop- 
erty Custodian paid, out of proceeds realized by a sale of the latter’s shares of 
stock in the former, a claim against the German corporation, and which had been 
seized and sold by him as enemy property by virtue of the powers vested in him 
by law, which also authorized him to liquidate claims against the fund. The Dis- 
trict Judge has answered the question in the negative, and has dismissed the com- 
plainant’s bill. We think the dismissal of the bill was required by law, and will 
proceed to state the reasons which lead us to that conclusion. 

The United States declared war against Germany on April 6, 1917, and on 
October 6, 1917, Congress passed the Trading with the Enemy Act. 40 Stat. pt. 1, 
c. 106, p. 411 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115Y%a et seq.). Sec- 
tion 2 of the act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115!%4aa) declared 
that the word “enemy,” as used therein, should be deemed to mean “any individual, 
partnership, or other body of individuals, of any nationality, resident within the 
territory * * * of any nation with which the United States is at war, or resident 
outside the United States and doing business within such territory, and any corpora- 
tion incorporated within such territory of any nation with which the United States 
is at war or incorporated within any country other than the United States and 
doing business within such territory.” The word “person,” as used in the act was 
defined in the same section as meaning “an individual, partnership, association, com- 
pany, or other unincorporated body of individuals, or corporation or body politic.” 

Section 3 of the act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115%b) 
made it unlawful for any person in the United States, except with a license of the 
President, to trade, or attempt to trade, either directly or indirectly, with or on 
account of, or on behalf of, or for the benefit of any enemy, or ally of an enemy. 
The words “to trade” were defined as meaning among other things: 

“(c) Enter into, carry on, complete, or perform any contract, agreement, or 
obligation. 
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“(d) Buy or sell, loan or extend credit, trade in, deal with, exchange, transmit, 
transfer, assign, or otherwise dispose of, or receive any form of property. 

“(e) To have any form of business or commercial communication or inter- 
course with.” 

Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115!4aa. 

And it was also made unlawful for any person to transmit any form of com- 
munication intended to be delivered directly or indirectly to any enemy. 

Section 4 of the act (Comp. St. 1918, Comp, St. Ann. Supp. 1919, § 3115%4bb) 
provided that every enemy or ally of enemy insurance or reinsurance company, and 
every enemy or ally of enemy, doing business within the United States through an 
agency or branch office, might apply to the President for a license to continue to do 
business, and the President was authorized to grant or refuse such a license for such 
period of time and on such conditions as he deemed necessary for the safety of the 
United States. But the complainant in its bill does not allege that it at any time 
obtained or applied for such a license. 

Section 6 of the act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115%4cc) 
authorized the President to appoint an official, to be known as the Alien Property 
Custodian, and empowered him to receive “all money and property in the United 
States due and belonging to an enemy * * * which may be paid, conveyed, trans- 
ferred, assigned, or delivered to said Custodian under the provisions of this act, 
and to hold, administer, and account for the same under the general direction of 
the President and as provided in this act.” 

The act of 1917 vested in the Custodian “all the powers of a common-law trus- 
tee” in respect of the property seized. See section 12 of the act. 40 Stat. pt. 1, ¢. 
106, p. 423. And the Act of March 28, 1918, 40 Stat. pt. 1, c. 28, p. 459 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § 3115%4ff), amended the Trading with the Enemy 
Act to read as follows: 

“The Alien Property Custodian shall be vested with all of the powers of a 
common-law trustee in respect of all property, other than money, which has been 
or shall be * * * conveyed, transferred, assigned, delivered, or paid over to him 
in pursuance of the provisions of this act, and, in addition thereto, acting under 
the supervision and direction of the President, and under such rules and regulations 
as the President shall prescribe, shall have power to manage such property and 
do any act or things in respect thereof or make any disposition thereof or of any 
part thereof, by sale or otherwise * * * as though he were the absolute owner 
thereof.” 40 Stat. pt. 1, c. 28, p. 460. 

[1] The Trading with the Enemy Act has been held to be a constitutional exer- 
cise of the war power. Stoehr v. Wallace, 255 U. S. 239, 41 S. Ct. 293, 65 L. Ed. 
604. The act was not terminated by the cessation of hostilities, by the joint resolu- 
tion declaring the state of war between Germany and the United States at an end, 
or by the President’s proclamation of peace. Commercial Trust Co, v. Miller, 262 
U. S. 51, 43 S. Ct. 486, 67 L. Ed. 858. 

[2] It thus appears that under the act of 1917 and the amendatory act of 1918 
the Alien Property Custodian was empowered to act “under the supervision of the 
President, and under such rules and regulations as the President shall prescribe.” 
And the court is entitled to take judicial notice of the executive orders prescribing 
the duties of the Alien Property Custodian. The order issued by the President on 
November 12, 1918, related to the duties of the Custodian respecting insurance com- 
panies. It specifically declared that the Custodian should have power, among other 
things, “to sell or otherwise dispose of * * * any and all property, other than 
money, of any insurance company heretofore doing business within the United 
States which has been or shall be conveyed * * * or paid over to him, or which 
shall be seized by him,” pursuant to the Trading with the Enemy Act. 

The order also gave him, after taking possession of the property, powers of 
custody, management, administration, and control over the business, property, and 
assets so taken. It specifically gave him power and authority “to pay all leases, 
claims, premiums, adjustment charges, rents, interest and other accounts and liens 
or charges * * * and to settle, compromise and adjust claims, demands and 
choses in action.” It also provided that he should have power “generally to man- 
age, administer, preserve, conduct, operate and control such business and any or all 
parts or parcels and assets thereof as.though the absolute owner. * * *” 

And in a subsequent provision (paragraph 5) it is declared that he shall have 
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“full power and discretion with respect to the business, property and assets of any 
insurance company * * * which has been or shall be seized by him, and may 
liquidate, reinsure or retrocede, or sell or otherwise dispose of in accordance with” 
the Trading with the Enemy Act as amended, “the said business in whole or in part 
at such times and upon such terms as he may determine. * * *” 

The provision empowering the Custodian to pay claims due from an alien enemy 
is set forth in section 9 of the Act of 1917 (Comp. St. 1918, Comp. St. Ann, Supp. 
1919, § 3115!4e): 

“That any person, not an enemy, or ally of enemy, claiming any interest, right, 
or title in any money or other property which may have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property Custodian hereunder, and held 
by him or by the Treasurer of the United States, or to whom any debt may be 
owing from an enemy, or ally of enemy, whose property or any part thereof shall 
have been conveyed, transferred, assigned, delivered, or paid to the Alien Property 
Custodian hereunder, and held by him or by the Treasurer of the United States, 
may file with the said custodian a notice of his claim under oath and in such form 
and containing such particulars as the said custodian shall require; and the Presi- 
dent, if application is: made therefor by the claimant, may, with the assent of the 
owner of said property and of all persons claiming any right, title, or interest therein, 
order the payment, conveyance, transfer, assignment or delivery to said claimant 
of the money or other property so held by the Alien Property Custodian or by the 
Treasurer of the United States or of the interest therein to which the President 
shall determine said claimant is entitled: Provfded, that no such order by the Presi- 
dent shall bar any person from the prosecution of any suit at law or in equity against 
the claimant to establish any right, title or interest which he may have in such money 
or other property. If the President shall not so order within sixty days after the 
filing of such application, or if the claimant shall have filed the notice as above 
required and shall have made no application to the President, said claimant may, 
at any time before the expiration of six months after the end of the war, institute 
a suit in equity in the District Court of the United States for the district in which 
such claimant resides, or, if a corporation, where it has its principal place of busi- 
ness (to which suit the Alien Property Custodian or the Treasurer of the United 
States, as the case may be, shall be made a party defendant), to establish the interest, 
right, title, or debt so claimed, and if suit shall be so instituted then the money 
or other property of the enemy, or ally of enemy, against whom such interest, right, 
or title ig asserted, or debt claimed, shall be retained in the custody of the Alien 
Property Custodian, or in the Treasury of the United States, as provided in this 
act, and until any final judgment or decree which shall be entered in favor of the 
claimant shall be fully satisfied by payment or conveyance, transfer, assignment, 
or delivery by the defendant or by the Alien Property Custodian or Treasurer of 
the United States on order of the court, or until final judgment or decree shall be 
entered against the claimant, or suit otherwise terminated. 

“Except as herein provided, the money or other property conveyed, transferred, 
assigned, delivered, or paid to the Alien Property Custodian shall not be liable to 
lien, attachment, garnishment, trustee process, or execution, or subject to any order 
or decree of any court. 

“This section shall not apply, however, to money paid to the alien property 
custodian under section ten hereof.” 

40 Stat. pt. 1, c. 106, p. 419. 

[3] The above section relates only to claims made by any person “not an enemy 
or ally of an enemy.” There is no authorization of any suit by an “enemy or ally 
of an enemy” anywhere therein. The rights of “any enemy” to any money or prop- 
erty received and held by the Alien Property Custodian are governed by the pro- 
vision contained in section 12 of the act of 1917 hereinbefore referred to, and which 
declared that after the end of the war any claim of any enemy “to any money or 
other property” received and held by. the Custodian or deposited in the Treasury 
“shall be settled as Congress shall direct.” Congress has not yet directed. If the 
complainant can maintain this suit to recover from the defendant the money paid 
to it by the Custodian out of the proceeds realized by him from the sale of the com- 
plainant’s enemy property in the United States, it can, to that extent at least, and 
without any authorization of Congress, recover back so much of the proceeds as 
the Custodian paid over to the defendant. This we think complainant cannot do. 
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As we understand the legislation of Congress, the intention was that the acts of 
the Custodian respecting “enemy owned property” should be the acts of an absolute 
owner—the enemy owner retaining no rights therein, but only a right, after the end 
of the war, to have his rights settled “as Congress shall direct,’ and which, as we 
have said, Congress has not yet directed. 

This complainant, at the time the Custodian seized and sold its shares of stock 
in the defendant company, was, in our opinion, divested of all right, title, or interest 
in the property, and in the proceeds realized by the subsequent sale of the property. 
It could not thereafter reclaim the property from the person to whom it was sold. 
It had no right to or interest in the proceeds of the sale, and no right to reclaim 
any portion thereof which the Custodian paid over to a third person in settlement 
of a claim which such person had against the enemy. The original enemy owner 
is without right to question the seizure, or sale, or disposition made of the proceeds 
of the sale. 

Section 9, as already stated, was not for the benefit of an enemy. It relates, 
not to the rights of enemies in the property held by the Custodian, but to the rights 
or claims of other than enemies against such property. But it conferred on any 
person “not an enemy,” and who claimed any interest, right, or title in the property 
in the possession of the Custodian, or who claimed that any debt was owing to him 
from an enemy whose property: was in the possession of the Custodian, the right 
to file with that official a notice of his claim under oath, and in such cases the Presi- 
dent might, upon the application of the claimant, “with the assent of the owner of 
said property and of all persons clainfing any right, title, or interest therein,” order 
payment to be made to the claimant to the extent of his interest therein. 

The words “Provided, that no such order by the President shall bar any person 
from the prosecution of any suit at law or in equity against the claimant” to 
establish his right or interest therein, cannot include the original enemy owner 
of the property, for we have seen that under the provisions of section 9, as drawn, 
there was no power to pay claimants, except “with the assent of the owner of 
said property.” After his assent was once given, it was, of course, final, and 
would estop him thereafter from instituting a suit against the claimant to re- 
cover back the property paid with his assent. The act of 1918 enlarged the 
power of the Custodian to deal with the property of an enemy which he had taken 
into possession, conferring upon him the power of an absolute owner. But 
it cannot be claimed that this enlargement of the Custodian’s powers to deal with 
an enemy’s property had the effect of enlarging the scope of section 9 beyond what 
it had when Congress adopted it. As that section did not give the enemy owner 
of the seized property a right of action against a “claimant,” and as no such 
right is given in the act of 1918, we confess ourselves at a loss to see whence the 
right is derived. 

[4] There is another phase of the question herein involved to which we think 
it proper to refer. This court is entitled to take judicial notice of the Treaty of 
Berlin, signed between the United States and Germany on August 25, 1921. That 
treaty was ratified by both parties and was proclaimed by the proclamation of 
the President of the United States on November 14, 1921. 42 Stat. pt. 2, p. 1939. 
According to that treaty the war between the United States and Germany was 
terminated on July 2, 1921. Article I of the Treaty declares that “Germany under- 
takes to accord to the United States, and the United States shall have and enjoy, 
all the rights, privileges, indemnities, reparations or advantages specified” in the 
Joint Resolution of the Congress of the United States of July 2, 1921 (42 Stat. 
105), including all the rights and advantages stipulated for the benefit of the 
United States in the Treaty of Versailles which the United States shall fully enjoy 
= the fact that such treaty has not been ratified by the United 

tates.” 

The Joint Resolution of July 2, 1921, above referred to, after declaring the state 
of war between the two countries at an end, provided in its second section that 
in making that declaration, and as a part of it, “there are expressly reserved to 
the United States of America and its nationals any and all rights, privileges, in- 
demnities, reparations, or advantages, together with the right to enforce the same, 
to which it or they have become entitled under the terms of the Armistice signed 
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November 11, 1918, * * * or which were acquired by or are in the possession of 
the United States * * * by reason of its participation in the war or to which 
its nationals have thereby become rightfully entitled; or which, under the treaty 
of Versailles, have been stipulated for its or their benefit; or to which it is 
entitled as one of the principal allied and associated powers; or to which it is 
entitled by virtue of any act or acts of Congress; or otherwise.” 

It is thus seen that the Treaty between the United States and Germany specifi- 
cally accorded to the United States all the rights and advantages stipulated for 
the benefit of the United States in the Treaty of Versailles. And an examination 
of the latter treaty shows it provided that “Germany undertakes to compensate her 
nationals in respect of the sale or retention of their property, rights or interests 
in Allied or Associated States.” Article 297, (2), (i). It shows, further, that 
there was reserved to the United States, being one of the Allied Powers, “the 
right to retain and liquidate all property, rights and interests belonging * * * to 
German nationals or companies controlled by them.” It also declared that “all 
exceptional war measures, or measures of transfer, or acts done or to be done in 
execution of such measures, * * * shall be considered as final and binding upon all 
persons.” It is declared, too, that all orders or decisions of any department of the 
government, made or given, or purporting to be made or given, in pursuance of 
war legislation with regard to enemy property rights or interests, is confirmed 
and that every action taken with regard to any such property is confirmed. It 
added: “No question shall be raised as to the regularity of a transfer of any 
property, rights or interests dealt with in pursuance of any such order, direction, 
decision or instruction.” It defined measures of transfer as “those which have affected 
or will affect the ownership of enemy property by transferring it in whole or in 
part to a person other than the enemy owner, and without his consent, such as 
measures directing the sale, liquidation, or devolution of ownership in enemy prop- 
erty, or the canceling of titles or securities.” And it expressly declared in article 
297, paragraph (b), that “the property, rights, and interests of German nationals 
will continue to be subject to exceptional war measures that have been or will be 
taken with regard to them.” 

The Constitution, in article 6, declares that all treaties made, or which shall be 
made, under the authority of the United States, shall bé the supreme law of the land, 
and all judges are bound thereby. 

The complainant, a German national, is in the courts of the United States 
seeking to assert that a transfer made by the Alien Property Custodian to this 
respondent pursuant to an act of Congress concerning the property rights of an alien 
enemy, were ineffective as against it, and that it can reclaim the property. But 
under the treaty it has no such right. Germany has assumed the obligation of 
compensating her own nationals “or companies controlled by them in respect of 
the sale or retention of their property, rights or interests” in this country at the 
close of the war. It has acknowledged the right of the United States to retain 
and liquidate all property, rights, and interests within this country at the date of 
the treaty and belonging “to German nationals or companies controlled by them.” 
It has agreed that “as between the Allied and Associated Powers or their nationals 
on the one hand and Germany or her nationals on the other hand, all the exceptional 
war measures, or measures of transfer, or acts done or to be done in execution of 
such measures, * * * shall be considered as final and binding upon all persons. * * *” 

At the time the Alien Property Costodian seized the stock of the complainant, 
such complainant was an alien enemy, and its property within the United States 
was subject to seizure and to such disposition as Congress directed. During the 
continuance of the war, the complainant, being an enemy alien, could not have been 
heard to complain. After the war was ended by the treaty of peace, whatever right 
the complainant possessed in the property seized and disposed of was subject 
to the provisions of the treaty. Those provisions clearly contemplate that no 
question shall be raised by a German national in the courts of the United States 
as to the regularity or validity of the proceedings taken by the Alien Property 
Custodian in the sale and transfer of any property rights or interest owned by 
a German national and dealt with as enemy property under the war legislation of 
Congress.. The treaty, in our opinion, bars the assertion in our courts of any such 
claim as that put forward by the complainant herein. See Lange v. Wingrave (D. C.) 
295 F. 565; United States v. Chemical Foundation (D. C.) 244 F. 300; Junkers v. 
Chemical Foundation (D. C.) 287 F. 597, 598. 
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[5] It is said that the retrocession agreements which were in existence prior to 
April 1, 1917, were not terminated by the declaration of war, and that the Trading 
with the "Enemy Act expressly permitted the continuance of insurance and re- 
insurance contracts. The complainant relies upon Kershaw v. Kelsey, 100 Mass. 
561, 97 Am. Dec. 124, 1 Am. Rep. 142, which has long been regarded as a lead- 
ing case. The opinion in that case was written by Mr.' Justice Gray (afterwards of 
the Supreme Court of the United States), and it reviews at great length the author- 
ities, beginning with the judgment of Sir William Scott with the famous case of 
The Hoop, 1 C. Rob. 196. 

In his opinion in the Kershaw Case, Mr. Justice Gray, at pages 572, 573, said: 
“The result is that the law of nations, as judicially declared, prohibits all intercourse 
between citizens of the two belligerents which is inconsistent with the state of 
war between their countries, and that this includes any act of voluntary submission 
to the enemy, or receiving his protection, as well as any act or contract which 
tends to increase his resources, and every kind of trading or commercial dealing or 
intercourse, whether by transmission of money or goods, or orders for the delivery 
of either, between the two countries, directly or indirectly, or through the inter- 
vention of third persons or partnerships, or by contracts in any form looking to 
or involving such transmission, or by insurances upon trade with or by the enemy. 
Beyond the principle of these cases the prohibition has not been carried by judicial 
decision.’ 

The doctrine above stated is in hamony with the decisions of the Supreme . 
Court of the United States. Scholefield v. Eichelberger, 7 Pet. 586, 8 L. Ed. 793; 
Coppell v. Hall, 7 Wall. 542, 554, 19 L. Ed. 244; United States v. Quigley, 103 
U. S. 595, 26 L. Ed. 524; Carson v. Dunham, 121 U. S. 421, 7 S. Ct. 1030, 30 L. 
Ed. 992; The Rapid, 8 Cranch, 155, 3 L. Ed. 520; Conrad v. Wapples, 96 U. S. 
279, 287, 24 L. Ed. 721; Briggs v. United States, 143 U. S. 346, 12 S. Ct. 391, 36 
L, Ed. 180. In Conrad v. Wapples, supra, the Supreme Court said: “It was 
commercial intercourse and correspondence between citizens of one belligerent and 
those of the other, the engaging in traffic between them, which were forbidden by the 
laws of war and by the President’s proclamation of non-intercourse. So long as 
o —_ existed, all intercourse between them inconsistent with actual hostilities was 
unlawful.” ° 

The court in Insurance Co. v. Davis, 95 U. S. 425, 429 (24 L. Ed. 453), said: 
“That war suspends all commercial intercourse between the citizens of two belligerent 
countries or States, except so far as may be allowed by the sovereign authority, 
has been so often asserted and explained in this court, within the last 15 years, 
that any further discussion of that proposition would be out of place. As a con- 
sequence of this fundamental proposition, it must follow that no active business can 
be maintained, either personally or by correspondence, or through an agent, by 
the citizens of one belligerent with the citizens of the other.” 

And in Williams v. Paine, 169 U. S. 55, 70, 18 S. Ct. 279, 285 (42 L. Ed. 658), 
the court declared: “Certain kinds of agencies are undoubtedly revoked -by the 
breaking out of hostilities. Agents of an insurance company, it is said, would come 
within that rule. Insurance Company v. Davis, 95 U. S. 425, 429 [24 L. Ed. 453]. 
* * * It is easy to see that active and continuous business of such a nature could 
not be carried on during a war where the principal and the agent reside in the 
different countries engaged in such war.” 

The Trading’ with the Enemy Act, while making trading with the enemy 
unlawful, extended certain privileges in relation to patents, trade-marks, and copy- 
rights. And section 4 of the act made special provision regarding “every enemy in- 
surance or reinsurance company” doing business within the United States through an 
agency or branch office, or otherwise. It provided that every such company might, 
within 30 days after the passage of the act, apply to the President for a license “to 
continue to do business.” It gave authority to the President to enter an order 
granting or refusing to grant such license for such period and on such conditions 
as the President determined. The Trading with the Enemy Act permitted the 
continuance of the insurance business if a license from the President was obtained. 
This complainant, however, applied for no license and obtained none. 

Moreover, in the argument in this court and in its brief, the complainant ad- 
mitted that the licenses which were issued were nothing more than liquidating 
licenses, which prevented the German companies from making other and new con- 
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tracts of insurance with American companies and American citizens. It conceded 
that they simply permitted the German companies to collect their premiums and pay 
their losses upon existing business. In this connection we may repeat what was 
said by this court in Garvan v. $20,000 Bonds, 265 F. 477, 478: “The President, 
through the Secretary of the Treasury, issued licenses to the companies in question, 
not to continue to do business in the United States, but for the purpose of being 
liquidated.” 

[6] The complainant also bases its claim to do business in this country on 
the President’s proclamation of April 6, 1917, which, in its essential provisions, is as 
follows. 

“Whereas, certain insurance companies, incorporated under the laws of the 
German Empire, have been admitted to transact the business of insurance in various 
states of the United States, by means of separate United States branches estab- 
lished pursuant to the laws of such states, and are now engaged in business under 
the supervision of the insurance departments thereof, with assets in the United 
States deposited with insurance departments or in the hands of resident trustees, 
citizens of the United States, for the protection of. all policyholders in the United 
States: * * * 

“Now, therefore, I, Woodrow Wilson, President of the United States of 
America, by virtue of the powers vested in me as such, hereby declare and proclaim 
that such branch establishments of German insurance companies now engaged in the 
transaction of business in the United States pursuant to the laws of the several 
states are hereby authorized and permitted to continue the transaction of their 
business in accordance with the laws of such states in the same manner and to the 
same extent as though a state of war did not now exist. * * *” 

40 Stat. pt. 2, p. 1654. 

The above proclamation deals exclusively with United States branches of Ger- 
man companies established pursuant to the laws of the various states of the United 
States and having assets in the United States deposited with insurance departments, 
or in the hands of resident trustees, citizens of the United States, for the pro- 
tection of policy holders. It certainly did not, as is claimed, permit German in- 
surance companies of “all classes” to continue their business as though a state of war 
did not exist. 

There is no allegation in the pleadings that the treaties between complainant 
and respondent were with the United States department of the complainant company. 
In the complaint it is alleged that the complainant had a United States branch, 
and that complainant had agreements with respondent which were not in any way 
related to the business of complainant’s United States branch. In the absence of 
any allegation that the treaties and contracts, in existence between complainant and 
respondent prior to the making of the agreement of March 31, 1917, were with 
complainant’s United States branch or department, the complainant cannot support 
its argument that because of the President’s proclamation it had the right to con- 
tinue its business in the United States, “just as though no state of war existed.” 

It appears that subsequent to April 1,.1917, the respondent incurred and paid 
losses on reinsurances under the treaty with the Home Insurance Company, which 
had been retroceded to the complainant prior to the aforesaid date, and that, for 
reasons which need not be set forth herein, the amount of the complainant's liability 
on the reinsurances so retroceded to it was not determined until January, 1921; that 
these losses were paid by the respondent, and were chargeable against the com- 
plainant, because of cessions to it prior to April 1, 1917, the premiums for which had 
in regular course been received by it. 

‘al The Alien Property Custodian, in liquidating the affairs of the com- 
plainant, had the respondent’s claim before him for reimbursement in the amount 
the respondent had paid under the treaty with the Home Insurance Company after 
April 1, 1917. After hearings on that claim the Custodian allowed it in the sum 
of $54,002.72, and paid to the respondent that amount, less the sum of $4,669.64 
due to the complainant on the same account, making the balance paid by him to the 
respondent in full settlement of the claim of $49,333.12. This amount the com- 
plainant asks the court to direct the respondent to pay over to it. 

In view of the agreement made by these parties on March 31, 1917, and here- 
tofore referred to, it is not important to the decision of the question now before 
the court to determine what effect the declaration of war had upon the contracts 
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which at that time existed between them. In 3 Williston on Contracts, § 1748, 
it is said that “existing contracts between domestic citizens and enemy aliens, which 
were entered into before war broke out and which were valid at that time, are 
either suspended or terminated by a declaration of war. They are merely suspended 
if the delay in performance caused by the war is not so great as materially to affect 
the burden of the contract, but otherwise they are terminated.” 

The contract of March 31, 1917, was neither suspended nor terminated by the 
declaration of war. At the time Congress declared war the contract of March 
3lst was an executed, and not an executory, contract. It had already operated to 
cancel all retrocessions, contracts, and agreements between the complainant and 
respondent, and the respondent had taken over and acquired that full beneficial 
interest in each of the treaties and contracts of reinsurance then in force between 
the respondent and the American and Canadian companies. There remained, how- 
ever, certain losses which had already occurred, and for which the complainant was 
bound, but which had not at that time been ascertained, and for which no payment 
had been made by the complainant to the respondent. When these losses were paid 
by the respondent to the Home.Insurance Company, the complainant, which had re- 
ceived the premiums on the policies, became indebted to the respondent in the amount 
so paid. The war did not cancel that debt, and under the legislation of Con- 
gress, authorizing the Custodian to pay claims due from an enemy out of the pro- 
ceeds realized from the sale of that enemy’s property, the respondent’s claim was 
presented and paid. 

We understand that it is claimed by the compainant that the presentation of this 
claim to the Custodian operated to rescind the agreement of March 31, 1917. We are 
at a loss to see any basis whatever for such a contention, and our attention has not 
been called to any provision in that agreement which gives either to complainant 
or to respondent an option to rescind. Neither has our attention been called to 
any proposition of law, and we know of none, which lends countenance to the 
suggestion that the agreement was rescinded by the presentation of the claim. 

[8] The Custodian seized on March 13, 1918, the shares of stock which the 
complainant then owned in the respondent company. The old certificates were can- 
celed and new certificates issued therefor. The sale of this stock was not made 
by the Custodian until March, 1920. At the time of the sale the Custodian was 
acting under the act of 1918, the provisions of which, hereinbefore set forth, 
clothed him with all the powers of absolute ownership. The purchaser of the shares 
obtained all the right, title, and interest that the complainant had in the stock. The 
complainant not only had no interest in the stock, but it had no interest in the 
proceeds realized from the sale of the stock. From the time the stock was seized 
and taken into the Custodian’s possession, the title to the stock passed to the Custodian, 
and when the latter, ag owner, sold it, the proceeds of the sale passed to the 
Custodian, as trustee for the United States, to be dealt with as the United States, 
as owner, might determine. The complainant could not reclaim the stock from the 
purchaser. Neither could it reclaim the proceeds of the sale. Neither was it 
interested in the use to which Congress devoted them. 

[9] It was argued by complainant’s counsel that the Trading with the Enemy 
Act did not contemplate confiscation of enemy owned property but provided for 
custodianship only. There is support for this contention in section 9 of the act 
of 1917, which permitted payment of claims with “the assent of the owner” of 
the property seized. But the act of 1918, amending the former act, gave the 
Custodian the powers of an absolute owner. We have already expressed our opinion 
that the power exists in Congress to confiscate the property of the subjects of an 
enemy found in the United States in time of war. Whether Congress intended to 
exercise the power in the act of 1917, and the amendatory act of 1918, is another 
question. Blackstone, in 1 Comm. 299, speaks of bona confiscata (confiscated goods) 
being so called “because they belong to the fiscus or imperial treasury, or, as our 
lawyers term them, forisfacta; that is such whereof the property is gone away 
or departed from the owner.’ From what has adready been said it appears that 
the United States, through the Custodian, seized the enemy property of the com- 
plainant which was within the United States, sold it, and adjusted claims against 
it, and then deposited the balance in the Treasury of the United States, and the 
whole was done in accordance with the legislation of Congress. 

In Halsey v. Lowenfeld, [1916] 2 K. B. 707, 713, Lord Chief Justice Reading 
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said: “The property of alien enemies is at common law subject to confiscation by the 
crown in virtue of the royal prerogative. See Hale’s Pleas of the Crown, vol. 1, 
p. 95; Porter v. Freudenberg, [1915] 1 K. B., 857, 867.” 

Chief Jusice Marshall, in 1814, writing for the Supreme Court, in Brown v. 
United States, 8 Cranch, 110, 122 (3 L. Ed. 504), said: “Respecting the power of 
government no doubt is entertained. That war gives to the sovereign full right 
to take the persons and confiscate the property of the enemy wherever found, is 
conceded. The mitigations of this rigid rule, which the humane and wise policy 
of modern times has introduced into practice, will more or less affect the exercise of 
this right, but cannot impair the right itself. That remains undimished, and when 
the sovereign authority shall choose to bring it into operation, the judicial department 
must give effect to its will.” 

In Hanger v. Abbott, 6 Wall, 532, 536 (18 L. Ed. 939) Mr. Justice Clifford, 
writing for the Supreme Court in 1867, said: “In former times the right to confiscate 
debts was admitted as an acknowledged doctrine of the law of nations, and in 
strictness it may still be said to exist; but it may well be considered as a naked and 
impolitic right, condemned by the enlightened conscience and judgment of modern 
times.” 

Under section 6 of the act of 1917 the Custodian was bound “to hold, administer 
and account” for the property “due or belonging to an enemy,’ which came into 
his possession and any transfer of money or property to the Custodian, in accordance 
with the provisions of the act, was made by section 7 (e), being Comp. St. 1918, 
Comp. S. Ann. Supp. 1919, § 311544d, “a full acquittance and discharge for all 
purposes of the obligation of the person making the same to the extent of the 
same.” And in section 12 of the act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 3115%4ff) it was provided that “after the end of the war any claim of any enemy 
or of an ally of enemy to any money or other property received and held by the 
alien property custodian or deposited in the United States Treasury, shall be settled 
as Congress shall direct.” And Congress has not yet “directed” repayment to enemies 
for property which the United States took into its possession prior to the peace. 

We are familiar with what many of the judges of the United States have said 
as to the confiscation of the property of enemies and the injustice which it in- 
volves. See Ware v. Hylton, 3 Dall. 199, 254, 281, 1, L. Ed. 568; Brown v. United 
States, 8 Cranch, 110, 123, 3 L. Ed. 504; United States v. Percheman, 7 Pet. 51, 
86, 87, 8 L. Ed. 604. Confiscation is undoubtedly a harsh exercise of the rights 
of war. But, as the right exists, whether it shall be exercised depends solely upon 
Congress, and not upon the courts. What the direction of Congress ultimately 
will be as to the relief to be extended to the enemy owners of seized property is 
not a question upon which the courts have any need to speculate. The fact that 
by the Treaty it is agreed between the United States and Germany that each 
nation will pay the claims of its own nationals indicates that the owners of prop- 
erty seized as belonging to an enemy are not left remediless, and that their losses 
are to be repaid. 

Decree affirmed. 


MURPHY v. SECOND RUSSIAN INS. CO. 
(Court of Appeals of New York. Feb. 25, 1925.) 
148 Northeastern Reporter, 702. 

INSURANCE—FUNDS OF RUSSIAN CORPORATION HELD SUBJECT TO 
ATTACHMENT BY RESIDENT ASSIGNEE OF FOREIGN CORPORA- 
TION, WHERE CLAIM GROWS OUT OF CONTRACT EXECUTED IN 
FOREIGN NATION. 

Funds of a Russian insurance corporation, deposited with the state superintendent 
of insurance, and trusteed with a bank and trust company respectively, held subject 
to levy under attachment by a resident assignee of a foreign corporation, where 
a grows out of a breach of. the contract made and executed in Norway or 
Russia. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from Supreme Court, Appellate Division, First Department. 
Action by John F. Murphy against the Second Russian Insurance Company. 
An order of Special Term denying a motion for an order directing plaintiff to reply 
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to certain defenses set up in the answer and discharging the attachment theretofore 
granted, and to vacate a levy made under such attachment or require an increase 
in the security given by plaintiff upon such attachment, was affirmed by the Appel- 
late Division (210 App. Div. 847, 206 N. Y. S. 939), and defendant appeals by per- 
mission. Order affirmed, and question certified answered in the affirmative. 

The following question was certified : 

“Are the funds of the Second Russian Insurance Company, a foreign corpora- 
tion, deposited with the state superintendent of insurance, and trusteed with the 
Bank of New York and trust company, respectively, pursuant to the insurance laws 
of the State of New York, subject to levy under attachment by a claimant resident 
of the State of New York, who is assignee of a foreign corporation, where the claim 
grows out of the breach of a contract made and executed in Norway and/or Russia?” 

Albert Massey and Michael S. Gleason, both of New York City, for appellant. 

Blaine F. Sturgis and Hartwell Cabell, both of New York City, for respondent. 

William C, Cannon and Allen Wardwell, both of New York City, for Stetson, 
Jennings and Russel, amicus curiz. 

David Rumsey and Louis J. Wolff, both of New York City, for Fred S. James 
& Co., amicus curiez. 

Per CurtAM. Order affirmed, with costs; question certified answered in the 
affirmative. 

Hiscock, C. J., and Cardozo, Pound, Crane, Andrews and Lehman, JJ., concur. 

MacLaughlin, J., absent. 


FIRST RUSSIAN INS. CO., EstasiisHep 1n 1827, anp Paut E. Rasor, REsPon- 
DENTS, v. JAMES A. BEHA, As SUPERINTENDENT OF INSURANCE OF THE 
STATE OF NEw York, APPELLANT 
(Court of Appeals of New York. April 7, 1925.) 

148 Northeastern Reporter, 722. 

Appeal by defendant from a judgment of the Appellate Division, Third Depart- 
ment (—— App. Div. , 207 N. Y. S. 837), modifying, and, as modified, affirming 
a judgment of Trial Term in favor of plaintiff. 

Appeal from a judgment of the Appellate Division of the Supreme Court in the 
Third Judicial Department, entered January 15, 1925, modifying, and affirming as 
modified, a judgment in favor of plaintiff entered upon a decision of the court at a 
Trial Term without a jury. The action was brought to obtain the payment and 
delivery, subject to suitable provision assuring the payment of any indebtedness of 
the plaintiff company, of $223,000 par value New York City stock belonging to the 
plaintiff company which had been deposited with the superintendent of ‘insurance, 
pursuant to the provisions of the Insurance Law, for the protection of the policy- 
holders of the company in the United States; the plaintiff company at the time of 
the commencement of the action having discontinued the transaction of business 
in the United States and having paid all its obligations to United States policyholders 
and creditors, with the exception of certain claims in dispute. The question was 
whether defendant could properly and legally surrender the property in question to 
the present board of directors of the plaintiff company. 

Albert Ottinger, Atty. Gen. (J. Du Pratt White, of New York City, Edward 
G, Griffin, of Albany, and Joseph C. H. Flynn, of Brooklyn, of counsel), for 
appellant. . 


Frederick B. Campbell, and Paul C. Whipp, both of New York City, for 
respondents. 

Per CurtaM. The considerations which lead to a reversal in the case of Russian 
Reinsurance Co. v. Bankers’ Trust Company, decided herewith (240 N. Y. 149, 147 
N. E. 703): are not presented by the record in this case. The continued existence 
of the corporation and the authority of the directors are conclusively established 
by the findings which have been unanimously affirmed. The defendant holds the 
property and is sued as an officer of the state, and there is no danger of recovery 
against him in another jurisdiction. 

Pounp, J. (dissenting). I dissent. The findings must be read in the light of 
undisputed facts of history of which the court takes judicial notice. Obviously, the 
plaintiff corporation is not in a normal condition, It no longer exists de facto in 
Russia. We have held that the decrees of the Soviet government have not so 
destroyed the de jure existence of the Russian insurance companies that they are 
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immune from suit in this state. But, unquestionably, the Soviet government has 
accomplished a result, unlawful in the eyes of our government though it may be. 
It has, at least, sequestrated the property of the corporation in the sense that it 
has seized it for the use of the state. Cent. Dict. We say that this was not a 
legal act, because the United States does not recognize the Soviet government. It 
was, however, an act done under color of governmental authority, and it has the 
effect of preventing the further operation of the corporation in Russia and of pre- 
venting creditors, policyholders, and stockholders from asserting their claims against 
it in Russia or in any country which recognizes the validity of the Soviet decrees. 

The Insurance Law (Consol. Laws, c. 28), § 63, subd. 4, provides that, when a 
foreign corporation authorized to do business “and having assets in this state has 
been placed in the hands of a receiver or had its property sequestrated in its domi- 
ciliary state or country or. in any other state or country, the superintendent may, 
the Attorney-General representing him, apply to the Supreme Court or any justice 
thereof in the judicial district in which such corporation has its principal office for 
the transaction of business in this state, for an order directing such corporation to 
show cause why the superintendent should not take possession of its property and 
conserve its assets for the benefit of its creditors, and for such other relief as the 
nature of the case and the interest of its policyholders, creditors, stockholders, or the 
public may require. * * *” 

Without recognizing the Soviet decrees, we must recognize the resulting facts. 
It is as if the Soviet government had decreed the death of A., and A. had been 
executed. If he had been a citizen of New York, we might say that he was murdered, 
but, none the less, we would proceed to administer his estate. We would deal with 
the fact and ignore the cause. So, here, we have a corporation which has no property 
in its domiciliary country, because its property has been taken from it so far as 

the Soviet government could reach it. It is no longer able lawfully to care for 
’ its policyholders, creditors, and stockholders in Russia. Its governing board is in 
exile. It cannot function normally. It may defend itself by pleading its non-existence 
in any forum where that plea is recognized, and it will be immune from suit in 
New York when it withdraws from the jurisdiction. Shall its so-called agent have 
possession of its property in New York to deal with as he or the directors see fit, 
possibly without recognizing any of its obligations to its Russian creditors, policy- 
holders or stockholders, or shall the superintendent of insurance conserve its assets 
for the benefit of such creditors, policyholders, and stockholders generally? 

We are not recognizing the decrees of the Soviet government. Why should we 
recognize as the proper custodian of the funds in suit the mangled and exiled artificial 
person which now claims to exist under the laws of Russia, but which may, as soon 
as its agent receives the funds, assert its nonexistence under the Soviet decrees as 
against stockholders, creditors, and policyholders? The corporation is a mere 
simulacrum. If we regard facts rather than legal technicalities, its funds now belong 
in equity to its policyholders, creditors, and stockholders to be administered in liqui- 
dation proceedings under the Insurance Law (section 63) or otherwise in accord- 
ance with the public policy of the state and the United States. In James & Co. v. 
Second Russian Insurance Co., 239 N. Y. 248, 255, 146 N. E. 369, 370, Cardozo, J., 
said: “The decree of the Russian Soviet government nationalizing its insurance 
companies has no effect in the United States unless, it may be, to such extent as 
justice and public policy require that effect be given. We so held in Sokoloff v. 
National City Bank (239 N. Y. 158). Justice and public policy do not require that 
the defendant now before us shall be pronounced immune from suit.” See, also, 
“The Effect of Soviet Decrees in American Courts,” 34 Yale Law Journal, 449, in 
whichsthe author concludes as follows: “Under the precedents to which reference 
has been made, nonrecognition has certainly not been heretofore regarded as a 
sufficient reason for regarding as utterly void and of no legal effect the laws of 
an unrecognized government ruling by paramount force such as the Soviet régime 
in Russia is conceded to be.” 

The point has been reserved in this court. Justice and public policy do not require 
us to recognize the corporation as the proper administrator of its funds in this state. 
We should not lose sight of future consequences nor should the Russian companies, 
in their equivocal position of being corporations to enforce their claims and nul tiel 
corporations when sued, be dealt with too indulgently in our courts. 

It may be urged that we have no concern with these questions so long as our 
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own citizens are protected. But our policy was, by analogy at least, otherwise declared 
in People In re City Equitable Fire Ins. Co., 238 N. Y. 147, 156, 144 N. E. 484, 486, 
where the court, through Andrews, J., said: “The superintendent is not, therefore, 
to take possession of the property solely for the benefit of creditors or policyholders 
in this state or in the United States but for the interest of all its policyholders, 
creditors and stockholders wherever they may be. He is to liquidate the business 
here for that purpose.” 

Hiscock, C. J., and Cardozo, Crane, and Lehman, JJ., concur in per curiam 
opinion. 

Pound, J., reads dissenting opinion. 

MacLaughlin and Andrews, JJ., not sitting. 

Judgment affirmed, without costs. 


Nicnotas ANDRE, Suinc oN BEHALF oF HIMSELF AND OTHER STOCKHOLDERS OF 
NorTHERN INSURANCE COMPANY OF Moscow, APPELLANT, v. JAMES A. BEHA, 
AS SUPERINTENDENT ,OF INSURANCE OF THE STATE OF NEW York, 
RESPONDENT, AND MortTIMER W. BYERS, ET AL., AS TRUSTEES, ET 
AL., APPELLANTS. 

(Court of Appeals of New York. April 7, 1925.) 

Appeal from a judgment, entered February 13, 1925, upon an order of the 
Appellate Division of the Supreme Court in the Second Judicial Department (211 
App. Div. 380, 208 N. Y. S. 65), reversing a judgment in favor of plaintiff and 
defendants, appellants, entered upon the report of a referee and directing a dis- 
missal of the complaint. The action was brought to secure possession on the part 
of the Northern Insurance Company of Moscow of certain funds and securities 
deposited by it with the superintendent of insurance of the state of New York and . 
the said trustees, under and pursuant to the provisions of section 27 of the Insur- 
ance Law (Consol. Laws, c. 28), as are not required by the said statute to be re- 
tained for the protection of policyholders and creditors. 

John W. Hogan, of Syracuse, and Paul Bonynge and Wendell P. Barker, both 
of New York City, for plaintiff, appellant. 

Mortimer W. Byers, of New York City, for trustees, defendants, appellants. 

William H. Harding, of Syracuse, and Meier Steinbrink, of Brooklyn, for 
Northern Insurance Company of Moscow et al., defendants, appellants. 

Albert Ottinger, Atty. Gen. (Edward G. Griffin, of Albany, of counsel), for 
respondent. 


Frederick B. Campbell and Paul C. Whipp, both of New York City, amici 
curiz. 

Per CurtAM. Plaintiff, as managing director for Northern Insurance Company 
of Moscow, is not the real party in interest, and may not maintain this action as 
such. Spencer v. Standard C. & M. Corp. 237 N. Y. 479, 143 N. E. 651. As a stock- 
holder suing in a representative capacity in the right of the corporation, he has not 
made out a cause of action, since no waste of corporate assets is threatened. Hawes 
v. City of Oakland, 104 U. S. 450, 26 L. Ed. 827. The judgment should be affirmed, 
with costs. 

Hiscock, C. J., and Cardozo, Pound, McLaughlin, and Lehman, JJ., concur. 

Crane, J., dissents. 

Andrews, J., not voting. 

Judgment affirmed. 


CROSLAND et al. v. HUNSUCKER et al. (No. 11831.) 
(Supreme Court of South Carolina. Sept. 9, 1925.) 
129 Southeastern Reporter 199. 

1. INSURANCE--IN ACTION FOR PREMIUMS ON FIRE INSURANCE 
POLICY, EXCLUSION OF EVIDENCE AS TO TRADE USAGE AND 
CUSTOM HELD ERROR. 

In action by fire insurance agents to recover premiums on policies which they 
had issued in renewal of former policies, it was error to exclude evidence of trade 
usage or custom of agents to issue such policies at expiration of prior policies. 

(For other cases, see Insurance, Dec. Dig., § 153.) 
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2. APPEAL AND ERROR—ADMISSION OF IRRELEVANT. TESTIMONY 
IN ACTION FOR INSURANCE PREMIUMS HELD HARMLESS. 


In action by fire insurance agents for premiums on renewals policies, issued by 
them to purchasers of property which they had previously kept insured, admission 
of testimony by one defendant as to his plans when he bought business involved, 
though irrelevant, held harmless. 

(For other cases, see Appeal and Error, Dec. Dig., § 1050[2].) 


3. EVIDENCE—RECEIPT OF SECONDARY EVIDENCE AS TO CON- 
TENTS OF STATEMENT IN ACTION FOR INSURANCE PREMIUMS, 
WITHOUT NOTICE OF INTENT TO INDUCE IT, HELD NOT ERROR; 
WITNESS HAVING TESTIFIED TO SEARCH FOR AND INABILITY 
TO FIND MISSING PAPER. 

Where defendants, sued for premiums on renewal fire insurance policies, denied 
acceptance of such policies, it was not error to admit testimony by one of them 
as to alleged statements which he had received from plaintiffs containing notice that 
unless premiums were paid policies would be canceled, notwithstanding no notice 
of intent to introduce secondary evidence had been made; witness having testified 
that he had searched for missing paper and could not find it. 

(For other cases, see Evidence, Dec. Dig., § 181.) 


4. TRIAL—INSTRUCTION AS TO RIGHT TO RECOVER PREMIUMS ON 
RENEWAL FIRE INSURANCE POLICY HELD ERRONEOUS, THOUGH 
AFFIRMATIVE REJECTION OF POLICIES NOT NECESSARY TO 
AVOIDANCE OF LIABILITY. 

In action for premiums on renewal fire insurance policies, which had been issued 
by plaintiffs’ agents and sent to insured with statement of amount due, it was error 
for court to use as illustration former practice of newspapers and magazines in 
continuing to send their publications after subscriptions had expired, and then 
attempting to hold recipients for subscription price, though insured were not, as 
matter of law, required to affirmatively reject policies within reasonable time in 
order to avoid liability for premiums. 

(For other cases, see Trial, Dec. Dig. § 250.) 


5. TRIAL—INSTRUCTIONS IN ACTION FOR PREMIUMS ON RENEWAL 
FIRE INSURANCE POLICIES HELD TO PROPERLY SUBMIT QUES- 
TIONS OF FACT AS TO NECESSITY FOR AFFIRMATIVE REJEC- 
TION OF POLICIES AND AS TO BUSINESS CUSTOM. 

In action for premiums on renewal fire insurance policies, instructions, submit- 
ting questions whether affirmative rejection of policies was necessary to avoidance 
of liability for premiums, and whether defendants were bound by alleged prevail- 
ing custom in matter of issuing such policies, held to involve questions of fact, and 
were not erroneous. 

(For other cases, see Trial, Dec. Dig. § 199.) 


Appeal from Common Pleas Circuit Court of Marlboro County; R. W. Mem- 
minger, Judge. 

Action by T. C. Crosland and J. W. Tyson, copartners doing business as Cros- 
land & Tyson, against M. R. Hunsucker and W. R. English, copartners doing busi- 
ness as Hunsucker & English. Judgment for defendants, and plaintiffs appeal. 
Reversed, and new trial granted. 

The following are exceptions I to IV referred to but not contained in the 
opinion: 

“I. It is respectfully submitted that the presiding judge committed error in 
refusing to allow the witness, J. W. Tyson, to testify as to the universal custom 
in regard to issuing fire insurance policies at the expiration of another policy, for 
the reason that the question was admissible and competent, and that the testimony 
should have gone to the jury for the consideration of the jury. 

“II. It is respectfully submitted that the presiding judge committed error after 
the witness, J. W. Tyson, had been examined and cross-examined in not allowing 
the witness to answer the questions as to the custom of issuing renewal insurance 
policies, for the reason that his testimony was competent and admissible and 
relevant. 
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“IIT. It is respectfully submitted that the presiding judge committed error in 
permitting the defendant M. R. Hunsucker, over objection of counsel for plaintiff, 
to testify as to what his plans were when he bought out the John Lewis business. 
It being respectfully submitted that this testimony was irrelevant and prejudicial 
to plaintiffs’ interest, particularly when the plans of defendants were not known to 
the plaintiffs at the time the insurance was issued. 

“IV. It is respectfully submitted that the presiding judge committed error in 
permitting the witness, W. R. English, to testify as to the contents of alleged state- 
ments, which the witness claimed he had received from the plaintiff, for the reason 
that there was no notice of intention to offer secondary evidence, and in the absence 
of the original paper the best secondary evidence possible would be relied upon, 
and the best secondary evidence of the letter or written statement would be the 
carbon copy of some of the records from which such statements were made, and 
no notice of intention to produce secondary evidence was ever served.” 

J. K. Owens, of Bennettsville, for appellants. 

T. I. Rogers, of Bennettsville, for respondents. 

Purpy, A. A. J. This is’ an action for the recovery of $157.50 for premiums 
on two fire insurance policies issued through the agency of the plaintiffs. The case 
was tried before Hon. R. W. Memminger and a jury, and resulted in a verdict for 
the defendants. 

The defendants purchased a stock of goods, and arranged with the plaintiffs 
to continue the insurance. When the policies expired, the plaintiffs said that they 
renewed them and mailed them to the defendants. The defendants say that they 
got only one policy. The defendant English was, it appears, the manager of the 
business, and he said when he got the policy he put it on the top of the cash register 
and it was lost. He said that he got one or more notices from the plaintiffs, and 
that among other notices was a written statement to the effect that if the premiums 
were not paid the policies would be canceled. The plaintiffs testified that they sent 
statements, and that they had never sent any statements to the defendants to the 
effect that if the premiums were not paid the policy would be canceled. 

From the testimony it appears that demand was made on the defendant Hun- 
sucker for payment, and he said he would see his partner, English, and see about 
it. English says that demand was made on him after the time of the expiration 
of the policies, and he declined to pay; that they had never wanted the insurance, 
that they were not consulted about it, and they did not have the value of the goods 
in stock. 

The plaintiff Tyson says that each policy was for $2,500. These statements 
are here made in view of the exceptions taken by the plaintiff’s attorneys, and 
without attempting to quote the statements verbatim or to set out the testimony 
at any great length. His honor charged the jury as follows: 

“Now, Mr. Foreman and gentlemen of the jury, you have here a controversy 
to decide between these insurance agents, acting, as it is alleged, as a partnership, 
and these two merchants, Hunsucker and English, trading as a partnership, under 
the firm name of Hunsucker & English. The claim is made on the part of the 
insurance agents that these people had a policy of insurance on their stock, and 
that when the policy expired they issued a new policy, and had it delivered to these 
merchants, and that the premiums on the two policies come to an amount which 
they are suing for, and they ask you, gentlemen, to give them a verdict in their 
favor against these two parties here. Now, gentlemen, you will see the difficulty 
that arises in such matters. No man can be required to pay for insurance on prop- 
erty when he had neither asked for insurance, nor had it delivered to him, nor 
accepted it, nor acquiesced in it; that is, agreed to it either directly or indirectly, 
and accepted it and kept it. The defendants come in here and claim that these two 
policies were never delivered to them at all; that if they were, that these insurance 
people kept on notifying them about the premium being due, and finally wrote them 
a notice that if the premiums were not paid that the policy would be canceled, and 
that relying on that, they did not consider themselves any longer insured under 
this policy, and that they were not called upon to go and give absolute repudiation 
of the policy or to notify these folks that they declined to have the policy, but the 
mere fact that they did not pay for them, did not receive them, did not acquiesce 
in accepting them as policies on the property, that they are not bound to pay these 
agents. Now, there are complications in these questions. 
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“The first complication that arose in which the law comes to the assistance 
of these people, in these matters of putting things on you and then asking you to 
pay for them—you remember, most of you, how the newspapers and magazines used 
to do; if you had a subscription to a magazine and you had paid for it, and it 
expired, and they just kept right on sending it to you, and unless you~ took the 
trouble to take your time and sit down and return them the magazine, or write 
them a letter directing that they should not send it to you any more, they come in 
and hold you responsible for not having done that; it put the burden on you; if 
you were not prepared to renew your subscription to the newspaper, they could 
nevertheless keep on sending you the newspaper, and thus force on you some affirma- 
tive action to get it stopped, otherwise they would make you pay for it. Now, you 
know the law is changed on that; you have to pay in advance for a. newspaper, 
and when your time expires they cannot keep on sending it to you and claim that 
you must notify them if you do not want it any longer. The law is that if they 
keep on sending it to you it is at their own risk, and you do not have to pay for 
it. It is up to them to stop sending it, and not involve you in a mass of corre- 
spondence, and sending back stuff to them, or notifying them you do not want 
their stuff any longer. Almost any man engaged in business can remember those 
times when it became a perfect nuisance; magazines were deluged on you after the 
subscription had ceased, and if you did not notify them that you did not want them 
any longer, then you were bound to pay for them. 

“Now, the phase of that matter that arises here is the claim on the part of the 
insurance company that when the insurance policies expired on these men, that 
they kept right on renewing the insurance, giving out new policies, sending them 
to them, and that they were called upon to make some act of repudiation that they 
did not want it, that they should have notified he insurance that hey did not want 
the insurance any longer, and that they did not intend to pay for it. The contention 
is made by the insurance company that by their not having done anything on that 
line, not having notified them that they never intended to pay for it, or to collect 
anything from it if there was a loss, or that they did not want the insurance to 
continue. Now that is for you gentlemen to decide here. If it be so that the re- 
newed policy was sent to these parties, and that it was received by them, whether 
it was up to them to go and notify the insurance company, or to send back the 
pclicy, or to do any act of that kind to show that they did not want the policy any 
more, or whether by their acquiescence and not doing anything you are going to 
hold them bound to pay the premiums on the policy which was sent to them with- 
out any special request on their part, is for you to decide. It is a question whether 
you are going to hold them on their nonaction in not acting to notify the insurance 
company, in not giving information to the insurance company, the one way or the 
other, that this policy they did not want, that they had no business to renew it, and 
take chances as to whether they paid for it, it is for you to say whether or not they 
ought to be bound to pay for it. Whether or not, if they did receive notice that 
the policy would no longer be of force if they failed to pay for it, whether the mer- 
chants had a right to rely on the idea that the policy was at an end, if you find 
that way. 

“Naw, there may be customs prevailing in such matters as where you have 
your property insured with a certain agent, and you do not look to the time when 
it is to terminate, but you rely on him to renew the policy for you, and after these 
renewals you go and pay for it, acquiesce in it, and agree that you will go on and 
carry on that policy, That may be a general custom, or a custom among insurance 
people, but in each particular case, of course, no one is bound by custom unless it 
is shown in testimony that that has been brought home to him in some way, that he 
had some knowledge of the custom, or acquiesced in such custom, as that he would 
be bound if he did not return the policy or write the people or take some action 
to let them know he did not want the policy any more. 

“So those are the questions you have to pass on. These plaintiffs who come in 
and claim this against these men—the burden is upon them to satisfy you by the 
greater weight of the testimony that the claims they are making have been made 
out by the greater weight of the testimony. The burden is upon the plaintiff. If 
the thing is just evenly balanced in your mind, why then the rule of law comes in 
and says that the plaintiff cannot recover unless he has the greater weight of the 
testimony on his side. 
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“Now, then, on that idea you write on the back of this complaint. We find 
for the plaintiff so much money, writing it out in words and not in figures; or we 
find for the defendants. Now, I have not the original complaint here. 

“Mr. Owens: By consent we are using a copy. 

“The Court: Write your verdict on the back of this paper, we find for the plain- 
tiffs so much money, or we find for the defendants.” 

To this charge, the following exceptions were made: 

“V. It is respectfully submitted that the presiding judge committed error in 
charging the jury as follows: 

“*The first complication that arose in which the law comes to the assistance 

of these people, in these matters of putting things on you and then asking you to 
pay for them, you remember, most of you, how the newspapers and magazines used 
to do. If you had a subscription to a magazine and you had paid for it, and it 
expired, and they just kept right on sending it to you, and unless you took the 
trouble to take your time and sit down and return them the magazine, or write 
them a letter directing that they should not send it to you any more, they come 
in and hold you responsible for not having done that. It put the burden on you; 
if you were not prepared to renew your subscription to the newspaper, they could 
nevertheless keep on sending you the newspaper, and thus force on you some affirma- 
tive action to get it stopped, otherwise they would make you pay for it. Now, you 
know the law is changed on that; you have to pay in advance for a newspaper, 
and when your time expires they cannot keep on sending it to you and claim that 
you must notify them if you do not want it any longer. The law is that if they 
keep on sending it to you, it is at their own risk, and you do not have to pay for 
it. It is up to them to stop sending it, and not involve you in a mass of corre- 
spondence, and sending back stuff to them, or notifying them you do not want their 
stuff any longer. Almost any man engaged in business can remember those times, 
when it became a perfect nuisance; magazines were deluged on you after the sub- 
scription had ceased, and if you did not notify them that you did not want them 
any longer, then you were bound to pay for them,’ 
—for the reason that the language was misleading and prejudicial, in that the only 
reasonable inference to be drawn from the illustration used by the presiding judge 
and his language was that this rule applied in regard to insurance policies: ‘The 
law is that if they keep on sending it to you that it is their own risk and that you 
do not have to pay for it. It is up to them to stop sending it and not involve you 
in a mass of correspondence in sending back stuff to them or notifying them you 
do not want their stuff any longer.’ Whereas, it is respectfully submitted that when 
insurance policies expire and renewed policies are issued by a company and for- 
warded to the owner of property, it is necessary for the owner of the property to 
give notice to the insurance agents in a reasonable length of time that the policy 
is not desired, and to return the policy in a reasonable length of time with such 
notice. 

“VI. It is further submitted that the presiding judge committed error in charg- 
ing the jury as follows: 

“‘Now, the phase of that matter that arises here in the claim on the part of 
the insurance company that when the insurance policies expired on these men, that 
they kept right on renewing the insurance, giving out new policies, sending them 
to them, and that they were called upon to make some act of repudiation that they 
did not want it, that they should have notified the insurance that they did not want 
the insurance any longer, and that they did not intend to pay for it. The conten- 
tion is made by the insurance company that by their not having done aything on 
that line, not having notified them that they never intended to pay for it, or to 
collect anything from it if there was a loss, or that they did not want the insurance 
to continue. Now that is for you gentlemen to decide here. If it be so that the 
renewed policy was sent to these parties, and that it was received by them, whether 
it was up to them to go and notify the insurance company, or to send back the 
policy, or to do any act of that kind to show that they did not want the policy any 
more, or whether by their acquiescence and not doing anything you are going to 
hold them bound to pay the premiums on the policy which was sent to them with- 
out any special request on their part, is for you to decide. It is a question whether 
you are going to hold them on their nonaction in not acting to notify the insurance 
company, in not giving information to the insurance company, the one way or the 
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other, that this policy they did not want, that they had no business to renew it, and 
take chances as to whether they paid for it, it is for you to say whether or not they 
ought to be bound to pay for it. Whether or not, if they did receive notice that 
the policy would no longer be of force if they failed to pay for it, whether the mer- 
chants had a right to rely on the idea that the policy was at an end, if you find 
that way,’ 

—for the reason that the presiding judge, in the language referred to, left it entirely 
for the jury to say whether or not, in their judgment, the defendants should pay 
for the insurance policy, and left to them the construction of the law entirely. 
Whereas, he should have charged the jury that if the defendants, having received 
the insurance policy, did not notify the agents in a reasonable length of time that 
the policy was not wanted or did not send the insurance policy back, or did not 
perform some act of that kind to show that they did not want the policy any more, 
that they were bound under the law to pay the premium, and furthermore, if the 
owners of the property acquiesced in the issuing of the policy and received the policy 
and held the same, that they were liable for the premium on the policy; whereas, 
the presiding judge’s charge left it for the jury to decide what the law is—that is, 
whether or not if one acquiesced and did nothing in such matters, tending to give 
to the insurance agents notice that the policy was not desired, that it was for the 
jury to decide whether or not the law would hold the owner of the property liable 
for the payment of the premium. Further, it was error for the presiding judge to 
tell the jury that it was a question for them to determine whether or not they would 
hold the owners of the property on their nonaction in not acting to notify the insur- 
ance company, in not giving information to the insurance company one way or the 
other that they did not want this policy. That they had no business to renew it, 
and whether they are to pay for it is for you to say, whereas, as a matter of fact 
the judge should have submitted to the jury the question of law. Was there non- 
action on the part of the owners of the property? Did the owners of the property 
fail to notify the insurance company and fail to give information to the insurance 
company that they did not want the policy, and if they found that no such notice 
of action was taken on the part of the holders of the property then the presiding 
judge should have charged the jury that under the law the owners of the property 
were liable for the premium on the insurance. 


“VII. It is respectfully submitted that the presiding judge committed error in 
charging the jury as follows: 


“*Now, there may be customs prevailing in such matters as where you have 
your property insured with a certain agent, and you do not look to the time when 
it is to terminate, but you rely on him to renew the policy for you, and after these 
renewals you go and pay for it, acquiesce in it, and agree that you will go on and 
carry on that policy. That may be a general custom, or a custom among insurance 
people, but in each particular case of course no one is bound by custom unless it is 
shown in testimony that that has been brought home to him in some way, that he 
had some knowledge of the custom, or acquiesced in such custom, as that he would 
be bound if he did not return the policy, or write the people, or take some action 
to let them know he did not want the policy any more.’ 


“Error being that the judge in the first place committed error in not permitting 
testimony to show the custom, and, in the second place, that the judge committed 
error in charging the jury that in the matter of custom no one is bound by custom 
unless it is shown in testimony that that has been brought home to him in some 
way, for the reason that the question of custom is a matter for the jury to deter- 
mine how much weight the jury shall give testimony, and it is also admissible for 
the purpose of showing light upon the acts of the parties at the time of the trans- 
action; for the further reason that it was not necessary for the owners of the prop- 
erty to know that there was a custom, and it was not necessary to establish this 
knowledge by testimony that if the owners of the property did no return the policy 
or write the people or take some action to let the people know that they did not 
want the policy any more that the owner of the property would not have to pay 
the premium, for the reason that the question of custom has nothing to do at all 
with the transaction referred to, but the rule of law is that if the insurance policy 
is renewed and the policy forwarded to the owner of the property, it is not necessary 
to show the custom as to what the owner of the property does, but the law im- 
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posed the duty upon the owner of the property if he does not desire renewal of the 
policy to notify the insurance agent in a reasonable length of time.” 

[1] Exceptions 1 and 2 must be sustained. “It is well settled that the known 
usages of a trade, business, or calling are presumed to enter into and form a part 
of contracts made in respect thereto, unless they are excepted or modified by agree- 
ment.” Burden v. Cotton Mills, 104 S. C. 439, 89 S. E. 475. “So long as the gen- 
eral consent of mankind in business transactions gives recognition to a particular 
custom, there seems to be no good reason why courts, when the question is presented 
in a commercial point of view, should adhere to a different rule. Judicial de- 
cisions should conform to the business habits of the people where it is to be ap- 
plied * * *” 3 RR. C. Ly pp. 855, SS. 

(2] The matter referred to in exception 3 is irrelevant, but harmless, and this 
exception is overruled. 

[3] The defendant English having testified that he had searched for the paper 
containing the alleged statement and could not find it, his testimony as to its alleged 
contents was admissible, and exception 4 is overruled. 

[4] While exception 5 is multifarious and contains more than one exception, 
it is sustained as to the first alleged error. So much of it as alleges error to the 
effect that when insurance policies expire and renewed policies are issued by a com- 
pany and forwarded to the owner of the property it is necessary for the owner 
of the property to give notice to the insurance agent in a reasonable length of 
time that the policy is not desired and to return the policy in a reasonable length 
of time after such notice, or else be bound as a matter of law, is not sustained. 
Whether the minds of the parties met, or whether the receiving and retention of a 
policy or policies would make a binding contract, would depend on all of the cir- 
cumstances of each case. This exception, as made, cannot be sustained. There 
are questions of fact involved that the jury ought to pass upon, the alleged errors 
imputed to the judge in this portion of his charge are not sustained; this part of 
the exception is overruled. 

[5] The matters complained of in the sixth and seventh exceptions involve 
questions of fact; the exceptions are overruled. 

The judgment of the circuit court is reversed, and a new trial granted. 

Reversed. 

Gary, C.J., and Watts, Cothran, and Marion, JJ., concur. 
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JACKSON et al. v. NEW YORK LIFE INS. CO. (No. 4463.) 
(Circuit Court of Appeals, Ninth Circuit. August 3, 1925. Rehearing Denied 
September 14, 1925.) 
7 Federal Reporter (2d.) 31. 

1, INSURANCE—WHEN POLICY OF INSURANCE IS “DELIVERED” TO 
INSURED STATED. 

A policy of insurance is “delivered” to insured when it is deposited in the mails, 
duly directed to insured at his proper address and with postage prepaid, even though 
he never receives it, and is constructively delivered when it is mailed to an agent 
unconditionally for delivery to insured, even though agent does not actually deiiver 
it; but rule is otherwise when policy is mailed to agent for delivery only on per- 
formance of certain conditions. 

(For other cases, see Insurance, Dec. Dig., § 136[2].) 

2? INSURANCE—PLAINTIFFS HELD ENTITLED TO RECOVER ON LIFE 
INSURANCE POLICY, NOTWITHSTANDING DEATH OF INSURED 
PRIOR TO DELIVERY OF POLICY TO HIM, 

Plaintiffs held entitled to recover on life insurance policy, notwithstanding death 
of insured prior to delivery of policy to him, where during his lifetime policy was 
mailed to local agent unconditionally for sole purpose of delivery to insured. 

(For other cases, see Insurance, Dec. Dig., § 136[2].) 

In Error to the District Court of the United States for the District of Oregon; 
Robert S. Bean, Judge. 

Action by A. O. Jackson and Lizzie Jackson against the New York Life Insur- 
ance Company. Judgment for defendant, and plaintiffs bring error. Reversed and 
remanded. 

See, also, 299 F. 679. 

On May 16, 1919, a son of the plaintiffs in error, at the solicitation of local 
agents of the defendant in error at Tillamook, Or., made and signed a written 
application for life insurance in the sum of $5,000, and in case of accidental death 
twice that sum. The application contained the stipulation “that the insurance hereby 
applied for shall not take effect unless the first premium is paid and the policy is 
delivered to and received by me one my lifetime, and that unless otherwise 
agreed in writing the policy shall then relate back to and take effect as of the date 
of this application.” At the same time the agents received from the insured a 
promissory note, payable 90 days thereafter, in the sum of $102.95, in payment 
of the first annual premium on the policy. The application and the note were then 
forwarded to the agents of the insurance company at its branch Offiee at Portland, 
Or., where the note was retained, and the application was forwarded to the home 
office of the company in New York City, where on May 28, 1919, a policy of 
insurance was issued, and on the following day was mailed to the branch office at 
Portland, with instruction to hold the same “until released by our medical board.” 
On June 4, 1919, the policy was released by the medical board. 

According to the records of the Portland office, the promissory note was mailed 
back to the agents at Tillamook on June 16, and on the following day the policy 
was mailed to them. About 9 o’clock on June 18 the applicant was killed in an 
automobile accident. There was no proof of the actual receipt of the policy by the 
agents prior to the death of the insured. The insurance company denied liability on 
the policy. On the trial the court below instructed the jury to return a verdict for 
the defendant in error for failure of proof of the actual receipt of the policy by the 
insured during his lifetime. 

Botts & Winslow, of Tillamook, Or., for plaintiffs in error. 

Huntington, Wilson & Huntington, of Portland, Or., for defendant in error. 

Before Gilbert, Hunt, and Rudkin, Circuit Judges. 

Gizert, Circuit Judge (after stating the facts as above). [1] The law applicable 
to the question here inv ioc is fairly and we think correctly stated in 32 C. J. 1127, 
where it is said: “A policy of insurance is delivered to insured when it is deposited 
in the mails, duly directed to insured at his proper address and with postage prepaid, 
even though in fact he never receives it. Likewise the policy is constructively de- 
livered when it is mailed to an agent unconditionally and for the sole purpose of 
delivery to insured, even though the agent does not actually deliver the policy to 





110 The Insurance Law Journal, Vol. 66 [Feb., 1926 


the insured. But the rule is otherwise when the policy is mailed to the agent for 
delivery only on the performance of certain conditions.” The text is well supported 
by authority. New York Life Ins. Co. v. Rutherford C. C. A.) 284 F. 707 (certiorari 
denied 262 U. S. 745, 43 S. Ct. 521, 67 L. Ed. 1211); Yonge v. Equitale Life Assur. 
Soc. (C. C.) 30 F. 902; New York Life Ins. Co. v. Babcock, 104 Ga. 67, 30 S. E. 
273, 42 L. R. A. 88, 69 Am. St. Rep. 134; New York Life Ins. Co. v. Mason, 151 
Ark. 135, 235 S. W. 422, 19 A. L. R. 618; Glover v. New York Life Ins. Co., 27 Ga. 
App. 615, 109 S. E. 546; New York Life Ins. Co. v. Pike, 51 Colo. 238, 117 P. 
899; Kilborn v. Prudential Ins. Co., 99 Minn. 176, 108 N. W. 861; Mutual Life Ins. 
Co. v. Reid, 21 Colo. App. 143, 121 P. 132; Denton v. Kansas City Life Ins. Co. 
(Tex. Civ. App.) 231 S. W. 436; Stephenson v. Allison, 165 Ala. 238, 51 So. 622, 
138 Am. St. Rep. 26; Wenz v. Business Men’s Acc. Assn., 212 Ill. App. 581; Coci 
v. New York Life Ins. Co., 155 La. 1060, 99 So. 871; New York Life Ins. Co. v. 
Greenlee, 42 Ind. App. 82, 84 N. E. 1101; Folds v. New York Life Ins. Co., 27 Ga. 
App. 435, 108 S. E. 627; Unterharnscheidt v. Missouri State Life Ins. Co., 160 
Iowa, 223, 138 N. W. 459, 45 L. R. A. (N. S.) 743. 

In several of the cases so cited the stipulations were identical with that which is 
involved in the case at bar, and the courts regarded the words “received by” as adding 
nothing to the meaning of the words “delivered to.” In the cast last above cited 
the court said: “If the premium is paid when the application is presented, and such 
application is approved and policy executed as of that date, and nothing remains but 
to deliver the paper to the insured, it may well be held that the sending of it to the 
agent, to be by him given over to such insured person, constitutes a sufficient 
delivery in law.” 

[2] The present case is one in which prior to the death of the insured, the policy 
was mailed to the local agents at Tillamook for the sole purpose of delivery to the 
insured. The stipulation that the insurance “shall not take effect unless the first 
premium is paid and the policy is delivered to and received by me during my life- 
time” does not take the case out of the rule, for the first premium had been paid at 
the time of making the application, and during the lifetime of the applicant the 
policy was mailed to the local agent unconditionally for the sole purpose of delivery 
to the applicant. The case is distinguishable from those in which the policy was to go 
into effect only upon manual delivery thereof to the insured, or in which something 
provided for in the contract yet remained to be done by the agent as a condition 
precedent to delivery, such as the ascertainment that the insured was then in good 
health or that he accepted the policy. 

We refrain from passing upon the contention of the plaintiffs in error that there 
was such unreasonable delay in forwarding the policy from the Portland office to 
the local agenfs at Tillamook as to render the company liable. The record un- 
doubtedly shows delay which is unexplained and unexcused, and apparently unreason- 
able. As early as June 9th the policy was in the Portland office, ready to be for- 
warded to Tillamook. There was no reason why it should not have been mailed 
on that or the following day. If that had been done, the policy would, in due course, 
have reached the insured several days prior to the accident. That such unreasonable 
delay renders the insurance company liable in damages in the full amount of the 
policy is sustained by authority. Security Ins. Co. v. Cameron, 85 Okl. 171, 205 
P. 151, 27 A. L. R. 444; Boyer v. State Farmers’ Mutual Hail Ins. Co., 86 ‘Kan. 
442, 121 P. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 1915A, 671; Duffie v. Bankers’ 
Life Association, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. ‘A. (N. S.) 25. But the 
question so presented is not involved in a case where, as here, the action is upon a 
contract and not for the recovery of damages. Upon the evidence in the case we 
think the plaintiffs were entitled to recover upon the policy. 

The judgment is reversed, and the cause is remanded for a new trial. 


LIFE & CASUALTY CO. OF TENNESSEE v. STREET. (6 Div. 211.) 
(Supreme Court of Alabama. June 30, 1925. Rehearing Denied October 22, 1925.) 
105 Southern Reporter 672. 


3. INSURANCE—STIPULATIONS IN POLICY AS TO MODE OF REVIVAL 
FOR PROTECTION OF INSURER MAY BE WAIVED EXPRESSLY 
OR BY IMPLICATION. 

Stipulatiqns in an insurance policy as to the mode of its revival after lapse are 
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for the benefit of the insurer, and may be either waived expressly or by implication. 
(For other cases, see Insurance, Dec. Dig., § 365[1].) 


4. INSURANCE—PROVISION FOR REVIVAL OF POLICY, CONSTRUED 
STRONGLY AGAINST COMPANY, HELD TO MEAN APPLICATION 
FOR REVIVAL MAY BE MADE TO COMPANY’S AGENT. 

Provision in insurance policy making reinstatement of lapsed policy optional with 
company, but not requiring action by any executive officer at the home office of the 
company, feld to authorize application to local agent, who may receive it on behalf 
of company. 

(For other cases, see Insurance, Dec. Dig., § 365[1].) 


5. INSURANCE—UNDUE DELAY IN ACTING UPON APPLICATION FOR 
REVIVAL, OR FAILURE TO COMMUNICATE REFUSAL THEREOF, 
MAY AMOUNT TO A WAIVER OR EFFECT A REVIVAL. 

Undue delay in acting upon application for revival of lapsed policy, or failure 

to communicate the fact of the refusal of application to insured, may amount to a 

waiver of formal requirements or operate as an effective revival. 
(For other cases, see Insurance, Dec. Dig., § 365[1].) 


6. INSURANCE—EVIDENCE HELD TO BRING CASE WITHIN OPERA- 
TION OF PRINCIPLES RELATIVE TO WAIVER AS AFFECTING 
REVIVAL OF POLICY, AND TO MAKE CASE FOR JURY. 

In procedure on a sick and accident policy, evidence held to bring case within 
operation of principles relative to waiver as affecting revival of policy, and to make 
a case for the determination of the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


7. INSURANCE—CHARGE THAT THERE COULD BE NO REVIVAL OF 
LAPSED POLICY, UNLESS POLICY STAMPED TO THAT EFFECT 
AT HOME OFFICE, PROPERLY REFUSED. 

In an action on an insurance policy, a requested instruction that there could be 
no revival of a lapsed policy, unless policy was stamped to that effect, or unless 
it was so stamped at home office, held properly refused. 

(For other cases, see Insurance, Dec. Dig., § 669[8].) 


9. INSURANCE—CHARGE THAT UNDER TERMS OF POLICY NO AGENT 
OF COMPANY HAD RIGHT TO REVIVE IT PROPERLY REFUSED. 
In an action on an insurance policy, where defense was that policy had lapsed, 
a requested charge that under the terms of the policy no agent had right to revive 
it was properly refused, being an unwarranted construction of its terms and mis- 
leading in view of evidence. 
(For other cases, see Insurance, Dec. Dig., § 669[8].) 


Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 

Action on a policy of life insurance by Alice Street against the Life & Casualty 
Company of Tennessee. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from the Court of Appeals. Reversed and remanded. 

Count 2, on which the suit was tried, is as follows: be 

“Plaintiff claims of defendant two hundred and twenty-five dollars ($225.00) 
due on a policy whereby the defendant on the 11th day of October, 1920, insured for 
a term of one week and from week to week thereafter as the premiums thereon 
were paid the life of Cora Lee Street, who died on the 7th day of, June, 1922, of 
which defendant has had notice; said policy is the property of the " plaintiff. The 
plaintiff says that at the time of the death of said Cora Lee Street the premiums on 
said policy had been paid or duly tendered defendant and the said policy was in 
force and effect.” 

Huey & Welch, of Bessemer, for appellant. 

Goodwyn & Ross, of Bessemer, and J. D. Pope, of Birmingham, for appellee. 

SoMERVILLE, J. The complaint in this case is an exact duplication of the 
complaint in Commonwealth Life Ins. Cov. Roy, 17 Ala. App. 434, 86 So. 590, which, 
on review, we held to be in substantial compliance with form No. 12 of the Code, 
and not subject to the demurrer interposed. The additional grounds of demurrer 
here presented are clearly without merit. 
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[1] During the trial of the cause, after plaintiff’s testimony was closed and one 
of defendant’s chief witnesses had been examined, defendant offered to file a special 
plea, setting up a special provision of the insurance contract rendering it invalid if 
the insured was not in sound health at the time of the delivery of the policy, and 
alleging that the insured was not at that time in sound health, but was afflicted with 
tuberculosis from which she soon afterwards died. Plaintiff objected to the filing 
of the plea at that stage of the trial, on the ground that it opened up new matter, 
and plaintiff’s testimony was already in. Counsel for defendant then stated that the 
plea was to meet plaintiff’s testimony, and that they expected to rely on that testimony 
to prove the plea. The trial court assented to the filing of this plea, on the condi- 
tions that the trial should be continued and that defendant should pay the costs 
of the term. Defendant declined to accept these conditions, and excepted to the 
ruling of the court. 

[2] The plea thus offered by defendant was not for the amendment of any 
imperfection or defect of form, but asserted a new and substantive defense. It was 
therefore not within the purview of sections 9513 and 9516 of the Code (sections 
5367 and 5369, Code 1907), and its allowance, vel non, was a matter within the sound 
discretion of the trial court. Cahaba Southern Mining Co. v. Pratt, 146 Ala. 245, 
40 So. 943. But even if it were within the statutes, when there is nothing in the 
judgment entry or the bill of exceptions to negative the fact that the amendment 
would operate to cause a delay or injustice to the opposite party, the appellate court 
will presume that conditions existed which justified the trial court in the imposition 
of conditions as to continuance and costs of court. Hanchey v. Brunson, 181 Ala. 
453, 61 So. 258. : 

The policy sued on is a combination “sick and accident” and “endowment” 
policy; the endowment feature being a provision for the payment of $115 to the 
beneficiary upon the death of the insured. It was issued on October 11, 1920, and 
it is without dispute that the policy lapsed by reason of the nonpayment of premium 
dues after August 22, 1921. 

Plaintiff’s contention is that the policy was thereafter revived and treated as 
being in force by the defendant company; that she duly paid or tendered to de- 
fendant’s local agent each and every premium installment that became due; and 
that thereby the policy was kept alive and in full force until the death of the insured 
in June, 1922. Defendant’s contention is that the policy was never revived by the 
company, and that the money paid by plaintiff to the company’s agent to cover the 
cost of the revival was returned to plaintiff, and the policy was regarded as lapsed. 
The real question at issue, therefore, was whether the policy had been effectively 
revived by the company; the inquiry involving the acts and conduct of the local 
agent, Macon, and his authority to bind the company in the premises. Pertinent to 
this inquiry, paragraph 10 of the policy stipulates: 

“Agents (which term includes superintendents and assistant superintendents) are 
not authorized and have no power to make, alter or discharge contracts, or waive 
forfeitures, or to receive premiums on policies in arrears more than four weeks, or 
to receipt for same on the premium receipt book, and all such arrears given to an 
agent shall be at the risk of those who pay them, and shall not be credited to the 
policy, whether entered in the premium receipt book or not. Policies having lapsed 
may be revived by the company at its option, upon written application of the insured, 
provided that the company’s consent to such a revival shall appear by indorsement 
upon the face of the policy, and there shall be no liability whatever under this 
contract for any disability or death resulting from an accident occurring or illness 
contracted or commencing prior to the date of the revival indorsement hereon as 
aforesaid.” 

[3, 4] It is clear that, upon the application of the insured, revival is at the 
option of the company. The stipulations as to the mode of revival, and the limitation 
upon its effect, are, however, for the protection of the insurer, and may be waived 
either expressly or by implication. U. S. Life Ins. Co. v. Lesser, 126 Ala. 568, 28 
So. 646; 37 Corpus Juris, 499, § 241. The revival contemplated by the provision 
quoted does not require action by an exécutive officer at the home office of the 
company. Construing it more strongly against the insurer, it reasonably means that 
the application may be made to the local agent, and that he may receive it on 
behalf of the company. Certainly, soliciting the revival of a lapsed policy must be 
placed in the same category as soliciting original business. 
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“Insurer may be bound by the acts of its agents with respect to waiver or 
estoppel as to conditions for reinstatement even, in some jurisdictions, where the 
policy contains an express limitation on the power of agents in this respect, and, 
notwithstanding such limitation, insurer may by its acts extend the authority of 
its agents.” 37 Corp. Jur. 499, § 241. 


[5] It was evidently contemplated that applications for revival of lapsed 
policies should be made to the company through the medium of its local agents, and 
an application to the agent is in legal effect an application to the company. Hence 
the authorities have soundly held that undue delay in acting upon the application, or 
failure to communicate to the insured the fact of the rejection of his application, may 
amount to a waiver of formal requirements, and operate as an effective revival. 
Rome Ind. Ins. Co. v. Eidson, 142 Ga. 253, 82 S. E. 641; Mettner v. N. W. Nat. 
Life Ins. Co., 127 Iowa, 205, 103 N. W. 112; Lechler v. Montana Life Ins. Co., 
48 N. D. 644, 186 N. W. 271, 23 A. L. R. 1193; 37 Corp. Jur. 500. 


[6] The evidence offered for the plaintiff, especially her own testimony, brings 
this case within the operation of these principles, and made the question of revival 
vel non one for the jury to determine. If this court had been sitting as a jury, we 
might well have found against the plaintiff on all the evidence, but we cannot apply 
that test. 


[7, 8] The trial judge properly refused to charge the jury at defendant’s request 
that there could be no revival of the policy, unless it was stamped to that effect, or 
unless it was so stamped at the home office. So a charge that the mere fact that the 
policy had once lapsed, ignoring the question of revival, would defeat recovery, was 
properly refused. 

[9] The charge that under the terms of the policy no agent of the defendant 
company had the right to revive it would have been an unwarranted construction 
of its terms, and would, moreover, have been misleading in its tendency in view of 
the evidence. _ 


{10] There was no evidence that the assured had tuberculosis at the time the 
policy sued on was delivered; but, in any case, there was no defensive plea present- 
ing that issue, and hence a charge denying recovery on that hypothesis was not proper. 


[11] Under the terms of the policy, its revival was at the option of the com- 
pany. One of the defenda~ 's refused charges asserted that proposition, but it was 
clearly covered by one of the given charges, and its refusal was not prejudicial error. 

[12] At plaintiff's request the following charge was given to the jury: 


“If you are reasonably satisfied by the evidence that the plaintiff tendered the 
defendant all that it was due under the policy, which is made the basis of this suit, 
and such tender was made after such policy was revived, if the same was revived, 
and defendant refused to accept such tender, then the plaintiff was not under any 
duty to continue to remake such tender.” 

Appellant’s criticism of this charge is that it improperly and erroneously submits 
to the jury two questions of law, viz.: What facts may constitute a revival of the 
policy ; and what facts show a sufficient tender of premium dues. This criticism is, 
we think, well-founded. The trial judge should have explained to the jury what 
facts would constitute a revival of the policy, and also should have explained the 
requirements for a sufficient tender. The effect of the charge was to leave both 
questions to the determination of the jury, unaided by definition or explanation. 
Numerous authorities condemn such charges: Riley v. Riley, 36 Ala, 496; Drake v. 
State, 60 Ala. 62; Chambers v. Morris, 149 Ala. 674, 42 So. 549;* City Council v. 
Bradley, 159 Ala. 230, 234, 48 So. 809; Whitsett v. Belue, 172 Ala. 256, 54 So. 677; 
Jeffries v. Pitts, 200 Ala. 201, 75 So. 959; Greenwood Café v. Walsh, 15 Ala. App. 
519, 74 So. 82. 

If the record showed that the jury were properly enlightened as to the facts 
which would constitute a tender and a revival of the policy, either in the oral charge 
or in any other written charge, the charge in question would not be erroneous; but 
nothing of that sort appears. 

For this error, which was probably prejudicial as we view the evidence, the 
judgment must be reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Miller, JJ., concur. 
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McLENNAN v. McLENNAN. (No. 2341.) 
(Supreme Court of Arizona. November 6, 1925.) 
240 Pacific Reporter 339. 

1. INSURANCE—BENEFICIARY IN BENEFIT CERTIFICATE HAS NO 
VESTED INTEREST THEREIN UNTIL DEATH OF INSURED. 
Beneficiary in benefit certificate has no vested interest therein until death of 

insured member, and up to such time the latter may change his designation of bene- 

ficiary at will. 
(For other cases, see Insurance, Dec. Dig., § 783.) 


2. INSURANCE—INSURED MUST CHANGE BENEFICIARY IN MANNER 
REQUIRED BY CERTIFICATE AND BY-LAWS OF ASSOCIATION. 
Insured in benefit certificate must change beneficiary in manner required by 

certificate and by-laws of association, and any material deviation from the method 

required will invalidate the change of beneficiary. 
(For other cases, see Insurance, Dec. Dig., § 784[1].) 


3. INSURANCE—ORIGINAL BENEFICIARY CANNOT COMPLAIN OF 
NONCOMPLIANCE WITH REGULATIONS PERTAINING TO 
CHANGE OF BENEFICIARY, WHERE ASSOCIATION WAIVES 
STRICT COMPLIANCE. 

Where a fraternal benefit association waives a strict compliance with its own 
rules pertaining to change of beneficiary or issues new certificate to member on his 
request for change of beneficiary, the original beneficiary will not be heard to 
complain that the course indicated by the regulations was not pursued. 

(For other cases, see Insurance, Dec. Dig., § 784[6].) 


4. INSURANCE—IF INSURED IS UNABLE TO COMPLY LITERALLY 
WITH REGULATIONS GOVERNING CHANGE OF BENEFICIARY, 
COURT OF EQUITY WILL TREAT CHANGE -AS HAVING BEEN 
REGULARLY MADE. 

If insured in benefit certificate is unable to comply literally with regulations of 
society pertaining to change of beneficiary, a court of equity will treat his attempt 
to change it as a change regularly made. 

(For other cases, see Insurance, Dec. Dig., § 784[1].) 


6. INSURANCE—FILING BY BENEFIT ASSOCIATION OF BILL OF IN- 
TERPLEADER TO DETERMINE LEGAL BENEFICIARY HELD NOT 
IMPLIED WAIVER OF ITS RULES APPLICABLE TO CHANGE OF 
BENEFICIARY. 

The fact that a fraternal benefit association filed a bill of interpleader to determine 
whether original beneficiary or the one attempted to be substituted by insured member 
was entitled to the amount due under the certificate held not an implied waiver of 
its rules applicable to change of beneficiary. 

(For other cases, see Insurance, Dec. Dig., § 784[7].) 

7. INSURANCE—ATTEMPTED CHANGE OF BENEFICIARY IN BENEFIT 
CERTIFICATE HELD VOID. 

Attempted change of beneficiary in benefit certificate was void, where it did not 
comply with the rules of the association as to which there was no waiver, and it 
appeared insured could have changed the beneficiary in conformity with the regula- 
tions, constitution, and by-laws of the association. 

(For other cases, see Insurance, Dec. Dig., § 784[1].) 


Appeal from Superior Court, Navajo County; J. E. Crosby, Judge. 

Bill of interpleader by the Brotherhood of Railroad Trainmen, in which Mary 
McLennan and Elsie Pearl McLennan were made parties. From a judgment for 
Elsie Pearl McLennan, Mary McLennan appeals. Affirmed. 

Ferguson & Axline, of Holbrook, for appellant. 

C. B. Wilson, of Flagstaff, for appellee. 

Locxwoop, J. On the 19th day of December, 1910, the Brotherhood of Railroad 
Trainmen, a fraternal benefit association, organized under the laws of Ohio, issued 
a benefit certificate to Robert A. McLennan, hereinafter called the insured. Mary 
McLennan, the mother of the insured, hereinafter called appellant, was named as 
beneficiary under the certificate. Under its terms the constitution, rules, and 
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regulations of the Brotherhood became a part thereof. Section 62 of the constitution 
reads as follows: 
“Transfer of Beneficiary Certificates. 

“Sec. 62. Any member desiring to transfer his beneficiary certificate shall fill 
out the printed transfer on the certificate and sign his name thereto, and send the 
same to the general secretary and treasurer, through the secretary of a lodge of the 
Brotherhood. All transfers of beneficiary certificates shall be made upon the books 
of the Grand Lodge under the direction of the general secretary and treasurer, and 
any and all transfers made in any other manner shall be null and void. It shall be 
the duty of the general secretary and treasurer, immediately upon its receipt, to 
certify to such transfer in the form provided therefor in the certificate.” 

On June Ist, insured revoked his directions as to the beneficiary and directed 
the payment to be made to his wife, Elsie Pearl McLennan, hereinafter called 
appellee, and on July 2, 1920, the change of beneficiaries was duly noted on the 
records of the society. The request for change and its record were made in strict 
accordance with section 62, supra, and no attempt at further change was made until 
May 1, 1921. On this latter date the insured either shot himself or was shot by some 
other person, the true facts apparently never being established. After the shooting 
he was taken to the Santa Fé Hospital in Albuquerque, N. M., and while on the train. 
on his way there he executed the following document: 

“Dated May Ist, 1921. 

“T, Robert McLennan, being of sound mind and without duress, do hereby 
transfer insurance policy in the Brotherhood of Railway Trainmen in the sum of 
sixteen hundred ($1,600.00) dollars, payable to my wife, Elsie McLennan, to my 
mother, Mrs. K. J. McLennan, of 415 Second Northeast, Calgary, Alberta, Canada. 
Said insurance policy is now in the hands of E. D. Kitzmiller, of Winslow, Arizona. 

“Dated at Winslow, Arizona, this lst day of May, 1921. [Signed] R. A. 
McLennan. State of Arizona, County of Navajo—ss.: 

“Subscribed and sworn to before me this Ist day of May, A.D. 1921. 

“[Seal] G. C. Bazell, Notary Public. 

“Commission expires March 27, 1924.” 

The insured, after reaching Albuquerque, was transferred to the Santa Fé 
Hospital in Los Angeles, Cal., reaching there the 4th of May. Appellee accompanied 
him at his request on both of these trips. 

: On receipt of the document above quoted, the secretary of Winslow Lodge, No. 
477, of the Brotherhood of Railroad Trainmen, of which local insured was a 
member, forwarded it to the home office of the Brotherhood in Ohio. It was 
returned to the forwarder in due course by the secretary of the Grand Lodge, with 
a letter stating that the transfer was not lawful, and that the Grand Lodge would not 
accept it, and requesting the local secretary to get the original certificate and fill out 
the blank thereon in proper shape, and send it to the Grand Lodge, so that the transfer 
could be made in the proper manner. At the time of the allaged transfer of May Ist, 
the certificate was not in the possession of the insured, but was forwarded to him some 
time prior to June 5th, and from that time until his death was in his possession. 

On receipt of the letter from the Grand Lodge, the secretary of the local lodge 
wrote several letters to the insured, instructing him to send in the certificate with the 
transfer properly indorsed thereon, because the Grand Lodge would not accept the 
assignment or transfer of May lst. Finally, about the lst of June, the insured wrote 
the local secretary, asking for a blank on which he could make a request that the 
amount of the certificate be paid to him; it providing in the terms the insured himself 
might become the beneficiary on the ground of disability. He also wrote to a friend, 
stating that he was making these arrangements, so that he could use the money to go 
into business. This disability claim, however, was never completed, as insured died 
June 15, 1921. Proof of death was made by both appellant and appellee, and the 
Brotherhood refused to pay either party, but filed its bill of interpleader and deposited 
the amount due under the certificate with theclerk of the court. 

The case was heard before the court without a jury, and judgment was entered, 
directing payment of the money to appellee, from which judgment appellant is prose- 
cuting this appeal. 

There are five assignments of error, but the case was presented, both in the briefs 
and on oral argument, as a whole, and we will therefore consider it in that manner. 
The real issue is whether or not the document dated May 1, 1921, is valid as a change 
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of beneficiary. If it is, the judgment must be reversed; if it is not, it should be 
affirmed. 

{1, 2] The general rule of law applicable to the case may be stated as follows: 
Under insurance certificates of this nature, the beneficiary has no vested interest in the 
certificate until the death of the insured member. Up to such time the latter may 
change his designation of beneficiary at will. In making such change, however, the 
insured is bound to do it in the manner pointed out by the certificate and the by-laws 
of the association, and any material deviation from this course will invalidate the 
transfer. 

[3-5] There are, however, three exceptions to this general rule requiring an exact 
conformity to the regulations of the association. (1) If the society has waived a strict 
compliance with its own rules, or in pursuance of a request of the insured to change 
his beneficiary has issued a new certificate to him, the original beneficiary will not be 
heard to complain that the course indicated by the regulations was not pursued. (2) 
If it be beyond the power of the insured to comply literally with the regulations, a 
court of equity will treat the change as having been regularly made. (3) If the in- 
sured has pursued the course pointed out by the laws of the association, and has done 
all in his power to change the beneficiary, but before the new certificate is actually 
issued he dies,.a court of equity will decree that to be done which ought to be done, 
and act as though the certificate had been issued. The rule is set forth in the leading 
case of Supreme Conclave, Royal Adelphia, v. Cappella (C. C.) 41 F. 1, in which the 
authorities are collated and the reason for the rule and its exceptions laid down, and 
this case has been generally followed since its adoption in practically all jurisdictions 
where the question has arisen; the only dispute being as to whether or not the par- 
ticular case in question falls within the rule or one of the exceptions. 

Let us consider the evidence in the case at bar in the light of these rules of law. 
Plainly the document of May Ist was not a substantial compliance with section 62 of 
the constitution of the Brotherhood; but do the facts bring the case within one of the 
exceptions? The record shows that the Brotherhood refused to accept this document 
as a regular transfer, and returned it for this reason, and it is not contended there 
was ever any new certificate issued, or direct waiver of section 62, supra. 

[6] It is claimed, however, that by filing its bill of interpleader the Brotherhood 
impliedly waived its provisions. This, however, is not the general rule. Modern 
Woodmen of America v. Headle, 88 Vt. 37, 90 A. 893, L. R. A. 1915A, 580. Knights 
of Maccabees of the World v. Sackett et al., 34 Mont. 357, 86 P. 423, 115 Am. St. 
Rep. 532. 

[7] Nor does it fall under exception No. 2. At the time this document of May Ist 
was signed, it might be claimed the certificate was not in possession of the insured, so 
that he could indorse the transfer on the back, and had he died immediately after that 
date, and before he received his certificate, there would be merit in the contention. 
The record shows, however, that he lived six weeks after his injury, during the last 
two of which he had the certificate in his possession, was of sound mind, and had 
been notified that the transfer of May Ist was invalid and would not be recognized 
It was certainly not beyond his power to comply with the regulations. 

The same situation appears as regards exception (3). He had failed to do all that 
was within his power to change the beneficiary, and had neglected and refused, after 
being notified of the invalidity of the attempted transfer, to take the stens necessary 
to validate it. We are satisfied that by the overwhelming weight of authority no valid 
change of beneficiary was ever made from appellee. Such being the case, on the death 
of insured, she was entitled to recover under the terms of the certificate, and the trial 
court properly rendered judgment in her favor. 

For the foregoing reasons, the judgment of the trial court is affirmed. 

McAlister, C. J., and Ross, J., concur. 


BAXTER v. METROPOLITAN LIFE INS. CO. (No. 16319.) 
(Supreme Court of Illinois. Oct. 28, 1925.) 
149 Northeastern Reporter 243. 

2. INSURANCE—“WAIVER” RESULTS WHEN INSURER BY ITS ACTS 
RECOGNIZES POLICY AS EXISTING AFTER EXPIRATION OF TIME 
FOR PAYMENT OF PREMIUMS. 

“Waiver” by insurer results when by act, statement, or course of conduct toward 
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assured it recognizes policy as existing, though time for payment of premiums has 
expired. 


(For other cases, see Insurance, Dec. Dig. § 388[1].) 


3. INSURANCE—FORFEITURE WILL NOT BE ENFORCED AGAINST 
LIFE INSURANCE POLICY UNLESS CIRCUMSTANCES SHOW 
CLEAR INTENTION TO CLAIM FORFEITURE. 

Forfeiture of life insurance policies is not favored, and, unless circumstances show 
clear intention to claim forfeiture for non-payment of premitim, such forfeiture will 
uot be enforced. 

: (For other cases, see Insurance, Dec. Dig., § 349[1].) 

4, INSURANCE—INSURER ESTOPPED FROM TAKING ADVANTAGE OF 
FORFEITURE, IF CONDUCT LED INSURED TO BELIEVE FOR- 
FEITURE WOULD NOT BE INSISTED ON. 

If conduct of insurer is such as to induce assured to believe forfeiture will not 
be insisted on, insurer will be held to be estopped from taking advantage of such for- 
feiture. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

5. INSURANCE—INSURER MAY WAIVE PROVISIONS IN STATUTE RE- 
QUIRING ISSUING OF RECEIPT BY OFFICER OF COMPANY FOR 
PREMIUM; “WAIVER.” 

Cahill’s Stat. c. 73, p. 372, requiring insertion of clause in policy that insurer 
should issue receipt for each premium signed by officer of company, does not prevent 
insurer from waiving provision, and receipt of premium by agent after expiration of 
days of grace constitutes “waiver.” 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Error to Appellate Court, Third District, on Appeal from Circuit Court, Fulton 

County; George C. Hillyer, Judge. 

Action by Viva Baxter against the Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Taff & Putman, of Canton (Williams Lawrence, Green & Gale, of Galesburg, of 
counsel), for plaintiff in error. 

Harvey H. Atherton, of San Diego, Cal., and Glenn Ratcliff, of Lewistown, for 
defendant in error. 

Per Curiam. The defendant in error brought action against the plaintiff in 
error in the circuit court of Fulton county, to recover on a policy of life insurance 
issued by the plaintiff in error on the life of the husband of the defendant in error 
in the sum of $2,500. It appears from the undisputed averments of the declaration 
that the defendant in error’s husband, Malcolm Baxter, died on the 23d day of Feb- 
ruary, 1922, that the premium of the policy theretofore issued on his life was to be 
paid quarterly, and that the dates of payment of this premium were, the 10th day of 
February, May, August and November. The policy contained a provision for 31 days 
of grace. On June 1, 1921, the insured sectired a loan against the policy from the 
plaintiff in error in the sum of $155. The policy also provided that, in case of failure 
of payment of the premium, the loan value should be applied to that purpose. It is 
undisputed that the loan value on the policy at the time the August payment became 
due was $165, of which the insured had borrowed $155, leaving a cash surrender 
value of $10, and that this amount was not sufficient to pay the interest on the loan 
and the premium on the policy due on August 10. 

The defense to the policy was that the payment on August 10 was not made either 
on that date or within the 31 days of grcae, and that therefore the policy lapsed and 
was not reinstated in accordance with its terms. It is conceded that, if the policy 
lapsed, there was no reinstatement, and the question is whether or not the policy lapsed. 
The Appellate Court found that it did not. The evidence of the defendant in error 
was, that she, in the presence of a witness, paid the August 10 premium on Septem- 
ber 12, and the November payment was made on December 12; that this was done 
because the 31 days of grace expired on Sunday, the 11th of each month. The Appel- 
late Court held that such finding was sustained by the record, and the defendant in 
error urges that there is, therefore, no question for review in this court. The defend- 
ant in error’s testimony also showed that she had at previous times made payment 
after the 31 days of grace had expired, and that the payments had been accepted by 
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the plaintiff in error, and that when she made the two payments in question she did 
not get an official receipt but received from the agent his receipt. The plaintiff in 
error’s agent testified that the quarterly premium due in August was not paid, and 
that he did not receive any money from the defendant in error at the time testified to 
by her, and had received no payments whatever until December 19, and that on the 
receipt he issued he indicated that the policy was in the process of reinstatement. 


Plaintiff in error contends that the policy had lapsed because the premium was not 
paid within the days of grace; that under the statute it was incumbent on the insured 
to secure an official receipt; that the plaintiff in error could not waive the requirements 
of the statute ; and that there is no evidence of waiver. The Appellate Court held that 
the plaintiff in error by its conduct had waived its right to insist on payment in accord- 
ance with the terms. 


[1-4] Questions of fact in this character of case are conclusively settled by the 
Appellate Court, and cannot be reveiwed here, and conceding that, as contended by the 
plaintiff in error, days of grace in an insurance policy are not extended by reason of 
the last day falling on Sunday, that does not establish that the insurer may not waive 
the breach of the contract by accepting payment of premiums after the expiration of 
the days of grace. The question as to what facts are necessary to constitute a waiver 
is a question of law. The existence of such facts in a given case is a question of fact. 
The Appellate Court found that the right of the insurer to insist on the lapse of the 
policy for failure to pay the premium within the time required had been waived by its 
conduct. What that conduct was is a question of fact, and is not open to review here, 
but it must be taken as established that the plaintiff in error had at previous times 
accepted payments on this policy after the 31 days of grace had expired. Waiver by an 
insurer results when it by an act, statement, or course of conduct toward the assured 
recognizes the policy as existing, though the time for payment of the premium has 
expired. Forfeiture of life insurance policies is not favored, and, unless the circum- 
stances show a clear intention to claim a forfeiture for non-payment of the premium, 
stich forfeiture will not be enforced. If the conduct of the insurer is such as to 
induce the assured to believe that a forfeiture will not be insisted upon, the insurer 
will be held to be estopped from taking advantage of such forfeiture. Bennett v. Union 
Central Life Ins. Co., 203 Ill. 439, 67 N. E. 971; A&tna Life Ins. Co. v. Sanford, 200 
Ill. 126, 65 N. E. 661; Illinois Life Ass’n v. Wells, 200 Ill. 445, 65 N. E. 1072; Manu- 
facturers’ & Merchants’ Ins. Co. v. Armstrong, 145 Ill. 469, 34 N. E. 553; Chicago 
Life Ins. Co. v. Warner, 80 Ill. 410. 


{5] The plaintiff in error contends that the statute (Cahill’s Stat. c. 73, p. 372), 
which requires that the insurer insert in its policy a clause providing for the issuance 
of a receipt for each premium, signed by an officer of the company, takes from the 
insurer the power to waive such provision, and, since the defendant in error did not 
secure such a receipt from the agent, the receipt of the premium by the agent after 
the expiration of the time provided in the policy did not constitute a waiver, and the 
argument is that, if the company had no power to issue a policy without such provision, 
it cannot waive such provision, for to do so would render the statute a nullity. We 
cannot adopt this view. The provision of the statute, while requiring the payment 
of premiums in advance upon delivery of a receipt signed by one or more of the 
officers of the insurer, who shall be designated in the policy, gives to the insurer a 
right which it, however, may waive, and, while it is the duty of the policyholder to 
insist upon such a receipt, it would be a harsh and unequal rule to hold that the act 
or omission of the agent of the insurer in accepting payment of premiums without 
issuing such official receipt, where such payment is accepted by the insurer, is not evi- 
dence of a waiver, and that, notwithstanding such acceptance by the insurer, such act 
or omission of the agent constitutes a defense to an action on the policy. Under such 
a holding there could be no such thing as a waiver. On the record in this case we 
would not be justified in disturbing the holding of the circuit and Appellate Courts that 
there was a waiver of the right of forfeiture of the policy. 

[6] It is also urged that it was error on the part of the trial court to refuse to 
admit in evidence books and records of the plaintiff in error which, it contends, show 
that the premium was not paid to the company. There was no error in this. While 
books of account of a plaintiff are competent evidence, the books of the insurer, show- 
ing whether the agent had paid over the premiums to the company and how the com- 
pany considered the insurance contract, are necessarily self-serving in their nature. 
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Certain instructions are also objected to, but we have examined the instructions 
as a series and are of the view that they fairly present the law. 


There being no error in the record, the judgment of the Appellate Court is 
affirmed. 


Judgment affirmed. 


CLARK v. SUPREME COUNCIL, ROYAL ARCANUM. (No. 35962.) 
(Supreme Court of Iowa. Oct. 20, 1925.) 
205 Northwestern Reporter 355. 
1. INSURANCE—DETERMINATION WHETHER LODGE PERMITTED AS- 

SURED TO BE DELINQUENT IN DUES HELD FOR JURY. 

In action on benefit certificate, determination whether assured had been custom- 
arily permitted to be delinquent in payment of dues, and whether checks produced in 
evidence were for arrearages, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

2. INSURANCE—LOCAL LODGE ADVANCING ASSESSMENTS FOR AS- 

SURED ACTS AS AGENT OF SUPREME LODGE. 

Local lodge, in advancing assessments for assured, held to have acted as agent of 
Supreme Lodge and not as agent of assured. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

3. INSURANCE—EVIDENCE HELD TO SHOW THAT CERTIFICATE WAS 

IN FORCE ON DATE OF DECEASED’S DEATH. 

In action on benefit certificate, evidence held to sustain verdict on theory that de- 
fendant, through its agent, the local lodge, habitually accepted delinquent payment, 
thereby waiving delinquency for which forfeiture was claimed. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 


Appeal from Disrtict Court, Pottawattamie County; O. D. Wheeler, Judge. 

Action upon a Royal Arcanum benefit certificate, dated February 13, 1911, upon the 
life of George Curtis Clark, payable to his wife, the plaintiff, Maude L. Clark. The 
case was submitted to a jury, who returned a verdict for plaintiff. Judgment was 
entered upon the verdict, and the defendant appeals. Affirmed. 

Weaver & Giller, of Omaha, Neb., and Kimball, Peterson, Smith & Peterson, of 
Council Bluffs, for appellant. 

J. A. Williams, of Council Bluffs, and Rosewater, Mecham & Burton, of Omaha, 
Neb., for appellee. 

MortinG, J. The assured received injuries on November 15, 1921, from which he 
died November 28, 1921. The defense is that the October, 1921, assessment of $1.35 
was not paid during that month as required by the laws of the order, and that the 
policy was in suspense at the time of the death of the assured. 

The plaintiff’s claim is that, by course of business, the monthly assesment was fre- 
quently delinquent, and was paid and accepted after maturity, and assured still treated 
as a member in good standing, and that thereby the members of his family were led 
to believe that defendant would never require a strict and literal compliance with the 
contract, and that defendant is estopped from now asserting a forfeiture. 

Only the one issue of waiver was submitted to the jury. The principal question 
is whether the court was justified in submitting it. 

The October, 1921, dues of $1.35 were not paid or tendered until November 15, 
1921, and, as the record stands here, the policy was in suspense as claimed by defendant 
unless there was an estoppel or waiver. The evidence is somewhat vague, and must be 
interpreted in the light of the proceedings at the trial and the theory on which the case 
was tried. * 

A brother, S. R. Clark, attended to the payment of dues. It would seem that after 
November, 1912, the deceased and the plaintiff ceased to live at Cedar Rapids, Neb., 
where the defendant’s lodge, of which deceased was a member, was located. S. R. 
Clark testified to receiving letters from the collector of the local lodge from 1906 to 
1909 requesting payment of dues, mostly past dues; that about that time the collector 
said: 

That “George Curtis’ and S. S. and my own dues frequently became delinquent, 
and I, so long as I always paid them upon notice, should provide some means for tak- 
ing care of them. * * * I arranged for the S. S. Hadley Bank to draw on my 
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account for—to open an account there—and arrange for them; when they were ex- 
hausted,,to draw.” 

It appears that during the latter part of the time in question at least the treasurer 
and collector of the local lodge were employees of this bank. S. R. Clark says that 
he does not have all of his drafts; that the date of the last draft that he accepted was 
some time perhaps in 1920 or in the early part of 1921. He introduced about 20 drawn 
trom 1909 to 1920 for various sums ranging from $2.48 to $33.06, most of them around 
$20, some payable to and indorsed by the collector, some payable to the bank men- 
tioned, some having on them the memorandum “lodge dues.” These checks, considered 
in connection with the one of November 15, 1921, that will be presently referred to, 
traced back, would raise an inference that they were for arrears, and the court, in 
ruling on motion to direct at end of plaintiff’s rebuttal, said: 

“They were made in such lump sums that it seems to me that it leads to at least the 
assumption that most of them were for arrearages rather than payments in advance.” 

The court overruled the motion, and the defendant in its subsequent evidence con- 
tented itself on this point with the testimony of its local treasurer, Watts, an em- 
ployee of the Hadley Bank, and familiar with the S. R. Clark account, and “with the 
transaction of George Curtis Clarks’ lodge dues during that time,” that the only check- 
ing account that S. R. Clark had in the bank was the account of Royal Arcanum dues 
for himself and his brothers; that “there was never any arrearages; the dues were 
never past due to the local lodge.” He also says the dues of George C. Clark were 
in arrears since February, 1921. “The treasurer advanced the dues of those who hap- 
pened to be delinquent at that time, and that had been the custom there while I was 
holding office.” There is no testimony that the Clarks knew before November 4, 1921, 
that the dues were being advanced by the local lodge. Watts also testified: 

“We advanced the money for those we thought owed the insurance, and did not 
suspend them simply automatically because they happened to be in arrears.” 

This testimony must be considered in connection with what occurred later. On 
November 4, 1921, the local lodge wrote the assured: 

“ * * * Tn regard to the Arcanum lodge dues, we find * * * you are in arrears 
since February. The amount to November 1, being $15.70. The lodge has been paying 
this for you out of the treasury, and now we have no funds. Will you please help 
us out by paying up, or at least sending a part of it, so that we will know that you 
still want the insurance? No man at the present time can afford to let his insurance 
drop, so please take this matter up at once and send our collector your back dues.” 

It will be noted from this letter that the local lodge asserted that the dues were in 
arrears since February, and that the amount to November 1 was $15.70. It assumed 
that the insurance was still in force. It was, in effect, stated that the October dues 
had been paid out of the treasury, and were included in the $15.70. 

On November 15, 1921, Grace A. Clark, a sister of assured, went to the bank, and, 
as she testifies, told the local treasurer that her brother had been injured, asking him 
if she might pay the November dues. She, therefore, if the jury accepted her testi- 
mony, assumed that the October dues had been paid. She says he asked her if she 
would pay the back dues. She said, “If necessary.” He figured up the amount due 
and she gave him a check. He told her that the receipts could be made out and she 
could have them. She says this check came back in the usual course of business in 
the canceled checks on the 27th of December. The check is not dated, but reads: “Pay 
to the order of Royal Arcanum. G, C. Clark. [Signed] Mrs. Martha Clark”—is in- 
dorsed, “Royal Arcanum, W. A. Roberts, Col.,” and is marked “Paid 12—12—21.” 
Watts says that “G. C. Clark” was written on the check to show it was payment 
of dues; that he sent the draft for $1.35 to the Supreme Treasurer on the morning 
of November 15, 1921, and a telegram, “Do not suspend G. C. Clark roll No. 148 draft 
for dues follows,” but the draft was returned by the Supreme Treasurer about ten 
days later; thought it was in his desk. It was not produced, and there is no evidence 
that either the $15.70 or the $1.35 or the total of $17.50 was ever tendered back, or 
the Clarks notified that it was not accepted. 

Defendant’s witnesses testify and Miss Clark denies that she was told that George 
Curtis Clark had been suspended. 


Defendant produced a report made by the local treasurer, claimed to have been 
made about November 12, 1921, but bearing date November 15, 1921, which indicated 
that Clark was suspended, also a record of the local council showing suspension 
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November 10, 1921, but there was a record of notice of suspension produced showing 
the announcement of suspénsion at a meeting December 8, 1921. 

The objection made to the checks was that they were incompetent, irrelevant, and 
immaterial, and the objection made here is that they are wholly immaterial to the issue 
of waiver and estoppel, and that no assessment remained unpaid to the Supreme Coun- 
cil except the October, 1921, assessment. The claim is also made here that the Royal 
Arcanum had no knowledge of any delinquencies, and the assessments were promptly 
remitted to the Supreme Treasurer by the local lodge. 

[1] I. On this evidence we think it was for the jury to determine whether the 
assured had been customarily permitted to be delinquent in the payment of his dues, 
and whether the checks were for arrearages. 

II. The defendant contends that the local lodge, in advancing the assessments 
from February to September of 1921, acted as the agent of Clark, and not as the agent 
of the Supreme Lodge. 

In the application of the assured for membership, he agreed that if any question 
arise with the Supreme or any grand or subordinate council it shall be presumed that 
every officer of the Supreme, grand and subordinate council “in the sending of notices 
and otherwise has in all respects fully performed his duty and fully complied with 
the. laws of said council.” He further agreed that if he failed to present himself for 
initiation within 60 days from approval of medical examination, the examination and 
initiaton thereafter, wthout further examination unless authorzed by the Supreme 
Regent, should be void, and “no subordinate council has power or authority to waive 
the same.” The benefit certificate is issued by the Supreme Council to the local coun- 
cil and delivered by the local council. Agency is recognized with only one expressed 
restriction, and that not applicable here. 

[2] To sustain its contention would be to permit the defendant to appropriate all 
of the benefits of the contract, and, if death occurred, as it did occur, while the 
lodge and the assured are treating the certificate as in force, avoid liability. This 
contention is settled adversely to defendant in Trotter v. Grand Lodge, 132 Iowa, 
513, 109 N. W. 1099, 7 L. R. A. (N. S.) 569, 11 Ann. Cas. 533; Fahey v. Ancient 
Order of United Workmen, 187 Iowa, 825, 174 N. W. 650; Collver v. Modern Wood- 
men, 154 Iowa, 615, 135 N. W. 67. See, also, Code 1897, § 1750 (this applies to life 
insurance companies) ; Cook v. Federal Life Association, 74 Iowa, 746, 35 N. W. 
500; Biermann vy. Guaranty Mutual Life Insurance Co., 142 Iowa, 341, 346, 120 
N. W. 963. 

[3] III. We think that on the evidence the jury might reasonably conclude that 
the defendant, through its agent, the local lodge, adopted a method of business by 
which the assessments were habitually received after delinquency, and the assured 
recognized as continued in good standing and led to believe that the defendant was not 
insisting upon strict compliance with the terms of the contract as to time of payment; 
that he and those looking after his assessments were led by defendant to believe that 
he was not in suspense for nonpayment of the October, 1921, assessment; that both 
parties in their dealings with each other recognized the certificate as in force, and that 
the October and previous delinquent assessments were paid within the customary 
time and accepted by the defendant in acknowledgment of the existence of this custom 
and are still retained by it. Trotter v. Grand Lodge, 132 Iowa, 513, 109 N. W. 1099, 
7L. R. A. (N. S.) 569, 11 Ann. Cas. 533; Collver v. Modern Woodmen, 154 Iowa, 
€15, 135 N. W. 67; Conkling v. Knights and Ladies, 183 Iowa, 665, 166 N. W. 384; 
Fahey v. Ancient Order of United Workmen, 187 Iowa, 825, 174 N. W. 650; Duncan 
v. Great Western, 192 Iowa, 716, 185 N. W. 459. 

Our discussion covers the points argued. The judgment is affirmed. 

Faville, C. J., and Evans and Albert, JJ., concur. 


PRIEST v. KANSAS CITY LIFE INS. CO. (No. 24358.) 
(Supreme Court of Kansas. Oct. 1, 1925.) 
239 Pacific Reporter 443. 

INTEREST—ON DIRECTING ENTRY OF NEW JUDGMENT AFTER RE- 
VERSAL OF JUDGMENT ON VERDICT ON QUESTION OF LAW, SUB- 
MITTED TO SUPREME COURT, INTEREST ON POLICY OF LIFE 
INSURANCE SHOULD BE ALLOWED TO DATE OF SUCH ORDER, 
AND ON AMOUNT OF AGGREGATE PRINCIPAL AND ACCRUED 
INTEREST FROM THAT DATE. 

Where judgment on verdict for plaintiff on life insurance policy was reversed on 
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appeal and motion for rehearing overruled, but plaintiff’s application to recall mandate 
and open case, so that she might present question of law, not previously presented, 
was granted, and on hearing thereof district court was directed to render judgment 
for plaintiff, but order setting aside first judgment was not withdrawn, interest should 
be computed on amount of policy at 6 per cent. to the date of order directing judg- 
ment, and thereafter on aggregate of principal and accrued interest, plaintiff not being 
entitled to interest on original judgment as of date rendered. 
(For other cases, see Interest, Dec. Dig. § 39[3].) 


Appeal from District Court, Cloud County; John C. Hogin, Judge. 

Action by Mary F. Priest against the Kansas City Life Insurance Company. 
Judgment for plaintiff was reversed (116 Kan. 421, 227 P. 538), and plaintiff’s motion 
for rehearing overruled (117 Kan. 1, 230 P. 529), but, on plaintiff’s application to 
recall mandate, judgment was given for plaintiff (237 P. 938). On defendant’s motion 
for rehearing. Motion overruled, and order for judgment made definite as to interest. 

Robert Stone, George T. McDermott, Robert L. Webb, and Beryl R. Johnson, all 
of Topeka, James C. Jones, of St. Louis, Mo., and Frank W. McAllister, of Kansas 
City, Mo., for appellant. 

Park B. Pulsifer, Clyde L. Short, Charles L. Hunt, Frank C. Baldwin, and C. J. 
Putt, all of Concordia, for appellee. 

Mason, J. The defendant has filed a motion for a rehearing which, upon due . 
consideration, is overruled. The plaintiff asks that the order of this court be made 
more definite by providing that the judgment to be rendered by the district court shall 
be for the amount of the policy, with interest from January 19, 1915, until April 28, 
1922, the date judgment was rendered upon the verdict, and with interest upon the 
total amount from that time. This request is based upon the theory that the judg- 
ment which was set aside on appeal is to be reinstated. This is not the theory adopted 
by the court. On July 5, 1924, the judgment upon the verdict was reversed for error, 
and a new trial was ordered. A motion for a rehearing was overruled November 8, 

1924, On January 7, 1925, the plaintiff filed an application to recall the mandate and 
open the case for further hearing in order that she might present a question of law, 
not previously presented in either the district or Supreme Court, which, if decided in 
her favor, would end the litigation. The defendant consented to the granting of the 
application and the determination of the question in this way. The question was then 
argued and submitted, and decided in favor of the plaintiff’s contention. As this 
ruling made the defenses interposed unavailable, the district court was directed to 
render judgment for the plaintiff. The order setting aside the first judgment was 
not withdrawn. 

The new judgment is not based upon the verdict of the jury ‘but upon the decision 
of this court announced July 11, 1925, on the question of law submitted by the parties 
in the manner already stated. While the consideration of the new question was, for 
convenience of reference, described as a rehearing, it was not such in the ordinary 
sense, but was a somewhat anomalous procedure, adopted to reach a final result by a 
short cut. The judgment is directed to be rendered for the amount of the policy, with 
interest at the rate of 6 per cent. per annum from January 19, 1915, to July 11, 1925, 
the aggregate of the principal and interest to draw interest from the latter date. This 
method of adjusting the matter of interest is adopted as analogous to that approved 
in Koontz v. Weide, 111 Kan. 709, 713, 208 P. 651. 

All the Justices concurring. 


UNION NAT. LIFE INS. CO. v. BAKER, SuperintennpENtT or INSURANCE. 
(No. 25949.) 
(Supreme Court of Kansas. Nov. 7, 1925.) 
240 Pacific Reporter 393. 
(Syllabus by the Court.) 

APPEAL AND ERROR—APPEAL FROM MANDAMUS, REQUIRING ISSU- 
ANCE OF CERTIFICATE TO INSURANCE COMPANY TO TRANSACT 
BUSINESS IN STATE WILL BE DISMISSED ON ISSUES BECOMING 
MOOT. 

An appeal will be dismissed where all the questions at issue have become moot. 
(For other cases, see Insurance, Dec. Dig. § 781[4].) 


Appeal from District Court, Shawnee County; George H. Whitcomb, Judge. 
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Suit by the Union National Life Insurance Company against William R. Baker, 
State Superintendent of Insurance, for mandamus. Judgment for plaintiff, and de- 
fendant appeals. Appeal dismissed. 

Charles B. Griffith, Atty. Gen., and John G. Egan and Frank C. Baldwin, Asst. 
Attys. Gen., for appellant. 

J. 34. Brady, of Kansas City, and John‘L. Hunt, of Topeka, for appellee. 

MarsHALL, J. The defendant appeals from a judgment in mandamus command- 
ing him to “issue to the plaintiff a certificate of authority to do in the state of Kansas 
the business of insurance of lives of individuals, including the issuance of endowment 
policies of life insurance, and to insure individuals against personal injury, disable- 
ment, or loss of health.” 

After the appeal, the plaintiff transferred all of its business, contracts, obligations, 
and policies to the Federal Reserve Life Insurance Company, and discontinued writing 
insurance. The plaintiff urges that the questions at issue have become moot, and that 
no judgment rendered in this action will have any effect. With that contention, the 
court agrees, and for that reason dismisses the appeal. State ex rel. v. Insurance Co., 
88 Kan. 9, 127 P. 761. 

* All the Justices concurring. 


WAGNER v. SECURITY BEN. ASS’N. (No. 15389.) 
Kansas City Court of Appeals. Missouri. June 15, 1925. Certiorari Denied Oct. 8, 
1925 


276 Southwestern Reporter 81. 
1. INSURANCE—BY-LAW, REQUIRING INSURED TO BE IN GOOD 
HEALTH AT TIME OF REINSTATEMENT, IS VOID. 
By-law of benefit society that, if insured is in arrears in payment of assessments, 
he must be in good health at time of reinstatement is void. 
(For other cases, see Insurance, Dec. Dig. § 761.) 


2. INSURANCE—OFFICERS OF NATIONAL COUNCIL HELD CHARGED 
WITH KNOWLEDGE OF CONDUCT OF LOCAL OFFICERS IN AC- 
CEPTING ASSESSMENTS OUT OF TIME. 

Acceptance of premiums paid out of time, together with custom of financier of 
local lodge in permitting large number of members to pay assessments out of time, 
was sufficient to charge officers of national council with knowledge of such conduct. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 


3. INSURANCE—TESTIMONY OF STATEMENT MADE BY FINANCIER 
OF LOCAL LODGE ON PAYMENT OF ASSESSMENT OUT OF TIME 
HELD ADMISSIBLE. 

Testimony of insured’s daughter that on payment of assessment financier of local 
lodge stated it was all right to pay it any time before 12th of succeeding month was 
proper, despite Laws 1911, p. 292, prohibiting officers of local lodge to waive provi- 
sions of by-laws, since it was part of the res geste of act of collecting assessments, 
and tended to show a course of dealing which, if of sufficient notoriety, would raise 
an inference that defendant knew of it. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

Appeal from Circuit Court, Jackson County; Charles R. Pence, Judge. 

“Not to be officially published.” 

Suit by Conrad Wagner against the Security Benefit Association. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Solon T. Gilmore, of Kansas City, and Arthur W. Fulton, of Topeka, Kan., for 
appellant. 

Atwood, Wickersham, Hill, Levis & Chilcott, of Kansas City, for respondent. 

Buianp, J. This is a suit upon a death benefit certificate in the sum of $1,000 
issued by the defendant, a fraternal beneficiary society, on August 30, 1911, to one 
Antonia Wagner in favor of plaintiff as beneficiary. There was a verdict and judg- 
ment in favor of plaintiff in the sum of $1,115.79, and defendant has appealed. 

The insured died on April 9, 1921, having been operated on on that day for chronic 
gall bladder stones. The defense was that the certificate had lapsed by reason of the 
failure of the insured to timely pay her March assessment, the same having been 
paid to the local financier on April 7, 1921, and that insured was not in good health on 
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said 7th day of April. The constitution and by-laws of the defendant, which were 
made a part of the benefit certificate, provided that the monthly assessment should be 
due on the first day of the month, and, unless it was paid by the last day of the month, 
the insured should stand suspended without notice and without any act on the part of 
the defendant; that thereafter all rights under the certificate should be forfeited, and 
they should not be restored until the insured had been duly reinstated by complying 
with the laws of the association in reference to reinstatement. Section 114 of the 
laws provided as follows: 


“Any beneficiary member suspended by reason of nonpayment of an assessment or 
assessments, or dues, may within sixty days from the date of such suspension be rein- 
stated upon the following conditions and none other, viz. If not engaged in any of 
the prohibited occupations mentioned in section 107 of these laws, he may be rein- 
stated by payment, within sixty days from date of suspension, of all arrearages of 
every kind, including assessments and dues, for which he would have been liable had 
he remained in good standing; provided, however, that he be in good health at the 
time of making payment to the financier with a view to reinstatement: Provided, 
further, that the receipt and retention of such assessments or dues, in case the sus- 
pended member is not in good health, or is engaged in a prohibited occupation, shall 
not have the effect of reinstating said member or of entitling him or his beneficiaries 
to any rights under his benefit certificate.” 


The national officers of the association had no knowledge of the condition of in- 
sured’s health before she died. The insured had lived in Kansas City for seven or 
eight years prior to the time of her death, and previous to that she had lived at Lex- 
ington, Mo., where the certificate was taken out. She was originally a member of the 
Lexington council, but for about four years prior to her death had been a member of 
the Kansas City Council. It was shown that during the entire period that insured was 
a member of the association she customarily paid her assessments out of time; that, 
instead of paying them in the month when due, they were paid up to as late as the 12th 
day of the succeeding month. The financier of the local Kansas City Council testified 
that there were about 1,600 members of his council, and that from 75 to 100 of its 
members customarily paid their dues after the end of the month in which the assess- 
ments were due. Plaintiff pleaded this custom and practice of paying dues out of time 
and waiver and estoppel based thereon against the defendant from claiming a for- 
feiture on account of the nonpayment of the March assessment in time and as stipu- 
lated by the laws of the Order. 


It is insisted that defendant’s demurrer to the evidence should have been sus- 
tained ; that the contract between defendant and the insured was made up of the appli- 
cation, benefit certificate, and the constitution and laws of the society; that its law 
prescribing a self*executory suspension of a member and forfeiture of his insurance 
as penalty for the nonpayment of dues is valid. We find no objection to this state- 
ment of the law (Loyd v. M. W. A., 113 Mo. App. 19, 87 S. W. 530; West v. N. C. K. 
& L. of S. [Mo. App.] 221 S. W. 391; Knode v. M. W. A., 171 Mo. App. 377, 382, 
157 S. W. 818), except that the provisions of the constitution and laws of the society, 
to be binding, must be valid. Our attention is also directed to the statute of this state 
(Laws of 1911, p. 292), which provides, in effect, that the laws of the society may 
provide that no subordinate lodge or officer thereof shall have the power or authority 
to waive any of the provisions of the by-laws and constitution of the society. The 
laws of this defendant had made such provision. It is further insisted that the local 
financier could not waive the matter of prompt payment of assessments by the in- 
sured; that the custom and course of dealing of the local financier in accepting the 
premiums of the insured out of time was not binding upon the national council be- 
cause he was not an agent of the national body and the officers of that body did not 
known of the custom; that, in addition to this, the local financier could not refuse 
to take insured’s assessments paid before the 12th of the succeeding month after that 
in which they were due, for the reason that the laws of the society provided that the 
insured might automatically reinstate herself within 60 days by, paying the assess- 
ments in arrears, if in good health; that the acceptance of the assessment by the local 
financier, if the member was in good health, was merely a compliance of the terms 
of the contract, and did not give rise to any question of waiver or estoppel. 


[1] However, section 114 of the laws of the defendant requiring that the insured 
be in good health at the time of making the payment to the financier for reinstatement 
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is void. As was said in Godwin v. K. & L. of S., 166 Mo. App. 289, 297, 148 S. W. 
980, 982: 

‘“* * * The defendant has no legal right to receipt and retain delinquent dues 
and assessments until the member dies and then assert that there was no waiver of for- 
feiture. It amounts to an assertion of the right that, if the member was sick and 
recovered, the forfeiture was waived, but, if he died, the forfeiture was not waived. 
It was shown that from twenty-five to thirty-five per cent. of the members were 
delinquent in the payment of their dues. It is held ‘that such a line of conduct on 
the part of the order and the members, shows that each understands there is a con- 
tinuous insurance. Otherwise the situation would be that such member would be an 
insured member at all times, except the time his beneficiary would need it, viz., at 
his death.’ Cline v. Woodmen of the World, 111 Mo. App. 601, 86 S. W. 501.” 

Whether this was obiter or not, it is good law. See, also, Kelly v. N. C. K. & L. 
of S. (Mo. App.) 241 S. W. 74; Glenn v. Security Benefit Association (Mo. App.) 
253 S. W. 802; Donnegan v. Court of Honor (Mo. App.) 251 S. W. 165; Hanhaide 
v. Tribe of Ben Hur (Mo. App.) 223 S. W. 684; McBratney v. W. O. W. (Mo. App.) 
253 S. W. 196. 

[2] The acceptance of insured’s premium paid out of time, together with the cus- 
tom of the financier of the Kansas City council in permitting a large number of its 
members to pay their assessments out of time, was sufficient to charge the officers 
of the national council with knowledge of the course of dealing in this regard as 
between the local lodge and its members. Kelly v. K. & L. of S., supra; Hubbard v. 
Modern Brotherhood of America (Mo. App.) 193 S. W. 911; Thompson v. M. B. of 
Amer., 189 Mo. App. 15, 176 S. W. 506. The case of Smith v. Camp W. O. W., 179 
Mo. 119, 135, 77 S. W. 862, is not in point. In that case the assassment had to be 
paid by the first of the month, but the laws provided that, if, after that time, and 
before the clerk of the local camp had forwarded his reports to the head body for that 
particular month, the member came before him and tendered the payment while in 
good health, he would accept the payment and report him in good standing. The 
assessment was due on December 1, 1899, but was not paid at any time. The insured 
died on January 6, 1900, after the report was sent in. 

[3] It is insisted that the court erred in permitting insured’s daughter, who at- 
tended the payment of her assessments, to testify as to what Mrs. Trail, the financier 
of the Lexington lodge, told her, when insured lived there, at the times Mrs. Trail 
came to collect the assessments upon the certificate after the payment of the assess- 
ments were delinquent. The daughter testified that Mrs. Trail said it was all right to 
pay the assessments any time before the 12th of the succeeding month after they were 
due, as her report was not sent to the home office until the 12th, and that it would 
be all right to pay them at any time before the report was sent in. It is insisted that 
Mrs. Trail was an officer of the local council, and had no right to bind the head coun- 
cil in any way in making such statements. In this connection defendant cites the 
statute (Laws of 1911, p. 292) mentioned supra. In passing upon this point it is not 
necessary for us to say whether the financier was the agent of the head council, for 
the reason that, even if she was not, the evidence was properly admitted, not on the 
ground that Mrs. Trail could bind the national council, but as a part of the res geste 
of the matter then being transacted; that is, the collection of the assessments. It 
tended to show a course of dealing on the part of the local financier which, of course, 
was competent evidence, provided that it was of sufficient notoriety and long standing 
to raise an inference that the head council knew of it. There is no question but that 
the evidence tends to show, in view of the manner in which the head council super- 
vised the local councils, that the head council had knowledge of the situation. 

[4] Over the objection of defendant, insured’s daughter was permitted to state 
that, when she made the March payment to the local financier on April 7, 1921, “he 
asked me how the folks were, and I told him that they were all right, but that mother 
was having ‘another one of those spells, but that she was up and around the house, and 
he said, ‘Is that so?’” It is insisted that notice to the local financier of insured’s bad 
health was not notice to the head office. However, previous to this time defendant 
had the local financier to testify, “I had no knowledge of the physical condition, or her 
condition with reference to health, of Antonia Wagner, at the time I accepted the 
payment on April 7, 1921.” If there was any error, it was brought into the case by 
defendant. Aside from this, we are not permitted to reverse the case for an imma- 
terial error (section 1513, R. S. 1919), and from what we have said it was wholly 
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immaterial whether or not the insured was in good health on April 7, 1921, at the 
time of the payment of the assessment in question. 


[5] It is insisted that the court erred in giving plaintiff's instructions. These in- 
structions are two in number and neither purport to cover the entire case or direct a 
verdict. Instruction No. 1, which is attacked, reads as follows: 


“The court instructs the jury that the benefit certificate which was issued by the 
defendant, and which is in evidence in this case, is proof that Antonia Wagner was in 
good standing at the time said certificate was issued, and the law presumed that such 
good standing continued thereafter, and the burden of proof is upon the defendant 
to show to the reasonable satisfaction of the jury that at the time of her death the 
said Antonia Wagner had lost such good standing with the defendant.” 


[6, 7] This instruction did not purport to cover the entire case or direct a verdict, 
and therefore aws not required to contain every essential element for recovery on the 
part of plaintiff, neither was it erroneous in that it failed to define what was meant 
by “burden of proof.” If defendant wanted the instruction to be made fuller and 
more definite, it should have requested one upon that subject. Fillingham v. St. Louis 
Transit Co., 102 Mo. App. 573, 77 S. W. 314; Matthews v. Mo. Pac. Rd. Co., 142 
Mo. 645, 44 S. W. 802; Kerr v. Q., O. & K. C. R. Co., 113 Mo. App. 1, 5, 87 S. W. 
596; George v. Baseball Co. (Mo. App.) 219 S. W. 134, 135; Williams v. M. W. A., 
204 Mo. App. 135, 221 S. W. 414. The court did not err in failing to instruct the 
jury on the question of waiver or estoppel. Nondirection is not error. Jones v. St. 
Louis, N. & P. Packet Co., 43 Mo. App. 398, 407. Defendant’s instructions were 
properly refused. Outside of those that were mere statements of abstract propositions 
of law, they submitted defendant’s theory of the case, which, as above indicated, was 
an erroneous one. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


NOVOSEL v. MID-WEST LIFE INS. CO. OF MISSOURI. (No. 15382.) 
(Kansas City Court of Appeals. Missouri. May 25, 1925. Certiorari Denied July 
20, 1925.) 

276 Southwestern Reporter 87. 

2. INSURANCE—WHERE EVIDENCE WAS CONFLICTING, CASE WAS 
PROPERLY SUBMITTED TO JURY. 

In action on life policy, issue being misrépresentation of health in application, 
where the medical testimony was conflicting as to nature of disease at time of appli- 
cation, the case was properly submitted to jury as against defendant’s demurrer to 
the evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE—EVIDENCE OF POLICY AND NOTICE OF DEATH 
MAKES PRIMA FACIE CASE, AND DEFENDANT HAS BURDEN OF 
SHOWING NONPAYMENT OF PREMIUM. 

In action on life policy, plaintiff makes a prima facie case by production of policy 
and proof of notice of death, and burden is on defendant to show premiums were 
not paid. 

(For other cases, see Insurance, Dec. Dig. §§ 646[3], 665[5].) 

4. INSURANCE—EVIDENCE HELD SUFFICIENT TO SHOW PAYMENT 
OF NECESSARY PREMIUMS. 


In action on life policy, evidence held sufficient to show that necessary premiums 
were paid to warrant a recovery on policy. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
5. INSURANCE—ACCEPTANCE OF PREMIUMS AFTER DUE WAIVES 
TIME OF PAYMENT. 


In action on life policy, acceptance by defendant company of premiums after due 
waives time of payment. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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7. INSURANCE—UNJUSTIFIABLE REFUSAL TO PAY POLICY HELD 
VEXATIOUS. . 


Refusal of defendant company to pay insurance policy, on grounds unsupported 
by any evidence, was vexatious, and entitled plaintiff to damages. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 

“Not to be Officially Published.” 

Suit by Rosa Novosel, also known as Rosa Nausel, on a policy of life insurance 
against the Mid-West Life Insurance Company of Missouri. From a judgment for 
plaintiff, defendant appeals. Affirmed. 

George E. Booth, of Kansas City, for appellant. 

John H. Pollock and W. I. Potter, both of Kansas City, for respondent. 

BLAND, J. This is a suit upon a policy of insurance in the sum of $1,000 issued 
by defendant on the life of Katie Milich. Plaintiff recovered a verdict and judgment 
in the sum of $1,038.15, together with $100 penalty for vexatious refusal to pay and 
$400 attorney’s fees. Defendant has appealed. 

The facts show that on the 21st day of April, 1922, the insured, as a part of her 
application for the policy of insurance in question, was examined by defendant’s 
physician, Dr. Braithwaite, and that the policy was issued on May 15, 1922. The in- 
sured died on December 18, 1922, of lobar pneumonia. The death certificate was 
signed by Dr. Braithwaite, who was the insured’s family physician. Defendant re- 
fused to pay the policy, which action resulted in this suit. 


[1] In defendant’s brief, under the head of “Argument,” appears what is evi- 
dently intended as a formal assignment of errors. However, there are a number of 
assignments that are no where developed in the brief, and we will therefore confine 
ourselves to only those mentioned under the head of “Points and Authorities”; there 
being no other part of the brief wherein the points are developed (State v. Whitsett, 
232 Mo. 511, 529, 530, 134 S. W. 555), not meaning to say that the matters are prop- 
erly developed under that head. 


The answer pleads that at the time of the issuance of the policy insured was not 
of sound health, but, on the contrary, had tuberculosis of the lungs, which resulted in 
her death; that insured was aware of her physical condition, and knew that she was 
not in sound health at the time her application for the policy was made; that the 
insured “misrepresented her condition and health in said application, and stated that 
she was in good health, and the same became warranties and representations upon which 


said policy was issued, all of which were false and untrue, and made for the purpose 
of defrauding said defendant company.” 


[2] It is now insisted that defendant’s demurrer to the evidence should have been 
given, for the reason that the evidence shows that the matters and things so pleaded 
in the answer were true. Defendant put on the stand the witness Dr. Burke, who 
testified that he saw the insured in August, 1922; that he did not examine her sputum, 
and could not say whether at that time she had tuberculosis; that she had a chest 
disease of some kind; that he could not say whether the chest trouble had been of 
long standing. Dr. Brown, testifying for defendant, stated that he saw insured about 
a month before her death, and, although he made no examination of her sputum, he 
testified that she had tuberculosis of the lungs in the latter stages at that time; that 
he examined both lungs; and that they were filling up; and that she could live only 
a short time. The evidence of defendant’s medical examiner, Dr. Brathwaite, shows 
that insured did not have tuberculosis at the time of her application, and her death 
certificate shows that she died of lobar pneumonia. Even if there was some evidence 
that insured had tuberculosis at the time her application was made, there was cer- 
tainly conflict in the testimony on this point. This case was properly submitted to 
jury. 

[3, 4] It is also insisted that insured was in default in the payment of her pre- 
miums at the time of her death. It is well settled that plaintiff makes out a prima 
facie case by the production of the policy and proof of due notice of death, and that 
the burden is upon defendant to show that the premiums were not paid. Harris v. 
Ins. Co., 248 Mo. 304, 154 S. W. 68, Ann. Cas. 1914C, 648; Gibson v. Ins. Co., 181 
Mo. App. 302, 168 S. W. 818. There was ample testimony of the payment of the 
necessary premiums, and there was no substantial testimony to the contrary. The 
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policy recited that defendant had received $35.02 as the premium for one year’s insur- 
ance, ending May 15, 1923. At the trial defendant’s counsel stated: 

“It is admitted in evidence that the premiums amounting to $27.87 have been 
aeposited with the clerk of this court, ‘covering all premiums paid on this policy.” 

The contract of insurance provided that the premiums might be paid in quarterly 
installments of $9.29 each, payable in advance. The only inference to be gleaned from 
the evidence is that two quarterly installments, amounting to $18.58, had been paid; 
these paid the insurance to November 15, 1922. Defendant now contends that the 
tnird quarterly installment, which would have paid the insurance to February 15, 
1923, or beyond the date of insured’s death, was paid after her death. It requires the 
payment of the third installment to bring the amount of payments to $27.87, being the 
amount that defendant’s counsel admitted at the trial as having been paid on the 
policy. 

[5] Defendant put upon the stand its bookkeeper, who testified that the premium 
due on the 15th day of November, which would have paid the insurance beyond the 
date of insured’s death, was paid into defendant’s office on December 20, 1922; that 
one Steward, who solicited policies, collected all the preimums that were paid, and 
that he was furnished with blank receipts for the purpose of making collections; that 
he paid the third installment to the witness on the 30th day of December, and at that 
time stated to the effect that he had collected the premium some time before this, and 
that he should have reported it before; “that he thought he had already made the 
report, and that he didn’t want to hold out any of the company’s money”; that he 
intimated to the witness that he had collected this installment “in due time”; that he 
did not tell that he had issued the receipt in due time, but “I thought, if he had col- 
lected it, he had done that.” Stewart did not testify. Of course, if defendant ac- 
cepted this premium at any time after it was due before the death of the insured, or 
after knowledge of that fact, it waived the time of the payment of the premium. 
The evidence of defendant’s bookkeeper wholly fails ta show whether the last pre- 
mium collected was timely paid. 

[6] It is insisted that the court erred in overruling defendant’s motion for judg- 
ment on the pleadings for failure on the part of plaintiff to file her reply in time. 
Said motion nowhere appears in the abstract, but it is recited that such a motion was 
filed. It does not appear that defendant excepted to the overruling of the motion, 
and we might decide the point made against defendant on these grounds alone. Rig- 
don v. Ferguson, 172 Mo. 49, 72 S. W. 504. However, section 1246, R. S. 1919, pro- 
vides that the court, upon good cause shown, and in the furtherance of justice; may 
extend the time prescribed for the filing of any pleading or motion on such terms 
as shall be just. The court overruled the motion, and allowed the filing out of time 
of the reply, which consisted of a general denial. It is nowhere suggested in the brief 
that the court abused its discretion in so doing. Rigdon v. Ferguson, supra; Showles 
v. Freeman, 81 Mo. 540. 

[7] It is insisted that there was no evidence of vexatious refusal to pay. We 
think to the contrary. There were many defenses pleaded in the answer, most of 
which there was no evidence to support and are now abandoned. Plaintiff testified 
that the reason defendant refused to pay the policy was that the premiums were 
unpaid. There is no evidence of failure to pay the premiums in time. The refusal to 
pay was based upon a contention that defendant had no evidence to support and was 
plainly vexatious. Bank v. Ins. Co. (Mo. App.) 267 S. W. 445, 450. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


WOYNAROWSKI v. METROPOLITAN LIFE INS. CO. (No. 34.) 
(Supreme Court of New Jersey. Oct. 19, 1925.) 
130 Atlantic Reportér 544. 

1. INSURANCE—REPRESENTATIONS AS TO EMPLOYMENT AND DIS- 
EASES HAD, UNLESS FRAUDULENT, WILL NOT AVOID POLICY. 
Representations as to applicant’s employment and as to diseases which he has had, 

unless fraudulently made, do not avoid policy, but, if willfully untrue, are fraudulent, 

and will avoid policy. 


(For other cases, see Insurance, Dec. Dig. §§ 291[1], 296.) 
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2. INSURANCE—INSTRUCTION SUBMITTING ISSUE WHETHER QUES- 
TIONS ANSWERED IN APPLICATION FOR INSURANCE WERE 
ACTUALLY ASKED APPLICANT AND UNDERSTOOD BY HIM HELD 
NOT ERRONEOUS. 


Instruction submitting issue whether questions answered in application for insur- 
ance were actually asked applicant or whether they were asked in such a speedy and 
rapid way that applicant, who was not entirely familiar with language, could not have 
understood them, and concluding, “It is claimed that these questions were never 
actually put to him * * * that is a question of fact that the court is leaving to the 
jury. * * * If the questions were not put to him, then that is a different proposi- 
tion,” held not erroneous. 


(For other cases, see Insurance, Dec. Dig. § 669[6].) 


Action by Katie Woynarowski against the Metropolitan Lifé Insurance Company. 
On rule for new trial. Rule discharged. 


Argued May term, 1925, before Gummere, C. J., and Kalisch and Campbell, JJ. 

Elmer E. Brown, of Carteret, for plaintiff. 

McCarter & English, of Newark, for defendant. 

Per CurtAM. This is an action on a policy of insurance on the life of Nicholas 
Woynarowski. The application for the policy was made April 5, 1922. Policy issued 
April 14, 1922, and the insured died December 8, 1922, of tuberculosis. 

Plaintiff has a verdict and defendant has a rule to show cause why a new trial 
should not granted. 

It may at the outset be conceded that insured died of tuberculosis, and that he 
was suffering from that disease and had been treated therefor by a physician before 
the application for the policy, and we think it must also be conceded that at the time 
of the application he knew and must have known that he had such disease. 

Six reasons are urged. The first ftve may be considered together and they are: 
(1) The verdict is contrary to the evidence; (2) the verdict is contrary to the weight 
of the evidence; (3) the verdict is contrary to the charge of the trial judge; (4) the 
verdict is the product of passion, prejudice, and partiality on the part of the jury; 
(5) the trial judge erred in denying the defendant’s motion to direct a verdict for 
the defendant. 

[1] Particular complaint is made that the weight of the evidence is against a find- 
ing that insured’s representations that he was then employed by Benjamin Moore & 
Co., had not been attended by a physician within two years, and had never had cer- 
tain enumerated diseases, including tuberculosis, were not fraudulently made. It may 
further be stated that insured at the time in question was not in the employ of Ben- 
jamin Moore & Co., and had not been for some months. These were representations, 
and, unless fraudulently made, did not void the policy, but, if willfully untrue, they 
were fraudulent, and voided the policy. Duff v. Prudential Ins. Co., 90 N. J. Law, 
646, 101 A. 371. But in the present case there was question as to whether the examin- 
ing physician actually put these questions to the insured, and, if that was done, 
whether he understood them. 

Insured was Polish, and while it is said that he could speak and understand 
English it is fair to assume that his knowledge of the language was limited. If the 
questions were put to him and he understood them, then beyond question he was 
guilty of “willful untruths,” and his representations were fraudulent, and at least 
those as to his condition of health, etc., were material, and the policy was voided, 
and the motion to direct the verdict should have resulted in a direction in favor of 
defendant. Guarraia v. Metropolitan Ins. Co., 90 N. J. Law, 682, 101 A. 298; Prahm 
v. Prudential Ins. Co., 97 N. J. Law, 206, 116 A. 798; Kerpehak v. John Hancock, etc., 
Co., 97 N. J. Law, 196, 117 A. 836. 

[2] We find that the refusal to direct a verdict against the plaintiff was proper, 
and that the verdict is not against the weight of the evidence. This leaves the objec- 
tion to the following portion of the charge: 

“Tt is claimed that these questions were never actually put to him. * * * That is a 
question of fact that the court is leaving to the jury. * * * If the questions were not 
put to him, then that is a different proposition.” 

Now this is not all the court said. In full it is: 

“It is claimed that these questions were never actually put to him. Then, if they 
were put to him, it was done in such a speedy and rapid way they were put and because 
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of his lack of complete familiarity with the language, and that it was impossible for 
14 questions to be put so that this man could understand them and answer them within 
the time that the doctor says it took to put those 14 questions and get the answers. 
That is a question of fact that this court is leaving to he jury. If his man made an- 
swer to any of those questions that I have referred to, and he gave an untruthful 
answer, and he knew it was untrue at the time he made it, then, gentlemen, solemnly 
it is your duty to hold, as the law holds, that that voids this solemn contract; but, 
if he did not understand those questions, or if the questions were not put to him, then 
that is a different proposition.” 

We can find no error therein. If he did not understand the questions, there could 
be no willful falsity, and, if they were not asked at all, surely there could be none, 
because then the answers were not his. 

The rule to show cause is discharged, with costs. 


RITTER v. AMERICAN LIFE INS. CO. OF DES MOINES, IOWA. 
(No. 5542.) 
(Supreme Court of South Dakota. Oct. 2, 1925.) 
205 Northwestern Reporter 382. 
INSURANCE—NOTE FOR SECOND PREMIUM NOT PAID AT MATURITY 

HELD PAYMENT NOTWITHSTANDING ITS STIPULATIONS. 

In view of Rev. Code 1919, § 9340, note given in payment of second annual 
premium on life policy held payment of that premium, though not paid at maturity, 
notwithstanding stipulation of note that with or without notice and demand or notice 
of forfeiture, non-payment at maturity should release insurer from liability, such 
provision being no part of policy. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Campbell, J., dissenting. 

Appeal from Circuit Court, Minnehaha County; L. L. Fleeger, Judge. 

Action by Aretta J. Ritter against the American Life Insurance Company, of 
oe — Iowa. From a judgment for plaintiff, defendant appeals. Judgment 
affirmed. 

Bailey & Voorhees, of Sioux Falls, for appellant. 

Danforth & Barron, of Sioux Falls, for respondent. 

Pottey, P. J. ‘This action was brought to recover on a policy of life insurance 
The policy was issued on the 19th day of May, 1919. The annual premium of $27.40 
was paid when the policy was issued. The second annual premium was not paid, but 
on the 28th day of April, 1920, one J. L. Ritter, on behalf of the insured, gave to the 
defendant his promissory note for the amount of the annual premium on the said policy, 
payable on the lst day of November, 1920, in consideration for which note defendant 
waived the forfeiture clause contained in said policy. The note was not paid when 
due, nor at all, and after said date, to wit, on the 24th day of March, 1921, the insured 
died. The beneficiary claims that the note was accepted in lieu of a year’s premium, 
and that the policy was in force at the time of the death of the insured; while on 
the other hand the defendant contends that, inasmuch as the note was not paid when 
due, the policy lapsed on that date, and that there was no further liability on the 
part of the defendant. 

The note involved in this case is in all respects, except as to dates and amount, 
similar to the note involved in Ritter v. American Life Ins. Co., 203 N. W. 503, 
recently decided by this court, and for the reasons stated in that case we hold that 
the second year’s premium was paid by the acceptance of the said note, and that the 
policy was in force at the time of the death of the insured. 

The judgment appealed from is affirmed. 

CAMPBELL, J. (dissenting). I am unable to adopt the views expressed in this 
opinion, or the views set forth in the opinion of this court in the case of Ritter v. 
American Life Ins. Co., 203 N. W. 503, recently decided. 

I believe the sounder view to be that statutes similar to section 9340, Rev. Code 
1919, providing in substance that the policy shall constitute the entire contract between 
the parties, relate to the time of the formation of the insurance contract, and are not 
intended to and do not prevent the insured and the company from entering into sub- 
sequent contracts with relation to payment of premiums thereafter to become due, 
or with relation to waiver of forfeiture, extension of time, and payment of future due 
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premiums, or matters of that sort, and I believe that such subsequent contracts are 
enforceable in all their terms according to the fair interpretation thereof. Keller v. 
N. A. Life Ins. Co., 301 Ill. 198, 133 N. E. 726; Fidelity Mutual Life Ins. Co. v. 
Price, 117 Ky. 25, 77 S. W. 384; French v. Columbia Life & Trust Co., 80 Or. 412, 
156 P. 1042, Ann. Cas. 1918D, 484. 

However, I do not believe a decision of that question is essential to a determina- 
tion of this case. The complaint in this case is upon a contract of insurance which is 
set out and made a part of the complaint. There is no pleading of waiver or estoppel, 
or of any subsequent contract. The insurance contract declared upon provides that it 
is issued in consideration of an annual premium to be paid in advance, and further 
provides if premiums are not paid when due the policy shall be ipso facto null and 
void and all premiums forfeited, except as provided in the policy. To make out a 
prima facie right to recover on the policy, it was necessary to show the death of the 
insured at a time when the insurance contract was in force by virtue of advance pay- 
ment of premium. The respondent alleges the execution and delivery of the insurance 
contract, effective May 19, 1919, together with the first annual payment of premium, 
and then alleges the payment of the second annual premium and the death of the 
insured as follows: 

“That thereafter and before said policy of insurance had elapsed and within the 
time required by the provisions of said policy, the said Pearl Ritter paid the second 
annual premium due upon said policy, continuing said policy of insurance in full force 
and effect, and after the 19th day of May, 1920, and that the defendant herein accepted 
said payment, and that said policy of insurance was in full force and effect from and 
after the 19th day of May, 1920, to the 19th day of May, 1921. That thereafter, on 
or about the 24th day of March, 1921, the said Pearl Ritter died while said policy of 
insurance was in full force and effect, and which death was not caused by any of the 
causes exempted in the provisions of the said policy.” 

The answer denies the payment of the second annual premium. The proof 
offered by respondent at the trial in support of this essential allegation of the com- 
plaint was the delivery and acceptance by the company of a promissory note identical 
in form, excepting for dates, amounts, etc., to that set out in full in the opinion in 
Ritter v. American Life Insurance Co. (S. D.) 203 N. W. 503. The acceptance of 
this note was not a waiver of the forfeiture clause contained in the policy. The 
most that could be said in that connection is that the acceptance of the note accord- 
ing to its terms would defer. the operation of thef orfeiture clause in the original 
insurance contract to November 1, 1920, the maturity date of the note, and perhaps 
for a 30-day period of grace thereafter—that is, to Dec. 1, 1920—at which time if 
the situation continued unchanged the forfeiture would take place, not by virtue of 
any forfeiture provision in the note itself, but by virtue of the forfeiture clause in 
the original contract. However, in the instant case the death of the insured did not 
occur during that period, but occurred March 24, 1921, and I believe, therefore, that 
the sole question necessary to be determined in this case is whether or not the promis- 
sory note in question was delivered and accepted as payment of the premium on this 
policy for the period May 19, 1920, to May 19, 1921. In my judgment it cannot be 
held that this note was accepted as payment. 

I think it will be conceded that the great weight of authority is in favor of the 
rule that the giving of a promissory note is not payment of an obligation in the 
absence of an agreement that it shall be so taken. In this case the burden was upon 
the plaintiff to establish affirmatively, beyond the mere fact of the giving of the 
note, that the note was accepted as payment of the annual premium coming due May 
19, 1920. I fail to find evidence which would justify any such finding. There is no 
claim in this case of any specific agreement on the part of the company to accept 
the note in payment of the premium, and the question of fact as to whether or not 
it was so given and accepted must be determined from the note itself and the sur- 
rounding circumstances. 

This case must be distinguished from a well established line of decisions by this 
court, which appear to hold in practical effect that the giving of a note is payment 
of premium regardless of stipulation in the note itself. Analysis of these cases will 
show that in each instance the note in question was for the first annual premium 
in a life insurance policy, or for the full premium on a term fire insurance policy, and 
in each instance the policy as delivered acknowledged the receipt of the premium in 
question, and for all practical purposes the acceptance of the note amounted to payment 
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of premium, not because it was in fact accepted as payment of premium, but because 
the company was estopped to raise the question by virtue of the provisions of section 
1421, Rev. Code 1919, which reads as follows: 

“Receipt in Policy. An acknowledgment in a policy of the receipt of premium is 
conclusive evidence of its payment, so far as to make the policy binding, notwith- 
standing any stipulation therein that it shall not be binding until the premium is actually 
paid.” 

That was the situation in the case of Langbehn v. American Insurance Co., 41 
S. D. 581, 171 N. W. 820, and also in the cases of Schumacher v. N. A. Ins. Co., 41 
S. D. 178, 169 N. W. 526; Noble v. Kansas City Ins. Co., 33 S. D. 458, 146 N. W. 606; 
Chasse v. Bankers’ Ins. Co., 27 S. D. 70, 129 N W. 568; and Peever Mercantile Co. 
v. State Mutual, etc., Co., 23 S. D. 1, 119 N. W. 1008, 19 Ann. Cas. 1236 (affirmed on 
rehearing, 25 S. D. 406, 127 N. W. 559). In those cases the provisions of the note 
became immaterial by virtue of the statute, but in the instant case the only receipt of 
premium acknowledged by the company is the first annual premium, and the question 
here is as to whether or not the second annual premium is paid, and the line of cases 
above set out have no bearing on that question and are certainly no authority for hold- 
ing that under the circumstances of the instant case the terms of the note itself may 
not be looked at to determine whether or not it was in fact accepted as payment. 
The note itself provides: 

“This note is given to extend the time of payment of a renewal premium on 
policy No. 33289. * * *” 

This is certainly inconsistent with the idea that the note itself was payment of 
the premium. 

The point is also made that payment of the note was demanded after maturity 
and in fact after the death of the insured, and it is argued that such demands show 
that the note was taken in payment of the premium. With that argument I am entirely 
unable to agree. It assumes the very point in issue. Looking at the situation of the 
parties at the time this note was given, if the premium was not paid in cash or some 
arrangement made to take care of it the policy would have been forfeited 30 days after 
May 19, 1920, and the insured would have been deprived of all its benefits from and 
after that adte, would have had no vested right to reinstate the same, and could not 
have acquired other insurance in like amount except by paying a higher premium 
rate by reason of a year’s advance in age. The company, if it saw fit, could have 
stood upon its contract and insisted upon its forfeiture, Instead of so doing the com- 
pany accepted the promissory note in question, and by accepting the note I think it is 
fair to say that the company, impliedly, at least, became obligated in the following 
particulars: (1) That it would extend the time for payment of the second annual 
renewal premium which came due May 19, 1920, to November 1, 1920, and by virtue 
of this obligation the date when the policy would forfeit for non-payment of the 
second annual premium would be deferred form May 19, 1920, to November 1, 1920, 
with grace in each case. (2) That it would accept payment of the note and interest 
if paid at or before maturity as payment of the second annual premium. (3) That 
if the note and interest were paid after maturity, accompanied by evidence of good 
health of the insured satisfactory to the company, the policy, although forfeited, 
might be reinstated at the same premium rate. 

These were the considerations for the giving of the promissory note, and they 
were ample. The fact that the insured, by failure to pay the note with interest at or 
before maturity, lost some of the benefits which might have been obtained by such 
payment did not release liability on the note, and did not show or tend to show that 
the note was given in payment of premium. 

I think the respondent utterly failed to sustain the burden, which it recognized 
in its complaint, of showing that the note in question was accepted in payment of 
the second annual premium. The note itself entirely fails to show that it was so 
accepted. There is no evidence that the company ever agreed so to accept it, or that 
the insured believed, or was led to believe, that it was or would be so accepted. 

I think the judgment should be reversed and the case remanded with instructions 
to enter judgment for the appellant. 
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MISSOURI STATE LIFE INS. CO. v. CAREY. (No. 525-4204.) 
(Commission of Appeals of Texas, Section B. Oct. 14, 1925.) 
276 Southwestern Reporter 227. 

1. INSURANCE—EVERY PROVISION OF POLICY MUST BE GIVEN 
EFFECT; AMBIGUOUS POLICY IS CONSTRUED FAVORABLY TO 
INSURED. 

Every provision of policy must be given effect, if possible, and, if same is am- 
biguous or admits of a reasonable construction favorable to insured, such construc- 
tion will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

2. INSURANCE—PERIOD OF GRACE AND OF EXTENDED INSURANCE 
IN LIFE INSURANCE POLICY HELD TO RUN CONCURRENTLY. 
Under life insurance policy providing for 31 days of grace in payment of any 

premium due, and 31 days as a term of continued insurance after completion of first 

year for which premium was paid, held, that period of grace and of extended insur- 
ance ran concurrently. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

3. INSURANCE—THAT POLICY CARRIED NON-FORFEITABLE VALUE 
OF 31 DAYS BEYOND DUE DATE FOR SECOND PREMIUM HELD 
NOT TO MAKE CONTRACT AMBIGUOUS. 

That policy of life insurance carried a non-forfeitable value of 31 days beyond 
due date for second premium held not to make an ambiguity in contract justifying con- 
struction by the courts, where it appeared, when read with another part of policy, 
that such period was identical with the 31 days denominated the period of grace 
allowed thereunder. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

4. INSURANCE—RULE OF INTERPRETATION IN INSURANCE POLICY 

IS TO ARRIVE AT INTENTION OF PARTIES. 

Rule of interp retation in insurance policy is to arrive at intention of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by Jewel M. Carey against the Missouri State Life Insurance Company. 
Judgment for plaintiff was affirmed in the Court of Civil Appeals (262 S. W. 864), 
and defendant brings error. Reversed and rendered. 

Jourdon & English, of St. Louis, Mo., and Scott, Brelsford, Funderburk & Ferrell, 
of Eastland, for plaintiff in eror. 

V. L. Shurtleff, of Breckenridge, for defendant in error. 

Speer, J. Jewel M. Carey, as beneficiary, sued the Missouri State Life Insurance 
Company to recover upon its policy upon the life of James A. Carey; the contract 
being in the sum of $5,000, dated February 3, 1921, and the first year’s insurance 
under the policy ending January 29, 1922. The annual premium charge was $142, 
and James A. Carey, the insured, died on April 1, 1922. The first year’s premium was 
paid, but no further payments were made on the policy. The trial court rendered 
judgment for the plaintiff for $6,600, being principal, penalty, and attorney’s fees 
under the policy, and upon appeal by the company this judgment was in all respects 
affirmed. 

The cause is now before this court upon application for writ of error by the 
defendant insurance company, and all questions presented will be determined by a 
construction of the policy sued on. The policy provided that— 

“If any premium aftef the first is not paid on the date when due, this policy 
will continue in force from said due date for the term of thirty-one days, which is 
the period of grace allowed hereunder, without interest charge, in the payment of 
any such premium.” 

The body of the policy contained what is denominated a “Table of Non-forfeiture 
and Loan Values,” as follows: 

Term of 
After completion loan. continued insurance. 
Value of Paid-up 
Year. policy. Cash value. _ life policy. Years-months, 
Ist $100 * * 31 days 
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The policy providing for a period of 31 days of grace in the payment of any 
premium due, and likewise providing for 31 days as a term of continued insurance 
after the completion of the first year for which premium was paid,-it is apparent the 
real question presented by the writ of error is whether or not the days of grace and 
the period of extended insurance are to run concurrently, for if they do not run con- 
currently, the policy had expired 31 days before the insured died. 

{1, 2] The Court of Civil Appeals correctly announced, in substance, that the 
well-known rules of construction applicable are that every provision of the policy must 
be given effect, if possible, and that if the same is ambiguous, or admits of a reasonable 
construction favorable to the insured, such construction will be adopted. Applying 
these rules of construction, especially in view of the decision in Mitchell v. Union 
Life Insurance Co. (Tex. Civ. App.) 218 S. W. 586, that court felt constrained to 
hold that the period of grace and the term of extended insurance did not run con- 
currently. So that the policy was in force at the date of the death of the insured. In 
adopting this construction, we think the Court of Civil Appeals misapplied both rules 
of construction quoted by it. In the first place, the pobicy under consideration expressly 
stipulating that the 31 days for which the policy should continue in force from the 
due date of any premium after the first, after a default in such premium expressly 
declares that such period “is the period of grace allowed hereunder.” The construc- 
tion adopted by the Court of Civil Appeals which makes this extended insurance for 
31 days something other than, and beyond, the period of grace therefore destroys that 
portion of the contract which declares that it “is the period of grace allowed” under 
the contract. This result is itself sufficient ground for denying that construction of 
the contract, unless it can be said there is some othef provision of the policy 
which contradicts this portion or at least makes it uncertain or ambiguous. 

[3, 4] It is contended by defendant in error that the statement in the “Table of 
Non-forfeiture and Loan Values” showing that the policy carries a non-forfeitable 
value of 31 days beyond the due date for the second premium, makes an ambiguity in 
the contract justifying the construction of the courts below. But we see no con- 
tradiction or ambiguity whatever. This “Table of Non-forfeiture and Loan Values” 
correctly exhibits the value of the policy at the end of the first year for which a 
premium was paid, in that the insured was entitled to 31 days of extended insurance, 
but when read in connection with that portion already quoted, it is perfectly apparent 
that this 31 days is identical with the 31 days denominated the period of grace allowed 
thereunder. There is nothing in the contract tending to show any other intention of 
the parties. The rule of intetpretation always is to arrive at the intention of the 
parties, and, where there is no ambiguity in the language used, there is no occasion 
for the application of the wholesome doctrine that an insurance policy or other instru- 
ment prepared wholly by one of the parties will receive that construction most favor- 
able to the other party. 

Since the Court of Civil Appeals based its opinion largely, if not entirely, upon 
Mitchell v. Union Life Insurance Co., supra, and since that case is urged upon us 
as authority for its decision, we take occasion to point out a very broad distinction 
between the stipulations of that policy and those of the policy under consideration. 
In the Mitchell Case, the policy stipulated: 

“Tf the premium has not been paid within the period of grace and the policy has 
not been surrendered as provided above, the insurance will automatically continue as 
term insurance for the face amount hereof for such term as, at the end of any policy 
year, is stated in the table below.” 

The table referred to showed an extended insurance of one month. It is thus 
apparent that the period of extension there provided for would begin only at the 
expiration of the period of grace, for it could begin only “if the premium has not 
been paid within the period of grace” and this event, the beginning of the extended 
insurance, could only begin after there had been a failure to pay the premium for the 
full period of grace. No such feature appears in the policy in this case. The dis- 
tinction between the two contracts is accentuated by the fact that the Mitchell 
policy contained the following statement: 

“All values in this table are in excess of any legal requirements.” 

This provision itself evidences the intention of the parties that the extended insur- 
ance thus vouchsafed was in excess of, and beyond, the legal requirement of a 30-day 
period of grace. At all events, to say the least, it rendered the contract ambiguous 
so as to invoke the rule of construction favoring the insured. In the present case, 
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no such statement appears, and it is significant the extended insurance corresponds 
exactly with the period of grace stipulated for. 

There being no ambiguity in the contract, and the intention of the parties, gathered 
from a consideration of the entire instrument, showing that the policy had expired 
by its very terms prior to the death of the insured, the judgments of the trial court 
and of the Court of Civil Appeals should, we think, be reversed, and judgment 
should be here rendered in favor of plaintiff in error, and we accordingly so recom- 
mend. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals both 
reversed, and judgment rendered for the plaintiff in error. 

Pierson, J., not sitting. 
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FIRE 


CONTINENTAL INS. CO. OF NEW YORK v. TITCOMB. (No. 6950.) 
(Circuit Court of Appeals, Eighth Circuit. September 4, 1925.) 
7 Federal Reporter (2d) 833. 

1. INSURANCE—PROCEEDING BY APPRAISERS AND UMPIRE TO 
ASCERTAIN AMOUNT OF DAMAGES A COMMON-LAW ARBITRA- 
TION. 

Proceedings under clause of Minnesota standard fire policy for ascertaining, by 
appraisers and umpire, amount of damages, constitute a common-law arbitration. 
(For other cases, see Insurance, Dec. Dig. § 572.) 

2. INSURANCE—POLICY VOLUNTARY CONTRACT, THOUGH FORM 
PRESCRIBED BY STATUTE. 

Fire policy, with appraisement provision, is a voluntary contract of parties, 
though form is prescribed by statute. 
(For other cases, see Insurance, Dec. Dig. § 567.) 


4, INSURANCE—GROUNDS OF ATTACK ON ARBITRATORS’ AWARD 

STATED. 

Award under loss appraisal clause of Minnesota standard fire policy being gov- 
erned by rules applicable to common-law arbitration is not open to attack, except on 
ground that arbitrators went entirely outside scope of submission; it being admitted 
they were free from fraud, misconduct, and partiality. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


5. INSURANCE—ITEMS IN ARBITRATORS’ AWARD HELD NOT, AS 
MATTER OF LAW, OUTSIDE DAMAGES SPECIFIED IN USE AND 
OCCUPATION POLICY. 

Items included by arbitrators in general award under use and occupation fire 
policy on restaurant, wages of insured and wife and of cooks during total suspension 
of business, and temporary decrease in business after resumption, held not, as matter 
of law, outside of elements of damages specified in policy. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

In Error to the District Court of the United States for the District of Minnesota; 
Andrew Miller, Judge. 

Action by Harry A. Titcomb against the Continental Insurance Company of New 
York. Judgment for plaintiff, and defendant brings error. Affirmed. - 

Nathan H. Chase, of Minneapolis, Minn., for plaintiff in error. 

Harry A. Hageman, of St. Paul, Minn., for defendant in error. 

Before Kenyon and Booth, Circuit Judges, and Amidon, District Judge. 

Amnon, District Judge. This action is brought on a standard “use and occupancy” 
policy of insurance for $5,000 on a lunch-room and restaurant conducted by the 
insured. The liability under the policy was “* * * for the actual loss sustained, con- 
sisting of net profits on the business which is thereby prevented, and such fixed 
charges and expenses pertaining thereto as must necessarily continue during a total 
or partial suspension of business, and such expenses as are necessarily incurred for 
the purpose of reducing the loss under this policy, for not exceeding such length of 
time (commencing with the date of the fire and not limited by the date of expiration 
of the policy) as shall be required with the exercise of due diligence and dispatch to 
rebuild, repair, or replace such part of said building and machinery and equipment 
and stock as may be destroyed or damaged.” 

The parties being unable to agree as to the amount of damages, appraisers and 
an umpire were duly appointed under the usual provision on that subject. Their 
duties are prescribed by the policy as follows: 

“The appraisers together shall then estimate and appraise the loss, stating sepa- 
rately sound value and damage, and failing to agree, shall submit their differences to 
the umpire, and the award in writing of any two shall determine the amount of the 
ines.” 

The appraiser selected by the insured and the umpire, by their award in writing 
in due form, fixed the loss at $3,509.80. The other appraiser declined to sign the 
report. The company refused to pay the award, and the present action was brought 
by an assignee of the insured. The complaint is in the usual form, setting out the 
award in full. The answer alleges that the award is invalid, because in the general 
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sum found as damages are included the following items: (1) $868, as wages of the 
insured and his wife at $10.85 per day for a period of 80 days during the alleged 
total suspension of business. (2) $345, loss of net profits after resumption of busi- 
ness, being the difference between the net profits before the fire, and the net profits 
subsequent to the fire, down to the time when the net profits of the resumed business 
equaled those made before the fire. (3) $740, being the amount allowed as the wages 
of a day cook and a night cook for 80 days’ alleged total suspension of business. 
The answer charges that these items were allowed “erroneously and by and through 
a mistake of law,” because they do not come within the terms “net profits” and “fixed 
charges and expenses,” as those terms are used in the policy. 

The plaintiff moved for judgment on the pleadings. For the purposes of the 
motion, defendant admitted the assignment of the claim, and that the above defenses 
could only be proven by the testimony of the non-concurring appraiser. It is also 
admitted in the brief that the umpire and appraiser were not chargeable with either 
fraud, misconduct, or partiality. The motion was granted, and defendant brings 
error. 

[1] Some authorities make a distinction between an appraisement and an arbitra- 
tion (Phoenix Ins. Co. v. Everfresh Co. [C. C. A.] 294 F. 51), but the Supreme 
Court of Minnesota has uniformly held that these proceedings to ascertain the amount 
of damages under standard policies constitute a common-law arbitration. It says in 
McQuaid Market House Co. v. Home Ins. Co., 147 Minn. 254, 257, 180 N. W. 97, 98: 

“The appraisement of the loss provided for by this and other standard form 
policies takes the form of the common-law arbitration, and the procedure of inquiry 
and investigation, together with the award and its contents, are governed by the gen- 
eral rules of law upon that subject.” 

See, further, American Central Ins. Co. v. District Court, 125 Minn. 374, 147 
N. W. 242, 52 L. R. A. (N. S.) 496. 

[2] It is also true that the policy with the appraisement provision is a contract 
voluntarily made by the parties, notwithstanding the form is prescribed by the statute. 
Phoenix Co. v. Everfresh Co. (C. C. A.) 294 F. 51; Kollitz v. Insurance Co., 92 
Minn. 234, 99 N. W. 892; Dunton v. Westchester Ins. Co., 104 Me. 372, 71 A. 1037, 
20 L. R. A. (N. S.) 1058; Ebner v. Ohio State Ins. Co., 69 Ind. App. 32, 121 N E. 315. 

[3] The provision of the policy for ascertaining the damages by arbitration is not 
open to the objection that it ousts the court’s jurisdiction of the cause. It simply deter- 
mines the amount of the damages, leaving all other questions of liability open for 
judicial decision. Kollitz v. Insurance Co., 92 Minn. 234, 99 N. W. 892. 

[4] The award, being governed by the rules applicable to a common-law arbitra- 
tion, and being considered with the above admissions of the defendant, is not open to 
attack, except upon the ground that the arbitrators went entirely outside the scope of 
the submission. 

[5] Speaking of the duty and power of appraisers under a standard fire loss 
policy, the Supreme Court of Minnesota says in American Central Insurance Co. v. 
District Court; 125 Minn. 374, 378, 147 N. W. 242, 244: 

“In the case at bar the appraisers must determine many matters other than the 
mere value of specific property produced before them for examination and appraisal. 
They must determine the quantity of property covered by the policy and on hand at the 
time of the fire, the quantity destroyed, the quantity damaged, whether the damage 
resulted from causes covered by the policy or from cther causes not covered thereby, 
and various other questions, both of law and fact, upon which the parties may differ.” 

This quotation points to the fatal defect in the alleged error upon which defend- 
ant relies. The ward itself is general. The. defenses rest wholly upon the claim that 
the arbitrators erroneously and by and through “mistake of law” included the items 
complained of, because those items are not within the scope of the elements of damage 
specified in the policy as above quoted; but a comparison of these items with that 
language shows clearly that they might all properly be brought within its terms. 
Certainly, whether the items should be so included was not a question of law, but a 
question of fact, or at most a mixed question of law and fact. There is no charge 
that the appraisers did not act in perfect good faith in including the items. They all 
fall within the general language of the coverage of the policy. They certainly are not 
so remote that reasonable minds might not arrive at the same conclusion as the arbi- 
trators. Reading the language, and examining the items, and guided by processes of 
mere abstract reasoning one might have some doubt as to some of the items; but 
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every presumption is in favor of the validity of the award, and we must assume that 
in the light of the practical experience of the appraisers, and of the evidence which 
was produced before them, it was made manifest that the items properly fell within 
the terms of the policy. If reasonable minds, comparing the hazard and the items, 
could not say that the latter were included in the former, it would probably be the 
duty of the court to set the award aside. This record fails to establish such a case. 

The language of the Supreme Court in Burchell v. Marsh, 17 How. 344, 349, 15 
L. Ed. 96, is appropriate to the present case: 

“Tf the award is within the submission, and contains the honest decision of the 
arbitrators, after a full and fair hearing of the parties, a court of equity will not set 
it aside for error, either in law or fact. A contrary course would be a substitution of 
the judgment of the chancellor in place of the judges chosen by the parties, and would 
make an award the commencement, not the end, of litigation. * * * Courts should 
be careful to avoid a wrong use of the word ‘mistake,’ and, by making it synonymous 
with mere error of judgment, assume to themselves an arbitrary power over awards. 
The same result would follow if the court should treat the arbitrators as guilty of 
corrupt partiality, merely because their award is not such an one as the chancellor 
would have given. We are all too prone, perhaps, to impute either weakness of 
intellect or corrupt motives to those who differ with us in opinion.’ 

Kaplan v. Niagara Fire Ins. Co., 73 N. J. Law, 780, 65 A. 188, was an attempt by 
the insured to invalidate an award under a policy whose provisions are identical 
with those in the present case, on the ground that the arbitrators had omitted an item 
which was included in the submission. The court declined to receive evidence on the 
subject, and the Court for the Correction of Errors and Appeals affirmed the action, 
holding that an award could not be impeached upon any such ground. 

The judgment is affirmed. 


LETT v. LIVERPOOL & LONDON & GLOBE INS. CO. (2 Div. 864.) 
(Supreme Court of Alabama. June 30, 1925. Rehearing Withdrawn Oct. 8, 1925.) 
105 Southern Reporter 553. 

1. INSURANCE—PLEA OF DEFAULT IN PAYMENT OF INSTALLMENT 

ON NOTE FOR PREMIUM HELD GOOD. 

In action on fire policy, defendant’s special plea of default in payment of install- 
ment on note for premiums at time of fire held good on demurrer. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


2. INSURANCE—AGREEMENT AS TO SUSPENSION OF POLICY DURING 
DEFAULT IN PAYMENT OF INSTALLMENT ON NOTE INVOLVED 
NO QUESTION OF FORFEITURE. 

Where, on giving installment note for premiums, it was agreed that policy would 
be suspended during default in payment of installments, such default automatically 
worked suspension of policy during period thereof, unless insurer by some duly 
authorized agent extended time for payment, and no question of forfeiture was 
involved. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


3. INSURANCE—SOLICITING AGENT CANNOT WAIVE BREACH OF 
CONDITION BY DEFAULT IN PAYMENT OF NOTE FOR PREMIUMS. 
Soliciting agent may waive condition when policy is delivered, but cannot after- 

wards waive breach of conditions, as by non-payment of installment on note for 

premium when due, so as to keep policy in force during default. 
(For other cases, see Insurance, Dec. Dig. § 375[2].) 


4. INSURANCE—SOLICITING AGENT HELD NOT TO HAVE PROMISED 
OR ASSURED INSURED THAT POLICY WOULD BE KEPT IN FORCE 
PENDING ARRANGEMENT FOR PAYMENT OF PAST-DUE 
PREMIUM. 

Soliciting agent’s statement to insured held merely an invitation to come to agent’s 
office and arrange with him to pay past-due premium, and carry on policy, not a promise 
or assurance that policy was in force or would be kept in force pending execution of 
such arrangement. 


(For other cases, see Insurance, Dec. Dig. § 388[2].) 
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5. INSURANCE—DELINQUENCY IN PAYMENT OF PREMIUM NOT 
WAIVED AS DEFENSE TO LOSS OCCURRING DURING PERIOD 
THEREOF BY DEMANDING OR ACCEPTING PREMIUMS, WHERE 
POLICY PROVIDES FOR SUSPENSION DURING DELINQUENCY. 


_ When policy stipulates for suspension during delinquency in payment of premium, 
but provides that holder shall be liable for delinquent assessment, or that entire note 
for premiums shall be deemed earned on default, insurer does not waive delinquency 
as defense to loss occurring during period thereof by demanding or accepting premi- 
ums, but invitation or request to pay preimum can operate only as invitation or request 
for reinstatement of policy from date of payment. 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 

Appeal from Circuit Court, Dallas County, S. F. Hobbs, Judge. 


Action by W. L. Lett against the Liverpool & London & Globe Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Transferred from Court of 
Appeals under section 7326, Code of 1923. Affirmed. 

The plaintiff sued the defendant on a fire insurance policy for loss suffered by 
fire. The complaint is in statutory form. The defendant pleaded the general issue 
and two special pleas, of which plea 3 is as follows: 

“(3) That the premium or consideration stipulated or agreed to be paid by the 
plaintiff to the defendant for the issuance of said policy, was not paid in cash, but, in 
lieu thereof, the plaintiff executed to the defendant his promissory note in the sum of, 
ot wit, $260.32, payable in installments as follows: $65.08 upon each the Ist day of 
March, 1922, 1923, 1924, and 1925 respectively, and therein expressly stipulated and 
agreed as follows: That ‘payment of notes or installments for premium.—It is 
understood and expressly agreed that this company shall not be liable for any loss 
or damage that may occur to the property herein mentioned while any installment 
of the installment note, given for premium upon this policy, remains past due and 
unpaid; or while any single payment, promissory note (acknowledged as cash or 
otherwise), given for the whole or any portion of the premium, remains- past due and 
unpaid. Payments of notes and installments thereof must be made to the said the 
Liverpool & London & Globe Insurance Co., Ltd., at its Southern Farm Department, 
in New Orleans, Louisiana, or to a person or persons specially authorized to collect 
the same for said company. And it is understood and expressly agreed that the 
failure of the assured to receive notice of the approaching maturity of the premium 
note or notes, or any installment thereof, shall not operate to render the company 
liable for any loss or damage while such note or notes, or installments thereof remain 
overdue and unpaid. The company may collect by suit or otherwise, any past-due 
notes or installments thereof, and a receipt from the said New Orleans office of the 
company for the payment of past-due notes or installments must be received by the 
assured before there can be a revival of the policy, such revival to begin from the 
time of said payment, and in no case to carry the insurance beyond the end of the 
original term of this policy. It is understood and agreed that in the settlement of any 
loss under this policy this company may deduct therefrom any unmatured note or 
installments thereof given in payment of the premium hereunder.’ 

“And defendant avers that the installment provided for in said note maturing 
March 1, 1922, was not paid by the plaintiff, or any one for him, and the said fire 
occurred while plaintiff was so in default; wherefore defendant says that plaintiff 
is not entitled to recover in said cause.” 

Demurrers to these pleas being overruled, plaintiff filed 21 special replications set- 
ting up various alleged waivers of “the forfeiture,” to which demurrers were sus- 
tained. 

Plaintiff introduced the policy in evidence, and testified as follows: 

“The note for the first year’s premium was paid. That was a personal agree- 
ment between me and Mr. Helmer. My note for $65.08 has been paid. I did not pay 
that in advance, but gave my own note for it. I did not pay the second premium due 
in March 1922. I saw E. E. Helmer in regard to that premium. I saw Mr. Helmer 
one week after the payment was due. I saw him on the street in Selma. Mr. Helmer 
hailed me first. He said, ‘Lett, when are you coming in to straighten up your insur- 
ance policy, it’s about to lapse on you.’ He said, “You come in and see me, and we 
will arrange to carry it.’ I said, ‘All right.’ So in a very few days I went to Mr. 
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Helmer’s office. That time when he spoke about the lapsing of the policy, he told me 
he hated to see it lapse, and I said, ‘I am too poor a man to let it run out. I have 
had a whole lot of sickness and everytthing, and I have been unable to take care of 
it.’ He says, ‘I will arrange to take care of it for you, you come into my office.’ So 
in a few days, about two days after that, I came in. My baby was sick at the hos- 
pital at the time, and I came in to see Mr. Helmer, and he was out, and his lady 
stenographer says she did not know where he could be found.” 

Continuing with reference to what Helmer told him in the conversation men- 
tioned, plaintiff testified: 

“That if I would arrange to come in and see him that we would arrange to 
pay the premium, and my policy would be continued. That is all that I remember 
being said. We were both in a hurry. I was on the street, and happened up on him. 
He did tell me that he had sent me a couple of notices that had been sent out by the 
New Orleans office that this premium was due. That’ was after the premium was 
due that we had this conversation. I saw Mr. Helmer again on Water street right 
opposite the Water street entrance to Tissier Hardware Store, at least, I was crank- 
ing up my Ford fixing to leave, and he and some stranger hailed me, and asked me, 
‘Lett, when are you coming back to see me to fix up your insurance?’ I said, ‘Just 
as soon as I can get back.’ He waived his hand, and said, ‘All right.’ I got in the 
car and went on. That was on Thursday. Saturday morning my house burned. 
All my personal property in there was destroyed.” 

Defendant demurred to plaintiff’s evidence, and the court sustained the demurrer 
and rendered judgment for defendant, from which plaintiff appeals. 

M. E. Frolich, of Selma, for appellant. 

Steiner, Crum & Weil, of Montgomery, and Pettus, Fuller & Lapsley, of Selma, 
for appellee. 

SOMERVILLE, J. [1] The special pleas of defendant set up a good defense, and the 
demurrers thereto were properly overruled. 

[2] There is no question here as to a forfeiture of the policy. The provision 
relied upon by defendant (and which appears in the policy) automatically worked a 
suspension of the policy during any period of default in the payment of a premium 
note, unles the company, by some duly authorized agent, extended the period of pay- 
ment. : 

[3] There was no evidence that Helmer, defendant’s local agent at Selma, who 
sold plaintiff his policy, had any authority to waive the payment of the premium due 
on March 1, 1922, and keep the policy in force during plaintiff's default. A soliciting 
aoa may waive a condition at the time the policy is delivered (AZtna Fire Ins. Co. 

. Kennedy, 161 Ala. 600, 50 So. 73, 135 Am. St. Rep. 160, but he cannot waive the 
icone of a condition afterwards. Prine v. Am. Cent. Ins. Co., 171 Ala, 343, 54 So. 
547; So. States Fire Ins. Co. v. Kronenberg, 199 Ala. 164, 74. So. 63 

[4] Moreover, nothing that was said by the agent, Helmer, can possibly be con- 
strued as a waiver of the default admitted by plaintiff, for what he said was merely 
an invitation to plaintiff to come to his office and arrange with him to pay the premium 
and carry on the policy. This was in no sense a promise or assurance that the policy 
was in force, or would be kept in force, pending the execution of such an arrange- 
ment. 

[5] Under such a policy as this neither an invitation by the company to pay the 
premium, nor a request for its payment, can operate otherwise than as an invitation 
or request for reinstatement of the policy to make it operative, according to its terms, 
from the date of the payment. The rule is that 

“When the policy contains a stipulation that it shall stand suspended during 
delinquency, but that the holder shall be liable for such delinquent assessment, or that 
the entire premium note shall be deemed earned upon default, the insurer does not 
waive the delinquency as a defense to any loss occurring during such periods by de- 
manding or accepting premiums.” 26 Corp. Jur. 328, § 410, and cases cited in note 70. 

The evidence affirmatively showed that defendant was not liable for the loss 
under the terms of the policy, and the demurrer to the evidence was properly sus- 
tained. 

Affirmed. 

Anderson, C. J., and Gardner and Miller, JJ., concur. 
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BUSH v. GLOBE & RUTGERS FIRE INS. CO. (No. 16443.) 


(Court of Appeals of Georgia, Division No. 1. Oct. 6, 1925.) 
129 Southeastern Reporter 909. 
(Syllabus by the Court.) 


ACCORD AND SATISFACTION—INSURED’S RECEIPT OF DRAFT FOR 
FIRE LOSS HELD ACCORD AND SATISFACTION BINDING ON HIM. 
Where the insured suffered a loss from fire, and, under the terms of the insur- 

ance policy, furnished to the company sworn proof of his loss, and, acting thereon, 
the company issued to the insured a draft for the full amount of loss shown by 
the proofs and claimed by the insured, and where the insured ‘signed a full release 
for all claims or demands for loss under the policy, and indorsed and collected the 
draft and retained the proceeds thereof, this constituted a good accord and satis- 
faction, and, as such, is binding upon the insured. 

(For other cases, see Accord and Satisfaction, Dec. Dig. § 1.) 

Error from Superior Court, Miller County; M. J. Yeomans, Judge. 

Action by W. J. Bush against the Globe & Rutgers Fire Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Pottle & Hofmayer, of Albany, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, for defendant in error. 

BLoopwortH, J. In September, 1920, the Globe & Rutgers Fire Insurance Com- 
pany issued to W. J. Bush a fire insurance policy for $10,500 which covered cotton 
in bales owned or held by the insured in trust or on commission or on joint account 
with others, or sold but not delivered, while contained in the “J. S. Bush warehouse 
in Colquitt, Ga.” Later the assured, desiring to borrow some money and pledge a 
part of the cotton stored, was required by the bank to take out another policy, which 
he did in the A&tna Insurance Company. This policy covered 11 bales of cotton, 
which was specifically identified by numbers. A fire occurred, and 133 bales of 
cotton belonging to the insured, including the 11 bales named in the policy of the 
7Etna Insurance Company, were burned. As required by the terms of the Globe & 
Rutgers policy, the assured rendered to that company a sworn proof of loss, in 
which it was stated that the actual cash value of the property described in the policy, 
at the time of the fire, was $7,548.37, that the actual loss and damage by fire was 
$7,548.37, and that “insured claims under this policy $7,548.37, payment of which 
insured agrees to and will accept in full satisfaction and demand no more.” 

After the proofs of loss were submitted the Globe & Rutgers Fire Insurance 
Company issued its draft on the Chemical National Bank of New York, payable to 
the order of W. J. Bush, Bainbridge State Bank, and Cowart & Dancer (the ware- 
housemen), for $7,548.37, the full amount of damages stated in the proof of loss. 
The draft recites that this payment, “evidenced by proper indorsement hereof, con- 
stitutes full satisfaction of all claims and demands for loss and damage by fire” 
to the property insured, and further recites that “said policy is hereby canceled and 
surrendered.” On the back of the draft is the following: 

“In consideration of the sum hereby paid all claims and demands whatsoever 
against the Globe & Rutgers Fire Insurance Company connected with the within 
mentioned claim for loss or damage are released, compromised, settled, and forever 
discharged.” 

This was signed by W. J. Bush, Cowart & Dancer, and Bainbridge State 
Bank. The draft was then presented and paid. Thus the matter stood when the 
plaintiff brought suit on the policy issued by the Globe & Rutgers Fire Insurance 
Company to recover for a part of the loss of the 11 bales specifically insured by 
the AEtna Insurance Company. The defendant denied any liability on the policy, 
and pleaded accord and satisfaction, setting up what is stated above as to the proofs 
of loss, the issuance of the draft in full settlement of the closs claimed, and a com- 
plete release by the assured of all claims under said policy by reason of said fire. 
These pleas were supported by proof, and the plaintiff was not entitled to recover. 
That the full amount claimed by the insured in his proof of loss was paid, and 
that the money was retained, stands uncontradicted. It is not denied that the insured 
signed the proof of loss and the release, and indorsed the draft. It does not appear 
that at the time he signed these papers, or any one of them, there existed between 
the insured and the representative of the insurance company any “fiduciary or con- 
fidential relations,” or that he was induced to sign these papers by some “misleading 
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device or artifice amounting to actual fraud.” Twyman v. Avera Loan & Invest- 
ment Co., 23 Ga. App. 136, 98 S, E. 239. See Civil Code 1910, § 4329; Bass Dry 
Goods Co. v. Roberts Coal Co., 4 Ga. App. 520, and cases cited on page 521, 61 
S. E. 1134; Elrod v. Kiser Co., 13 Ga. _ 471, 79 S. E. 375; Ryan v. Progressive 
Retailer Pub. Co., 16 Ga. App. 83, 84 S. E. 834; Redmond v. Atlanta & Birmingham 
Air-Line Ry., 129 Ga, 133, 58 S. E. 874. The facts in the cases cited by the plaintiff 
in error easily differentiate them from the case under consideration. 

Whether or not the plaintiff could have recovered from the defendant any part 
of the loss occasioned by the destruction of the 11 bales of cotton, had he included 
this claim in his original proof of loss and made no settlement of his loss with the 
Globe & Rutgers Fire Insurance Company, we are not now called upon to decide. 

The court properly directed a verdict for the defendant. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 












































CAPPS vy. NATIONAL UNION FIRE INS. CO. (No. 16689.) 
(Supreme Court of Illinois. Oct. 28, 1925.) 
149 Northeastern Reporter 247. 
3. INSURANCE—CONDITIONS OF FIRE INSURANCE POLICY HELD 

REASONABLE AND VALID. 

Conditions in fire insurance policy rendering it void if interest of insured be 
other than -unconditional and sole ownership, or if subject of insurance be building 
on ground not owned by insured in fee simple, are reasonable and valid. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

4. INSURANCE—WHEN BREACH OF CONDITION IS BAR TO RE- 

COVERY UNDER POLICY STATED. 

Breach of condition in fire insurance policy rendering it void if insured’s interest 
be other than unconditional, or if subject of insurance be building on ground not 
owned by him in fee simple, is bar to recovery under policy, in absence of waiver 
of condition or estoppel which precludes insurer from making its defense. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 


5. INSURANCE—ONE, UNLESS MISLED BY INSURER, HAVING AC- 
CEPTED AND RETAINED POSSESSION OF POLICK, HELD BOUND 
TO KNOW CONTENTS. 

Unless he has been misled by act of insurer, generally person accepting and 
retaining possession of insurance policy is bound to know its contents. 
(For other cases, see Insurance, Dec. Dig. § 136[5].) 


6. INSURANCE—PROOF OF FACT OF INSURER’S WAIVER HELD ES- 

SENTIAL TO INSURED’S RIGHT TO RECOVER. 

Where conditions of policy concerning title are valid, insured cannot recover 
on theory that insurer waived breach of condition, unless he proves waiver by 
insurer. 

(For other cases, see Insurance, Dec. Dig. § [646]5.) 


7. INSURANCE—INSURER HELD UNDER EVIDENCE NOT TO HAVE 
WAIVED POLICY CONDITIONS AS TO TITLE NOR ESTOPPED 
FROM MAKING DEFENSE THAT INSURED WAS NOT UNCONDI- 
TIONAL OWNER. 

Evidence in record held to show, not only that insurer nor its agents had knowl- 
edge of condition of title of insured, but to show affirmatively that insurer had done 
nothing to waive policy conditions, and was not estopped from making defense 
that insured was not sole and unconditional owner of property insured and not 
owner in fee of land. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


8. INSURANCE—PRINCIPLES GOVERNING INTERPRETATION OF IN- 


SURANCE CONTRACTS SAME AS THOSE APPLICABLE TO OTHER 
CONTRACTS. 


Principles governing interpretation of insurance contracts are the same as those 
applicable to other contracts. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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9. INSURANCE—COURT’S FUNCTION IS ONLY TO CONSTRUE 
CONTRACT. 
It is function of Supreme Court to construe contract of insurance before it, 
and not to make new one. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


10. INSURANCE—PURPOSE OF CONSTRUING CONTRACT STATED. 

Purpose of construing a contract of insurance is to ascertain intention of parties 
as expressed in writing. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

11. INSURANCE—WHEN INSURANCE POLICY ON SEVERAL ITEMS 

REGARDED AS ENTIRE AND INDIVISIBLE STATED 

Where property is so situated that risk on one item cannot be affected with- 
out affecting risk on other items, policy is entire and indivisible, but where property 
is so situated that risk on each item is separate and distinct from others, so that 
what affects risk on one item does not affect risk on others, policy is severable and 
divisible. 

(For other cases, see Insurance, Dec. Dig. § 179.) 

12. INSURANCE—BREACH OF CONDITION AS TO TITLE HELD TO 

PREVENT RECOVERY ON ENTIRE CONTRACT 

Where under policy insuring dwelling house and furniture contained therein 
against loss by fire, for single premium, risk was common one, and breach of con- 
dition with reference to title increased moral hazard of risk on household furniture 
as much as it did on dwelling, contract was indivisible, and breach of condition 
concerning title to land prevented recovery on any item of contract. 

(For other cases, see Insurance, Dec. Dig. § 282[14].) 

Error to ‘eo Court, Fourth District, on Appeal from City Court of West 
Frankfort; J. P Mooneyham, Judge. 

Action by Ben Capps against the National Union Fire Insurance Company. 
Judgment for plaintiff was afhrmed by the Appellate Court, and defendant by leave 
of court brings certiorari. Judgments reversed. 

E. Feirich, of Carbondale, and Moses Pulverman, of Benton (Tilman B. 
Cantrell, of Benton, of counsel), for plaintiff in error. 
; E. Carr, of West Frankfort, and George Sawyer, of Marion, for defendant 
in error. 

TuHompson, J. This statutory writ of certiorari is prosecuted by leave of court 
to review the judgment of the Appellate Court for the Fourth district affirming 
the judgment of the city court of West Frankfort for $1,800 in favor of defendant 
in error in his action of assumpsit on a fire insurance policy issued to him by plain- 
tiff in error. 

The policy on which this action is based insured for a term of three years 
from January 4, 1922, against loss or damage by fire, lightning, or tornado, 
to an amount not exceeding $1,200, the dwelling house located on lot 6, block 19, 
in West Frankfort, and to an amount not exceeding $1,200, the household furniture 
contained in said dwelling. A single premium amounting to $34.60 was paid at the 
time the policy was delivered. Printed on the policy is a condition that— 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof; or if the interest of the insured in the property be not truly 
stated herein; * * * or if the interest of the insured be other than uncondi- 
tional and sole ownership; or if the subject of insurance be a building on ground 
not owned by the insured in fee simple.” 

March 16, 1921, defendant in error entered into an agreement with D. C. Jones 
to purchase the real estate described in the policy and agreed to pay $1,800 for the 
property; $25 in cash and $25 every two weeks thereafter until such time as he 
could secure a loan for the balance due. At the time the policy was issued he had 
made payments amounting to $350, which was less than the amount due under his 
contract. About January 1, 1922, he applied for insurance to J. H. Ghan, a real 
estate agent in West Frankfort. Ghan made a memorandum of the property to 
be insured and the amount of insurance wanted and turned it over to J. A. Lewis, 
the agent of plaintiff in error, who issued the policy. No written application for 
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insurance was made by the insured, no questions were asked the insured regarding 
his title, and the insured did not disclose the fact that he did not own the real 
estate described in the policy and made no representation whatever concerning his 
title. The building and its contents burned two months after the policy was issued. 
Plaintiff in error refused payment of the claim -for loss and defendant in error 
filed his declaration basing his action on the policy, which he set out verbatim. 
Plaintiff in error filed a plea of nonassumpsit, and issue was joined thereon. There 
are in the record a number of special pleas setting up the defense of want of title 
in the insured, replications to these pleas, and demurrers to the pleas and repli- 
cations but the state of the record renders all these pleadings immaterial to the 
decision of the case. A trial was had under the general issue and the jury found 
in favor of the insured. 

{1] All matters of defense of want of title in the insured set up in the 
special pleas were tried under the general issue. Since the parties have tried 
the case on the theory that all evidence supporting the defense of want of title was 
properly admissible under the general issue and present the case here on the same 
theory, we shall so consider it. There being no objection in the trial court or assign- 
ment of cross-error in this court questioning the admissibility of this evidence under 
the issue as formed, we do not consider the question. 

[2-5] It is definitely established by decisions of this court that the vendee under 
an executory contract of sale has neither the legal nor equitable title to the property 
covered by the contract. Budelman v. American Ins. Co., 297 Ill. 222, 130 N. E. 
513; National Fire Ins. Co. v. Three States Lumber Co., 217 Ill. 115, 75 N. E. 4590, 
108 Am. St. Rep. 239; Phenix Ins. Co. v. Caldwell, 187 Ill. 73, 58 N. E. 314; Lang- 
lois v. Stewart, 156 Ill. 609; Chappell v. McKnight, 108 Ill. 570. It is also settled 
that conditions in a policy of fire insurance rendering the policy void if the in- 
terest of the insured be other than unconditional and sole ownership, or if the sub- 
ject of insurance be a building on ground not owned by the insured in fee simple, 
are reasonable and valid, and that a breach of such conditions, or either of them, 
is a bar to a recovery under the policy, in the absence of a waiver of the condi- 
tion or an estoppel which precludes the company from making its defense. Crikelair 
v. Citizen’s Ins. Co., 168 Ill. 309, 48 N. E. 167, 61 Am. St. Rep. 119; Hebner v. 
Palatine Ins. Co., 157 Ill. 144, 41 N. E. 627; Reaper City Ins. Co. v. Bretinan, 58 
Ill. 158, 11 Am. Rep. 54. Unless he has been misled by some act of the insurer, 
it is generally held that a person who accepts and retains the possession of an insur- 
ance policy is bound to know its contents. Crikelair v. Citizen’s Ins. Co., supra; 
In re Millers’ and Manufacturers’ Ins. Co., 97 Minn. 98, 106 N. W. 485, 4 L: R. A. 
(N. S.) 231; Wierengo v. American Fire Ins. Co., 98 Mich, 621, 57 N. W. 833; 
Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 246, 67 
LR: A: 705. 

[6, 7] The conditions of the policy concerning title being valid and the 
breach thereof being established by the evidence, it is clear, under the authori- 
ties, that the insured cannot recover unless there is a waiver or an estoppel. He 
cannot recover-on the theory that the insurer has waived the breach of the condi- 
tion, which would otherwise bar a recovery, unless he produces evidence establish- 
ing the fact of waiver. Feder v. Midland Casualty Co., 316 Ill. 552, 147 N. E. 
468; Old Colony Life Ins. Co. v. Hickman, 315 Ill. 304, 146 N. E. 132; Seaback 
v. Metropolitan Life Ins. Co., 274 Ill. 516, 113 N. E. 862. The evidence in this 
record not only shows that neither the company nor its agent had any knowledge 
of the condition of the title of defendant in error, but it shows affirmatively that 
the company has done nothing showing that it has waived or intended to waive 
any of the conditions of the policy, and that it has done nothing which estops it 
from making the defense that defendant in error was not the sole and uncondi- 
tional owner of the property insured or the owner in fee of the land on which the 
building insured was located. 

[8] The only remaining question is whether this policy is severable into as 
many contracts as there are items insured or whether it is a single and indivisible 
contract. The principles governing the interpretation of insurance contracts are 
the same as those applicable to other contracts. Cottingham v. National Mutual 
Church Ins. Co., 290 Ill. 26, 124 N. E. 822; Germania Fire Ins. Co. v. Schild, 69 
Ohio St. 136, 68 N. E, 706, 100 Am. St. Rep. 663; Dumas v. Northwestern Nat. 
Ins. Co., 12 App. D. C. 245, 40 L. R. A. 358. 
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[9-11] Our function is to construe the contract before us and not to make a 
new one. The purpose of construing it is to ascertain the intention of the parties 
as expressed in the writing. Whether an insurance policy insuring distinct items 
for different amounts in consideration of a gross premium is to be regarded as 
entire or severable is a question that has not received the consideration of this court 
in recent years. The authorities on the point are so numerous that it would be 
impracticable to review or even to cite all of them. There is conflict among the 
courts of the several states. Some of the courts have held that, where the property 
insured consists of different items which are separately valued or insured, the con- 
tract is divisible, and a breach of warranty or condition as to one item will not 
affect the insurance on the remainder of the property. Coleman v. New Orleans 
Ins. Co., 49 Ohio St. 310, 31 N. E. 279, 16 L. R. A. 174, 34 Am. St. Rep. 565; 
Merrill v. Agricultural Ins. Co., 73 N. Y. 452, 29 Am. Rep. 184; Phoenix Ins. 
Co. v. Lawrence, 4 Metc. (Ky.) 9, 81 Am. Dec. 521; Trabue v. Dwelling House 
Ins. Co., 121 Mo. 75, 25 S. W. 848, 23 L. R. A. 719, 42 Am. St. Rep. 523; Wright 
v. Fire Ins, Ass'n, 12 Mont. 474, 31 P. 87, 19 L. R. A. 211, and note. Other 
courts hold that such contracts are entire and that a breach of any condition or 
warranty vitiates the whole insurance. In re Millers’ and Manufacturers’ Ins. 
Co., supra; Gottsman v. Pennsylvania Ins. Co., 56 Pa. 210, 94 Am. Dec. 55; Essex 
Savings Bank v. Meridan Fire Ins. Co., 57 Conn. 335; 17 A. 930, 18 A. 324, 4 
L. R. A. 759; Southern Fire Ins. Co. v. Knight, 111 Ga. 622, 36 S. E. 821, 52° 
L. R. A. 70, 78 Am. St. Rep. 216; Joffe v. Niagara Fire Ins. Co., 116 Md. 155,, 
81 A. 281, 51 L. R. A. (N. S.) 1047, Ann. Cas. 1913C, 1217, and note. 

After a careful consideration of the cases cited and others dealing with the 
subject, we think the rule supported by reason and by the great weight of 
authority is that, where the property is so situated that the risk on one item can- 
not be affected without affecting the risk on the other items, the policy should 
be regarded as entire and indivisible, but where the property is so situated that 
the risk on each item is separate and distinct from the others, so that what affects 
the risk on one item does not affect the risk on the others, the policy should be 
regarded as severable and divisible. Phenix Ins. Co. v. Pickel, 119 Ind, 155, 21 
N. E. 546, 12 Am. St. Rep. 393; Goorberg v. Western Assurance Co., 150 Cal. 
510, 89 P. 130, 10 L. R. A. (N. S.) 876, 119 Am. St. Rep. 246, 11 Ann. Cas. 801; 
Republic County Mutual Fire Ins. Co. v. Johnson, 69 Kan. 146, 76 P. 419, 105 Am. 
St. Rep. 157, 2 Ann. Cas. 20; McWilliams v. Cascade Fire & Marine Ins. Co., 7 
Wash. 48, 34 P. 140; Taylor v. Anchor Mutual Fire Ins. Co., 116 Iowa, 625, 88 
N. W. 807, 57 L. R. A. 328, 93 Am. St. Rep. 261; Relyea v. Tomahawk Pulp 
& Paper Co., 102 Wis. 301, 78 N. W. 412, 72 Am. St. Rep. 878; Hartshorne v. 
Agricultural Ins. Co., 50 N. J. Law, 427, 14 A. 615; Hanover Fire Ins. Co. v. 
Crawford, 121 Ala. 258, 25 So. 912, 77 Am. St. Rep. 55; Baldwin v. Hartford 
Ins. Co., 60 N. H. 422; 49 Am. Rep. 324; McGowan v. People’s Mutual Fire 
Ins. Co., 54 Vt. 211, 41 Am. Rep. 843; Aétna Ins. Co. v. Resh, 44 Mich. 55, 6 
N. W. 114, 38 Am. Rep. 228; Coggins v. Aétna Ins. Co., 144 N. C. 7, 56 S. E. 506, 
119 Am. St. Rep. 924, 8 L. R. A. (N. S.) 839; Fisher v. Sun Ins. Office, 74 W. Va. 694, 
83 S. E. 729, L. R. A, 1915C, 619; Hartford Fire Ins. Co. v. Walsh, 54 Ill. 164, 
5 Am. Rep. 115. 

[12] In this case the consideration paid by the insured was a single gross 
premium, the risk was a common one, the breach of the condition with reference 
to the title increased the moral hazard of the risk on the household furniture as 
much as it did on the dwelling containing the furniture, and the policy specifically 
provided that a breach of the condition should void the entire contract. The 
contract was indivisible, and the breach of the condition concerning the title to the 
real estate prevents a recovery on any item of the contract. 

The judgments of the Appellate Court and the city court are reversed. 

Judgments reversed. 
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AGRICULTURAL INS. CO. OF WATERTOWN, N. Y., et av. v. ETNA INS. 
CO. OF HARTFORD, CONN., et at. (No. 26312.) 
(Supreme Court of Kansas. Oct. 10, 1925.) 
239 Pacific Reporter, 974 
(Syllabus by the Court.) 
MONOPOLIES—EVIDENCE HELD TO SUSTAIN FINDINGS OF FACT 


THAT DEFENDANTS HAD NOT CONSPIRED TO MONOPOLIZE 
INSURANCE BUSINESS. 


The proceedings in an action to enjoin accomplishment of a conspiracy con- 
sidered, and held the findings of fact are sustained by evidence. 

(For other cases, see Monopolies, Dec. Dig. § 24[2].) 

Appeal from District Court, Shawnee County; James A. McClure, Judge. 

Suit by the Agricultural Insurance Company of Watertown, N. Y., and others, 
against the Etna Insurance Company of Hartford, Conn., and others, for an 
injunction. Judgment for defendants, and plaintiffs appeal. Affirmed. 

Ralph T. O’Neil and John D. M. Hamilton, both of Topeka, and Fred D. 
Silber, of Chicago, Ill., for appellants. 

Bennett R. Wheeler, S. M. Brewster, John L. Hunt, Robert Stone, George T. 


McDermott, Robert L. Webb, and Beryl R. Johnson, all of Topeka, and Bates, 
Hicks & Folonie, of Chicago, Ill., for appellees. 


Burcu, J. The parties to the action are two groups of fire insurance com- 
panies who have been represented in certain instances by common agents known 
as mixed agencies. The form of action was injunction to prevent defendants 
from accomplishing a conspiracy. The nature of the conspiracy was to oust plain- 
tiffs from mixed agencies and monopolize the insurance business of the mixed 
agencies in the territory in which plaintiffs and defendants operate. The method 
of carrying out the conspiracy was to coerce mixed agencies to resign representa- 
tion of plaintiffs and to represent defendants only. Plaintiffs were defeated, and 
appeal. 

The stage setting which plaintiffs arranged for the conspiracy was this: In 
the year 1879 a voluntary association was formed to promote reforms in under- 
writing. The association was called “the union,” and it is still in existence. The 
members of the union are officers and managers of fire insurance companies. 
Membership is personal, not representative. The union has by-laws, rules, and 
regulations for its own government and for the accomplishment of its objects. 
The governing body is called the governing committee, which is composed of nine 
members. The activities of the union embrace questions relating to rates, com- 
missions to agents, rules of practice, and, in general, matters of common interest 
in the insurance field, subject, however, to the insurance laws and regulations of 
the various states. The means of communicating “legislation” of the union and 
disseminating information to members is by publication of confidential bulletins. 
The union membership includes officers and managers of about 200 insurance com- 
panies, including the oldest, richest, and best known companies in the United States. 
Defendants’ managers are members, Because of their weight and influence due 
to past success, the companies affliated with the union have a dominating position 
in the insurance world, and do 85 per cent. of the premium business in territory 
in which they operate. This territory embraces eighteen middle states of the 
United States, including Kansas. Insurance companies have no direct contact with 
the source of premium supply. This contact is made through agents, who procure 
customers, issue policies and collect premiums. By means of service to the insur- 
ance purchasing public a reliable, active agent builds up a business which has 
an income and sale value to him, and marks him as a desirable representative. He 
becomes agent for different companies, and employment of the same agent by 
union companies and by nonaffiliating companies produces a mixed agency. Com- 
panies supervise their agencies through special representatives called fieldmen. 
These men are experts who, through capability and experience, are not only able 
to render technical engineering assistance and advice to local agents, but are 
also able to engender confidence and good will, and so to exercise personal influence 
over agents. Plaintiffs for the most part are small companies in respect to capital 
and volume of business. They lack the prestige of the powerful defendants; do 
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no national advertising; are unable to compete with the service rendered by union 
companies; and do but 15 per cent. of the insurance business in union territory. 

The action of the conspiracy was this: The union fieldmen were comfortably 

launched against the mixed agencies, and the plaintiffs were to be routed by threats 
of the fieldmen that, if the agencies were not cleared union by a fixed date, union 
policies would be canceled, service to union patrons would be inhibited, union 
expirations would be transferred, and the union business would be diverted to some 
other agent. The denouement was terror to the mixed agencies, and, if they did 
not clear union, loss of business, good will, and clientéle; destruction of the profit- 
able relation between plaintiffs and their agents; and pecuniary and irreparable 
injury to plaintiffs; and monopoly by defendants of the business of the mixed 
agencies. 
" Defendants threw a different picture on the screen, One subject which plain- 
tiffs failed to mention in their petition was that their managers belong to an asso- 
ciation organized about the year 1910, called the Western Insurance Bureau, which 
was patterned after the union in respect to membership, object, character of organi- 
zation, and method of operation. The bureau has a membership of about 150, and 
its governing body is called the executive committee. There was no allegation in 
the petition that the union is an organization existing contrary to law, or morals, 
or public policy. 

On the basis of experience, defendants determined that agents should be com- 
pensated by allowing them a percentage of premiums collected, and established a 
rate. The commission fixed was 15 per cent., which was acceptable to agents, 
and was regarded as a fair adjustment of this item of expense, chargeable to 
cost of insurance to patrons. Afterward, but before the bureau was organized, 
the union companies were obliged, in order to meet competition for business, to 
adopt a graded scale of commissions. The scale was 15 per cent., 20 per cent., 
and 25 per cent., based on classification of risks. A competitive weapon of the 
smaller and less influential bureau companies, particularly since rate-making has 
been taken over by the states, has been payment of larger commissions to agents, 
who, like insurance companies, engage in the business of insurance for gain. Use 
of this weapon has been a disturbing influence upon the business of insurance, 
similar to rate-cutting, and leads to chaos. 

In 1911 the union and the bureau entered into an agreement known as the 
conference agreement, the purpose of which was to stabilize the business of insur- 
ance by adopting safer and more conservative methods, especially with reference to 
expense of conducting the business. That meant especially with reference to 
commissions, although there were opportunities for concord in respect to other 
subjects, The agreement provided that in mixed agencies the union graded scale 
should be paid, and that neither union nor bureau companies should enter clear 
agencies of the other. Union companies paid the graded scale in both mixed and 
clear union agencies, but the bureau companies paid higher commissions in their 
clear agencies, the differential amounting to 33%4 per cent. of the union scale 
upon. preferred classes, which constitute the business most desired. 

The success of any company depends, not only on the alertness and energy, 
but also on the loyalty of its agents. The relation is fiduciary in respect to the 
authority of supreme importance which agents possess; but, besides that, in mixed 
agencies the agent must be confidently depended on to distribute business impar- 
tially in respect to both quantity and quality. The settled conviction of defendants’ 
managers, long entertained, is that in the hot strife for business there are those who 
are willing to‘ tempt, and that 30 pieces of silver have power to allure. Under 
the influence of higher pay for the same service, an agent’s service will in fact be 
different, whether consciously or unconsciously, in quality, degree, and mainfesta- 
tion. In any event, mixed agencies in which some companies are willing to pay 
excessive commissions require more supervision than clear agencies, and separation 
is sound business policy. 

In 1923 the conference agreement was abrogated. Several causes contributed 
to its collapse, but, in the opinion of the union managers, the differential between 
union and bureau scales was primary cause. Abrogation of the conference agree- 
meant meant separation, and left union companies and bureau companies free to 
pursue their divergent policies. Ninety days’ notice was necessary before abroga- 
tion could become effective. Before the period commenced to run, the bureau gave 
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notice that its scale of commissions would be put into effect in mixed agencies, and 
this was, of course, an invitation to the mixed agencies to clear bureau. Of neces- 
sity, abrogation became an immediately accepted fact, and plaintiffs actively pro- 
pagated their seductive influence in the mixed agencies. Some of the defendants 
acted promptly. Efforts to prevent strife demoralizing to the business failed, and 
other of the defendants sent their fieldmen to the mixed agencies. The agents 
were put to their election whether they would represent defendants, and were given 
time in which to decide. There was no threat of cancellation of policies. Expira- 
tions were not taken away. If a union agent went bureau, he took his expirations 
with him, and his authority to indorse policies, and the like, continued. 

The term of agency is at will, and, believing that a principal has the right to 
say who its own agent shall be, defendants were inclined to view the action as an 
appeal to equity to force them to keep as their agents those who are also agents of 
plaintiffs, and whom plaintiffs insist on tempting to disloyalty in the common service 
by offer of more money than defendants, with due regard to themselves, the agents, 
and the public, are willing to pay. 

The district court returned findings of fact and conclusions of law, which follow: 

“Findings of Fact. 

“(1) The general maagers of the defendant companies are members of a volun- 
tary organization know as the union, organized in 1879, and the general managers 
of the plaintiff companies are members of an organization of a similar character 
organized in 1910. 

“(2) That the plaintiffs and defendants as a part of their representation have 
contracted for the services of common agents, known as mixed agents, who repre- 
sent both plaintiff and defendant companies. 

“(3) That from about October 1, 1923, until the time of the filing of the peti- 
tion in this case, except for an interval of 30 days, many of the defendant com- 
panies in the state of Kansas were pursuing a policy of employing agents who 
would represent exclusive union companies, thus doing away with the so-called 
mixed companies. 

“(4) That in the carrying out of such policy the fieldmen of some of the de- 
fendant companies stated to such mixed agents that it would be necessary for them 
to elect as to whether they desired to thereafter represent union companies ex- 
clusively, or other companies paying or willing to pay a higher rate of commission 
for their services, or, generally speaking, bureau companies; that, if such mixed 
agent elected to represent companies other than the defendants, the defendant com- 
panies would protect such agent’s rights to expirations and the privilege of making 
indorsements on policies of insurance theretofore written by them; and that such 
mixed agents were generally unwilling to make such election, but the defendant’s 
field representatives stated that it was necessary for them to do so, fixing various 
dates by which they were to exercise such choice. 

“(5) That some of the general managers of the defendant companies ond some 
of the field representatives have discussed the policies of their respective companies 
with similar representatives of other defendant companies, but that in pursuing such 
policies the defendant companies acted individually. 

“(6) The defendants have not entered into a conspiracy or combination for 
the purpose of monopolizing the insurance business in such mixed agencies, or of 
ousting the plaintiff companies therefrom, or of maliciously injuring their business 
therein, or of intimidating or coercing the mixed agents into resigning the repre- 
sentation of the plaintiff companies. 

“(7) That the defendants have not combined to boycott the plaintiffs, as charged 
in the petition. 

“(8) The cost incident to installing a new agent in the place of one who has 
resigned is from $50 to $60 per agent. The evidence shows that in those mixed 
agencies, where the agent resigned the representation of the plaintiff companies and 
elected to represent only union companies, the plaintiff companies have suffered a 
substantial loss, but the evidence does not show the amount of the gain in business 
arising from those mixed agents who elected to clear bureau and represent only 
plaintiff companies, for which reason the court cannot determine whether there has 
been an aggregate loss or gain to the plaintiff companies resulting from the separa- 
tion activities of the defendant companies. 

“Conclusions of Law. 
“(1) That the acts of the defendants do not constitute an unlawful conspiracy. 
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‘(2) Assuming that the evidence discloses a conspiracy or combination on the 
part of the defendants, the object of such combination was lawful, and the means 
employed to accomplish it were likewise legal. 

(3) The acts of the defendant companies, as shown by the evidence, do not 
constitute either a primary or a secondary boycott. 

“(4) The defendants have not violated the anti-trust laws of this state. 

“(5) The application for a permanent injunction should be denied, and judg- 
ment entered for the defendants for costs.” 

Plaintiffs contend the district court erred in its findings of fact. The conten- 
tion that the findings of fact are erroneous is presented in disregard of a rule which 
Mr. Justice Marshall, speaking for the court in the case of State ex rel. v. Tele- 
phone Co., 115 Kan. 236, 223 P. 771, said had been followed probably 500 times. 
In one of plaintiffs’ briefs it is said: 

“It is our intention and desire to bring the case before the court in its entirety, 
and we think unquestionably the court has power to set aside the findings of fact 
made by the trial court, substitute findings of fact requested by plaintiffs, and, from 
a review of all the evidence, direct judgment for plaintiffs.” 

Upon this basis the merits of the case are argued to this court, in an effort to 
convince it that the charges contained in the petition were proved. The function 
of this court on appeal was stated in an opinion of the court delivered by Mr. Jus- 
tice Kingman in 1864, which reads as follows: 

‘It is only errors apparent upon the record that this court takes cognizance 
of, and those are errors of law. We cannot retry the case upon its merits. In 
this case if we should come to a conclusion that the evidence as we understand it 
and the proper applications of law, might bring us to a different conclusion from 
that of the court below, it would be a retrial of the. whole cause, not a review of 
alleged errors of law. In the former chancery practice this was a consistent course 
to pursue by appellate tribunals, because the evidence on which the chancellor acted 
was all reduced to writing, and the same facts in the same fullness of detail were 
presented to the revisory tribunal as were acted upon by the chancellor, but the 
code authorizes oral testimony in all cases. If it were then to allow an appeal and 
retrial of fhe cause upon the evidence as presented by a bill of exceptions, the 
appellate court would try the cause without the benefit of seeing the witness, of 
judging of his credibility by his intelligence or his manner, which might show to 
the court below such evident bias as greatly to weaken his testimony. If the Code 
allowed such a course the appellate court would be much more likely to commit 
error than to correct it.” Major v. Major and others, 2 Kan. 337, 339. 

When volume No. 100 of the Kansas reports was published, the court, speaking 
through Mr. Justice Dawson, relinquished hope that the time would ever come 
when it would not be necessary to restate this fundamental law governing appeals. 
In the opinion it was said: 

“A petition for a rehearing filed herein, discloses that its author does not under- 
stand the functions of an appellate court. The petition chides us for incorporating 
part of plaintiffs’ evidence in our opinion and omitting defendants’ evidence to the 
contrary. Our purpose in quoting part of the plaintiffs’ evidence was to show 
that there was no merit in defendants’ contention that the findings and judgment 
of the trial court were contrary to the evidence. On that point, the defendants” 
evidence, although there was much of it, was of no consequence. The supreme 
court is not charged with the duty of ascertaining the facts. We do not see the 
witnesses; we do not know whom to believe. We cannot determine the probative 
weight of the evidence introduced pro and con in the trial court. We must accept 
as true the trial court’s findings of fact when there is some tangible and competent 
— to support those findings.” Bruington v. Wagoner, 100 Kan. 439, 164 P. 

5 

Without any trace of weariness, the same justice formulated the following para- 
graph of the syllabus in the case of Farney v. Hauser, 109 Kan. 75, 198 P. 178, just 
as though it stated a new principle: 

“Where there is substantial evidence to support a finding made by the trial 
court or jury, the Supreme Court adopts such finding as an ascertained fact although 
the record also contains evidence to the contrary; and the Supreme Court cannot 
independently undertake to determine the relative weight of the evidence, except 
in cases where the controlling evidence is documentary or by deposition; and this 
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rule is the same whether the cause be in the nature of an action at law or a suit in 
equity.” Paragraph 7. 

The doctrine rests on constitutional grounds. In the case of State ex rel. v. 
Telephone Co., 115 Kan. 236, 223 P. 771, the court said: 

“We are, in effect, asked to try this case de novo. Under the Constitution, the 
jurisdiction of this court is appellate only, except in three specific instances. That 
jurisdiction cannot be extended so as to make this court try appealed cases de novo.” 
Page 270 (233 P. 787, 788). 

In support of this statement a number of the cases were cited, among them 
those in which power of the Legislature to extend jurisdiction to determine cases 
de novo on appeal was denied. 

The last case in the last number of the advance sheets of the Kansas reports 
issued at the time this is written contains the following: 

“The district court is the fact-finding tribunal. Authority of this court is lim- 
ited to correction of error, and it may not, in case of doubt, declare error in a 
conclusion of fact unless it has facilities for determining the fact which are equal 
to those possessed by the district court.” State v. Rieman, 118 Kan. 784, 785, 236 
P. 641, 642. 

Appellants say that, when a portion of the testimony is in deposition or in writ- 
ing, this court may substitute its judgment for that of the trial court, and cite two 
cases: Record v. Ellis, 97 Kan. 754, 156 P. 712, L. R. A. 1916E, 654, Ann, Cas. 
1917C, 822, and Mathewson v. Campbell, 91 Kan. 625, 138 P. 637. In Record v. 
Ellis the questions were paternity, and open and notorious recognition, of a child. 
Paternity and recognition were proved. All the evidence relating to character of 
recognition was contained in depositions taken in the state of Kentucky, where the 
child was born. In their brief the parties claiming open and notorious recognition 
conceded there was no evidence that such recognition occurred outside of Kentucky, 
and accounted for the fact. In that situation a single issue, openness and notorious- 
ness, was decisive of the case. The evidence relating to that issue being in deposi- 
tion, this court had the same facilities for determining the matter that the trial 
court possessed. In the case of Mathewson v. Campbell the question related to 
the counting of challenged ballots. The ballots were brought here. The’ court said: 

“In this case there was no oral evidence, and none that was conflicting. The 
legality of each ballot is to be determined solely by the markings on its face, and 
all that are in question are presented here just as they were in the district court.” 
Mathewson v. Campbell, 91 Kan. 625, 627, 138 P. 637. 

Plaintiffs say they established combination and conspiracy “for the most part” 
by depositions. For the most part will not do. This court finds in the depositions 
testimdény distinctly favorable to defendants, and other testimony which might or 
might not be unfavorable, depending on what other witnesses might say. Supple- 
mented by oral evidence, these classes of testimony might furnish fair basis for a 
finding of no conspiracy. It was the district court’s province to weigh the evidence 
and find the fact. 

Plaintiffs say finding 4 is not as complete as it should be; findings 5, 6, and 7 
are not findings of fact; and all but the first sentence of finding 8 is inaccurate 
and not material. These criticisms are made in an effort to show that the findings 
do not stand in this court’s way in making independent adjudication of the case 
on its merits. The criticisms did not occur to plaintiffs while the case was in the 
district court. The only objection to the findings presented to the district court in 
the motion for new trial and in the motion to vacate the findings was that the find- 
ings were contrary to the evidence. Nothing else is open to consideration here. 

; The petition contained the following charges as the basis for the relief prayed 
or: “a 

“That the defendant companies have now entered into a combination, agree- 
ment, and conspiracy for the purpose of attempting to monopolize the insurance 
business in the mixed agencies in union territory, and to oust and eliminate the 
plaintiff companies from all mixed agencies in which the plaintiffs were represented, 
and to persuade the mixed agencies in said territory, by threats, intimidation, duress, 
and coercion, to resign the representation of the plaintiffs in such mixed agencies, 
and to represent only the defendant companies. * * * 

“That said combination, agreement, and conspiracy on the part of the defend- 
ants as herein set out has resulted, and will continue to result, in the creating and 
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carrying out of restrictions in the lawful business relationship existing between 
the plaintiffs herein, and the mixed insurance agencies of the state of Kansas, all 
of which is contrary to the laws of the state of Kansas. * * *” 

Findings 6 and 7 are the court’s response to these allegations of fact. Plain- 
tiffs have not entered into conspiracy or combination, nor have they combined. 

In plaintiffs’ brief it is said: 

“At the outset any rule of law applicable in cases of this kind requires that 
there shall first be shown the combination, or, as it is sometimes called, the concert 
of action. In view of this rule, it becomes incumbent upon the plaintiffs to take 
up in the first instance the facts and circumstances upon which the plaintiffs rely 
to show that there was in fact an agreement and concert of action on the part of 
the defendants.” 

The first statement is true. The second reveals the fundamental defect in the 
presentation of the appeal already discussed. The court is not concerned with how 
much evidence there may be in favor of plaintiffs. Its sole interest lies in whether 
there was any substantial evidence to support the findings against plaintiffs. The 
following is illustrative : 

The secretary of the union kept a minute book of the meetings of the govern- 
ing committee. The writings were his own compilation, kept for his own personal 
use, and were never approved or adopted by the governing committee. The presi- 
dent of the union testified he had never seen the secretary’s record “until the other 
day,” and was surprised to see how it was kept. In the record were expressions 
strongly relied on by plaintiffs to show that separation was made a union matter by 
adoption and propagation by the governing committee, and consequently that there 
was concert of action among defendants. The secretary himself explained the ex- 
pressions, showing they were not open to the interpretation placed on them by plain- 
tiffs, and testified the union had no separation-rule, and had never taken any action 
with respect to separation. In September, 1924, when the governing committee was 
recommending dates upon which the 15 per cent. rule should be put into effect, the 
governing committee rejected a proposed resolution to submit to a regular meeting 
of the union, soon to occur, a question whether the union should assume jurisdiction 
of separation. This evidence alone would have sustained a finding that separation 
was not a union matter. In an opinion of the trial court, filed in connection with 
its findings of fact, the court said: 

“Certain excerpts from the secretary’s memoranda are well within the twilight 
zone of uncertainty as to their meaning, and might well be interpreted as evidencing 
an intention by the governing committee to regard separation as a union matter. As 
against such possible construction, all of the members of the governing committee 
have testified that such language related to the enforcement of the 15 per cent. rule 
in mixed agencies, and that separation was studiously regarded as not being a union, 
but an individual company matter. The court was impressed with the high charac- 
ter and the apparent honesty of these witnesses.” 


Plaintiffs discuss this subject in their brief as follows: 


“In the face of this testimony, taken from the very minutes of the secretary 
of the union, the union managers repeatedly insisted that separation was not a union 
matter. This testimony on their part is so obviously contrary. to the actual facts 
that it surely cannot impress this court as being either frank or sincere evidence. 
Yet the trial court, “impressed with the high character and apparent honesty of 
these witnesses, “preferred to accept their testimony and cast aside the written minutes 
of their secretary, who was undoubtedly much more familiar with all of the cir- 
cumstances than any other individual, and who made up his minutes when they were 


fresh in his mind, as an accurate and trustworthy account of the facts that they 
contained.” 


The cases of Major v. Major, Bruington v. Wagoner, and Farney v. Hauser, 
dispose of this argument, and this court is bound to recognize it as an ascertained 
fact that conspiracy may not be predicated on activities of the governing com- 
mittee. 

Plaintiffs’ contention is that individual separation by the companies in hap- 
hazard fashion would not be effective, and consequently that direction and control 
of separation was centralized in the governing committee, which formulated the 
method of separation, and by establishing connection with the fieldmen applied the 
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method to the mxed agencies. Therefore, when the governing committee is ac- 
quitted, the conspiracy charge is eviscerated. 


The quoted portion of plaintiffs’ brief is characteristic. Plaintiffs say the com- 
mission differential was brought into the case as a false issue to hide the gist of 
the action; that from a legal aspect it is of no importance, because one company 
may not complain of what another company pays its agents; that it is a small mat- 
ter anyway; and that circumstances show conclusively union managers did not con- 
sider it a serious factor. 

Union companies do not complain of what bureau companies pay their own 
agents. What they complain of is the corrupting influence of the differential 
upon common agents. 


When the union was organized, one of the articles of the compact was that— 


“No member of the union shall pay or allow to be paid any agent on any 
class of fire, tornado and cyclone business, a commission or compensation ex- 
ceeding 15 per cent of the net premium.” 


Later the union graded scale of commissions, 15, 20, and 25 per cent. was 
adopted. These commissions were paid to clear union companies, but in mixed 
agencies the 15 per cent. rule was enforced. When the bureau was organized, 
its rates of commission on the union classification were 20, 25, and 30 per cent. 
The purpose and nature of the conference agreement between the union and the 
bureau is stated in the outline of the defense to the action appearing above. 
Throughout existence of the conference agreement the union paid its graded scale 
in both clear union and mixed agencies, while the bureau paid according to its 
own scale'in its clear agencies. _The union held a regular meeting in Montreal 
in September, 1923. At that meeting the governing committee made a report 
that the conference agreement was not satisfactory for stated reasons, among 
them the following: 

“A differential in commission in any organization, or in either of two work- 
ing in close agreement, is not conducive to the morale, and destroys confidence 
in each other.” 

Abrogation of the conference agreement confessedly precipitates a contest 
to hold the business flowing from the mixed agencies. The bureau companies 
sent new agency contracts to its mixed agents, providing for payment of the 
bureau scale of commissions. The district court, in its opinion, stated the situa- 
tion which then confronted the union companies, and their manner of meeting 
it, as follows: 

“The. differential in commissions was substantial, and amounted to an _ in- 
crease in commissions to the mixed agents of from 25 to 331/3 per cent, depend- 
ent upon the classification of risks. The defendants had the choice of four dif- 
ferent methods of meeting the situation: One, to do nothing but rely upon the 
fairness and integrity of the mixed agents to give them an impartial distribution 
of the business, both as to the amount and preferred risks; second, to withdraw 
from mixed agencies at the sacrifice of their business and to prejudice of mixed 
agents who might desire to represent them; third, to enforce the 15 per cent. 
commission in mixed agencies, which was viewed by most of the defendants as 
being equivalent to or worse than a withdrawal, for the reason that they were 
still represented by the mixed agent under the adverse condition of a much 
larger differential in commissions; and, fourth, to withdraw conditionally from 
the mixed agency, i.c., by requiring such agents to elect whether they desired to 
continue to represent the higher commission paying companies or union com- 
panies. Naturally, they chose the latter,” 

In December, 1923, the insurance commissioner of this state undertook to com- 
pose conditions. He made an order requiring both union and bureau companies to 
pay the union graded scale in mixed agencies and to cease separation, and arranged 
for a hearing before a subcommittee of the national association of insurance com- 
missioners. An armistice was declared for 30 days, but the commissioner’s efforts 
were unproductive of permanent results. 

The national association of insurance agents convened a meeting which was 
attended by union and bureau representatives, called the “trilateral conference.” A 
committee of the association presented a statement expressing concern at the rupture 
of relations between the union and the bureau, and proposed a platform as an ap- 
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proach to common ground upon which all might stand. One plank of this platform 
reads as follows: 

“We believe it is a bad practice for companies to pay or for agents to accept 
differential commissions in the same agency.” 

The. union submitted a proposition to the conference. The introduction con- 
tains the following: 

“The ‘joint conference agreement,’ so-called, was a sincere attempt to fuse and 
co-ordinate two groups of companies in the middle western field which held diver- 
gent views on this question [commissions to agents]. That effort, maintained most 
earnestly and painstakingly, at the expense of much time, attention and energy on 
both sides, for some eleven years, has broken down. It is no derogation of either side 
to say that it is surprising that it lasted as long as it did, when it is considered that 
the point of divergence was a most lively and critical element of business com- 
petition; that is, the rate of compensation to the producers upon whose favors and 
dispensations the companies depend for their business.” 

The union recommended an association committed to a uniform scale of com- 
missions, and made, among others, the following recommendations : 

“We recommend and urge local agents to take the long view and regard the 
broad public policy aspect, as well as their own permanent self-interest, by refusing 
to represent dissenting companies which seek to buy their favors for the time being 
by offering higher or greater commissions or allowances, * * *” 

The bureau submitted a memorandum opposing a single organization paying a 
uniform scale of commissions; indicated that it did not propose to relinquish pay- 
ment of its scale in mixed agencies; and, anticipating failure of the conference, 
made what amounted to a plain bid for mixed agencies to accept its favors. 

Clarence A, Ludlum, vice-president of the Home Insurance Company, and man- 
ager of a group of companies whose premium volume ranks second in the United 
States, testified as follows: 

“T was convinced by evidence other than direct proof that the provisions of the 
conference agreement were not being observed by the bureau with respect to uniform 
commissions in mixed agencies. I was convinced by the amount of business,. or 
distribution of business, or general attitude of the local agents, that there were 
other inducements offered than was provided for by the conference agreement. * * * 

“T attribute the collapse of the conference agreement to the differential between 
the union and bureau scales of commission. * * * 

“My experience with agents has been wide, and I have no doubt but that 
an inducement of 331/3 per cent more compensation to an agent for the same work 
is an active factor in determining what company will get the business. I believe it 
would be a dominant factor between two companies of the same size and offering 
approximately the same services. I would not consider it good policy to remain 
in an agency where the agent was subject to that temptation. The preference of 
our company is to be represented only in agencies where other companies are on 
the same basis respecting commissions as we are, and we are effecting that prefer- 
ence wherever we can bring it about. This principle is a fundamental conviction 
of my company. * * * 

“T am certain that if, for instance, my company had been in an agency in smaller 
towns for a number of years, and then: a bureau company came in, the differential 
of commission would rob my company of its distribution of business in that agency. 
* * * I do believe as a general proposition it is poor business policy to remain 
with an agent who has companies that pay a higher compensation for the same 
service at the same time. I wouldn’t stay in a mixed agency, whether the bureau 
was actually paying their scale or not, as long as their regular established scale had 
a higher rate of commission, and I believe it is a good business policy to separate 
in such agencies, whether there had been a conference agreement or not. The policy 
with regard to not staying in mixed agencies is substantially the same on the part 
of most of the union managers. * * * 

“The one proposition in all the bureau proposals to which the union could not 
agree was their insistence upon the differential rates of commission.” 

Other union managers gave similar testimony. 

Under the settled rules of appellate procedure, the district court’s findings draw 
to their support, not only all evidence which might sustain them, but all inferences 
from the evidence which might sustain them. Under this rule, the foregoing would 
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furnish sound basis for the following conclusions: Instead of the commission dif- 
ferential being a false issue, it is the master key to the whole controversy; the 
charge of clouding issues should not be leveled against defendants; the district 
court’s conclusion that the differential is substantial and produced a condition 
adverse to defendants was reasonable; the differential in its application to mixed 
agencies has a moral aspect which plaintiffs studiously ignore and which might 
properly be considered as affecting their standing in a court of equity and good 
conscience; and that Ludlum and the other union managers were sincere. The 
result is the court has followed what plaintiffs regard as the unmasking of defend- 
ants’ conspiracy with interest; but the framers of the Constitution omitted to clothe 
the court with power to do anything about it. 

Plaintiffs contend the district court misconceived and misapplied the rules for 
detecting and identifying conspiracy. The record discloses an admirable exhibition 
of capability on the part of the district court to deal with facts, and the soundness 
of its method in respect to circumstantial evidence is indicated by the following 
excerpts from its opinion: 

“Although it is not in evidence, probably most of the companies believed that 
separation was the inevitable result of the abrogation of the conference agreement. 
Accordingly, some companies proceeded immediately to separate, others more slowly, 
and some did nothing, but deferred action, awaiting future development. 

“A definite and expressed agreement is not necessary, nor are formal words, 
written or spoken, required to the entering into of a conspiracy. Neither is it essen- 
tial that each conspirator shall take part in every act, and the conspiracy implies 
concert of action, and not participation in every detail of execution. * * 

“The evidence does not show which of the defendants, if any, inated in- 
tention of concerted action as contradistinguished from individual company action. 
Many of the managers of companies which were actively pressing separation in 
mixed agencies testified positively and without equivocation that the action taken 
by their companies was prompted solely by the necessities of a sound business policy 
as related to their individual companies, and that there was no understanding or 
agreement as to concerted action with other companies. The positive character of 
this testimony from these witnesses who principally direct the business policies of 
their respective companies largely destroys the weight and effect of the circum- 
stantial evidence offered by plaintiffs relative to agreed concerted separation action, 
from which a contrary intention might otherwise be inferred.” 

In concluding its discussion of the conspiracy charge the court said: 

“From my analysis of the evidence, viewed from all angles, the union itself, 
the individual companies, and their field representatives, I do not believe that the 
evidence establishes that the defendants have entered into a conspiracy or com- 
bination as charged.” 

There is abundant evidence in the record to warrant this conclusion, which 
finds definite expression in the duly formulated findings of fact. 

Plaintiffs argue that the means employed by defendants to accomplish the 
object of their combination operated as secondary boycott, and constituted a viola- 
tion of the Kansas Anti-Trust Act forbidding combination to carry out restrictions 
in the full and free pursuit of business authorized by law. With Hamlet out, the 
play cannot proceed. There was no combination. 

The district court, as it was privileged to do, undertook to demonstrate that 
plaintiffs were not entitled to the relief prayed for, conceding there was combina- 
tion. This court’s consideration of the case must end with its determination that 
the findings of fact are sustained by evidence. Anything it might say respecting 
the very interesting subjects canvassed by the district court and discussed by counsel 
would be dictum. 

The judgment of the district court is affirmed. 

All the Justices concurring, except Marshall, J., who did not sit. 
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WILLIAMS et al. v. INSURANCE COMPANIES REPRESENTED BY 
ROSEBERRY & MacALLISTER AGENCIES. (No. 25449.) 
(Supreme Court of Kansas. Nov. 7, 1925.) 

240 Pacific Renorter 4)1. 

(Syllabus by the Court.) 

1. INSURANCE—TRANSACTIONS BETWEEN APPLICANT AND AGENT 
OF INSURANCE COMPANY HELD NOT TO CONSTITUTE: ORAL 
CONTRACT FOR INSURANCE, 

A party, desiring insurance on an aeroplane hangar, aeroplanes, equipment, and 
supplies in it, arranged with an investment company doing an insurance business 
to obtain insurance on the property. That company, being unable to place the 
entire risk with the companies represented by it, applied to another agency rep- 
resenting other companies to place a part of the risk with its companies, and at 
the same time giving it the data respecting the property and the amount of insur- 
ance desired. The agent in charge of the latter agency informed the applicant 
that she did not know whether or not she could write the insurance, but would 
try to do so, and do the best she could. She then proceeded to fill out policies in 
different companies, but did not complete or countersign them, and then placed 
them in the safe of the agency. At the same time she made out and forwarded 
to each of the companies a daily report, which gave the names of the company, 
and the insured, the premium, term of insurance, the property covered, and its loca- 
tion. When these were received by the insurance companies, they declined to carry 
the insurance, and directed the cancellation of the policies. Shortly afterwards the 
property was destroyed by fire. In an action to recover insurance, it is held that an 
oral contract for insurance was not made. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE—DIRECTION BY INSURANCE COMPANIES TO CAN- 
CEL POLICIES AND RETURN THEM WITHOUT KNOWLEDGE AS 
TO WHAT HAD BEEN DONE TOWARDS THEIR ISSUANCE HELD 
NOT TO ESTOP THEM TO DENY ISSUANCE THEREOF OR EX- 
ISTENCE OF ORAL CONTRACTS. 

The fact that the insurance companies directed the cancellation of insurance 
policies and the return of the same without knowledge as to what had been done 
towards the issuance of policies cannot be regarded as a binding admission that 
policies had been issued, nor were they estopped to deny the existence of oral con- 
tracts, since it appears that plaintiffs were not misled to their prejudice by the direc- 
tions and statements of the insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from District Court, Cowley County; Oliver P, Fuller, Judge. 

Action by Errett Williams and others against the Insurance Companies Repre- 
sented by the Roseberry and MacAllister Agencies. Judgment for defendants, and 
plaintiff appeal. Affirmed. 

W. L. Cunningham and D. Arthur Walker, both of Arkansas City, for appel- 
lants. 

Robert Stone, George T. McDermott, Robert L. Webb, and Beryl R. Johnson, 
all of Topeka, Ellis Fink and Stewart Bloss, both of Winfield, and John H. New- 
man and C. C. Crow, both of Kansas City, Mo., for appellees. 

Jounston, C. J. [1] This controversy involves the question whether contracts 
of insurance were made between plaintiffs and defendants. Williams-Hill were 
partners, and were the owners of a number of aeroplanes, aeroplane equipment, and 
supplies located in a hangar near Arkansas City. They desired to obtain insurance 
on the property, and conferred with Mr. Mireau, an officer of the Hill Investment 
Company, who had interested himself in procuring the hangar for plaintiffs, and, his 
company being engaged in the insurance business, he asked plaintiffs to insure the 
property through the Hill Investment Company. He told them that an inventory of 
the property was required, and this was prepared by plaintiffs and given to that com- 
pany. When the inventory was furnished, Mireau told them that the risk would not 
be written in a single company, but would be distributed among a number of insur- © 
ance companies, at the same time telling him that he did not know the rate that 
would be charged for the insurance, but he would give them a temporary rate, which 
was not named, and that the insurance would go into effect that day at noon. No 
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payment of premiums was made, but Mireau said when he learned the permanent rate 
he would present a bill to them for the insurance, when they could pay him. The 
Hill Investment Company had trouble in placing the insurance with companies which 
they represented, and they applied to the Roseberry Agency, and sought to place part 
of the risk with companies represented by that agency. Mr. Overholt, of the Hill 
Investment Company, called at the Roseberry Agency and negotiated with Mrs. 
Reddick, the person in charge, with a view of placing some of the risk in companies 
which that agency represented. The effect of the negotiations, and whether the steps 
then taken amounted to contracts of insurance with a number of insurance com- 
panies, is the principal question in this litigation. 

It appears that the hangar and all planes, equipment, and supplies, valued at 
about $32,000 were destroyed by fire in April, 1921, shortly after the applications 
for insurance were made. The plaintiffs brought actions against the insurance com-, 
panies, both those represented by the Hill Investment Company and also those in the 
Roseberry Agency, but only those represented by the Roseberry Agency are involved 
in this litigation. 

At the trial there was a consolidation of the cases against the companies in the 
Roseberry Agency. Testimony in behalf of plaintiffs was submitted on the cases so 
consoiatel,d dand at the end a demurrer to plaintiffs’ evidence was sustained, and this 
ruling is assigned as error. Whether contracts of insurance binding on the several 
defendants were made largely on the testimony of Mrs. Reddick, who was in charge 
of the Roseberry Agency. In substance she testified that Overholt visited the 
agency, and stated that he wished to obtain insurance for the Williams-Hill Aeroplane 
Company. She asked him for the “dope,” which he gave to her, stating the property 
to be insured, rates and amounts to be placed in the different policies. After the 
interview, Mrs. Reddick took blanks and prepared policies in the several companies, 
but did not complete or sign them, and she made out and sent what she called daily 
reports to the companies. In explaining the negotiations with Overholt, she said she 
told him she would try to get him the insurance, but did not know whether or not 
she could get it. She stated that she did not complete or fill out the policies in the 
usual way; that is, she did not put in a description of the property or sign them. 
Three copies of the daily reports were made up and signed by her, one of which was 
sent to each of the insurance companies, and the others placed in the safe with the 
unsigned policies. She had no dealings or conversation with the plaintiffs respecting 
the insurance, and nothing was paid on the premiums, and defendants, upon receiving 
the reports mentioned, declined to accept the applications, and by telegrams and letters 
directed the cancellation of the unsigned policies. 

Plaintiffs contend that the negotiations between Overholt and Mrs. Reddick and 
the circumstances pertaining to it effected an oral contract of insurance, and the fact 
that the policies were not countersigned, did not invalidate that contract. It is 
argued that the policies are only evidence of the contract, and that a valid one by 
parol may be shown not only by the words used in the negotiations, but also by the 
attending facts and circumstances from all of which a contract may be inferred. 
It is argued that the daily reports which were signed by Mrs. Reddick and forwarded 
to the insurance companies warrant the inference that contracts were made. These 
reports stated the name of the company, the name of the insured, the amount of 
the premium, the time when the risk attached, the term of the insurance, the property 
covered, and its location. The reports so made and sent to defendants were received 
by them, and it is said that this carries the implication that the property had been 
insured. Another circumstance relied on was the action of the companies in directing 
the cancellation of the policies, which it is contended was a recognition of the 
existence of contracts. ; 

Passing for the present the matter of recognition of the contract by the de- 
fendants, or the effect of the orders of cancellation, consideration will be given to the 
question whether contracts were in fact made by the conversation and dealings be- 
tween Overholt and Mrs. Reddick. She doubtless had authority to conclude contracts 
in behalf of the companies which were in the Roseberry Agency. Overholt, who was 
acting for the Hill Investment Company, applied for the insurance, and the question 
is, did she close a contract by accepting the application and an agreement to insure 
the property? Assuming as we may that an effective oral contract could have been 
made without the issuance of a completed policy (Insurance Co. v. Stone, 61 Kan. 48, 
58 P. 986), were contracts made in this instance? Plaintiffs introduced Mrs. Reddick 
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for the purpose of showing the agreement. Her testimony already recited was to 
the effect that she did not agree with Overholt to insure the property, but only that 
she would try to obtain insurance. The trial was made by sending the daily reports 
to the several companies for their acceptance or rejection, but they rejected the 
applications. The fact that she did not complete or countersign the policies or enter 
them on the policy register in the usual way harmonizes with her testimony that she 
told Overholt that she did not know whether or not she could get the insurance, but 
that she would try and do the best she could towards getting it. She also said that 
she handled the applications differently from ordinary cases where she was sure 
insurance could be obtained, and that she sent the daily reports to the companies to 
fiid out whether they would write policies. When her trial with one group of ‘com- 
panies was unsuccessful she tried still others with the same result. From her state- 
ments to Overholt he had no reason to infer that he had obtained insurance on the 
property nor anything more than that Mrs. Reddick would use her best endeavors 
to procure the consent of the defendants to insure. There can be no contract without 
the assent of both parties, but Mrs. Reddick, as we have seen, did not assent to a 
contract of insurance, but only that she would try to get the defendants to insure, and 
both understood that the obtaining of defendants’ assent was problematical. What 
she said and did could not have misled Overholt or induce him to believe that a com- 
pleted contract had been made. The agreement between plaintiff and the Hill Invest- 
ment Company, however it may affect the insurance companies represented by that 
company, had no binding force as against the companies in the Roseberry Agency. 
The Hill Investment Company was not the agent of the defendants, nor did the nego- 
tidtions between Overholt and the Roseberry Agency make them agents of the latter. 
We conclude that plaintiffs’ evidence established clearly enough contracts of insurance 
were not made. A case quite closely in point is John R. Davis Lumber Co. v. Insur- 
ance Co., 94 Wis. 472, 69 N. W. 156, where an action was brought on an alleged verbal 
contract of insurance. There an application for insurance was made to an agent of 
insurance companies on a particular form of policy. The agent did not agree to place 
the insurance, but arranged with the applicant to see what he could do, and would 
later notify him. In trying to get the insurance, the agent proceeded to distribute 
the amount applied for among three insurance companies, and there as here included ° 
these in the daily reports sent to the companies. These reports, it was shown, were 
made in the usual way, and such reports ordinarily indicate that policies have been 
written up. The court held that while verbal contracts for insurance may be made, 
the evidence failed to show that a contract had been concluded, and that the trial court 
should have directed a verdict in favor of the insuring companies. The syllabus 
of the case states: 

“A binding contract of insurance may be made without the payment of any pre- 
mium, or even the making of any report, to the insurer, but in order to establish such 
a contract the evidence must show that the minds of the parties have met so as to 
leave nothing to be done thereafter except to execute it as made. There must be an 
application; the terms and property must be specified; and, if the application is 
made to an agent representing several companies, the particular company or com- 
panies to carry the risk and the amount each is to carry must be designated, and 
each by its agent or otherwise must agree to take the risk. 

“Where it was contemplated that the agent to whom the application was made 
should seasonably investigate and report whether the companies would carry the 
risk, and the applicant until notified of their decision could have withdrawn the 
application without becoming liable for the premium if the risk was accepted, the 
minds of the parties had not met.” 

See, also, Diver v. Insurance Co., 9 N. Y. St. Rep. 482; More v. Insurance Co., 
130 N. Y. 537, 29 N. E. 757. 

[2] Are the defendants estopped to assert that no contract of insurance was 
made? The contention of plaintiff is that in directing a cancellation of policies and 
asking for a return of the same they admitted the issuance of policies and the existence 
of contracts, and should not be allowed to change their ground and assert the con- 
trary. They further insist that the acts of the defendants in this respect. amounted 
to an admission that a contract had been made. The defendants can hardly be re- 
garded as admitting that the Roseberry Agency had made a contract when in fact 
none had been made, nor can they have been estopped where they acted without 
knowledge of the facts relating to the issuance of policies at the agency. The general 
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rule is that estoppel does not arise where a party acts in ignorance of the real facts. 
Aside from a lack of knowledge by defendants of the facts, the statements as to 
cancellation were not mode to mislead the plaintiffs and manifestly they were aot 
misled by the statements, because the communications of defendants relating to the 
cancellation did not come to plaintiffs’ attention until after the fire had occurred, 
and it is clear that the plaintiffs did not act upon these communications to their 
prejudice, since they admit that they did not even know of the Roseberry Agency 
or its attempt to wah policies until after the loss had occurred. Plainly there is 
a lack of essential elements of an estoppel. Ergenbright v. Henderson, 72 Kan. 
29, 92 P. 524; Schott v. Linscott, 80 Kan. 536, 103 P. 997. The Roseberry Agency 
did inform the Hill Investment Company at once that the insurance had been refused, 
but the plaintiffs had no communications with defendants, had advanced no money as 
premiums, and, as already stated, had no knowledge of the existence of the agency 
or the transaction between Overholt and the agency until the property had been de- 
stroyed. We conclude that there was no estoppel and no error in holding that 
plaintiffs’ evidence did not support the recovery asked. 

Judgment affirmed. 

All the Justices concurring. 


HOME INS. CO. OF NEW YORK v. WILSON. 
(Court of Appeals of Kentucky. May 15, 1925. Rehearing Denied, with Modi- 
fication, Oct. 16, 1925.) 
275 Southwestern Reporter 691. 

3. INSURANCE—DELIVERY OF DEED IN ESCROW, OPERATING AS 
CHANGE IN TITLE AFFECTING INSURANCE COMPANY’S LIABIL- 
ITY, HELD NOT SHOWN. 

Where husband, as part of property settlement with wife, executed deed to her 
of certain property, which he deposited without directions in bank, and later, after 
destruction of property by fire, withdrew deed and delivered it to grantee wife, held 
there had been no valid delivery in escrow at time of property’s destruction so as to 
relieve insurance company from liability under policy containing provision against 
change of ownership. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


4. INSURANCE—INSURER HAS BURDEN OF PROOF OF CONTENTS OF 
CONTRACT ALLEGED TO OPERATE AS CONVEYANCE OF EQUIT- 
ABLE TITLE TO PROPERTY BEFORE DESTRUCTION BY FIRE. 
Insurance company, alleging that, before destruction of property by fire, owner 

had entered into property settlement contract with his wife, which operated to transfer 

equitable title to wife and relieve company from liability, has burden of proof of 
contents of such contract. 
(For other cases, see Insurance, Dec. Dig. § 646[2].) 


5. INSURANCE—CLAIM THAT EQUITABLE TITLE TO PROPERTY WAS 
CONVEYED BEFORE ITS DESTRUCTION NOT SUSTAINABLE, IN 
ABSENCE OF SHOWING OF CONTENTS OF CONTRACT. 

Defense of insurance company that, before destruction of property by fire, owner 
had entered into property settlement agreement with wife, which operated as con- 
veyance to wife of equitable title to property involved, and relieved defendant from 
liability, held not sustainable, in absence of showing of contents of such contract. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Russell County. 

Action by H. C. Wilson against the Home Insurance Company of New York. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

E. Bertram, of Monticello, F. M. Drake, of Louisville, Wm. J. Chumbley, of 
Jamestown, and Bruce, Bullitt & Gordon, of Louisville, for appellant. 

Phelps & Antle and J. H. Stone, all of Jamestown, and Lilburn Phelps, of 
Louisville, for appellee. 

Tuomas, J. The appellee and plaintiff below, H. C. Wilson, procured a fire 
insurance policy with the appellant and defendant below, Home Insurance Company 
of New York, under the terms of which it insured him against loss by fire to his 
dwelling house and contiguous outbuildings, which policy was alive and in full force 
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at the time the property was destroyed by fire on May 22, 1922. The insurance 
was not paid, and this action was filed in the Russell circuit court to recover of 
defendant the amount of plaintiff’s damages sustained by the fire. Aside from some 
denials, and for which there was no proof to sustain, the only defense was that 
plaintiff did not own the property at the time it was destroyed, but, on the contrary, 
had conveyed it to his wife 11 days theretofore. A reply made the issues and after 
proof was heard before a jury, the court peremptorily instructed it to find for plain- 
tiff the amount of the damages be sustained by reason of the fire. Another instruc- 
tion properly submitted the criterion of recovery, and the jury returned a verdict in 
favor of plaintiff for $879.27, less $18.32, the amount of an unpaid premium note not 
then due, which verdict the court declined to set aside on a motion made for that 
purpose, and rendered judgment in favor of plaintiff for its amount, to reverse which 
defendant prosecutes this appeal. 

The policy contained the usual clause for sole ownership, and against any change 
in or transfer of the title to the insured property, without the knowledge or consent 
of defendant, and providing that if it was done the policy would become null and 
void; and it was upon that clause that the defense was rested. The only facts (and 
which are uncontradicted) in support of that defense are in substance these: That in 
January prior to the fire, Mrs. Wilson, plaintiff’s wife, filed an equity action against 
him in the Russell circuit court, seeking to recover of him permanent alimony to the 
amount of $5,000. On May 11, 1922, the parties reached a conditional agreement 
by which that suit was to be settled, the terms of which were that plaintiff herein, 
and defendant in that suit, would convey to his wife, the plaintiff therein, the prop- 
erty here involved for life, if she would relinquish all other rights in and to his 
property and dismiss her suit. It does not appear that there was any agreement by 
which any deed should be executed at that time, but, on the contrary, it appears that 
there was some sort of an independent agreement which was, perhaps, in writing; 
but when the witnesses were asked concerning it they stated they did not know where 
the agreement was, unless it was filed as an exhibit in the alimony action, which had 
been completely settled at the time of the trial herein and when the witnesses 
testified, but was only conditionally settled at the time of the transaction involved. 
So that we are deprived of all assistance in determining the effect of such agreement 
(if one was made) because of a want of knowledge of its terms. 

The husband, however, did sign and acknowledge a deed to his wife, and, accord- 
ing to the undisputed proof, he took it and deposited it in the bank with which he was 
doing business. It nowhere appears who was the particular person or officer of the 
bank, if any one, with whom the deed was left or to whom it was delivered, and 
there is an entire absence of proof that such person, whoever he might be, was given 
any instructions whatever by the husband concerning his duties as depositary, and no 
officer in the bank was introduced in order to establish such facts, if they existed. 
Neither was there any proof to establish any escrow agreement with any agreed 
custodian of the deed, or the terms upon which he should hold it until the conditions 
agreed upon should be performed by Mrs. Wilson. The next term of the court 
following the date of the deed was in June, 1922, and on the 24th day of that month 
an order was made in the alimony suit dismissing it settled, and afterwards plaintiff 
herein procured the deed and delivered it to his wife, he having occupied the property 
until it was destroyed. We also gather from his proof that, in addition to the deed, 
he paid his wife something over $400, which it would appear was in lieu of the 
destroyed real property agreed to be conveyed. The question for determination, there- 
fore, is: Are the proven facts as above outlined sufficient to avoid the policy under 
es ama condition for sole ownership and against a change or alteration of 
title 

Learned counsel for defendant relies upon the cases of Cottingham v. Firemans 
Fund Insurance Co., 90 Ky. 442, 14 S. W. 417, 12 Ky. Law Rep. 409, 9 L. R. A. 627; 
McKinney v. Western Assurance Co., 97 Ky. 474, 30 S. W. 1004, 17 Ky. Law. Rep. 
325; French v. Delaware Insurance Co., 167 Ky. 176, 180 S. W. 85, and other like 
ones cited in those opinions, to the effect that the absolute conveyance of an equitable 
title by the insured without the knowledge or consent of the insurer will avoid the 
policy after it takes effect, or will prevent it from attaching if the title is in that 
condition at the time it is issued, since the transfer of the equitable title to the whole 
or a part of the property creates a change or alteration of title within the contem- 
plation of the parties as contained in the condition of the policy, and will render it 





160 The Insurance Law Journal, Vol. 66 [Feb., 1926 


void ab initio if the title was in that condition when it was issued, or subsequently 
avoid it when the change of title is so made. We have no criticism to make of the 
doctrine announced by those cases. On the contrary we regard it as eminently sound, 
and if the facts presented by this record were the same, or substantially similar to 
the ones involved in them, there would be no difficulty in disposing of the case. But 
there is, according to our view, a wide difference between the facts of those cases 
and the facts of this one. The transactions in them, which we held avoided the policy, 
were absolute ones, taking effect instanter upon the delivery of the writing conveying 
the equitable title, although they may have contained promises by the vendee to be 
subsequently performed by him. Here it is not shown that there was a delivery to 
the vendee of any writing whatever executed by the vendor, sufficient to transfer to 
the wife any sort of title, unless, as it may be contended, the deed by plaintiff was 
delivered to the bank in escrow, but which we shall presently see was untrue. 

Whether the delivery of a deed to a particular and agreed upon depositary, accom- 
panied with an escrow agreement so as to make the transaction a completed escrow 
arrangement, would have the effect to avoid the policy under such clause is a question 
we need not determine, in view of our conclusion that there was never any such 
arrangement entered into in this case. We are, therefore, relieved from a discussion 
of the technical and somewhat variant rules concerning the legal establishment of 
escrow relations. 

[1] Whatever may be the other necessary elements to create an escrow delivery, 
all the text-writers and adjudged cases hold that there must be a depositary with 
instructions from the parties as to their agreement concerning the delivery and taking 
effect of the escrow instrument, and such instructions to the depositary constitute 
what the law denominates the “escrow agreement,” which is a different thing from 
the instrument placed in escrow. In other words, there can be no escrow delivery 
except upon some condition agreed upon by the, parties, and which condition con- 
tains the terms of the escrow agreement, and must be communicated to the depositary, 
and his agreement to accept the custody of the instrument upon those terms, for 
until then his responsibility does not attach. And so, we read in 10 R. C. L., page 
624, “That mere words (by the one executing the instrument) creating an expecta- 
tion or promise that something will be done, do not constitute that ‘condition’ which 
is indispensable to an escrow,” and on page 625 it is said, “There can be no escrow 
without conditional delivery of the instrument to a third person as depositary.” 
The reason for that rule is that until the delivery of the escrow instrument to the 
depositary upon the agreed condition or conditions, it may be revoked at any time 
by the one so delivering, but when the delivery of the instrument is accompanied 
with the conditions mutually beneficial to both parties, and in which each has an 
interest, it then becomes irrevocable during the period it is to remain in escrow. 
And so, in the same publication, on page 626, we read: 

“Where the possession of the depositary is subject to the control of the depositor, 
an instrument cannot be said to be delivered, and it is not an escrow. * * * To con- 
stitute an instrument an escrow it is essential that the deposit of it should be in the 
meantime irrevocable.” 

[2] Hence it is that an instrument cannot be delivered in escrow to a depositary 
who is exclusively the agent of either party, for, if he was the agent of the depositor 
by relation, there would be no parting with the possession by the maker, since the 
possession of an agent is the possession of his principal; and likewise a delivery to 
the exclusive agent of the grantee would be a delivery to the latter himself, and the 
escrow character of the instrument would be destroyed. The same distinctive features 
of a completed escrow delivery are thus stated in the text of 8 R. C. L. 993: 

“It must be remembered that delivery is as essential to validity of an escrow 
as to a deed, the only difference being as to the manner and purpose of the delivery; 
but here it seems sufficient to keep in mind that the distinctive feature of an escrow 
is the delivery of a deed to a third person to await the performance of some condi- 
tion whereupon the deed is to be delivered to the grantee and the title is to pass, the 
depositary being the agent of both parties, and the instrument not being effective as 
a conveyance until the condition is performed.” 

The same general principles may be found stated in 21 C. J. 866, par. 2, 867, 
par. 9, 869, par. 9, and 870, par. 12, in the latter of which it is said: . 

“A deposit made by the depositor alone will not be sufficient to constitute a valid 
escrow ; it must be made by the agreement of all the parties to the instrument.” 

And on the same page in paragraph 11 it is pointed out— 
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that “a mere agreement between the parties that the instrument shall not be delivered 
to the grantee or obligee until the performance of a certain condition, or happening of 
a contingency, will not be’ sufficient to constitute the instrument an escrow; it must be 
actually deposited with a third person under the agreed upon conditions.” 

The same general principles were announced by this court in the cases of 
Watson v. Chandler, 133 Ky. 757, 119 S. W. 186; Vaughan v. Vaughan, 161 Ky. 401, 
170 S. W. 981, Ann. Cas. 1916B, 1027; Ball v. Sandlin, 176 Ky. 537, 195 S. W. 1089; 
City Nat. Bank v. Anderson, 189 Ky. 487, 225 S. W. 361, and numerous others found 
in those opinions. The question, therefore, is whether the transaction as proven 
in this record was sufficient to make the deed executed by plaintiff herein an escrow 
from and after the time it was left with the bank. 

[3] As we have said, and now repeat, there was no proof of any agreement that 
the husband was to execute a deed before the dismissal of the alimony action brought 
by his wife against him; but had there been such proof then there was no effort to 
show that it was further agreed between the parties that any such deed should be 
delivered in escrow until the dismissal of the alimony proceedings. At most there 
was only an agreement that, if his wife would dismiss her suit, plaintiff would then 
execute to her a deed for the insured property. If, however, the oral understand- 
ing had gone even further, then there is still an entire absence of proof in the 
record of the deed having ever been delivered to any one as a depositary under any 
escrow agreement. On the contrary, it would appear that the deed was still in the 
possession of the grantor, husband, and in the hands of his agent, the bank, with 
whom he temporarily left it as a mere custodian. It, therefore, necessarily follows 
that whatever may be the effect of the execution of a deed and its indisputable deposit 
in escrow upon the title of the property within the contemplation of the condition 
in the policy, the latter was not violated in any respect in this case, since the insured 
never delivered his deed in escrow or otherwise before the fire. 

[4, 5] But it is strongly urged that the testimony shows that. plaintiff and his 
wife entered into a written agreement of compromise of the latter’s alimmoy suit, 
which they duly executed, and that it was sufficient to transfer the equitable title to 
the property to the wife, and that there was thereby such a change of title as to forfeit 
the policy under the Cottingham and other cases, supra. That contention necessarily 
rests upon the assumption that the contract, as so written and executed, was sufficient 
in its terms to transfer an equitable title to the equiable vendee, and, if it was so 
proven, the contention would be correct. But we find no proof in the record as to the 
contents of that contract. The defense here was-denied, and the burden was upon 
the defendant to prove it in such manner and form as to make it effective under the 
provisions of the policy relied on. 

[6] One of the essentials to the contents of such a contract, in order for it to 
transfer an equitable title that could be enforced by the vendee, is that the property 
proposed to be conveyed should be sufficiently described in the writing, so that it 
could be identified without extraneous proof, which requirement is necessary to a 
valid contract for the sale of real estate under our statute of frauds: It would be 
useless for us to cite the great number of cases from this court sustaining that 
proposition, and holding that without the necessary description the executory contract 
to convey was valid for no purpose. When plaintiff denied in his pleading that the 
forfeiting clause in the policy had been violated, he necessarily denied that he had 
entered into any contract sufficient to work a violation, and it thereby behooved 
defendant to prove that such a contract had been executed and delivered, and that 
burden was not discharged, by proving that a written contract was executed and 
delivered, without also proving its contents, so that the court might determine 
whether it was sufficient to constitute a violation of the condition in the policy. As 
stated at the close of the testimony, when the court peremptorily directed a verdict for 
plaintiff, there was no such proof in the record, and for that reason the court did 
not err in so directing. 

It appearing, therefore, that the proof failed to show a transfer to plaintiff’s 
wife of either the equitable or legal title to the property, the defense failed, and the 
peremptory instruction was proper, and the judgment is affirmed. 
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MAKI v. COMMONWEALTH INS. CO. OF NEW YORK. (No. 57.) 
(Supreme Court of Michigan. Oct. 1, 1925.) 
205 Northwestern Reporter 83. 

z. INSURANCE—ADJUSTERS MAY BIND COMPANY BY SETTLEMENT, 
DENYING LIABILITY OR BY WAIVING RIGHT TO APPRAISAL. 
Where insurance adjuster, after a fire loss, told insured that company would be 

liable for a specified sum and no more, but insured demanded entire amount of policy, 

and on threat to sue was told to go ahead, held that adjusters had authority to bind 
company by a settlement, by limiting their ‘liability and by waiving right to appraisal. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

3. INSURANCE—LIMITING LIABILITY OF INSURANCE COMPANY 
WAIVES RIGHT TO APPRAISAL. 

Setting limit on liability of insurance company by adjuster admits of no arbitra- 
tion and waives right to appraisal, under rule that right to appraisal rests on failure 
of effort in good faith to agree. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 


4. INSURANCE—LIMITING LIABILITY BEFORE DEMANDING AP- 
PRAISAL ESTOPS COMPANY FROM CLAIMING RIGHT TO ARBI- 
TRATION BEFORE SUIT. 

Where adjuster, after limiting liability of company demanded right of appraisal, 
and on refusal stated plaintiff might sue, he thereby estopped the company from 
asserting defense of right of arbitration before suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 

5. INSURANCE—WAIVING OF ARBITRATION MAKES APPOINTMENT 
OF UMPIRE A NULLITY. 

In action on a fire policy, where there is a waiver of arbitration, the appointment 
of an umpire is a nullity. 

(For other cases, see Insurance, Dec. Dig. § 576[1].) 


Error to Circuit Court, Gogebic County; G. O. Driscoll, Judge. 

Action by William Maki against the Commonwealth Insurance Company of 
New York, on an insurance policy, to recover loss and damage by fire. From a 
judgment for plaintiff, defendant brings error. Affirmed. 

- oa before McDonald, C. J., and Clark, Bird, Sharpe, Steere, Fellows, and 
Jiest 
Charles M. Humphrey, of Ironwood, for appellant. 
Jones & Patek, of Ironwood, for appellee. 


Wiest, J. This is an action on Michigan standard insurance policies, issued by 
defendant to plaintiff, upon a stock of merchandise and fixtures, to recover loss 
and damage by fire. Defendant pleaded right to an appraisal as stipulated in the 
policy. Plaintiff asserted waiver. The issues of waiver and amount of loss were 
tried to a jury, with verdict for plaintiff. Motion for a directed verdict for defend- 
ant was reserved and denied, along with a motion for judgment non obstante veredicto. 
The policy on the merchandise was for $2,000 and on the fixtures $200. Fifteen other 
insurance companies also carried risks on the merchandise. All of the policies 
totaled $16,200. Plaintiff claimed a total loss and recovered $362.45 upon defend- 
ant’s polcy covering the merchandise, and $105.44 upon the policy covering the fix- 
tures. 

Decision turns mainly upon whether the facts bring the issue of waiver within 
the rule stated in Rott v. Westchester Fire Ins. Co., 218 Mich. 576, 188 N. W. 334. 

[1] The fire occurred May 3, 1923. At the request of adjusters, plaintiff prepared 
an inventory, and, on May 22, 1923, three adjusters, representing the several insurance 
companies carrying the risk and acting in concert, appeared to view and ascertain the 
loss. Dispute between them and plaintiff at once arose, and plaintiff withdrew, came 
back, and withdrew again. The adjusters went on without him for a time and then, 
plaintiff claimed, informed him the companies would pay $3,200 and no more. This 
was denied by the adjusters, who claimed such sum was mentioned in an effort to 
reach an agreement. Upon refusal to accept the sum offered, the adjuster, the same 
day, served a demand for appraisers and, plaintiff not complying therewith, but, on 
July 3, 1923, commencing this suit, application was made to the circuit court and, July 
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9, 1923, the court appointed an-umpire. The trial judge left the question of waiver 
to the jury. There was testimony supporting the finding of the jury that there was 
a waiver. No motion for a new trial was made, and we must accept the verdict upon 
the question of waiver as final. 

[2] Plaintiff testified that, Mr. Griffen, one of the adjusters, said they would pay 
$3,200 and would not pay any more, and Mr. Anderson, a clerk in the employ of 
plaintiff, testified : 

“I was in the store on May 22, when the three adjusters came there. * * * I 
heard them conversing together in the store and talking with Mr. Maki. They were 
agreeing and acting together. They agreed to what each other said to Mr. Maki. 
They said to Mr. Maki, ‘I will give you $3,200 and no more.’ Mr. Maki replied ,‘Is 
that all?’ The adjuster then said, ‘Yes; that is all.’” 

This was denied by the adjusters. Mr. Griffen, one of the adjusters, testified: 

“Q. What did Mr. Hansen [one of the adjusters] say to Mr. Maki in your 
presence? A. Mr. Hansen stated to Mr. Maki that on behalf of himself and the 
other two of us he was willing to make a recommendation of $3,200 settlement for 
the loss and damage to the stock. The three of us agreed that that was the amount 
that we would offer Mr. Maki. Mr. Maki said that he wouldn’t take anything less 
than the total amount of his insurance, $16,200. Mr. Hansen stated that, in view of 
these conditions, it would be necessary for us to enter into an appraisal, and I then 
drew out the appraisal blanks and started to make up the appraisal blanks, because 
Mr. Maki had repeatedly told us that it was $16,200 and no less, and we didn’t be- 
lieve that that was the amount of his loss.” 

Later in the day Mr. Maki and his attorney visited the adjusters at the hotel, 
and it is claimed Mr. Griffen said to Mr. Maki that the companies would pay $3,200 
and no more, “We won't give you another cent.” And Mr. Maki then stated he 
would have to sue the companies, and Mr. Griffen replied: “Mr. Maki, go on and 
sue us. We will show you up. You won't get one cent more than $3,200.” 

[3, 4] The adjusters, so acting in concert, representing their several companies, 
had authority to bind their.companies by settlement with plaintiff, and authority to 
deny liability in whole or admit liability to a stated amount, and to assert no liability 
beyond such would be recognized, except by judgment in court, and submit their 
companies to the consequences of their declarations, including that of waiver of right 
to an appraisal. Right to have an appraisal rested upon efforts made in good faith 
to agree and failure to reach an agreement, and not upon a one-sided determination of 
what the insurers would pay and beyond which they would not submit to liability. 
A disagreement over the amount of a loss may be arbitrated and must go to appraisers 
under the policies in question, but a limit placed on liability by the insurers is an 
assumption of right of self-determination, admits of no arbitration, and operates 
as a waiver of appraisers. If the adjusters declared to the insured that the insurers 
would pay $3,200 and no more, they thereby lost the right to an appraisal after rejec- 
tion of their ultimatum. If, after such ultimatum, they demanded right of appraisal, 
and when plaintiff refused their demand, reasserted the ultimatum, and stated that 
plaintiff might sue, and plaintiff took them at their word and did so (as he did), they 
estopped their companies from asserting the defense of right of arbitration before 
suit. The evidence brings the case within the rule stated in Rott v. Westchester Fire 
Ins. Co., supra. 

[5] The errors alleged in the instructions to the jury present no ground for 
reversal. The adjusters were in no sense arbiters of the rights of the insured, and, 
if they set the limit of liability to be recognized by their companies, they usurped 
the power of appraisers without recognition of the rights of the insured, and the law 
will not let them try out such a method, and, upon failure, fall back to the method 
they should have pursued in the first place, but in fact flouted. If there was a waiver 
of arbitration, then, of course, the appointment of an umpire by the circuit court 
thereafter was a nullity. The defendant was not entitled to a directed verdict or to 
judgment notwithstanding the verdict. 

We find no reversible error, and the judgment is affirmed, with costs to plaintiff. 
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DIETZEL er at. v. PATRONS’ MUT. FIRE INS. CO. OF MICHIGAN. 
(No. 59.) 
(Supreme Court of Michigan. Oct. 1, 1925.) 
205 Northwestern Reporter 149. 

1. INSURANCE—BOARD OF ARBITRATION COULD NOT PRO RATE 
FIRE LOSS AMONG DIFFERENT COMPANIES WHERE INSURANCE 
POLICIES DO NOT COVER SAME BUT DISTINCT INTERESTS. 
Where one of two brothers, owners of farms, held fire policy on farm in his 

own name, and he, together with his brother, had joint policy on farm, held that, 

board of arbitration making award for fire loss could not prorate the loss among the 
companies, inasmuch as the policies covered not the same but distinct interests. 
(For other cases, see Insurance, Dec. Dig. § 504.) 


Appeal from Circuit Court, Arenac County, in Chancery; Guy E. Smith, Judge. 

Suit by Ferdinand Dietzel and another against the Patrons’ Mutual Fire Insurance 
Company of Michigan. From a decree fixing the amount of recovery under the 
insurance policy, both parties appeal. Decree affirmed. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. , 

R. J. Crandell, of Standish, and William T. Yeo, of West Branch, for plaintiffs. 

Kinnane & Leibrand, of Bay City, for defendant. 

Moore, J. The plaintiffs are owners of a large farm and considerable personal 
property. On June 1, 1918, a policy for $5,000 insurance was issued on the interest 
of Ferdinand Dietzel on the property, and a like policy was issued to Herbert Dietzel 
on his interest in the property. These policies were issued by a company which we 
will call the Flint Company. May 27, 1920, the defendant company issued to the two 
plaintiffs a policy of insurance for $19,600. In the application mentioned was made of 
the two policies carried by the Flint Company, and it was expected they would both 
be canceled. Shortly thereafter the Flint Company was requested in writing to can- 
cel the two policies. Through some mistake only the policy issued to Herbert Dietzel 
was canceled. 

December 20, 1920, the plaintiff sustained a fire loss. The Flint Company paid 
the loss on articles not covered by the policy of defendant company. The defendant 
paid the other loss, and by the advice of an attorney the plaintiffs assigned their claim 
against the Flint Company to the defendant company. 

January 13, 1921, the defendant company issued another policy to the plaintiffs 
for $3,900, representing in this application that they did not carry any other insurance: 
All of the policies had what is known as a pro rata clause in the case other insurance 
was taken. 

April 17, 1922, a fire caused by lightning destroyed buildings and personal prop- 
erty which plaintiffs claim were of the value of $6,375.12. On the same day plaintiffs 
sent a telegram to the defendants advising them of the loss and asking them to send 
adjuster. On May 3 the secretary of the company and Mr. Christie visited the scene 
of the fire for the purpose of adjusting the loss) On May 19 Mr. Christie notified 
plaintiffs that the loss had been adjusted at the sum of $3,657.10. The plaintiffs 
claimed this amount should have been $1,680.03 larger, and gave notice of an appeal 
to the board of arbitration. 

After a considerable delay, for which both parties were responsible, the board 
of arbitration made an award allowing the plaintiff the sum of $2,022.59, and the 
defendant tendered plaintiffs that amount. This reduction from the amount of the 
adjustment was made because the arbitrators learned that the policy of the Flint 
Company issued to Ferdinand Dietzel had not been canceled, and insisting upon the 
right of the defendant company to prorate the insurance, though the Flint Company 
insisted its policy was suspended automatically by the fact of insurance in the de- 
fendant company. The Flint Company policy had a provision that it should be 
suspended in case other insurance was obtained unless consent thereto in writing by 
the secretary of said company was given, and that such consent had never been given. 

The defendant appellant raises many questions in the brief, but its counsel states 
that the real question is whether the defendant company had a right to prorate the 
insurance. In considering this question it may be stated that it is unnecessary to 
decide just what the status is between the Flint Company and Ferdinand Dietzel. If 
that policy was still a valid one, it covered only his interest in the policy and did not 
inure to the benefit of the Dietzel brothers. In the recent case of Lubetsky v. Stand- 
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and Fire Ins. Co. 217 Mich. 654, 187 N. W. 260, Justice Bird, speaking for the court, 
said: 
“The rule applicable in such cases is stated in 14 R. C. L. p. 1310: 

“*A provision in a policy that in case of any other insurance on the property 
insured made prior or subsequent to the policy, the assured shall be entitled to recover 
no greater proportion of the loss than the sum insured bears to the whole amount so 
insured therein, applies only to cases where the insurance covers the same interests, 
and can have no application to insurance obtained upon another distinct insurable 
interest in the property—citing Traders’ Ins. Co. v. Pacaud, 150 Ill. 245, 37 N. E. 460, 
41 Am. St. Rep. 355; Home Ins. Co. v. Koob, 113 Ky. 360, 68 S. W. 453, 58 L. R. A. 
58, 101 Am. St. Rep. 354; A&tna Fire Ins. Co. v. Tyler, 16 Wend. (N. Y.) 385, 30 
Am. Dec. 90; Niagara Fire Ins. Co. v. Scammon, 144 Ill. 490, 28 N. E. 919, 32 N. E. 
914,19 L. R. A. 114 * * * 

“See, also, 4 Joyce on Insurance, § 2490; 4 Cooley’s Briefs on Insurance, p. 3105; 
Johnson v. Insurance Co., Holmes 117 (13 Fed. Cas. 776) ; Fox v. Insurance Co., 52 
Me. 333.” 

December 9, 1923, the plaintiffs filed the bill of complaint in this case setting 
out in detail its version of what occurred, and praying that the adjustment and the 
award might be set aside, and also praying: 

“That said court determine the amount of the loss sustained by the plaintiffs, 
under the terms and conditions of said policies of insurance, caused by lightning 
which destroyed the buildings and property of said plaintiffs on April 17, A. D. 1922, 
in the township of Mason, in said county of Arenac, as aforesaid. That the plaintiffs 
may have such other and further relief in the premises as equity may require and to 
this honorable court shall seem meet.” 

The defendants answered, and a hearing was had. The trial judge was of the 
opinion that the board of arbitration had no right to prorate the insurance, and that 
the value fixed by the adjustment was fair, and made a decree accordingly. 

[1] We think it must be said the board of arbitration had no right to prorate 
the insurance. A reading of the record has not satisfied us that the decree is wrong 
as to the amount of loss. 

[2] Counsel for the ‘plaintiffs appellants now ask (we quote from the brief): 

“Plaintiffs in their bill of complaint prayed the court to determine the amount 
of the loss sustained by plaintiffs for the purpose of showing the inadequacy of 
the amount awarded by said company as aforesaid, but did not ask for a judgment 
and execution therefor. Plaintiffs represent that on a trial in the circuit court, 
where the sole question involved would be the amount of damages sustained by plain- 
tiffs by reason of such loss, plaintiffs would recover a larger verdict than that found 
by said court. Also there may be a question as to the right of the court to order 
execution to issue on such a determination on the issues involved in this suit, for 
which reason plaintiffs also claim benefit of appeal from the decree therein.” 

We do not think this contention of counsel is tenable. They have appealed 
to a court of equity. We have already quoted a portion of their prayer. 

The court having jurisdiction of the parties and of the subject-matter, there is 
no reason why it should not dispose of the whole controversy. See Little v. Hazen 
Co., 185 Mich. at page 325 et seq, 152 N. W. 95; Tessler v. Rothman (Mich.) 
204 N. W. 694, in which an opinion was handed down at the June term. 

[3] The decree is affirmed. 

Also both parties appealed to this court, neither will recover costs in this court, 
but plaintiffs will recover costs in the court below. 


JOHNSON et al. v. STATE MUT. RODDED FIRE INS. CO. OF MICHIGAN. 
(No. 60, June Term, 1925.) a 
(Supreme Court of Michigan. Oct. 1, 1925.) 
205 Northwestern Reporter 163. 

INSURNCE—EVIDENCE HELD TO SHOW PLAINTIFF’S POLICY 

WAS REDUCTION OF OLD POLICY, NOT A NEW CONTRACT OF 

INSURANCE. 

Where application for insurance in a sum less than previous policy was same 
for reduced insurance as for new insurance, except that on reduction policy num- 
ber and policy were to be sent in with application, which was done, and fee paid 
was that required for reduction of insurance, ¢nd the new policy had same num- 
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ber as the old, held, that insured’s policy was a reduction of his old policy, not 
a new contract of insurance. 


(For other cases, see Insurance, Dec. Dig., §144[1].) 


2. INSURANCE—SUSPENSION OF POLICY FOR NON-PAYMENT OF 
ASSESSMENT HELD NOT A CANCELLATION REQUIRING NEW 
APPLICATION TO OBTAIN INSURANCE. 

Suspension of plaintiff’s policy for non-payment of assessment, where by-laws 
of defendant provided for no liability during period of suspension, did not cancel 
policy, so as to render it necessary to make a new application to obtain insur- 
ance. 

(For other cases, see Insuirance, Dec. Dig., §365[1].) 


3. INSURANCE—PAYMENT OF A FURTHER ASSESSMENT, DURING 
PERIOD OF SUSPENSION, HELD NOT A WAIVER OF SUSPENSION. 
Where a member of a mutual insurance company was suspended for non- 

payment of assessment, the payment and acceptance of a further levy, made under 

provisions making members liable ratably for all liabilities of company accruing 
during suspension, did not constitute waiver of suspension, since plaintiff is bound 
by charter and by-laws of company forming part of his contract. 

(For other cases, see Insurance, Dec. Dig., §392[7].) 


4. INSURANCE—CHARTER AND BY-LAWS OF MUTUAL FIRE INSUR- 
ANCE COMPANY FORM PART OF CONTRACT WITH MEMBER- 
SHIP. 

The charter provisions, as well as the by-laws, of a mutual fire insurance 
oe form part of the contract of insurance with the member and: are binding 
on him. 

(For other cases, see Insurance, Dec. Dig., § 152[1].) 

5. INSURANCE—AWARD OF ARBITRATORS NOT DISTURBED, WHERE 
NO SHOWING OF BAD FAITH. 

Award of arbitrators in insurance loss will not be disturbed, where there is 
no indication that they acted in bad faith. 

(For other cases, see Insurance, Dec. Dig., § 574[1].) 


6. INSURANCE—TESTIMONY OF SECRETARY IN ARBITRATION PRO- 
rae” AS TO ASSESSMENT AND SUSPENSION, HELD COM- 

In arbitration to determine insurance loss, testimony of secretary of insurance 
company, as to levy of assessment and fact of suspension, held competent. 

(For other cases, see Insurance, Dec. Dig., § 572.) 

j rans from Circuit Court, Arenac County, in Chancery; Guy E. Smith, 
udge. 

Action by Emil E. Johnson and another against the State Mutual Rodded Fire 
Insurance Company of Michigan on an insurance policy for damages from fire 
loss. From an award of arbitrators that plaintiffs had no claim against the com- 
pany, plaintiffs appeal. Affirmed. 

Argued before McDona.p, C. J., and CLark, Biro, SHARPE, Moore, STEERE, 
Fe.tows, and Wiest, JJ. 

R. J. Crandell, of Standish, and William T. Yeo, of West Branch, for appel- 
ants. 

Kinnane & Leibrand, of Bay City, for appellee. 

SHarpPE, J. On January 4, 1921, defendant issued a policy, insuring the farm 
property of plaintiffs in the sum of $8,125. One year later, an assessment was 
levied thereon in the sum of $52.81, which has not been paid. On July 20, 1922, 
plaintiffs made application for insurance in the sum of $4,125. The form of 
application for an increase or reduction in the amount of the insurance carried 
was the same as that used for new insurance. The application, however, stated: 

“When used to increase or decrease an old policy, be sure to give the policy 
number, also to send the policy to the company with this application.” 

The policy was sent in. Its number (34,016) was stated in the application. 
The fee paid was that required for a reduction in the amount of the insurance. 
A new policy was issued on July 27, 1922, bearing the same number, and mailed to 
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plaintiffs. Emil E. Johnson testified that it was not received. After some delay, 
a duplicate thereof was sent to them. Plaintiffs had received notice of their de- 
fault in paying the assessment levied in January, 1922. On August Ist, a few days 
after the issue of the second policy, notice that the policy (No. 34,016) was suspended 
for non-payment of the assessment was mailed to them. In January, 1923, an assess- 
ment of $27.90 was levied on the policy, and this was paid by plaintiffs. A special 
assessment, levied in July, 1923, and an annual assessment in January, 1924, were 
not paid. 

On January 28, 1924, plaintiffs’ dwelling and its contents were destroyed by 
fire. The loss was adjusted at $2,000. Defendant denied liability, for the reason 
that plaintiffs’ policy was suspended at the time. of the fire. Arbitration was had, 
resulting in the determination that plaintiffs “have no claim or demand enforceable 
against said company.” Plaintiffs seek in this proceeding to set aside this determina- 
tion. The trial court dismissed the bill of complaint, and plaintiffs appeal. 

1. Plaintiffs claim the right to recover under the policy issued in July, 1922. 
Defendant insists that this policy was not a new one; that it was issued to reduce 
the amount of plaintiffs’ insurance; and that plaintiffs’ right to recover in case of 
loss terminated at the time of its suspension on August Ist. 

A copy of the articles of association and by-laws of defendant was annexed 
to, and formed a part of, the policy. One of the provisions in the by-laws reads 
as follows: 

“Should a loss occur during the time the insurance on the property or policy 
stands suspended, the company shall not be liable for said loss,” etc. 

The secretary was given the power to suspend a policy for the non-payment 
of an assessment when due. Before a policy could be cancelled and the rights of 
the insured thereunder finally terminated, he was entitled to 10 days’ notice “in 
which to establish to the president and the secretary injustice of the cancellation.” 
The by-laws also provided that a member might decrease his insurance by making 
application therefor and paying a policy fee of 50 cents. 

[1] A consideration of the by-laws and the correspondence and proofs satis- 
fies us that the policy issued in July, 1922, was not a new contract. of insurance, 
but a change in that then existing, reducing the liability of the defendant in case 
of loss, and correspondingly reducing the amount of the assessments which could 
thereafter be legally levied against plaintiffs. To this extent only were the con- 
tractual rights affected by the change made. 

[2] The assessment made in January, 1922, for default in the payment of 
which the policy was suspended on August Ist of that year, was accompanied by 
$e from the secretary of the company to plaintiffs, in which they were 
advised : 

“Tf you have increased or decreased your policy during the year, you will be 
assessed upon the increase from the date it was added to the policy to the date 
this assessment is levied, plus the advanced assessment. If you decreased your 
policy during the year, you will be assessed upon the amount of decrease from 
the date the 1921 assessment was levied to the date the decrease was made, but you 
will have deducted from this assessment the amount that you have paid in advance 
upon the amount that was decreased.” 


On the back of this notice, article 10 of the charter was printed. It reads in 
part: 

“A member is liable too for his or her ratable proportion of all liabilities of 
the company which may accrue during the time his or her policy is void or 
suspended, and until his policy is legally cancelled.” 

This assessment was due and payable on or before the last day of March. A 
“second notice” was sent on April Ist, and monthly notices thereafter until August 
Ist, when the policy was suspended. The effect of such suspension was not to 
cancel the policy and thereby render it necessary for plaintiffs to make a new 
application in order to obtain insurance. While they had no right to recover 
in the event of loss during the period of suspension, they could at any time 
thereafter be reinstated in all their rights under the policy by payment of the 
— for which they were legally liable under the assessment. This they did 
not do. P 


[3, 4] 


When the date for levying the next annual assessment arrived, January 
1, 1923, the policy still stood suspended. Under the provision in article 10 of the 
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charter, above quoted, the plaintiffs were liable for their ratable proportion of 
all liabilities of the company, including those which had accrued after suspension 
on August Ist. Plaintiffs’ share thereof was computed to be $27.90. Counsel 
insist that the levying of this assessment, and the acceptance of payment thereof, 
constituted’ a waiver of the suspension. In its levy and collection, the officers 
were but complying with the charter provision. It may seem unjust to require 
a member to pay his ratable share of the losses of other members and expenses 
during a time in which his own insurance is suspended, and during which he 
himself could not recover in case of loss. But the charter provisions, as well 
as the by-laws, form a part of the contract of insurance, and are under ‘the control 
of the membership. These plaintiffs had full knowledge of this provision at 
the time their assessment was in default, and received monthly reminders thereafter 
until the suspension was had. Their liability arises under their contract. We 
can find no reason for refusing its enforcement. The authorities cites and relied 
on by plaintiffs’ counsel dealt with cases in which such policies were forfeited for 
non-payment. Had plaintiffs’ rights under this policy been terminated by cancellation, 
and an assessment thereafter made, and payment thereof accepted, a different question 
would be presented. 

[5, 6] 2. Plaintiffs insist that there was no evidence submitted to the board of 
arbitration showing the levy of the assessment made in January, 1922, and no com- 
petent proof that the policy was suspended. Plaintiffs are here attacking the 
validity of the arbitration award. There is nothing to indicate that the arbitrators 
acted in bad faith. The grounds on which their award may be attacked in a court 
of equity are pointed out in Howe v. Patrons’ Mutual Fire Ins. Co., 216 Mich. 560, 
185 N. W. 864, and Huested v. Patrons’ Mutual Fire Ins. Co., 223. Mich. 213, 193 
N. W. 815. The secretary testified that the assessment was levied, and as to the 
manner in which the amount was arrived at. He also testified as to the fact of 
suspension. It is not for us to weigh this proof and determine whether we would 
have reached the same result. Barker v. Great Hive, L. O. T. M. M., 135 Mich. 499, 
504. 98 N. W. 24. The proof submitted was competent. Patrons’ Mut. Fire Ins. Co, 
v. Butler, 193: Mich. 648, 160 N. W. 402. 

[7] 3. The provision in the by-laws that 10 per cent. per month on delinquent 
assessments should be added need not be considered, as this is not a suit brought to 
enforce its collection. The plaintiffs did not pay, or tender, the amount of the 
assessment as levied. 

In our opinion, the trial court reached the right conclusion. The decree is 
affirmed, with costs to appellee. 


STATE MUT. RODDED FIRE INS. CO. OF MICHIGAN v..RANDALL 
et al. (No. 86, April Term, 1925.) 
(Supreme Court of Michigan. Oct. 1, 1925.) 
205 Northwestern Reporter 165. 

1, INSURANCE—PROVISION IN ARTICLES FOR PAYMENT OF 10 PER 
CENT. ON ASSESSMENTS IN ARREARS HELD PART OF CON- 
TRACT, WHERE INSURANCE ACCEPTED, SUBJECT TO ARTICLES 
AND BY-LAWS. 

Where defendant in application for insurance agreed that policy, charter, and by- 
laws form part of contract, and insurance was accepted subject to them and regu- 
lations of company, provision in articles of association, that 10 per cent stipulated 
damage shall be added on assessments in arrears, is not mere regulation of the com- 
pany, but an integral part of the contract of insurance, 

(For other cases, see Insurance, Dec. Dig. § 193 [1].) 


5. INSURANCE—MUTUAL INSURANCE COMPANY IS WITHIN RULE 
PERMITTING CHARGE FOR DELAY IN PAYMENT TO PUBLIC 
SERVICE CORPORATION. 

A mutual insurance company is within rule that a public service corporation 
may exact a charge for delay in payments due it. 
(For other cases, see Insurance, Dec. Dig., § 193[1].) 

6. INSURANCE—PROVISION FOR PAYMENT OF ASSESSMENTS DUR- 
ING SUSPENSION HELD ENFORCEABLE. 

A provision in charter of mutual insurance company, that a member is liable 
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ratably for all liabilities of company accruing during time that his policy is sus- 
pended,: is enforceable. 


(For other cases, see Insurance, Dec. Dig. § 192[2].) 
Bird, Moore, and Weist, JJ., dissenting in part. 
Error to Circuit Court, Ottawa County; Orien S. Cross, Judge. 


Action by the State Mutual Rodded Fire Insurance Company of Michigan 
against Wilbur Randall and another to recover assessments and interest on a fire 
policy. From a judgment for plaintiff for amount tendered by defendants, plaintiff 
brings error. Reversed, and new trial granted. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. 

Kinnane & Leibrand, of Bay City, for appellant. 

Jewell, Raymond & Face, of Grand Rapids, for appellees. 

Biro, J. Plaintiff brought suit to recover two annual assessments and interest 
on a fire policy which it issued and delivered to defendants on August 25, 1920. The 
assessment for 1921 was $15.60. If not paid when due, 10 per cent. a month was 
added for a period not to exceed one year. The assessment for 1922 was $12, and 
interest thereon, as in the previous item. 

The defendants conceded they were liable for the 1921 assessment and interest 
at the rate of 5 per cent. per annum. They, however, say they are not liable for 
the 1922 assessment, because their policy was suspended on March 1, 1922, and 
they further say that 10 per cent per month was a penalty and not liquidated dam- 
ages, and therefore cannot be collected. The trial court held with defendants on 
both of these propositions, and judgment was rendered for plaintiff for $17.72, the 
amount tendered by defendants for the. assessment of 1921 and interest thereon 
at 5 per cent per annum. 

The same questions are before us for solution; (1) Was the 10 per cent a 
penalty or liquidated damages? (2) Was the policy assessable in that part of 1922 
while under suspension? 

(1) Was a charge of 10 per cent per month for failure to pay the assessment 
when due usury or a penalty? It was not usury, because the excessive rate was 
not absolutely payable. Where the payor can avoid the excessive rate by making 
payment of the demand when due, it is not usury. While there is some authority 
to the contrary, the prevailing opinion is that whenever the debtor, by the terms 
of a contract,:can avoid the payment of the larger by payment of a smaller sum 
at an earlier date, the contract is not usurious, but conditional, and the larger sum 
becomes a mere penalty. 

Ruling Case Law states the rule as follows: 

“Where a borrower has agreed to pay a rate of interest not forbidden by law, 
but has stipulated that in the event of his not making payment at the time specified, 
the obligation shall bear a higher rate of interest, either from default or from the 
date of its execution, or that some specific sum shall be paid in addition to the in- 
creased principal and interest contracted for, the increased rate is generally regarded 
as a penalty and not within the usury laws.” 27 R. C. L. 232. 

Cyc. makes a similar statement: 

“The agreement by the borrower that in case of default in payment at the time 
of maturity, there should be paid an additional sum in excess of legal interest, as 
liquidated damages is a penalty and generally unenforceable; but it is not usurious 
since it is not absolutely payable. But there is some authority holding such con- 
tracts usurious.” 39 Cyc. 985. 

The following cases are in accord with this statement of the rule: Lloyd v. 
Scott, 4 Pet. 205, 7 L. Ed. 833; Blake v. Yount, 42 Wash. 101, 84 P. 625, 114 Am. 
St. Rep. 106, 7 Ann. Cas. 487; Ward v. Cornett, 91 Va. 676, 22 S. E, 494, 49 
L. R. A. 550. Valuable notes will be found in 55 Am. Dec. 396; 46 Am. St. Rep. 
178; 81 Am. Dec. 737; 91 Am. St. Rep. 588. 

Inasmuch as defendants in the present case could have relieved themselves from 
the excessive rate by making payment of the assessment when due, we must con- 
clude that the excessive charge was not usury, but was a penalty and therefore not 
recoverable. 

(2) Are defendants liable for thé assessment during the period when the 
policy was suspended? Subdivision F of artiele 10 of the charter provides: 
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“A member is liable for his ratable proportion of all liabilities of the company 
which may accrue during the time his policy is void or suspended, and until his 
policy is legally canceled.” - ue 

This provision does not appear to be altogether unreasonable. During the period 
of suspension, the insured has the right to reinstate himself by making payment of 
his arrears. This is not true if the policy is canceled as he is then obliged to make 
a new application, and it is optional with the company whether it will again accept 
his risk. The validity of this charter provision perhaps might be challenged on 
account of the word “valid,” but we need not pass upon that question as there is 
no contention in the present case that the policy is void. The charter provision 
will control in so far as the policy was suspended on account of defendants’ default 
in payment. In view of the plaintiff’s excessive and illegal demand, the suspension 
was unauthorized, and no recovery could be had for an assessment during that 
period. For that part of the year in which the policy was in force, no basis appears 
in the record for computing the amount due. Therefore plaintiff will not be per- 
mitted to recover in this suit for any part of the assessment of 1922: This being 
in accord with the conclusion of the trial court, the judgment will be affirmed. De- 
fendants will recover costs in both courts. 

Moore, and Wiest, JJ., concurred with Bird, J. 

Sharpe, J. (for reversal). The plaintiff company was organized under Act. No. 
262, Pub. Acts 1895 (2 Comp. Laws 1915, § 9087 et seq.), and reorganized under 
Act No. 256, Pub. Acts 1917 (Comp. Laws Supp. 1922, § 9100 [1], et seq.) Sec- 
tion 2 of chapter 1 of part 2 of the act provides, in the ninth subdivision, that 
mutual companies must set forth in their articles of association “in what manner 
assessments, premiums, or payments are to be required from the members.” The 
articles must be executed in duplicate and on forms provided by the commissioner 
of insurance, and, before filing, must have indorsed thereon a certificate of the 
Attorney General that they comply with the provisions of the act. 

Subdivision (e) of article 10 of plaintiff’s articles of association reads as 
follows: 

“A member neglecting or refusing to pay a premium or assessment note when 
due, or an assessment on or before the last day of the month in which the assess- 
ment is levied, shall pay a stipulated damage of 10 per cent. of the amount of such 
premium or assessment note or assessment, and thereafter an additional stipulated 
damage of 10 per cent. on the Ist day of each month until paid, but not to exceed 
12 months in all. Provided a member pays his premium or assessment note, or 
assessment before suit for collection is started, the secretary shall collect a stipu- 
lated damage of only 5 per cent. per month instead of 10 per cent. per month. The 
secretary may, with the approval of the president, give a longer time than is herein 
specified in which an assessment shall be paid or before a stipulated damage is 
added, if in their judgment the best interest of the company demands it.” 

[1] In defendants’ application for insurance they agreed “that this application, 
together with policy of said company, its charter and by-laws, are a part of the 
contract of insurance,” and the insuracne was accepted “subject to the charter, by- 
laws, rules, and regulations of said company.” It will thus be observed that the 
provision for the payment of the 10 per cent., if in default, was not a regulation of 
the company, but an integral part of the contract of insurance. 

[2] The purpose of mutual companies, such as plaintiff, is to furnish insurance 
to its members at approximately the actual cost thereof. If considerable insurance 
be written, and all assessments be promptly paid, the expense of operation is trifling. 
Many such companies have been organizzed in this state. Several have failed. Some 
are prosperous. We may take judicial notice that the failures in most, if not all, 
cases have been due to the inability to collect the assessments made. The amounts 
are usually small, those here sued for being about $15.60 and $12. It is apparent 
that, if suit must be brought to enforce collection, the company will receive but 
little, if any, benefit therefrom. This fact is well known to those who seek to 
organize such companies. It is for this reason that the provision for the payment 
of the 10 per cent. by those in default is inserted in the articles and becomes a 
part of the contract of insurance. Its purpose is not to secure interest on the delayed 
payment, but primarily to induce the members to make payment within the time 
limited therefor, and secondarily to cover in part the expense of collection. 

[3, 4] I am unable to conclude that such an agreement, entered into by a 





Fire] State Mut. Rodded Fire Ins. Co. v. Randall 171 


person when he becomes a member, is not enforceable. I agree with Mr. Justice 
Bird that the provision is not usurious. Neither do I think it a penalty unenforce- 
able at law. I think it may well be regarded as damages, stipulated and agreed 
upon by the defendants as a compensation to their fellow members for their failure 
to live up to the terms of their agreement. The actual damages which the com- 
pany will sustain, due to their default, cannot be estimated to a certainty. If but 
one member be. in default, the damage would be trifling; if many be, the condition 
of the company could but be serious. Its standing is dependent upon the prompt pay- 
ment of its losses, and such payment is dependent upon the collection of its assess- 
ments. It has no assets to pledge as security for a loan. In case it borrows money 
to pay losses, its only way to make payment is by additional assessments, and, if 
these are not paid, a receivership under the statute must follow. 


The contract entered into by the defendants was not one for the payment of 
a definite sum of money simply. It was an undertaking that, if one or more of 
the members suffered a loss, they would contribute their ratable share of the sums 
necessary to reimburse them, and, in order to induce and secure prompt payment 
and to cover any expense due to the collection of arrears, they agreed with their 
fellow members that the percentage provided for should be collected as their addi- 
tional share of the sums necessary to pay such losses and the expenses of operating 
the company. The percentage, when collected, goes into the treasury of the com- 


pany. The entire membership receives the benefit, if there be any, incident to its 
payment. 


The relationship of lender and borrower does not exist. While there is an 
obligation resting on the insured member to pay the assessments levied, this obliga- 
tion is coupled with his agreement that, if not paid when due, he will pay the addi- 
tional amount, plainly stated in the contract. The organizers of this company felt 
impelled to insert this provision in the articles to insure its stability.. When the 
be enforced. ; 
defendants and all others became members of the company, they agreed that it 
should become a part of the contract of insurance, binding alike with the other 
provisions therein. It operates on all alike. I can see no reason why it should not 


My attention has not been called to, nor have I been able to find, any Michigan 
decision in which this question was considered. The general rule undoubtedly is 
that interest on moneys in default is compensation for the delay in securing pay- 
ment. Damages in such cases, although agreed upon, will ordinarily be construed 
as penalties, and cannot be enforced. See, Davidow v. Wadsworth Manfg. Co., 
211 Mich, 90, 94, 178 N. W. 776, 12 A. L. R. 605, and cases cited. n exception 
to this rule, where the relation of borrower and lender did not exist, was pointed 
out in Flanders v. Chamberlain, 24 Mich. 305. A note, given on the sale of property, 
provided that it should draw no interest if paid at maturity, but, if not then paid, 
it should draw interest from date. Christiancy, C. J., said: 


“As this note shows upon its face, that it was to draw no interest before ma- 
turity, if then paid, it is claimed that this is in the nature of a penalty; and in an 
ordinary case, when a note is given for a precedent debt, I am strongly inclined to 
think such a provision for interest from date, at 10 per cent., if not paid when due, 
ought to be treated as a penalty rather than stipulated damages, for nonpayment at 
the day. But it is shown that this note was given for property sold on these 
specific terms, such being the condition of the sale; and wndoubtedly a vendor has 
a right to refuse to sell except upon this or any other condition; and such being 
the condition of the sale in pursuance of which the note was given, I think it must 
draw interest from date at the rate mentioned.” 

This case is cited and quoted from with approval in Wrenn v. Land Co., 65 
Or. 432, 133 P. 627, 46 L. R. A. (N. S.) 897, wherein the authorities are reviewed 
at length, and the same conclusion reached. See, also, note in 12 A. L. R. 374; 33 
C. J. 221, and note. 

The effect of such agreements arising out of contract, where the relation of 
lender and borrower does not exist, is well illustrated in Hardee v. Howard, 33 Ga. 
533, 83 Am. Dec. 176. Defendant drew on plaintiffs a draft for $2,370.85, payable 
at a bank, agreeing with the acceptors— 

“that if they failed to send them in time cotton sufficient to satisfy the same at 
maturity, then, and in that case, they bind themselves, * * * to pay to the said 
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acceptors 10 per cent on the principal and interest, * * * as stated and liqui- 
dated damages therefor.” 

There was default in making shipment of the cotton, and it was held that the 
10 per cent. was collectible as stipulated damages. 

In United Shoe Machinery Co. v. Abbott, 158 F. 762, 86 C. C. A. 118, it was 
held (quoting from the syllabus) : 

“But an agreement in a contract for the sale or lease of property to give the 
debtor a discount in excess of legal interest in the event of his payment of the 
agreed price or rental before it is due is not obnoxious to public policy, is not a 
contract for a penalty, and is enforceable in the courts.” 

[5] The right of a public service corporation to exact a charge for delay in 
payment has been passed upon by several courts. In State ex rel. McMahon v. 
Independent Telephone Co., 59 Wash. 156, 109 P. 366, 31 L. R. A. (N. S.) 329, 
the validity of a regulation of the company requiring payment of rentals in advance, 
and providing that, “in case the monthly advance payment was not made, an addi- 
tional charge of 50 cents each month would be paid by relator as compensation for 
the additional cost of collecting and handling the account,” was involved. After 
alluding to the duty of the company to render efficient service, the court said: 

“Manifestly, if all the subscribers of appellant continuously refused to pay 
their rentals in advance, and thus necessitated the employment of collectors, addi- 
tional office force, and the incurring of other expenses incident to the collection 
of such rentals, the moneys thus expended must be taken from the revenues of the 
company, and thus impair a fund to which the company must look for the expendi- 
ture necessary to keep its plant in the highly efficient condition required and de- 
manded because of the public nature of the service. It is therefore not unreasonable 
that the company adopt a rule and enforce a regulation providing for the payment 
of its rentals in advance, and for an additional charge in case such requirement is 
not complied with. Such a charge is not an addition to the maximum rate provided 
for in the franchise. It is rather a charge for default and delinquency, which may 
be avoided by a compliance with the reasonable regulation for the payment of ren- 
tals in advance.” 

It was further said: 


“There is some discussion in the briefs as to whether the 50-cent charge 
is in the nature of liquidated damages for the breach of contract to pay in 
advance, or whether it is a penalty. It is immaterial what its nature may be, 
and we shall not attempt to critically analyze or define it. It was a proper 
regulation of the company to assist in the prompt payment of the monthly 
rentals, and as such a proper and reasonable regulation, it is sustained. It is 
not a fixed rate which must be paid to receive the service of the company, and 
which may not be increased from that fixed by the city in granting the fran- 
chise. It is rather in the nature of a regulation to insure the prompt payment 
ofthat fixed rate, beneficial alike to the company and its subscribers.” 

Cases from other states are reviewed in the note thereto. See, also, note 
to 43 L. R. A. (N. S.) 63. 

A similar question to that here considered was passed upon in People’s Mut. 
Fire Ins. Co. v. Groff, 154 Pa. 200, 26 A. 63. We quote-from the syllabus: 

“A stipulation in the application of defendant for his policy that, if any assess- 
ment be not paid within 30 days after notice of the same, he will ‘pay 25 per cent. 
thereon for expense of collection,’ is not unconscionable and illegal, and may be 
collected, in addition to the assessment.” 

Some of the cases hold that there is a distinction between an agreement to 
pay a stated sum which might be satisfied by the payment of a smaller sum, if paid 
at a specified time, and an agreement to pay a specified sum with a provisio that, 
if not paid by a specified time, a larger sum would be due. The tendency of the 
later decisions has been to hold that there is no distinction in legal effect between 
the forms of such contracts. In Longworth v. Askren, 15 Ohio St. 370, it is said: 

“Nor, in our view, does the order in which the sums are stated change their 
character, or the legal effect of the instrument; for, whether the amount to be paid 
is to be reduced upon compliance with the terms of payment, or to be increased on 
a default, is only a different mode of expressing the same thing.” 

[6] I agree with Mr, Justice Bird in holding that the provision in article 10 
of the charter, quoted by him, is enforceable. I have expressed my views on this 
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question at length in Johnson v. State Mutual, etc., Co. (Mich.) 205 N. W. — 
(handed down herewith). In my. opinion, defendants are liable for the assessment 
levied in 1922. 

The judgment should be reversed, and set aside, with costs to appellant, and a 
new trial granted. 

McDonald, C. J., and Clark, Steere, and Fellows, JJ., concurred with Sharpe, J. 


PATRONS’ MUT. FIRE INS. CO. OF MICHIGAN vy. HELLI et al. (No. 85.) 
(Supreme Court of Michigan. October 1, 1925.) 
205 Northwestern Reporter 169. 

1. INTEREST—INTEREST RECOVERABLE, THOUGH NOT CLAIMED IN 
DECLARATION. 2 
Interest may be recovered, although it is not claimed or demanded in the 

declaration. 

(For other cases, see Interest, Dec. Dig., § 66.) 


2. USURY—PROVISION FOR ADDING 10 PER CENT. FIRST MONTH 
AND 5 PER CENT. PER MONTH THEREAFTER ON PAST DUE AS- 
SESSMENTS NOT USURIOUS. 

Insurance contract of mutual company, providing that on assessments due and 
unpaid 10 per cent. shall be added for first month and 5 per cent., for each additional 
month thereafter, is not usurious. 

(For other cases, see Usury, Dec. Dig., 48.) 

Error to Circuit Court, Gogebic County; George O. Driscoll, Judge. 

Action by the Patrons’ Mutual Fire Insurance Company of Michigan against John 
C. Helli and another. From a judgment of the circuit court, affirming a judgment 
of the justice court for an amount tendered by defendants, plaintiff brings error. 
Reversed, and new trial granted. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, 
Fellows, and Wiest, JJ. 

Kinnane & Leibrand, of Bay City, for appellant. 

Waples & Waples, of Ironwood, for appellees. 

CiarkK, J. Plaintiff is a mutual fire insurance company. Defendant John C. 
Helli was a policyholder, his application stating “I accept this insurance subject 
to the articles of association and the rules and regulations and by-laws of said 
company now in force or that may hereafter be in force.” 

A by-law provided: 

“The annual assessment of this company shall be due and payable on the Ist day 
of October, in each year. To all assessments not paid during the month of 
October, there shall be added 10 per cent. for the month of November, and an 
additional 5 per cent. for each month thereafter until paid.” 

Defendant owed $14.40. He did not pay during October. His policy was 
canceled. Plaintiff sued in justice’s court claiming the amount of the assessment 
and the monthly additions provided by the by-law. Defendant had judgment. 
Plaintiff appealed. Defendant prevailed in the circuit court. Plaintiff’s application 
for writ of error (Act 155, Public Acts of 1923) was granted, it being thought 
that the question was on the validity of the quoted by-law. But that question is 
not presented. In the justice’s court, plaintiff’s bill of particulars claimed the amount 
of the assessment and the monthly additions provided by the by-law. No claim was 
made in that court for legal interest. Section 5997, Comp. Laws of 1915. Defendant 
tendered into court the amount of the assessment and all legal costs. ‘ 

Toward the close of the trial in the circuit court, plaintiff abandoned its claimed 
right to recover the said additions under the by-law, and sought to add to the amount 
of its demand interest at the legal rate. 

[1, 2] Interest may be recovered, although it is not claimed or demanded in the 
declaration. 33 C. J. 257. The contract was not usurious. State Mutual Rodded 
Fire Ins. Co. v. Randell (Mich.) 205 N. W. 165, and authorities there cited. 

Defendant ought to have tendered in damages what he, on his own theory at 
least, rightfully owed, $14.40, and interest at 5 per cent. per annum from the due 
date, and plaintiff was entitled to judgment for that amount. 

Judgment reversed, with costs to plaintiff, New trial granted. 
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GAMBINO et al. v. NORTHERN INS. CO. OF NEW YORK. 


(Supreme Court of Michigan. October 27, 1925.) 
205 Northwestern Reporter 480. 
INSURANCE—STATEMENT BY INSURANCE AGENT THAT POLICY 

HAD BEEN CANCELED HELD NOT TO WAIVE PROOFS OF LOSS 

AS NOT WITHIN HIS AUTHORITY. 

Statement by local insurance agent and employee to plaintiff’s agent and at- 
torney, that policy had been canceled, held not waiver of proof of loss required by 
standard policy, since agent with authority only to write insurance and collect 
premiums has no implied authority to adjust losses and deny liability. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

Bird, McDonald, and Moore, JJ., dissenting. 

Error to Circuit Court, Wayne County; George O. Driscoll, Judge. 

Action by Vito Gambino and others against the Northern Insurance Company 
of NewYork, a foreign corporation. Judgment for plaintiffs and defendant appeals. 
Reversed. 

Plaintiffs were the owners of a two-family flat in Detroit, upon which there was 
a mortgage to the Gratiot Lumber & Coal Company. Herman Fischer, the local 
agent of defendant, issued defendant’s policy of fire insurance on it for $3,000 loss, 
if any, payable, first, to the mortgagee, and, second, to plaintiff Vito Gambino. The 
policy was procured through one Garessi, an employee of Fischer. The premium 
was paid by the lumber company, and the policy delivered to it. Later plaintiff 
repaid the lumber company the amount of the premium. The proof shows that it 
was a three-year policy. About January 20, 1920, the policy was surrendered by the 
lumber company and canceled, and the refund paid to the lumber company. Plain- 
tiffs had no knowledge of this fact. On September 19, 1921, the building was 
practically destroyed by fire. About two weeks after the fire, plaintiff’s agent was 
informed by Garessi, of whom he made inquiry, that the policy had been canceled and 
the refund paid to the lumber company. On May 8, 1922, an attorney representing 
plaintiff called on Mr. Fischer with reference to the matter. He testifies: 

“Mr. Fischer said that the ‘policy had been returned to the home office, as it 
was canceled, and that he could take no steps to assist us in collecting the money 
due under this policy, if there was any due. He said there was none due.” 

Not until July following was proof of loss furnished defendant. So far as the 
record discloses, this was the first time knowledge of the loss reached the company. 
The policy (Michigan standard form) contained the following: 

“* * * The insured shall, within sixty days after the fire, unless such time is 
extended in writing by this company, render to said company, a proof of loss, 
signed and sworn to by the insured, stating the knowledge and belief of the insured 
as to the following: * * * No suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity unless all the requirements 
of this policy shall have been complied with, nor unless commenced within twelve 
months next after the liability shall have accrued.” 

Mr. Fischer was called by plaintiff as an adverse witness under the statute. 
As to his authority to act for the company, he testified: 

“We have a general insurance agency, and we place insurance business in other 
companies other than this Northern Insurance Company. We have a general agency 
for about six different companies. We have not had other companies in our 
agency for whom we do business other than these six. Our business in connection . 
with these companies is issuing their policies and collecting their premiums, and our 
agency is a general agent for the companies in that respect. * * * Our office and 
our agency had authority only to issue policies, accept premiums, and refund for 
premiums. We were licensed by the insurance department of the state of Michigan 
for that purpose.” 


_ At the close of the proofs, both parties asked for a directed verdict. 
directed for plaintiff, and judgment followed. 


Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. 


Frederick J. Ward, of Detroit, for appellant. 
Daskam, Fox & Reid, of Detroit, for appellees. 
FeLtows, J. (after stating the facts as above.) 


(No. 76.) 


One was 


There are numerous assign: 
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ments of error, but we think but one phase of the case need be considered. That 
the provisions of the Michigan standard form of policy which we have quoted are 
valid and enforceable is not questioned. Plaintiff, however, claims that the state- 
ment to his agent by Garessi and the statement of Fischer to his attorney amounted 
to a denial of liability by the company, hence a waiver of proof of loss, and the 
trial judge so held. But waiver in order to bind the company must be by the com- 
pany through its officers or agents acting within the sphere of their authority. If 
the agents, who attempt to speak for the company, bear no authority from the 
company, either express or implied or by holding out, their acts beyond their 
authority do not bind the company. That the general rules of agency apply to insur- 
ance cases has been pointed out by this court on numerous occasions. We pass 
without comment the fact that the talk with Fischer did not occur until several 
months after the date fixed in the policy for filing proofs of loss. Fischer was the 
local agent and Garessi was one of his employees. Neither of them, so far as this 
record discloses, had authority either general or special to adjust losses. 


The holding of the learned trial judge that the local agent of an insurance 
company, who has authority to solicit business, write and issue policies, and collect 
premiums, may for his company waive the clauses of the policy above quoted, is in 
conflict with at least two cases in this court. The equities of the plaintiff in the 
case of Barry & Finan Lumber Co. v. Insurance Co., 136 Mich. 42, 98 N. W. 761, 
were there noted; they were much stronger than in the instant case. In that case 
the local agents had stated that they were authorized to adjust the loss, but this 
court, recognizing the well-settled rule that an agent’s authority may not be proven 


by his statements, held that authority to adjust the loss had not been established, and 
held (we quote from the syllabus) : 


“The statements and‘acts of a local agent of a fire insurance company, author- 
ized to receive proposals for insurance and countersign and deliver policies, cannot 
be received to show that he was authorized to adjust losses for the company, or 


had power to waive a provision of the policy requiring action to be commenced 
within 12 months from the time of the loss.” 


Mr. Justice Hooker, who wrote for the court, reviewed the authorities at length. 
This case was followed in Fisk v. Liverpool, etc., Ins. Co., 198 Mich. 270, 164 N. W. 
522. These two cases must be taken as settling that authority of a local agent to 
solicit business, write and issue policies of insurance, and collect premiums, does 


not carry with it authority to adjust the loss. The authorities relied upon by 
plaintiff are not to the contrary. Plaintiff’s counsel cited, upon this branch of the 
case, the following: Match Co. v. Fire Ins. Co., 122 Mich. 256, 80 N. W. 1088; 
O’Brien v. Insurance Co., 52 Mich. 131, 17 N. W. 726; Young v. Insurance Co., 92 
Mich. 68, 52 N. W. 454; Morgan v. Insurance Co., 130 Mich. 427, 90 N. W. 40; 
Bird v. Fire & Marine Ins. Co., 218 Mich. 266, 187 N. W. 265; Fisk v. Insurance Co., 
192 Mich. 243, 158 N. W. 947; Popa v. Insurance Co., 192 Mich. 237, 158 N. W. 
945; Johnson v. Ins. Co., 224 Mich. 493, 195 N. W. 45. An examination of these 
cases discloses that they do not present the question now before us. In the Match 
Company and Johnson Cases, the denial of liability was by the company itself. In 
all the other cases, six in number, the waiver was by the adjuster of the company. 
Manifestly an agent authorized to adjust the loss carries, not only the authority to 
adjust the amount to be paid, but also carries, as a part of an incidental to such power, 
the authority to refuse any payment at all, to deny liability. His denial of liability 
is the denial of liability for his principal, and waives proof of loss. But a local 
agent, authorized only to write insurance, having no authority to adjust the loss, does 
not carry with him the power incidental to and a part of the authority to adjust. 
Having this in mind, it will be seen that our holdings are in no way inconsistent. 

As the material facts are not in dispute, and a new trial would be of no avail 
to plaintiff, one will not be granted. 

Judgment reversed. 

Clark, Sharpe, Steere, and Wiest, JJ., concurred with Fellows, J. 

Birp, J. (dissenting). Mr. Justice Fellows concludes that this case should be 
reversed because the local insurance‘agent had no authority to make statements which 
would bind defendant and therefore could waive nothing. It does not appear to me 
that that question need be considered. It was the position of plaintiff that defendant, 
by canceling the policy, had waived the proofs of loss. Fischer testified that he was 
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a member of a firm that was general agent for the defendant company, and that 
Garessi was employed by the firm as a solicitor. 

Plaintiff spoke and understood English so imperfectly that he induced Frank 
Ciotta to visit the office of the company and learn why it did not pay the loss. He 
did so, and saw Garessi, and was informed by him that the policy had been canceled. 
This was within two weeks after the fire. Mr. Justice Fellows thinks Garessi had 
no power to make statements which would waive any right of the company. Per- 
haps he did not, but he did not attempt to waive any rights of the company. He 
simply stated a fact, namely: That the policy had been canceled. It was not necessary 
that Garessi should have any particular authority, or be any particular officer, to 
state a fact. A stenographer in the office of the company might have stated that if 
she knew it. Garessi did not undertake to say whether or not the company. would 
pay; he did not attempt to say what the company would do; he did not attempt to 
exercise any discretion with reference to defendant’s liability. He simply stated a 
fact which appeared to be within his knowledge; and subsequent events showed 
that Garessi was right about it, because the company afterwards defended on that 
ground and .gave notice of that defense in its plea. 

Now, when plaintiff learned of this fact, that the defendant had canceled the 
policy, did he have a right to infer that the company denied liability? If he did, then 
it was unnecessary for him to do the useless work of preparing proofs of loss. If 
the company canceled the policy on the ground that it was not liable, what use would 
it have for proofs of loss? 

“So, where the conduct of the insurer is such as to render the furnishing of 
proofs useless or unavailing or impossible, they are deemed waived.” 26 C. J. 397. 

It appears to me that plaintiff had the right to infer, from the fact that the 
defendant had canceled the policy, that it denied’ liability thereon. The waiver did 
not arise from what Garessi told Ciotta, but arose from the fact that defendant had 
canceled the policy. That plaintiff did not have the right to infer waiver from a 
denial of liability is sustained in Improved Match Co. v. Michigan Mutual Fire 
Insurance Co., 122 Mich. 256, 80 N. W. 1088. In that case after the fire the plaintiff 
wrote the company demanding payment. It replied that the policy was canceled. 
Afterwards, when sued, it made it one of its defenses that no proofs of loss were 
delivered to it, and this court held that under such circumstances no proofs of loss 
were necessary, and said in part: 

“Counsel for defendant contend that the court should have directed the verdict 
in favor of the defendant because of the failure of the plaintiff to make and serve 
proofs of loss. It appears that, after the fire, the plaintiff wrote the defendant 
about it, and that it was a total loss. The defendant company immediately answered 
that it had canceled the policy, and called attention to stipulations in the policy in 
reference to running after 10 o'clock at night, and added: ‘1 am informed that 
your establishment burned at about 3 o’clock in the morning, and while it was 
being operated.’ This was virtually a denial of liability, and no proofs of loss were 
necessary to be made.” 

The question as to whether plaintiff had a right to infer a waiver from the 
fact that the company had canceled the policy was perhaps a question for the 
jury, but, as both parties asked for a directed verdict, it was up to the court to 
decide that question of fact. 

The policy was taken out to protect both plaintiff and the mortgagees. Plaintiff 
paid the premium and afterwards suffered a loss, and now should receive the 
promised idemnity. 

The judgment should be affirmed. 
McDonald and Moore, JJ., concurred with Bird, J. 


BREITMAN vy, ZZTNA INS. CO. OF HARTFORD, CONN., et al. (No. 24777.) 
(Supreme Court of Minnesota. Oct. 23, 1925.) 
205 Northwestern Reporter 442. 
(Syllabus by the Court.) 

1, INSURANCE—WHETHER PLAINTIFF ATTEMPTED TO BURN HIS 

OWN PROPERTY HELD FOR JURY. 

Evidence held to make a case for the jury, as to whether plaintiff attempted to 
burn his own property. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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2. INSURANCE—RELATIVE TO DEFENSE THAT PLAINTIFF WRONG- 
FULLY SET FIRE TO PROPERTY, ANY PROOF IS RELEVANT 
WHICH TENDS DIRECTLY TO SHOW ABSENCE OF MOTIVE; EX- 
CLUDING TESTIMONY THAT, AT TIME OF FIRE, AND FOR SOME 
MONTHS PREVIOUSLY, PLAINTIFF’S BUSINESS HAD BEEN 
MAKING SUBSTANTIAL PROFIT HELD ERROR. 

In a suit on policies of fire insurance, the defense being that the fire was wrong- 
fully set by plaintiff, any proof for plaintiff is relevant which tends directly to show 
an absence of motive. So it was error to exclude plaintiff’s offered proof that, at 
the time of the fire, and for some months previously, his business had been making 
a substantial profit. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


3. INSURANCE—RELATIVE TO DEFENSE THAT PLAINTIFF SET FIRE 
TO PROPERTY, ANY EVIDENCE IS ADMISSIBLE SHOWING BUSI- 
NESS WITH ATTRIBUTES OF PROFIT TENDING TO NEGATIVE 
MOTIVE FOR DESTRUCTION. 

Any evidence is admissible in such a case which shows a business with such 
attributes of profit and establishment as to tend to negative any motive for interrup- 
tion or destruction thereof by the owner. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. 

Action by Borris Breitman against the Attna Insurance Company of Hartford, 
Conn., and others. Verdict for defendants, and plaintiff appeals from an order 
denying his motion for judgment notwithstanding, or a new trial. Order denying 
new trial reversed. 

Jas. A. Peterson and A. D. Smith, both of Minneapolis, for appellant. 

Ernest E. Watson, of Minneapolis, for respondents. 

Stone, J. Action upon policies of fire insurance, the defense being put upon 
the claim “that plaintiff intentionally, wrongfully, and unlawfully” caused the fire. 
That was the only issue, the amount of the loss having been agreed upon. There 
was a verdict for defendants, and plaintiff appeals from the order denying his 
motion for judgment notwithstanding the verdict, or a new trial. 

[1] Plaintiff was a dealer in automobile tires and occupied a storeroom in 
Minneapolis. The fire was discovered early in the evening and quickly extinguished. 
One of the firemen found an electric toaster in a partially burned pile of paper 
rubbish inside a pile of tires in the rear room of the store. The cord had been 
burned off a short distance from the toaster. The other end was attached to a socket. 
Although there was no proof that the current had been turned on through this fix- 
ture, the circumstances were such as to warrant an inference that the toaster caused 
the fire, and that it had been placed for that purpose. 

Defendant admitted the presence of the toaster, and explained it by saying that 
he used it occasioally to prepare his own breakfast. In view of the fact that his 
home was in St. Paul, the jury might well have doubted his story that occasionally 
he left that home and its presumably well-equipped kitchen and larder, and repaired 
to his storeroom in Minneapolis and there prepared his own breakfast. There is 
nothing unusual perhaps in the claim that he sometimes had to get his own morning 
meal, But there is so much improbability in the rest of the story that it was a 
proper element for the consideration of the jury. There was enough evasiveness, 
inherent improbability, and contradition in the testimony of plaintiff himself to 
prevent its being controlling. Wéithout further discussion, we hold that the evidence 
made a case for the jury. 

[2] Another point, however, compels a reversal. The defense introduced no evi- 
dence of motive. But absence of motive in such a case is so persuasive against the 
averment of guilt that, even without initial evidence contra, the one charged with 
wrongdoing should be permitted to prove absence of motive. In this case, plaintiff 
offered proof that, during the eight months or thereabouts preceding the fire, his 
business was making a profit of substantially $5,000 a year. That evidence was 
excluded, and we think it was error and so clearly prejudicial that there must be 
a new trial. 

[3] Notwithstanding that the case is of a civil nature, the one issue concerns 
plaintiff's innocence or guilt of a criminal act. The nature of the case as civil 
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rather than criminal reduces the degree of proof required, but it does not change 
the criteria of evidence. 

“It is always a just argument, on behalf of one accused, that there is no appar- 
ent motive for the perpetration of the crime. Men do not act wholly without mo- 
tive.” Kennedy v. People, 39 N. Y. 245, 254. 

It is particularly true that a sane man does not burn his own property, unless 
there is a clear chance of making money by doing so. Where there is assured and 
substantial profit, a man is so desirous of continuing and enhancing it that adequate 
or even excessive insurance is seldom if ever an inducement for a destruction of 
the property which is producing the gain. So it was error to exclude proof that 
a profit was being derived from the burned property (Dunlap v. State, 50 Tex. Cr. 
R. 504, 98 S. W. 845), just as it would be error in a case of homicide to exclude 
persuasive evidence of “a defendant’s strong feeling of affection for the deceased 
person.” The relevancy of such evidence is obvious, for the circumstances sought 
to be proven “would work against the doing of violence upon him (the deceased), 
and would itself be relevant to show the notdoing.” 1 Wigmore, Ev. 2d Ed.) 358. 
Here defendants prevailed on circumstantial evidence. In that situation, “of vital 
importance, * * * where one of the essential ingredients of the crime is the 
willfulness of the act, are the circumstances indicative of want of motive.” State 
v. Kasper, 140 Minn: 259, 264, 167 N. W. 1035, 1037. 

“Again, from the absence of any apparent motive, the presumption in favor of 
innocence is rendered much stronger where the counteracting motive not to com- 
mit a crime is shown to exist. Thus, where an accused was indicted for arson 
with intent to defraud the insurance company, and it was shown that he had prop- 
erty on the premises worth more than his insurance, it would greatly strengthen 
the presumption of his innocence.” 2 Wharton on Ev. 1648. 

Our search of the record and arguments for the ground of the ruling in ques- 
tion suggests that it may have been supposed below that plaintiff had been per- 
mitted to go far enough in his own statement that his business was “profitable.” 
That would be true, if the profit were only nominal. A nominal gain might not 
enable one so minded to resist the temptation to burn his property for the insurance, 
but it would almost surely be otherwise in the case of a substantial’ or handsome 
profit. Again it may have been thought that plaintiff's own estimate of the profit 
for the period in question was inadmissible. That view cannot be maintained. Plain- 
tiff’s personal knowledge was such as to qualify him to testify to the point. 

No other assignment of error needs particular consideration. They have all 
been examined. The precise amount of plaintiff’s “C. O. D. bills receivable” a 
the time of the fire, standing by itself, was inadmissible and properly excluded. But 
the volume of business plaintiff was doing at the time is a different matter, and 
proof concerning it should be admitted within reasonable limits, including the 
amount of C. O. D. business; all for the purpose as already indicated of showing 
the existence of a trade with such attributes of profit and establishment as would 
tend to negative any motive for interruption or destruction thereof by the owner. 

In so far as the order appealed from denies plaintiff a new trial, it is reversed. 


KAHN et al. v. LIVERPOOL & LONDON & GLOBE INS. CO., Ltd. (No. 41.) 
(Supreme Court of New Jersey. Oct. 7, 1925.) 
130 Atlantic Reporter 436. 
: AL—NEW TRIAL GRANTED WHERE SIGNIFICANT PROOF 

APPARENTLY OVERLOOKED BY JURY. 

Verdict for insured held to require new trial where jury apparently overlooked 
significance of proof that insured, when confronted with fact that alteration of 
vouchers was known to insurer, agreed to settle for one-fourth of claim. 

(For other cases, see New Trial, Dec. Dig. § 68.) 

2. PRINCIPAL AND AGENT—IMMATERIAL WHETHER VOUCHERS IN 
INSURANCE LOSS WERE ALTERED BY INSURED OR AGENT. 
Where vouchers were altered after a fire loss to defraud insurance company, 

it is immaterial whether alteration was by insured or his agent, since a principal 

cannot take advantage of agent’s fraud without assuming responsibility therefor. 


(For other cases, see Principal and Agent, Dec. Dig. § 171[1].) 





Fire] Dickason-Goodman Lumber Co. v. Home Ins. Co. 179 


Action by Lawrence Kahn and others against the Liverpool & London & Globe 
Insurance Company, Limited. On defendant’s rule to show cause. New trial 
ranted. 

: Argued May term, 1925, before Gummere, C. J., and Kalisch and Campbell, JJ. 

Huston Dixon, of Trenton, for the rule, 

A. Dudley Watson, of New Brunswick, opposed. 

Per CurtAM. This was an action on an insurance policy, given by the defend- 
ant company to the plaintiffs, covering merchandise and fixtures belonging to them 
and located in a store in the city of Trenton. The trial resulted in a verdict in 
favor of the plaintiffs, the jury assessing their damages at $1,409. 

[1, 2] The defense relied upon was that there was fraud perpetrated by the 
plaintiffs upon the defendant in furnishing to the latter false vouchers for the 
goods claimed to have been injured. The proof was clear that many of these 
vouchers had been altered in their dates, and upon this fact being called to the attention 
of the plaintiffs and their agent by counsel for the defendant, the former went 
into another room for consultation, and upon their return agreed to settle plain- 
tiffs’ claim for less than one-quarter of the amount originally claimed as the loss 
sustained. The significance of this offer seems to have been overlooked by the 
jury, and this fact leads us to the conclusion that this case should be retried. It is 
immaterial whether, if these alterations were made for the purpose of defrauding 
the defendants, they were the work of the plaintiffs or of their agent, for the plain- 
tiffs cannot take advantage of the fraudulent act of the agent without assuming 
responsibility therefor. Mick v. Royal Exchange Corporation, 87 N. J. Law, 607, 
91 A. 102, 52 L. R. A. (N. S.) 1074. 


DICKASON-GOODMAN LUMBER CO. v. HOME INS. CO. (No. 14,859.) 
(Supreme Court of Oklahoma. May 19, 1925. Rehearing Denied June 23, 1925. 
(Dismissed on Stipulation July 28, 1925.) 

239 Pacific Reporter 452. 

(Syllabus by the Court.) 

INSURANCE—UNION OR STANDARD MORTGAGEE CLAUSE HELD TO 
CONSTITUTE CONTRACT SEPARATE FROM THAT OF INSUR- 
ANCE POLICY; ATTEMPT OF MORTGAGE CLAUSE IN INSURANCE 
POLICY TO INCORPORATE SPECIAL LIMITATION OF 12 MONTHS 
HELD VOID. 

Section 6767, Comp. St. 1921, provides a statutory form for fire insurance in 
Oklahoma. When executed, it is a contract. Among numerous other provisions, 
it incorporates a special statute of limitation, on which’ suit can be brought on the 
policy itself. Among its contractual provisions, it authorizes a mortgagee, as well 
as others, with the consent of the company, to acquire an interest under the policy. 
This is done by attaching thereto what is ordinarily referred to as the union or 
standard mortgagee clause. This union or standard mortgagee clause constitutes 
a separate contract from that of the policy itself. The limitation of 12 months 
within which the insured may maintain an action on his policy being a special 
statute of limitation, cannot be extended beyond its plain terms, and there being no 
statute requiring a mortgagee to assert his interest by virtue of such union or 
standard mortgagee clause within a period of 12 months, a judgment based on such 
holding is without the sanction of the law, and the attempt in the mortgage clause 
to incorporate the said statute of limitation of 12 months is in violation of section 
5070, Comp. St. 1921. 

(For other cases, see Insurance, Dec. Dig., § 581, 622[2].) 


Appeal from District Court, Osage County; Jesse J. Worten, Judge. 

Action by the Dickason-Goodman Lumber Company against the Home Insur- 
ance Company. Judgment on the pleadings dismissing plaintiff's petition, and plain- 
tiff appeals. Reversed, with directions. 

Sands, Holcombe & Lohman, of Pawhuska, for plaintiff in error. 

Rittenhouse & Rittenhouse, of Oklahoma City, and McDonald & Spence, of 
Pawhuska, for defendant in error. 

Branson, V. C. J. The Dickason-Goodman Lumber Company, as plaintiff, 
sued the Home Insurance Company, as defendant, in the district court of Osage 
county, A demurrer was sustained to its petition. It filed an amended petition, to 
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which the defendant filed an answer, pleading, among other defenses, the one-year 
special statute of limitation. It appeared from the face of the plaintiff’s amended 
petition that the fire which destroyed the property insured occurred in June, 1921, 
and that the instant suit was not brought until August, 1922. Defendant filed 
motion for judgment on the pleadings, which the trial court sustained, and entered 
judgment dismissing plaintiff’s petition, to reverse which it appeals. 

By reason of our conclusion thereon, we deem it unnecessary to discuss the 
assignments and contentions other than the one made by the plaintiff to the effect 
that the judgment of the trial court is contrary to law. The defendant pleaded, 
among other things: 

“For further answer to the amended petition of ‘the plaintiff, this defendant 
alleges that under the terms and conditions of the policy sued on herein, it is pro- 
vided, ‘no suit or action on this policy for the recovery of any claim shall be 
sustainable in any court of law or equity until after full compliance of the insured 
with the foregoing requirements, nor unless commenced within 12 months after the 
fire;’ and this defendant specifically alleges that the fire referred to in plaintiff's 


petition occurred on the 19th day of June, 1921, and this action was not commenced 
until the 11th day of August, 1922. * * *” 


The plaintiff did not own the property destroyed by fire. The owner of the 
property owed the plaintiff approximately $2,500 which was secured by mortgage on 
said property. The owner had insured with the defendant company the building, 
and the policy issued was what is known as the standard form provided for by 
section 6767, C. O. S. 1921. To this policy was attached what is known as the 
uniform or union mortgagee clause (sometimes referred to as the National Board 
Standard mortgage clause). This clause, among other things provided: 

“Loss if any, payable to Dickason-Goodman Lumber Company as their interests 
may appear as mortgagee (or trustee) as such interests may appear * * * and shall 
be subject to the provisions of this policy, as. to the time of appraisal and the time 
of payment and bringing suit.” 

There are various other provisions in this loss payable clause, but they play no 
part in a proper determination of this appeal, and are therefore not set our herein. 

Neither the form of policy issued to the insured nor the loss payable clause 
attached thereto is novel to this jurisdiction. In fact, an examination of the 
reported cases indicates that nearly all of the American states have adopted the 
identical forms. About the center of the policy it is provided: 

“If with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee, or of any person or corporation having an interest in the 
subject of insurance, other than the interest of the insured as described herein, the 
conditions hereinbefore contained shall apply in the manner expressed in such pro- 
visions, and conditions of insurance relating to such interest as shall be written 
upon, attached or appended hereto.” 

This form of policy is susceptible of at least three distinct divisions. The pro- 
visions of the policy referred to in said quoted clause as “hereinbefore contained” 
might be designated properly as the conditions under which the policy is issued, or 
acts done or required of the insured (the owners), or contingencies of liability 
to anyone under the policy. The clause quoted is a contractual consent of the 
insurance company, fixing the conditions under which it may become liable to a 
mortgagee or any person having an interést in the property insured. That part of 
the policy subsequent to the said quoted clause imposed certain obligations upon the 
insured in event of fire. All of such provisions are contractual in their nature, 
and enforceable solely as such, although the terms, conditions, and provisions thereof 
are prescribed by legislative enactment. When the parties have executed the policy, 
their rights are governed by contract to the same extent, and no further, as if they 
had voluntarily adopted the terms of the policy. Niagara Fire Ins. Co. of N. Y. 
v. Nichols, 96 Okl. 96, 220 P. 920, and cases there cited. 

The loss payable clause, which the contract with the insured expressly provides 
may be executed, the policy expressly provides shall be subject to the provisions 
“hereinbefore contained.” 

The third outstanding provision of this policy is that which provides: 

“No suit or action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or eqtity until after full compliance by the insured with 
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all the foregoing requirements, nor unless commenced: within 12 months next after 
the fire.” 

The question herein is whether or not this last provision, incorporated by refer- 
ence in the loss payable clause of the mortgage, is controlling. The owner of the 
property insured.had an insurable interest therein, and bought and paid for a 
policy. The mortgagee had no insurable interest in said property as such, but 
could contract with the defendant company, with the acquiescence of the insured, 
that, in event of loss, the mortgagee should have an interest in the amount payable 
under the policy as provided by such contract. The general method of doing this 
is by a rider attached to such policy, which is known as a loss payable clause. We 
think it is well settled that the insurer’s contract with the insured and the mortgagee’s 
contract with the insurer, are entirely separate and distinct, although the terms 
and conditions of the mortgagee’s contract may not be definite and certain, without 
reference to the terms and provisions of the policy. Joyce, in his work on Insurance 
(section 2795), says: 

“The mortgage clause making the mortgagee payee, and stipulating that the 
insurance shall not be invalidated by the mortgagor’s acts or neglect, constitutes an 
independent contract between said mortgagee and insurer, and in such case, the 
subject-matter of the insurance is the mortgagee’s insurable interest, and not the 
real estate, and the risk will not be avoided by any act of the mortgagor, whether 
done prior or subsequent to or at the time of the issue of the policy.” 

See Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743, 67 N. W. 774, 58 Am. St. Rep. 
719; Phenix Ins. Co. v. Omaha Loan & Trust Co., 41 Neb. 834, 60 N. W. 133, 25 
L. R. A. 679; People’s Savings Bank v. Retail Merchants’ Mutual Fire Ins. ‘Ass’n, 
146 Iowa, 536, 123 N. W. 198, 31 L. R. A. (N. S.) 455; Gilman v. Commonwealth 
Ins. Co. of N. Y., 112 Me. 528, 92 A. 721, L. R. A. 1915C, 758; Smith v. Union Ins. 
Co., 25 R. I. 260, 55 A. 715, 105 Am. St. Rep. 882; Fireman’s Ins. Co. v. Boland, 
30 Ohio Cir. Ct. R. 811, 18 L. R. A. (N. S.) 204. 

In the case of Reed v. Fireman’s Insurance Co., 81 N. J. Law, 523, 80 A. 462, 
35 L. R. A. (N. S.) 343, the Supreme Court of New Jersey in part said: 

“The insistence of the defendant is that the mortgagee clause is not an independent 
contract, in the sense that none of the terms of the policy applies to the mortgagee, 
because it would then be unenforceable because lacking certainty and completeness ; 
because contrary to the intent manifested by the statute * * * providing for 
‘agreements or additions as may be indorsed thereon or added thereto and form a 
part of such contract or policy ;’ * * * it must be admitted that the mortgagee clause 
is not an independent contract in the sense that none of the terms of the policy 
applies to it. It is not in itself complete, but becomes so by reading the policy im 
connection with it, and the reading of the two together does not clash with the 
notion that the mortgagee clause creates an independent contract between the com- 
pany and the mortgagee. The policy furnishes the terms of the contract between 
the owner and the insurer; the mortgagee clause is the contract between the insurer 
and the mortgagee, quite separate from the policy, yet ingrafted upon it and to be 
understood by reference to the policy which renders it certain and complete.” 

In addition to the cases cited, this conclusion is sustained in the case of O’Neil 
v. Franklin Fire Ins. Co. of Phila. et al., 159 App. Div. 313, 145 N. Y. S. 432, and in 
the case of Heilbrunn v. German Alliance Ins: Co. of N. Y., 140 App. Div. 557, 125 
N. Y. S. 374; Seccombe v. Glens Falls Ins. Co., 45 Cal. App. 611, 188 P. 305; 
McDowell v. St. Paul Fire Ins. Co., 207 N. Y. 482, 101 N. E. 457. 

Reaching the conclusion that the mortgagee’s interest is by reason of a contract 
separate and distinct from that of the policy itself, the question then presents itself 
as to whether or not the above quoted limitation provision within which suit could 
be brought on the policy is applicable to the mortgagee. It must be noted that the 
section provides that no suit shall be sustained until after full compliance by the 
insured with the forgoing requirements, and unless commenced within 12 months 
next after the fire. In other words, the action which the statute precludes from - 
being brought after the expiration of 12 months is the suit on the policy. The 
mortgagee’s suit is not one on the policy, though the loss payable clause may refer 
to certain provisions in the policy. The said clause, though inserted in the standard 
form of policy, among its various contractual provisions, is not effective as a 
contract, but only as a special statute of limitation, and, as such, cannot be construed 
beyond its express terms. There is nothing found in the statute requiring that the 
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loss payable clause, or the so-called standard mortgagee clause or union clause shall 
have incorporated in it that a suit to enforce the interest of the mortgagee, by reason 
of such clause, shall be brought within 12 months. To apply the said special statute 
of limitations to the distinct contract of the mortgagee would be in violation of 
section 5070, C. O. S. 1921, which provides: 

“Every stipulation or condition in a contract, by which any party thereto is 
restricted from enforcing his rights under the contract by the usual legal proceedings 
in the ordinary tribunals, or which limits the time within which he may thus enforce 
his rights, is void.” 

While we see no good reason why the mortgage payable or the loss payable clause 
attached to the policy which gives the mortgagee his rights cannot be reference incor- 
porated therein the contractual provisions of the standard policy, but that part 
which undertakes to incorporate therein by reference the time specified for bringing 
suit, is without legal force or effect. 

The judgment of the trial court is reversed, with direction to vacate the judg- 
ment heretofore entered, and to proceed with this action in a manner not inconsistent 
with the views herein expressed. 

Lester, Phelps, Hunt, Clark, Mason, and Riley, JJ., concur. 

Harrison, J., absent, and not participating. 


CAMDEN FIRE INS. ASS’N v. a CO-OP. GIN CO. 
(No. ‘ 
(Supreme Court of Oklahoma. May 26, 1925. Opinion Withdrawn, Corrected, 
Refiled, and Petition for Rehearing Denied, Sept. 22, 1925. 
239 Pacific Reporter 644. 
(Syllabus by the Court.) 

1. INSURANCE—COTTON GIN OPERATOR, CARRYING INSURANCE 
UNDER UNIFORM STANDARD COTTON GIN FORM SUSTAINING 
LOSS, MAKES OUT PRIMA FACIE CASE ON SHOWING THAT 
PROPERTY DAMAGED FALLS WITHIN CLASS OF STOCK DE- 
SCRIBED IN CONTRACT. 

Where a cotton gin operator is carrying fire insurance under the “Uniform 
Standard Oklahoma Cotton Gin Form, Stock Only,” character of insurance con- 
tract, authorized by the state insurance department, and sustains a loss by fire to 
stock on hand, the operator makes out a prima facie case authorizing recovery 
against the insurer, when it is shown that the property damaged falls within the 
class of stock described in the contract. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—UNDER UNIFORM STANDARD COTTON GIN FORM 
OF INSURANCE, IF OPERATOR ELECTS TO CARRY PART OF 
RISK, HE OCCUPIES SITUATION OF CO-INSURER AS TO SUCH 
PART OF RISK. 

The “Uniform Standard Oklahoma Cotton Gin Form, Stock Only,” character 
of insurance contract, authorized by the state insurance department, leaves the mat- 
ter optional with the gin operator whether he shall carry one or more such insur- 
ance contracts, or whether he shall carry his own risk on the stock, of value in 
excess of the amount named in the contract or contracts of insurance, and where 
the operator elects to carry part of the risk, he is in the situation of a coinsurer as 
to the part of the risk he elects to carry. 

(For other cases, see Insurance, Dec. Dig. § 501.) 


3. INSURANCE—COTTON GIN OPERATOR CARRYING STANDARD 

COTTON GIN FORM OF INSURANCE, HAVING STOCK DESCRIBED 

IN CONTRACT OF VALUE IN EXCESS OF AMOUNT OF INSUR- 

ANCE, HELD COINSURER OF EXCESS. 

Where a cotton gin operator is carrying a‘ fire insurance contract of the char- 
acter referred to, in the sum of $1,500, and sustains loss and damage by fire, and, 
at the time such loss and damage is sustained, he has on hand stock of the classes 
described in the contract of a value in excess of $1,500, he is coinsurer upon the 
excess, and the actual loss is to be apportioned between the insurer and such coin- 
surer, each sustaining his proportionate share of the loss. 


(For other cases, see Insurance, Dec. Dig. § 501.) 
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4. INSURANCE—IN UNIFORM STANDARD COTTON GIN INSURANCE, 
COVERING STOCK ONLY, REDUCED RATE CONTRIBUTION 
CLAUSE IS VALID PROVISION, THOUGH WITHOUT INDEPEND- 
ENT CONSIDERATION AND SIGNED BY TYPEWRITER AND IN 
EFFECT ALLOWS COINSURANCE; REDUCED RATE CONTRIBU- 
TION CLAUSE CONTAINED IN UNIFORM STANDARD COTTON 
GIN INSURANCE POLICY, COVERING STOCK ONLY, REDUCES 
AMOUNT OF LOSS TO BE PAID BY INSURER TO PROPORTION- 
ATE PART THEREOF, WHERE VALUE OF STOCK ON HAND AT 
TIME OF LOSS EXCEEDS AMOUNT OF INSURANCE NAMED IN 
CONTRACT. 

In the character of insurance contract referred to, the “reduced rate contribu- 
tion clause” therein contained is a valid provision of the contract, and has the effect 
of allowing coinsurance, and also has the effect of reducing the amount of loss to 
be paid by the insurer to a proportionate part thereof, where the value of stock, on 
hand at the time of the loss, is in excess of the amount of the insurance named in 
the contract. 

(For other cases, see Insurance, Dec. Dig. §§ 141 [4], 501.) 

5. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUSTAIN 
DIRECTED VERDICTS FOR POLICY HOLDER. 

Record examined, and held, not to support the judgments of the trial court, and 
that the judgments should be reversed. 

(For other cases, see Insurance, Dec. Dig., § 665[1].) 

Commissioners’ Opinion, Division No. 4. 

Appeal from County Court, Jackson County; J. M. Williams, Judge. 


Actions by the Altus Farmers’ Co-operative Gin Company against the Camden 
Fire Insurance Association. Judgments for plaintiffs, and defendant appeals. Actions 
considered together on appeal. Reversed and remanded, with directions. 

B. Rittenhouse, F. A. Rittenhouse, P. T. McVay, and John F. Webster, all 
of Oklahoma City, for plaintiff in error. 
. Gore, of Altus, for defendant in error, 


See C. The plaintiff in error was defendant below, and the defend- 
ant in error was plaintiff. The parties will be referred to herein as plaintiff and 
defendant, as they appeared in the trial court. 

The plaintiff commenced its action in the county court of Jackson county, on 
the 19th of April, 1922, by filing two separate petitions against the defendant, for 
separate losses by fire, both actions being based upon a fire policy issued by defend- 
ant to the plaintiff. The causes were numbered in the trial court as 610 and 611. 
In case No. 610, it is alleged that the defendant, by its agent, S. E. Hickman, issued 
to plaintiff a fire policy in the sum of $1,500, for which premium had been paid; 
that on the 16th of September, 1921, a loss was sustained by fire, which damaged 
11 bales of cotton belonging to plaintiff’ s customers and one bale of cotton belong- 
ing to plaintiff, all of the value of $1,320.78; that the bagging and ties and expense 
of salvaging the unburned portions of the bales of cotton amounted to $30; that, 
deducting the salvage, the actual ‘loss sustained is $992.58; that the “reduced rate 
contribution clause” contained in the contract of insurance is void because in viola- 
tion of the statutes providing for a standard form of policy of insurance, and further, 
because it is without any consideration whatever. A copy of the fire policy is 
attached to the petition. Judgment is prayed for the actual loss sustained, the sum 
of $992.58. The contract of insurance is a standa#d form of policy, modified by 
a printed slip or rider thereon pasted and attached, which is designated “Uniform 
Standard Oklahoma Cotton Gin Form, Stock Only. ” This is followed by several 
paragraphs, two of which are involved here, as follows: 

,900. On cotton ginned and unginned, baled and unbaled, seed cotton, cot- 
ton seed, including sacks or packages containing same, and bagging and ties, their 
own, or held by them in trust, or on commission, or sold but not delivered, or being 
ginned, or handled for assured’s own account, or for the account of others and for 
which the assured may be liable in case of loss, all only while contained in cotton 
houses or sheds, seed houses or sheds, and while passing through the cotton gin, 
and while in wagons on premises, or in ginyard on premises’ and provided bill of 
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lading has not been signed for same, this policy shall also cover such property in 
and on cars within 200 feet of gin premises. * * 


“Reduced Rate Contribution Clause. 


“In consideration of the rate at (and) or form under which this policy is writ- 
ten, it is expressly stipulated and made a condition of this contract, that this com- 
pany shall be held liable for no greater proportion of any loss than the qmount hereby 
insured bears to the actual cash value of the property described herein at the time 
when such loss shall happen; but if the total insurance upon such property exceeds 
the actual cash value at the time of such loss, then this company shall only be liable 
for the proportion which the sum hereby insured bears to such total insurance.” 

It is the second of the two paragraphs quoted which is attacked as being contrary 
to law and without consideration. The second suit, No. 611 in the trial court, is 
upon the same contract of insurance, and the allegations are the same except that the 
fire occurred on the 12th of September, 1921, and two bales of cotton belonging to 
customers, of the value of $119.70 and $98.70 respectively, were damaged; that 
salvage was made, leaving an actual loss on the two bales, of $121, for which judg- 
ment is prayed. 

The defendant demurred to both petitions upon several grounds, not necessary 
to be set out here. The demurrers were overruled and thereafter the defendant 
answered both petitions. The answer in case No. 610 is by a general denial, except 
that defendant admits the contract of insurance was issued by it, and defendant 
denies that the plaintiff was liable to its customers for the cotton damaged by the 
fire, and for that reason, was not insured under the policy. It is alleged that .the 
policy, including the slip or rider attached, was issued according to law, and that all 
the provisions thereof are effective, and specifically denies any liability, Some other 
matters are pleaded in the answer, not necessary to notice or set out. The answer in 
case No. 611 is to the same effect. The answers were replied to by general and 
specific denials. After the issues were drawn, the two cases were consolidated by 
agreement of the parties, for the purpose of trial and appeal, but separate judg- 
ments were to be rendered in the trial court. 

The cause was tried to a jury, and, upon plaintiff's announcement of rest, the 
defendant demurred to plaintiff's evidence, and the demurrers being overruled, the 
defendant rested, and moved for directed verdicts, which motions were also overruled. 
The plaintiff moved for a directed verdict in both cases, and the motions were sus- 
tained, and the jury directed to return a verdict in case No. 610 for the sum of 
$992.58 and in case No. 611 for $121. Upon the directed verdicts, separate judgments 
were entered. Motions for new trial were filed and overruled, and the causes are 
here for review. 

The assignment of error are presented under two propositions: First. That 
there was no sufficient evidence of legal liability on the part of the defendant in 
error to its customers for the loss of the cotton in question, to bring the same within 
the provisions of the policy, and that by reason thereof the demurrer to the evidence 
interposed by the Camden Fire Insurance Association should have been sustained, 
and that likewise the motion for a directed verdict interposed by the defendant 
should also have been sustained. Second. That the court erred in instructing the 
jury that the plaintiff was entitled to recover thé full amount of his damage with- 
out taking into consideration the provisions of the reduced rate contribution clause 
heretofore set out in full. 

{1] Under the first proposition, it is contended that there was no evidence offered 
upon the part of the plaintiff, tending to show that it was legally liable for the 
customer’s cotton which was destroyed. The evidence tends to show that the origin 
of the fire was probably due to some carelessness of plaintiff's employees in failing 
to keep the gin saws clean, and that a spark of fire was struck, which started the 
burning; also that plaintiff admitted its liability and had paid its customers for the 
cotton at the market price. The rule seems to be that when the customer shows he 
delivered his cotton to the gin, and the gin company is unable to return it to him, 
or his order, the customer has made a prima facie case entitling him to recover 
the value of his cotton. The evidence was sufficient to make a prima facie showing 
of plaintiff’s liability to its customers. It seems, however, that the plaintiff has 
made a prima facie case entitling it to a recovery against the insurer, when it shows 
that the property damaged was of the class or classes described in the insurance 
contract. 

[2] The second proposition presented involves a consideration of what the insur- 
ance contract means. The portions of the contract, necessary for consideration, 
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are above quoted in stating that the substance of the petition and exhibit attached, 
a copy of the insurance policy. The standard form of policy as fixed by statute 
is not, in terms applicable in carrying insurance on cotton of customers of a gin 
company, hence, a sort of modification of the standard form is necessary. It seems 
that the insurance department has adopted and approved a form, of contract ap- 
plicable to the class of risk such as is presented by the plaintiff, and the modified 
form of insurance contract is embodied in the slip or rider pasted on and attached 
to the standard form used, and the modified form of contract seems to be the species 
of contract authorized by the insurance department. It is the authorized, uniform, 
standard, Oklahoma cotton gin form, where cotton of customers and certain other 
property described may be insured. In the standard form of policy, there are con- 
ditions set out which are inapplicable to this particular class of risk. To illustrate 
the point, under a condition of the standard form of policy, the insured must be 
the unconditional and sole owner, and under another condition the insured is not 
permitted to take out any other contract of insurance, unless otherwise provided in 
the contract. It is plain that the standard form would preclude carrying insurance 
on property which does not belong to the assured. But, in the case of a gin company, 
and some other classes of business, it is desirable upon the part of the proprietor ty 
carry insurance which will protect against loss of property belonging to customers 
while in charge of such proprietor. The insurance department has adopted a uni- 
form, standard cotton gin form for the state, where stock only is insured, and such 
standard form is embraced in the slip or rider under consideration here. 


The insurance department has also adopted a uniform rate of premium which 
may be charged and collected by the insurer, where that character of contract is 
written. To this modified form of contract, the insured in this case looks to deter- 
mine what class of property is insured, and also to determine what his rights are 
as against the insurer in case of a loss. But for the slip or rider attached to the 
contract, which, in fact, becomes the contract between the insured and the insurer, 
there would be no protection in case of destruction of the customer’s cotton by fire. 
The plaintiff in this case finds a right to recover against the insurer for destruction 
of its customer’s cotton in the first paragraph of this modified form of contract. 
But for the language there used, or other language to like effect, it would have no 
protection whatever against destruction of its customer’s cotton by fire. In this case, 
the plaintiff is compelled to rely, and does rely upon, the said first paragraph of 
the slip or rider. The paragraph includes cotton, cotton seed, sacks, and packages 
containing the same, and bagging and ties, which belong to plaintiff or held in trust 
by it, or on commission, or sold but not delivered, or handled for the plaintiff’s own 
account, or, for the account of others where the assured would be liable in case of 
loss; and while said property is in cotton houses or sheds, seed houses or sheds, 


and while passing through the gin or while in wagons on the premises or in the 
ginyard on the premises. 


The other paragraph quoted, marked “reduced rates contribution clause,” con- 
tains an express stipulation limiting the insurer’s liability to such proportion of the 
loss as the amount insured bears to the actual cash value of the property described 
in the first paragraph, on hand at the time the loss happens. So, although the policy 
is written for $1,500, liability thereon is limited to a certain proportionate part of 
the loss, that is, in determining the amount required to be paid by the insurer, the 
actual cash. value of the property or stock of the classes named in the first para- 
graph, on hand at the time of the loss, is to be taken in consideration as well as 
the actual loss, and the part to be borne by the insurer shall be such proportion 
as the amount of the insurance named in the policy bears to the value of the property 
on hand of the classes named in the first paragraph. Also, the insured is not limited 
to one contract of insurance. In case the insurance carried covers the value of 
all the property described, then the loss shall be apportioned against the several 
contract of insurance. This provision has the effect of making the insured coinsurer 
with the insurance company or companies, if the contract or contracts of insurance 
do not cover the value of all the property on hand described in the first paragraph. 
The insured can either buy other insurance, or carry the risk himself, as he sees fit. 

[3] This modified form of insurance contract takes into consideration that no 
specific stock is insured. The property passing through the gin, the actual stock 
on hand one day, may not be there the next, but some other stock of similar charac- 
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ter takes its place; and the amount and value may fluctuate from one day to an- 
other. But the value of stock on hand at the time of the fire is essential in fixing 
the basis of an apportioning of the loss which each coinsurer is to pay or sustain. 
The first paragraph quoted provides the character of property which is covered by 
the insurance, and the second paragraph lays down the rule for determining the 
proportionate part of a given loss to be paid or sustained by each coinsurer. And 
in determining what each coinsurer shall pay or sustain, the rule is to be applied 
in this wise, determine the amount of loss sustained, also determine the actual value 
of the classes of property described in the first paragraph referred to, on hand at 
the time the loss is sustained, and .such actual value becomes the denominator, and 
the amount named in the policy of insurance becomes the numerator of the fraction, 
and the insurer is required to pay such fractional part of the loss. To illustrate, 
if the loss sustained is $1,000, and the actual value of the property of the classes 
named, on hand at the time of the fire, is $3,000, and the policy of insurance in the 
sum of $1,500 is being carried, the insurer is liable for 1500/3000 of the loss, or 
the sum of $500, and the coinsurer would be required to sustain the other half of 
the loss. 


[4] Plaintiff makes. the contention here that the “reduced rate contribution 
clause” hereinbefore quoted, is void for two reasons: (1) There is no consideration 
for this part of the agreement; and (2) the slip or rider was not countersigned by 
the agent in his own proper handwriting, but the agent’s name appears thereon 
written by a-typewriter. These contentions cannot be maintained. The reduced 
rate contribution clause is a part of the contract itself, and is supported by the same 
consideration as paragraph one of the insurance contract, the paragraph or clause 
of the contract upon which the plaintiff must rely for recovery of loss and damage 
to cotton held for customers. The reduced rate contribution clause is in no true 
sense a slip or rider appended to the insurance contract, but is itself a part of the 
contract of insurance. The second contention is without merit. The plaintiff 
looks to what is referred to as the rider for its right to recover. The paragraph 
or clause on which plaintiff relies, and the paragraph or clause attacked, are both 
on the same slip or rider. When it relies upon part of it, it must accept all of it. 
It seems unreasonable that it should accept the part which is favorable, and be 
permitted to repudiate the other parts which are unfavorable, no difference how 
the instrument is signed, or whether it has been signed at all. We think that where 
such rider or slip is attached, and made a part of the original contract of insurance, 
it is not invalid as lacking consideration to support the conditions therein contained, 
nor is it invalid because countersigned by the agent with a typewriter. When the 
insurance contract is authorized by law, and by the insurance department, and signed 
by the insurer’s officers and countersigned by the agent, delivered by the insurer 
and accepted by the insured, it becomes binding upon both, even though the modifi- 
cation of the statutory form bears the name of the company and the name of the 
agent stamped thereon with a typewriter. 


[5] We come now to a consideration of the evidence adduced by the plaintiff, 
for the purpose of determining whether the directed verdicts and judgments entered 
thereon are supported by the evidence. The plaintiff introduced its fire policy. One 
of the conditions of the policy, as shown by the slip or rider attached, is that the 
assured shall keep a daily report of the kinds of stock described in the first para- 
graph or clause of the slip or rider, which came in and went out, so that it might 
be ascertained upon any particular day, how much stock was on the premises such 
as is described in the policy; and it is further provided that, if such record is not 
kept, the policy shall be void. The evidence discloses a loss, in one case, of $992.58, 
and in the other a loss of $121. The record kept of stock, coming in and going out, 
discloses that on the day the $992.58 loss was sustained, there was on hand stock 
of the value of $3,077.10; and on the day the $121 loss was sustained there was 
on hand stock of the value of $3,272.15. Then, in the first case, the defendant com- 
pany was insurer in the sum of $1,500, and the plaintiff was in the situation of a 
consumer in the sum of $1,577.10; and the $992.58 loss should be divided between 
them upon that basis. In the other case the defendant company was insurer in 
the sum of $1,500 and plaintiff was in the situation of a coinsurer in the sum of 
$1,772.15, and the loss of $121 should be divided between them on that basis. 


The directed verdicts and the judgments entered thereon against the defendant, 
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for the entire amount of the loss, are, therefore, erroneous, and are not in keeping 
with the insurance contract, and are not supported by the evidence. 

There seems to be no case from our own court where this precise character of 
contract has been considered. The conclusions reached herein are supported by 
Springfield Fire & Marine Insurance Co. v. Dickey, 73 Okl. 57, 174 P. 235; Millis v. 
Scottish Union National Ins. Co., 95 Mo. App. 211, 68 S. W. 1066; Egan v. British 
& Foreign Marine Ins. Co., 193 Ill. 295, 61 N. E. 1081, 86 Am. St, Rep. 342; Penin- 
sular & O. S. S. Co. v. Atlantic Mut. Ins. Co. (D. C.) 185 F. 172; Hood Rubber 
Co. v. Atlantic Mut. Ins. Co. (C. C. A.; 2d Cir.) 170 F. 939, 96 C. C. A. 99; Simon 
v. Queen Ins. Co., 120 La. 477, 45 So. 396, 14 Ann. Cas, 847; Pennsylvania Fire Ins. 
Co. v. Moore, 21 Tex. Civ. App. 528, 51 S. W. 878. 

In the last case cited, the Texas court said: 

“The amount of the insurance is $9060, By not permitting the value of the 
property insured to exceed the amount of the insurance, the entire loss is recoverable. 
If the whole property insured had not exceeded $900, the entire loss would be 
recoverable under the provisions of the policy. The risk the insured carries, under 
the provisions of this policy, is increased in proportion as he increases the value of 
the property covered by the policy beyond the amount of the insurance, and the 
extent of the liability of the insurer is proportionately diminished. We know of no 
rule of law or public policy which prohibits an insurance company from limiting the 
risk it will carry. Its premiums, in great part, are regulated by the amount of risk.” 

The statements there made apply here. In our state, the insurance department 
has prescribed a uniform basis on which to insure the classes of property involved 
here. In this instance, the plaintiff bought $1,500 insurance, and had the plaintiff, 
on the day of the loss, only had $1,500 worth of the classes of property named, on 
hand, it would be entitled to recover the entire loss; but, for any property above 
the amount of $1,500, the plaintiff was carrying the risk as a coinsurer, and the 
amount of coinsurance increases directly as the property increases above the amount 
of $1,500. The rate fixed for this class of insurance is somewhat less by reason of 
that peculiarity of the contract, and it seems that the contract of insurance violates 
no statutory provision, nor does it do violence to any rule of public policy. 

The judgments are not supported by the record. We recommend that the 
judgment of the trial court be reversed, and the cause remanded to the county court 
of Jackson County, with directions to set aside the judgments appealed from, and 
to enter judgment for plaintiff in cause No. 610 in the sum of $483.58, and in 
cause 611 in the sum of $55.25 in accord with the rule announced for determining 
the amount of loss to be sustained by the insurer. The defendant in error should be 
charged with the costs of the appeal. 

Per Curiam. It is so ordered. 


HARTFORD FIRE INS. CO. v. BROWN et al. (No. 11847.) 
(Supreme Court of South Carolina. October 29, 1925.) 
130 Pacific Reporter 62. 
INSURANCE—WHETHER CONDITIONS OF PREMIUM NOTES HAD 

BEEN FULFILLED HELD JURY QUESTION. 

In action on fire insurance premium notes, one of which recited that it was valid 
only if policy was “issued,” evidence, tending to establish acceptance of application 
or lapse of such time as would estop company from denying acceptance, held, never- 
theless, to make issue for jury, whether conditions on which notes were made had 
been complied with constituting them absolute obligations, in view of evidence leav- 
ing it uncertain whether policy was ever actually delivered. 

(For other cases, see Insurance, Dec. Dig., § 188[3].) 

Cothran and Marion, JJ., dissenting. 

} aw from Common Pleas Circuit Court of Aiken County; J. K. Henry, 
udge. 

Action by the Hartford Fire Insurance Company against Lillie A. Brown “and 
another. Judgment for plaintiff, and defendants appeal. Reversed and remanded. 

Williams, Croft & Busbee, of Aiken, for appellants. 

T. R. Morgan, of Aiken, for respondent. 

Gary, C. J. “This was an action commenced on April 9, 1923, in the common 
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pleas court for Aiken county, on two promissory notes aggregating $367.85, and at- 
torney’s fees, alleged to have been given in payment of a policy of fire insurance, 
and was tried before Judge Henry and a jury on the Ist day of December, 1924, 
resulting in a directed verdict for the plaintiff in the sum of $367.85 and $25 attorney’s 
fees. There was no testimony offered as to attorney’s fees. 

“Complaint. 

“Sets out two causes of action on promissory notes, alleging aggregate sum of 
$367.85 and attorney’s fees due; that one note was given in payment of first install- 
ment on insurance premium, based upon application made same day; and second note 
being for next four annual installments of premium for insurance, based upon the 
same application. 

“Answer. 

“Denies all allegations of complaint not specifically admitted; admits execution 
of application for insurance and notes, but sets up as a defense that the delivery 
to the plaintiff was a conditional delivery, the condition being that the application 
should be accepted and policy issued; denieS liability, and pleads failure of con- 
sideration, by reason of the fact that application was never accepted by plaintiff, 
and no policy issued, or delivered, to defendants so as to make a contract between 
them, as contemplated in application and notes. 

“Notice. 

“Notice dated November 18, 1924, to plaintiff’s attorney to produce upon the 
trial letter from defendant, Thomas Brown, to Hartford Fire Insurance Company, 
dated about September 7, 1921, or secondary evidence would be offered to prove 
same. * * * 

“The Court: He was insured from the 23d of August, and could have brought 
this action and compelled the company to pay his loss. I think the policy could be 
issued at that time. I think the policy is delivered when they accepted the insurance, 
and that is what I would have held if they had been suing here on a loss. I don’t 
see any question for the jury. I think they have accepted it, and there is no time 
limit there, and I think that property is insured now, or for whatever time it runs 
to. If that property had been destroyed after August 23d, I would have had to hold 
that the company was liable. 

‘Mr. Morgan: The notes provide for a reasonable attorney’s fee, and, while 
I have not proven any amount as reasonable. I think the court can fix that. 

“The Court: I will give you a fee of $25. I will cut it in half from the $50. 
Write out your verdict. 

“The Court: There is nothing, salbticities of the jury to submit to you. I 
cannot conceive how the court can be wrong in this case, and I think I have to direct 
a verdict. If you gentlemen make a mistake on the facts, it could not be cor- 
rected. There is a good deal of complaint in the country about these contracts, 
but farmers will sign contracts without some good lawyer telling them what to do. 
Go on and pay a lawyer $5, and save yourself a, good deal of annoyance.” 

The exceptions are as follows: 

(1) “It is respectfully submitted that the presiding judge erred in directing’a 
verdict for the plaintiff; the error being there was a question of fact that should have 
been submitted to the jury, to wit: Did the plaintiff accept and approve the appli- 
cation and notes of the defendants and issue to them a policy, so as to make a 
binding -contract between them, this fact being disputed by positive testimony, and 
when the application specifically stipulated that it was subject to the approval of 
plaintiff, and notes stipulated that they should not be valid unless a policy was issued 
by plaintiff ?” 

The second exception was withdrawn. 

(3) “It is respectfully submitted that the presiding judge erred in holding from 
the testimony that a valid contract of insurance was entered into on the day the 
application was signed, August 23, 1921, and that the issuance of a policy was not 
negessary to the making of the contract, and holding from the testimony that 
plaintiff had accepted the application, the error being the notes and application of 
the defendants offered in evidence by the plaintiff show that the notes shall be void 
unless a policy is issued by the company, and that the application is subject to the 
approval of the company; and the agent who took the application and notes, by his 
own admission on the stand, could not bind the company, but only the head office 
in Atlanta could do so.” 
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The testimony was susceptible of more than one inference. 

The judgment of the circuit court is reversed, and the case remanded for a new 
trial. 

Watts, J., and Purdy, A. A. J., concur. 

CorHRAN, J. (dissenting), I think that his honor, Judge Henry, was entirely 
right in directing a verdict for the plaintiff in this case, and therefore dissent from 
the contrary conclusion announced in the opinion of the Chief Justice, for the reasons 
which follow. 

The action is upon two notes given by the defendants upon their application 
for $3,400 insurance against fire, lightning, tornadoes, cyclones, and windstorms. 
The application and notes were dated August 23, 1921. The insurance was to con- 
tinue for 5 years from that date, and the premiums were to be paid; $78.25 on 
October 1, 1921, and $72.40 on each of the Ist days of September, 1922, 1923, 1924, 
and 1925, making a total of $367.85. At the time of the application the defendants 
executed two notes, one for $78.25, payable October 1, 1921, without interest, and the 
other, making up the other four installments, for $289.60, payable in installments 
as stated above, without interest. Both contained the attorney’s fee clause, The 
smaller note contained this clause: “This note shall not be valid unless policy is 
issued by said company.” The larger note did not contain this clause. There was 
in the larger note a provision that default in the payment of any installment, when 
due, should mature the entire amount of the note. 

The opinion of the Chief Justice is apparently based upon the theory that an 
actual delivery of the policy to the insured was essential to the consummation of 
the contract of insurance, and proceeding upon that theory, if sound, very properly 
holds that as there was a conflict of evidence upon the fact of delivery the case 
should have been submitted to the jury. 

I do not think that the issue of actual delivery of the policy to the insured is 
at all a controlling one in the case. On the contrary, that it is entirely immaterial, 
if, as a matter of fact, the application was accepted by the company. 

Upon this issue the evidence clearly shows that the application was accepted. 
The agent of the insurance company, who took the application and the notes, testi- 
fied at the trial, when the notes were before him, that he forwarded the application 
and the notes to the head office in Atlanta; that the notes had a memorandum upon 
them; that “the numbers on the right-hand corner of the notes correspond with that 
on the policy, and indicate that application was accepted and a policy issued and 
sent” to the company’s local agent; that the numbers on the notes were placed there 
by the main office in Atlanta. The company retained the notes and at maturity 
demanded payment, and later sued upon them. 

If there had been a loss and the insured had brought suit upon the contract of 
insurance, I have little doubt but that upon the foregoing evidence the company 
would have been held liable. If the company was bound to its contract by the 
acceptance of the application, regardless of the actual delivery of the policy, it is 
only fair that it should be entitled to the fruits of the contract. Even if the com- 
pany had not accepted the application, the unreasonable delay in notifying the 
insured that it had been rejected, thus preventing other insurance, would have 
estopped it from denying its acceptance. 

It is noticeable that the smaller note, in which only the clause appears, states: 

“This note shall not be valid unless policy is issued (not delivered) by said 
company.” 

See upon the subject of acceptance without actual delivery of the policy, 1 
Joyce, Ins. (2d Ed.) § 55, where it is declared that, if the company does an act 
indicating its acceptance of the application, the insurance becomes effective from 
that date, and, in section 62, that a policy is considered delivered when mailed from 
its home office to the agent for delivery to the insured. 

I think that the evidence fully warrants the conclusion that the company accepted 
the application and mailed the policy to the local agent for delivery to the insured, 
and that it was bound by the contract from that time. 

Whether the policy was actually delivered to the insured is uncertain from the 
evidence; but it is significant that, when demand for payment of the notes was 
made upon the defendants, they made no complaint that the policy had not been 
delivered, and only expressed their inability to pay for the reason that “they had 
not sold their cotton.” But, as I have endeavored to show, actual delivery was 
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not essential to the consummation of the contract, where it is shown that the com- 
pany accepted the application, and did all that they could do to complete the contract, 
and retained the obligations of the insured as valid. 

The judgment of this court should be that the judgment of the circuit court be 
affirmed. 

Marion, J. concurs. 


COLUMBIAN NAT. FIRE INS. CO et al. v. DIXIE CO-OP. MAIL ORDER 
HOUSE et al. (No. 520-4198.) 
(Commission of Appeals of Texas, Section B. Oct 14, 1925.) 
276 Southwestern Reporter 219 
1. INSURANCE—THAT INSURED DID NOT KNOW OF REVOCATION 

OF AGENCY OF LOCAL AGENT PAID TO REINSTATE POLICY 

HELD IMMATERIAL. 

Where local soliciting agent had by terms of policy no authority to reinstate 
policy cancelled by company for non-payment of premium, it was immaterial that 
insured, when making payment to him for such reinstatement, did not know his 
agency had been revoked. 

(For other cases, see Insurance, Dec. Dig., §365[1].) 


2. ACCORD AND SATISFACTION—INSURED’S RELEASE OF INSURERS, 
BASED ON MUTUAL MISTAKE AS TO NUMBER OF COMPANIES 
LIABLE, HELD NOT ACCORD AND SATISFACTION. 

Release in full by insured to insurers on their paying amounts agreed on as 
their proportion of the fixed loss, having been under mutual mistake that another 
company was also liable on the loss, and payment by insurers having been of a 
less sum than that ascertained to be actually due held not an accord and satisfaction 
so as to prevent further recovery from them. 

(For other cases, see Accord and Satisfaction, Dec. Dig., § 20.) 


4. INSURANCE—MISTAKE BY WHICH INSURED RELEASED INSUR- 
ERS IN ERRONEOUS BELIEF AS TO NUMBER OF COMPANIES 
LIABLE WAS ONE OF FACT. 

Mistake by which insured released insurers on their paying amounts agreed 
on as their proportions of fixed loss, in erroneous belief that another company was 
also liable on the loss, was one of fact. 

(For other cases, see Insurance, Dec. Dig., § 603.) 

Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by the Dixie Co-Operative Mail Order House against the Columbian 
National Fire Insurance Company and others. Judgment for plaintiff against all 
but one of defendants was reformed and affirmed in the Court of Civil Appeals 
(261 S. W. 174), and they bring error. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, and Andrews, Streetman, Logue 
& Mobley, of Houston, for plaintiffs in error. 

Vinson, Elkins, Woods & Pollard, and Taliaferro & Sonfield, all of Houston, 
for defendants in error. E 

SPEER, J. The Dixie Co-Operative Mail Order House brought this suit against 
the United Mutual Fire Insurance Company and nine other fire insurance com- 
panies to recover the sum of $6,810.29, alleged to be the balance due upon a loss 
caused by fire to property of plaintiff, upon which each of the defendants had 
issued its policy of insurance, the aggregate of such policies being $68,000. The 
plaintiff’s petition alleged the amount of each policy, and that, under the terms 
of such policies, each company was liable to it for its pro rata share of any loss 
by fire; that during the life of said policies it sustained a loss by fire; that all 
of the defendants except the United Mutual Fire Insurance Company recognized 
their liability and entered into an agreement with the plaintiff to the effect that 
the amount of plaintiff’s loss was $46,310; that the United Mutual Fire Insurance 
Company did not participate in the adjustment, that company denying its liability 
upon the ground its policy had been cancelled prior to the fire for non-payment 
of the premium. It alleged that the plaintiff and the other nine defendant com- 
panies, assuming that the United Mutual Fire Insurance Company was liable not- 
withstanding its denial, apportioned the said $46,310 to the ten defendants, the share 
apportioned to the United Mutual Fire Insurance Company being $6,810.29; that 
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under the arrangement the damaged goods were salvaged through the Underwriters’ 
Salvage Company for the benefit of the insurance companies, and the share of 
such salvage apportioned to the United Mutual Fire Insurance Company was $2,- 
182.87. The nine defendant companies acknowledging liability paid to the plaintiff 
the respective portions allotted to them, and took from it a release in full of all 
liability. 

The plaintiff sought primarily to recover the $6,810.29 from the United Mutual 
Fire Insurance Company, and, in the alternative if its policy was not a valid policy, 
to recover said amount from the remaining nine defendants. It also garnished the 
salvage company as against the United Mutual Fire Insurance Company to reach the 
$2,182.87 held by it. All of the insurance companies except the United Mutual Fire In- 
surance Company filed a joint answer tendering the issues that the policy of the 
United Mutual Fire Insurance Company was a valid policy and that company liable 
to plaintiff, and further an accord and satisfaction by reason of the adjustment 
and: payment above mentioned; the United Mutual Fire Insurance Company an- 
swered pleading that it was not liable to the plaintiff because the premium on 
its policy was never paid to it, and that the policy was cancelled by it prior ‘to the 
fire. The trustee in bankruptcy for the Dixie Co-operative Mail Order House 
intervened and joined with plaintiff in seeking to recover. The Underwriters’ Sal- 
vage Company answered and admitted that it held $2,182.87, part of the proceeds 
of the damaged property under the arrangement above set out. 

The case was tried without a jury, and resulted in a judgment that the plaintiff 
take nothing against the United Mutual Fire Insurance Company, and that it 
recover of the other defendants judgment for specific sums aggregating $6,810.29, 
the same to be credited with $2,182.87, for which sum it had judgment against the 
garnishee, the salvage company. The trial court likewise allowed the salvage com- 
pany an attorney’s fee of $100, and taxed the same as cost against the defendants 
other than the United Mutual Fire Insurance Company. The defendants who suf- 
fered judgment appealed to the Court of Civil Appeals, and that court, upon a 
slight reformation of the judgment as to interest allowed, affirmed the judgment 
of the trial court. 261 S. W. 174. The cause is now before us upon a writ of 
error granted to the judgment of affirmance by the Court of Civil Appeals. 

Plaintiffs in error’s first group of assignments raises the point that the United 
Mutual Fire Insurance Company is liable to the plaintiff, for which reason they 
are in no event liable, and the judgments of the trial court and the Court of Civil 
Appeals therefore erroneous. This involves a consideration of the authority of 
the local agents of that company to accept a belated payment of the premium. 
The agreed statement of facts contains the following: 

“On April 15, 1920, the Parlati & Del Barto Insurance Agency were the duly 
authorized agents of the United Mutual Fire Insurance Company. On that date, 
through that agency the plaintiff contracted for a one-year fire insurance policy. 
The policy was issued, and was for $10,000, and described the plaintiff’s stock. 
The premium on the policy was $109, and was not promptly paid to the agents 
issuing the policy. On June 5, 1920, the United Mutual Company notified the 
plaintiff by registered letter that the policy had been cancelled for non-payment 
of the premium. This notice was received June 7, 1920. This letter provides: 
‘Please take notice that your policy of insurance No. 94,012, issued by the United 
Mutual Fire Insurance Company, through Parlati Insurance Agency, its agents at 
Houston, Tex., and dated the 15th day of April, 1920, is hereby cancelled, and 
that five days after this notice the same will close and be of no effect. * * * On 
* June 21, 1920, the plaintiff sent to Parlati & Del Barto Insurance Agency its check 
for $109 in payment of the premium under policy No. 94,012. This chcek was cashed 
by said agency. Neither this sum nor any part of it has been refunded to plaintiff. 


At the time the check was sent, the agency of Parlati & Del Barto had been revoked 
by the United Mutual Fire Insurance Company.” 


The policy contains the following provisions: 

“10. This policy shall be cancelled at any time at the request of the insured. 
or by the company by giving five days’ notice of such cancellation. If this policy 
shall be cancelled as hereinbefore provided, or become void or cease, the premium 
having been actually paid in cash, the unearned portion shall be returned on sur- 
render of this policy or last renewal, this company retaining the customary short 
rate; except that when this policy is cancelled by this company by giving notice 
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it shall retain only the pro rata premium, returning the balance to insured upon his 
surrendering this policy to the company at Houston, Tex.” 

“26. The agents of this company, other than the president, vice-president, secre- 
tray, or treasurer, have no authority to represent it unless authorized by one of said 
officers in writing, except in the solicitation of applications for insurance, and, if 
the home office shall issue a policy upon such application, the soliciting agents 
have authority to deliver said policy and receive in payment the amount of the 
premium. But no agents of this company, except the above-named officers at the 
home office, has any authority to grant any extension of the payment of any pre- 
mium hereunder, or make any agreement other than herein contained with reference 
thereto, or to renew or extend this policy if it should lapse for any cause, or to 
waive, change, or alter any of the provisions, stipulations, and conditions in said 
policy, without the written consent of one of the above-named officers, all of which 
is hereby mutually understood and agreed.” 

As stated by the Court of Civil Appeals, it is not shown that the defendant 
in error had notice of the revocation of the authority of Parlati & Del Barto In- 
surance Agency at the time the check for the premium was sent to said agency; 
nor is there any evidence that the United Mutual Fire Insurance Company received 
any part of the $109 paid to Parlati & Del Barto Insurance Agency, or knew that 
such payment had been made. 

[1] We agree with the Court of Civil Appeals that it was immaterial that 
defendant in error did not know, at the time it paid the premium to Parlati & Del 
Barto, that their authority as local agents had been revoked, for the reasons stated, 
that under the limitations of the authority of is representatives, as set forth in 
the policy of insurance, Parlati & Del Barto had no authority to accept the premium 
tendered by defendant in error after the policy in question had been cancelled by 
the company and thus in effect to renew or extend the policy. 

[2] Plaintiffs in error’s main insistence, however, is based upon.their defense 
of accord and satisfaction growing out of the full release by defendant in error 
upon the respective payments by them under the adjustment heretofore referred 
to. The agreed statement of facts contains the following: 

“That the amount of said loss was fixed at $46,310, and this amount was agreed 
to as the amount of the loss by each and all of the above-named insurance com- 
panies and the Dixie Co-operative Mail Order House. * * * That said nine 
insurance companies, exclusive of the United Mutual Fire Insurance Company, and 
the Dixie Co-operative Mail Order House, agreed that said loss amounted to $46,- 
310. That said loss did amount to the said sum of $46,310. * * * That at the 
time of agreeing on the amount of said loss and submitting proofs of loss to 
the above-named insurance companies both the said insurance companies and the 
Dixie Co-operative Mail Order House believed that there were at the date of this 
fire outstanding and in full force and effect ten policies of insurance in the total 
sum of $68,000.” 

The facts here shown were duly pleaded by defendant in error. The Court of 
Civil Appeals held upon this point that the settlement was not binding and _ final 
because of a mutual mistake as to the liability of the United Mutual Fire Insurance 
Company, and because the payment by plaintiffs in error of a less sum than that 
ascertained to be actually due could not operate as a full satisfaction of the entire 
amount. We think that court was right in its conclusion upon both grounds. 

[3, 4] It is argued by plaintiffs in error that the mistake was with respect to 
a question of law, and therefore could not support a plea for equitable relief. But | 
we think the mistake was more analogous to a mistake of fact than to one of law. 
While the general rule is well settled that a court will not relieve against a mistake 
of law, it is also generally held that such rule is confined to mistake of the general 
rules of law, and has no application to the mistake of persons as to their own 
private legal rights and interests. Private right of ownership is a matter of fact; 
it may be, and most frequently, of course, is, the result also of law. So that, if 
parties contract under a mutual mistake and misapprehension as to such rights, 
the result is that the agreement is liable to be set aside as having proceeded upon 
a common mistake. The gist of the understanding of the parties to this settle- 
ment was that defendant in error held a valid insurance policy against the United 
Mutual Fire Insurance Company in the sum of $10,000, and upon this under- 
standing the settlement was made. This understanding rested upon the belief that 
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such policy in fact existed, whereas it has been determined that no such policy did 
exist. It is true in a secondary sense that whether or not defendant in error held 
such a policy depended, of course, upon certain legal principles. This nevertheless 
is true of every question of ownership of property, and no one can doubt that 
ownership of property is in a broad and important sense a question of fact, as to 
which representations do bind. See Bottorff v. Lewis, 121 Iowa, 27, 95 N. W. 
262; Reggio v. Warren, 207 Mass: 525, 93 N. E. 805, 32 L. R. A. (N. S.) 340, 
20 Ann. Cas. 1244; Stahl v. Schwartz, 67 Wash. 25, 120 P. 856; Cooper v. Phibbs 
(Eng.) L. R. 2, a 149, 170, 22 E. R. C. 870. 

[5] Aside from the question of mutual mistake, plaintiffs in error cannot main- 
tain their plea of accord and satisfaction, because, to say the most, there has been 
an accord only, but no satisfaction. The quotations from the facts already set 
forth show indisputably that the amount of the loss sustained by defendant in 
error was $46,310, and the undisputed facts show that there remains unpaid of 
this agreed loss the sum sued for herein. It is well settled that an accord without 
satisfaction does not bar. So that, plaintiffs.in error’s showing there was a con- 
troversy originally between the parties as to the amount of the loss comes to noting, 
in passing upon their plea of accord and satisfaction, because that controversy was 
consummated in an agreement that the actual loss was as above stated, and it is 
undisputed that the agreed loss has not been paid. There is nothing, therefore, to 
ameliorate the force of the rule applied by the Court of Civil Appeals that, where 
a fixed sum is due, the release of the entire sum upon a payment of a part only 
is without consideration as to the unpaid portion. 

[6, 7] The Court of Civil Appeals held there was no error in charging plaintiffs 
in error, as a part of the cost of this suit, $100 allowed to the garnishee for filing 
an answer in the garnishment proceeding. We are inclined to think, under the 
peculiar facts of this case, that this holding was correct. But, whether so or not, 
we will not pause to consider, because there was no assignment of error in that 
court presenting this question, and the court therefore could not have sustained the 
complaint. A proposition was presented in the Court of Civil Appeals, complaining 
of the matter, but it was not predicated upon any assignment. Assignments can- 
not be thus enlarged. Baleja v. Henderson, 241 S. W. 1080; Colorado, etc., v. Rowe, 
224 S. W. 928. 

We find no error in the proceeding and the judgment of the Court of Civil 
Appeals should be affirmed, and we so recommend. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 


PALMETTO FIRE INS. CO. v. FANSLER. 
(Special Court of Appeals of Virginia. Oct. 1, 1925.) 
129 Southeastern Reporter 727 

1. INSURANCE—GOOD EQUITABLE TITLE TO PROPERTY INSURED 
SUFFICIENT TO ENTITLE INSURED TO RECOVER UNDER POLICY. 
Good equitable title is sufficient to entitle insured to recover under policy void 

if insured has not clear title to property insured. 

(For other cases, see Insurance, Dec. Dig., § 282[2].) 

4, INSURANCE—BILL HELD NOT TO SHOW RIGHT TO SPECIFIC 
PERFORMANCE AS AFFECTING PURCHASER’S RIGHT TO RE- 
COVER UNDER FIRE INSURANCE POLICY. 

Bill in suit for specific performance of contract, made by heirs of one deceased, 
to sell realty, which disclosed that all heirs had not consented to purchase or 
signed deed, held not to show purchaser entitled to relief sought, as affecting his 
right to recover under fire insurance policy, which was void if he did not have title. 

(For other cases, see Insurance, Dec. Dig., § 282[8].) 

5. INSURANCE—TO SUPPORT CLAIM OF UNCONDITIONAL OWNER- 
SHIP, CONTRACT OF SALE UNDER WHICH INSURED CLAIMS 
MUST BE CAPABLE OF BEING ENFORCED BY HIM AT DATE OF 
INSURANCE. 

To supoort claim that insured is sole and beneficial owner of insured property, 
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contract of sale under which he claims must be one that is capable of being en- 
forced by him at date of insurance. 


(For other cases, see Insurance, Dec. Dig., § 282[8]. 


6. INSURANCE—INSURANCE POLICY SUSTAINED IF POSSIBLE, AND 
PROVISIONS CONSTRUED AGAINST INSURER. 


Policies of insurance are to be upheld if possible, and provisions therein con- 
strued against insurer. 


(For other cases, see Insurance, Dec. Dig., § 146[3].) 


7. INSURANCE—INSURER HAS BURDEN OF PROVING WANT OF 
TITLE ON PART OF INSURED. 
Insurer has burden of proving want of title on part of insured. 


(For other cases, see Insurance, Dec. Dig., § 646[2].) 


INSURANCE—INSURED BOUND BY TERMS OF ACCEPTED FIRE 
POLICY, THOUGH NO WRITTEN APPLICATION THEREOF HAS 
BEEN MADE. 

Insured, accepting fire insurance policies issued in due course, is bound by the 
terms thereof, though no written application for such policies has been made. 

(For other cases, see Insurance, Dec. Dig., § 136[5].) 

9. INSURANCE—PROVISIONS IN FIRE POLICY AFFECTING TITLE 

OF INSURED ARE VALID. 

Provisions of fire insurance policy declaring it void if insured’s interest is 
other than that of unconditional and sole ownership, or if subject of insurance be 
building on land not owned by insured in fee simple, are valid. 

(For other cases, see Insurance, Dec. Dig., § 282[1].) 


10. INSURANCE—IMPORT OF WORDS, “OWNED IN FEE SIMPLE,” 

““‘TITLE IN FEE SIMPLE,” OR “ABSOLUTE TITLE IN FEE SIMPLE,” 

AS DESCRIPTIVE OF INSURED’S INTEREST, STATED. 

Words, “owned in fee simple,” “title in fee simple,” or “absolute title in fee 
simple,” used in fire insurance policy as descriptive of insured’s interest, do not 
import that insured can show an indefeasible title, free from defects, and good 
against all. 

(For other cases, see Insurance, Dec. Dig., § 282[2].) 


11, INSURANCE—INSURED’S TITLE HELD INSUFFICIENT TO EN- 
TITLE HIM TO RECOVER FOR LOSS OF PROPERTY BY FIRE. 
Insured, who represented his interest to be that of unconditional and sole owner- 

ship of property insured, notwithstanding that he had refused to pay for it be- 

cause title was bad, held not entitled to recover on destruction of property by fire. 

(For other cases, see Insurance, Dec. Dig., § 282[8].) 

Error to Circuit Court, Cambell County. 

Action by notice of motion for judgment by John Fansler against the Palmetto 
Fire Insurance Company. Judgment for plaintiff, and defendant brings error. 
Reversed. 

F. P. Christian, Jr., of. Lynchburg, for plaintiff in error. 

Hester & Hester, of Lynchburg, for defendant in error. 


Hott, J. This is an action by notice of motion for judgment for money on two 
insurance policies issued by the defendant below to the plaintiff. Both of these 
cover a dwelling situate in Campbell county. One is of date October 30, 1922, 
for $1,000, and the other of date November 6, 1922, and is for $500. The property 
insured was burned in a short time thereafter and before Christmas. Informal 
notice of the loss occasioned by this fire was given, and on January 3, 1923, the 
company wrote counsel for Fansler that it would not pay anything therefor because 
he did not hold a clear title to the property insured. Thereafter this action was 
instituted. It matured, and in due course was submitted to a jury. There was 
a verdict for the plaintiff, which defendant moved to set aside as contrary to the 
law and the evidence, and as being without evidence to support it. This motion was 
overruled and judgment entered, to all of which exception was duly taken. 

There are seven other assignments of error. If this verdict was contrary 
to the evidence or without evidence to support it, and if the record presents a 
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case in which it becomes the duty of this court to enter final judgment, it is 
unnecessary to discuss other assignments. They deal with actions of the court upon 
the admissibility of evidence, and with instructions, and present no novel proposition. 

Putting aside for the present consideration of a certain bill for specific per- 
formance, which will be taken up hereafter, it appears from the record that Fansler 
bought this property in 1912 or 1913 from Max Wood, a son of John Wood, who 
represented himself as being the agent of all of the heirs of John Wood. The 
price agreed upon was $1,000. He paid thereon $811 and went into possession. 
Soon afterwards Max Wood informed him that he could not give him good title. 
Fansler refused to make any further payment, and if any further payment was 
demanded of him such demand was not pressed. The situation was this: His vendor 
could not give him title, and was not in a position to demand from him the balance 
he had promised to pay. Fansler on his part let things continue in statu quo, and 
remained upon the property till after the fire, when he moved to West Virginia. 
He did, however, in 1915 file a bill for specific performance noted hereafter in some 
detail. 

Did Max Wood have authority to make this contract of sale; and what interest 
in this property did the John Wood heirs have? 

[1] Max Wood did have authority to make a contract of sale for the John 
Wood heirs’ interest, whatever that interest was, but he has delivered no deed to 
Fansler, and so Fansler is without legal title. He claims, however, to have an 
equitable one sufficient to sustain the policies in issue. It may be said here that if 
he had a good title in equity that is all that is necessary. 

Dealing with this evidence as upon a demurrer, and making every concession that 
a strict compliance with the rules therefor demands, the jury might have found from 
it the following facts: 

There is on record of date August 18, 1885, a deed for this property from the 
“Wright heirs” to Max Wood, together with a deed from Max Wood to the John 
Wood heirs. The deed to Max Wood was not signed by all of the “Wright heirs,” 
and, adopting that statement most favorable to the plaintiff, it appears that one of 
the children of Sarah Hodges, deceased, who was herself a Wright, refused to sign 
it at all, although there is some evidence in a general way tending to show that all 
of the “Wright heirs” had been paid by Max Wood. Assuming this to be true, 
this Hodges child, who refused to sign this deed, had herself been paid her share 
of the purchase money due from Max Wood. 

It thus appears that there is an outstanding interest in her. She has been 
paid the amount due her on account of the contract of sale, but has executed no 
deed, and refuses to execute one. 

Has Max Wood, or those claiming under him, any power to bring in this 
interest: 

[2] There is nothing to show what the terms of said contract of sale were, and 
they do not appear to have been in writing. At the most we have a case in which 
specific performance could be asked only on the ground that this heir has been 
paid in full. This is not sufficient. Jackson’s Assignees v. Cutright, 5 Munf. 
(19 Va.) 308; Brown v. Pollard, 89 Va. 701, 17 S. E. 6; 36 Cyc. 650. It follows 
that there is no way by which this interest can be brought in, and that this Hodges 
child is a joint owner with the plaintiff; nor has equity any power to give relief 
against Max Wood, for he in turn would have to fall back upon this Hodges heir. 
These were the reasons which forced Max Wood to confess that he was unable 
to give good title, and which made Fansler unwilling to make further payment or 
to accept any deed which Max Wood or the children of John Wood were able 
to tender to him, The contract called for a deed of general warranty. 

[3] In 1915 a suit for specific performance was brought by Fansler against all 
of the Wood, and all of. the Wright heirs, and the bill has been copied into this 
record. When this bill was filed does not appear; indeed there is nothing~ to 
show that it was ever filed at all. Manifestly, its statements are not evidence 
against the defendant here. Of course, it was proper to show that such a suit 
was brought, but the averments in the bill are not evidence to prove for Fansler 
the claims there made. So far as this action is concerned, they are but state- 
ments made out of court, and may be used as admissions against interest, and for 


no other purpose. They do in fact throw some light upon a situation none too clearly 
appearing in the record. 
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These statements are there made: 

[4] In 1848 John Wyllie and wife conveyed this property to John Wood, trustee, 
in trust for Wright and wife and their children, and upon the death of the Wright 
parents this trustee was to convey this property in fee to the children surviving 
and their descendants. Among the Wright children was Eliza V., now dead, 
leaving two children surviving, Chap Day and Sam Day. Another Wright child 
was Sarah Hodges, also dead, who left surviving her five children, Lottie, Sam, 
Jessie, Sallie, and Jennie. The bill further charges that after the death of the 
Wright father and mother, Max Wood executed to John Wood a deed conveying 
this same property in trust for the benefit of John Wood’s wife and children, wherein 
he recited that he had purchased it from the Wright children, but that there was in 
fact no deed from the Wright children of record, and that they denied ever having 
executed any such deed. The bill then goes on to state that there was, however, 
an agreement, under which the Wright children were to convey this property to 
John Wood for $200, and that all of the Wright heirs except Chap and Sam Day 
and the five Hodges children had been paid their portion of $200, the purchase 
price, and that some of them had signed a deed, but that it was never delivered, and 
had been accidentally destroyed by fire. It also states that the plaintiff had been 
unable to secure from Max Wood any deed, and asks that in the event a deed could 
not be secured the payment already made be declared a lien upon the property 
purchased. It is entirely clear that no relief could be given under this bill by way 
of specific performance. Chap and Sam Day and the Hodges children had been 
paid nothing, had signed no deed, and had made no writing binding themselves. 
Here not only are some of the elements lacking necessary to support a decree for 
specific performance, but all of them are. A decree against the Woods would 
be futile, because they in turn would have to secure a deed from those Wright 
grandchildren, who have refused to come in, and who are still refusing. 

[5] “The contract of sale under which the vendee claims his interest must be 
one that is capable of, being enforced by him at the date of the insurance in order 
to support the claim that the insured is the sole and unconditional owner. 7 A. 
& E. Eng. L. 498.” 

[6, 7] That policies of insurance are to be upheld when possible, and that 
provisions therein written are to be construed against the insurer, has long been 
settled law, and the burden of proving the title of the insured bad is upon the 
1 7Etna Insurance Co. v. Aston, 123 Va. 327, 96 S. E. 772; 14 R. C. L. 

[8] There was in this case no written application for these policies. They did, 
however, issue in due course and were accepted. The insured thus became bound 
by the terms thereof. Virginia F. & M. Co. v. Case, 107 Va. 588, 59 S. E. 369, 
122 Am. St. Rep. 875. 

Among the terms thereon written are these: 

“This entire policy shall be void, unless otherwise provided by agreement in 
writing added hereto, ownership, etc. (a) if the interest of the insured be other 
than unconditional and sole ownership; or (b) if the subject of insurance be a 
building on ground not owned by the insured in fee simple. 

[9] . The validity of these provisions cannot be questioned. Westchester Fire 
Insurance Co. v. Ocean View Co., 106 Va. 633, 56 S. E. 584, and Virginia F. & M. 
Co. v. Case, supra. 

_ [10] Just what is meant by such provisions has been dealt with unnumbered 
times. 

“Statement that insured is owner in fee simple—in general—this statement: is 
now commonly found in connection with one to the effect that the interest of the 
insured is unconditional and sole ownership, which is discussed below. The words 
‘owned in fee simple,’ ‘title in fee simple,’ or ‘absolute title in fee simple’ are ‘held 
not to import that the insured can show an indefeasible title, free from defects and 
good against all persons, or even a valid legal title at all. An outstanding naked 
legal title, or defects in the title or title deeds of the insured, if he claims under 
a deed or other evidence of title purporting to invest him with an estate in fee 
simple, do not constitute a breach or avoid. the insurance where the policy is con- 
ditioned on any of these statements.” See Hankins v. Williamsburg City Fire In- 
surance Co., 96 Kan. 706, 153 P. 491; L. R. A. 1918E, 373, and note on page 375, 
Ann. Cas. 1918C, 135; 19 Cyc. p. 692. 

In Joyce on Insurance, § 2048, it is said: 
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“A condition avoiding a policy ‘if the interest of the insured be other than an 
absolute fee simple’ means only that he shall not have a limited interest, but shall 
claim and hold under a conveyance purporting to invest him with an estate in 
fee; but an applicant for insurance is not called upon to settle questions of title with 
very great precision, and the fact that there is a naked legal titlé outstanding will 
not avoid the policy if assured is the entire beneficial owner of the premises.” 

The good faith of the insured is entitled to consideration. One whose deed 
purported to be from the surviving children of A., and who had bought in the 
confident belief that said children were all of the surviving children, would have 
the right as the owner in fee to insure, and his policy would not be forfeited because 
it turned out afterwards that some brother supposed to have been drowned at 
sea was in fact rescued and alive. 

[11] No such problem is presented here. Fansler represented himself to the 
insurance company as being the complete owner of this property, and did this 
notwithstanding the fact that he had reéftised to pay for it because the title was 
bad. These defects he had set out in his bill; they went to the heart of his title, 
and are so fundamental that not even equity’s long arm could aid him. 

Whether there be outstanding a two-sevenths interest or a one thirty-fifth interest 
the same principle applies, for in neither case is the insured the sole and uncon- 
ditional owner, here confessedly not in law and of necessity not in equity. And 
this conclusion is inevitable even if every recitation in the bill for specific per- 
formance be accepted as evidence. 

We know of no case in which the owner of an individed interest, legal or 
equitable, has been held to be an unconditional and sole owner. 26 C. J. 217; 14 
R. C. L. § 229; Joyce on Insurance, § 2042; and Scott v. Liverpool & London & 
Globe Co., 102 S. C. 115, 86 S. E. 484, where it is said: 

“The contract here stipulates Scott must have owned the land in fee simple, 
and if he was not such owner, the contract should be void. He was the owner 
in fee simple, but it was not sole, for ownership implies soleness. Black’s Law 
Dictionary, Bouvier’s Law Dictionary, Webster’s Dictionary. If the ownership 
of a five-sixth undivided interest constituted Scott owner, then the ownership of 
a much smaller undivided interest would so constitute him. And on the other 
hand, if a five-sixth undivided interest is not sufficient to constitute him sole owner, 
neither would the largest undivided interest short of the whole so constitute him. 
At most, therefore, Scott was only a part owner of the fee simple title; five-sixths 
of it was in him and one-sixth of it was in other parties.” 

In Phoenix Insurance Co. v. Hilliard 59 Fla, 590, 52 So. 799, 138 Am. St. Rep. 
171, it is said: 

“To be ‘unconditional and sole,’ the interest or ownership’ of the insured must 
be completely vested, not contingent or conditional, nor in common or jointly with 
others, but of such nature that the insured must alone sustain the entire loss if 
the property is destroyed; and this is so whether the title is legal or equitable. 
Hartford Fire Ins. Co. v. Keating, 86 Md. 130, 38 A. 29, 63 Am. St. Rep. 499.” 

“An undivided interest in the property is not an ownership in fee in the land.” 
Joyce on Insurance, § 2042; Scottish Union & National Ins. v. Petty, 21 Fla. 399. 

The rule has been thus stated: 

“When a policy provides, that if the title is not absolute it must be so stated 
in the policy or it shall be void, the question is, first, whether the insured had really 
an insurable interest in the property ; and, second, whether, if the property is destroyed, 
the entire loss falls upon him.” Elliott v. Ashland Mutual Fire Insurance Co., 
117 Pa. 548, 12 A. 676, 2 Am. St. Rep. 703; 26 C. J. 173. 

Here the plaintiff had an insurable interest in this property, but in case of 
loss the entire burden would not fall upon him. 

Plaintiff has no legal title at all and no equitable title except to an undivided 
interest. To hold that he was a sole and unconditional owner would run counter 
to every definition that has ever been written. 

[12] Since he was not such an owner, it follows that he cannot recover. The 
verdict of the jury should have been set aside and judgment for the defendant entered. 


That this court, under authority of section 6365 of the Code, will now do; and it is 
so ordered. 


Reversed. 
CHRISTIAN, -J., absent. 
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MARINE 


CITY MOTOR TRUCKING CO. v. FRANKLIN FIRE INS. CO. OF PHILA- 
DELPHIA, PA. 
¢ (Supreme Court of Oregon. Oct. 13, 1925.) 
239 Pacific Reporter 812. 
2. INSURANCE—IMPLIED CONDITION OF MARINE INSURANCE THAT 

VESSEL SHOULD BE “SEAWORTHY.” 

It is an implied condition of marine insurance on vessel, cargo, or freight that 
vessel shall be “seaworthy” which means that she must be sufficiently tight, stanch, 
and strong to resist ordinary attacks of wind and sea during voyage for which 
she is insured, and that she must be properly manned and equipped for the voyage. 


(For other cases, see Insurance, Dec. Dig. § 273.) 


3. INSURANCE—BURDEN OF PROOF OF SEAWORTHINESS IS ON 
DEFENDANT IN SUIT ON POLICY OF MARINE INSURANCE. 
In suit on policy of marine insurance, after plaintiff has made a prima facie 
case, burden of proof of seaworthiness is then on defendant, when that matter is 
an issue in the case. 


(For other cases, see Insurance, Dec. Dig., § 646[2].) 


5. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT LOSS 
OF CARGO DID NOT OCCUR AS RESULT OF RISKS COVERED BY 
POLICY OF MARINE INSURANCE. 

In suit on policy of marine insurance for loss of cargo on barge, evidence held 
to support finding that loss did not occur as a result of any risks covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 665 [4].) 

In Bank. 

Appeal from Circuit Court, Multnomah County; George F. Skipworth, Judge. 

Action by the City Motor Trucking Company, a corporation, against the 
Franklin Fire Insurance Company, of Philadelphia, Pa. Judgment for defendant, 
and plaintiff appeals. Affirmed. 

The plaintiff is engaged in the business of crushing rock at a point on the 
Willamette slough about 20 miles north of the city of Portland, Ore. On August 
10, 1923, appellant loaded a barge with about 300 tans of crushed rock. The barge 
remained there during the night of the 10th to 11th, and about 7 o’clock in the 
morning of the-1lth it was found that the barge had dumped its load of crushed 
rock into the slough. The defendant is an insurance company, and had insured 
the crushed rock loaded upon the barge for transportation to Portland, Ore. The 
plaintiff claims a total loss of the rock, and seeks to recover its value, $525, from 
the defendant. The case was tried by the court without the intervention of a 
jury. The court found in favor of the defendant, dismissed plaintiff's complaint, 
and awarded costs and disbursements to the defendant. Exceptions were taken by 
the plaintiff to the findings of the court and to its conclusion expressed as follows: 

“That the barge was not lost by reason of a peril of the seas or any other 
cause against which the defendant had insured the plaintiff.” 

Among other allegations, the complaint alleges: 

“That said barge was in first class and seaworthy condition; that during the 
night of August 10-11, 1923, or thereabouts, by an accidental circumstance not the 
result of ordinary wear, tear, delay, or the act of the assured, and happening 
in the course of the navigation’ of said barge or scow, and incident to the navigation 
thereof, under the terms and conditions of said policy, * * * the said goods ¥ * * 
was lost from the deck of said barge. * * *” . 

Plaintiff then alleges its loss and prays judgment. The answer denies the 
allegations of the complaint quoted, and affirmatively alleges the barge was in 
unseaworthy condition. The principal point presented in the appeal is the sea- 
worthiness of the scow or barge and the question of who has the burden of proof. 

Sanderson Reed, of Portland, for appellant. 

Wood, Montague & Matthiessen and Gunther F. Krause, all of Portland, for 
respondent. 

CosHow, J. (after stating the facts as above). [1,2] It is elementary that 
the findings of the court have the effect of a verdict of a jury, and that, if there 
is any evidence to support the findings, the judgment of the court based upon 
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the findings will not be disturbed by this court, providing the findings and con- 
clusions are sufficient to support a judgment. Or. L. § 159. The principle of 
Marine Insurance Law applicable is stated by standard authorities as follows: 

“It is an implied condition of marine insurance on vessel, cargo, or freight 
that the vessel shall be seaworthy, which means that she must be sufficiently tight, 
stanch, and strong to resist the ordinary attacks of wind and sea during the 
voyage for which she is insuréd, and that she must be properly manned and 
equipped for the voyage.” Hughes on Admiralty, 59. ; : : 

“In every voyage policy of marine insurance there is an implied warranty that 
the vessel is in all respects seaworthy, and such warranty can be excluded only 
by clear provisions of the policy. * * * This implied warranty of seaworthiness 
is not limited to cases of insurance upon vessels but applies equally to insurances 
on cargo, freight, and other subjects of marine insurance.” 38 C. J. 1071, 1072, 

206, 207. : 

* “By far the most important of the implied warranties is that of seaworthiness, 
which we will deal with first in order. In every voyage policy there is implied 
warranty that the ship shall be seaworthy for the voyage when she sails, by which 
is meant that she shall be im a reasonably fit state as to repairs, equipment, crew, 
and all other respects, to encounter the ordinary perils of the voyage insured 
at the time of sailing on it.” 

2 Arnould on Marine Insurance and Average (10th Ed.) 889, § 686. 

“The warranty of the ship’s seaworthiness is equally implied in a voyage 
policy, whatever be the subject of insurance. It therefore applies no less to 
insurances effected by the owner of the goods than to those effected by the owner 
of the ship.” 2 Arnould on Marine Insurance and Average (10th Ed.) 892, § 689. 

See, also, section 713, p. 923. 

This principle seems to have been unanimously applied by the courts to all 
cases involving claims under marine insurance policies. Union Insurance Co. of 
the City of Philadelphia v. Patrick Smith, 124 U. S. 405, 8 S. Ct. 534, 31 L. Ed. 
497, 506; Cary v. Home Insurance Co., 235 N. Y. 296, 139 N. E, 274. The case 
last cited is very similar to the instant case. In page 300 (139 N. E. 275), the 
court says: 

“In order to bring the loss within the terms of the policy plaintiffs must also 
establish affirmatively that the scow was seaworthy at the time the cargo rolled 
off the deck. A ship is seaworthy when reasonably fit in all respects to encounter 
the ordinary perils of the sea, incident to the adventure insured. The Southwark, 
191 U. S. 1, 8 [24 S. Ct. 1, 48 L. Ed. 65]. To be seaworthy the ship’s cargo must 
be properly stowed. ‘One of the conditions implied by law in case of an insurance 
upon cargo, is that it shall be stowed in a safe and proper manner, and in the 
usual -and customary place, for the carriage of goods of the description insured; 
and any breach of this warranty by which the risk is varied and the perils insured 
against increased, vitiates the policy.’” 


See Adderly v. American Motor Insurance Co. of Baltimore, 1 Fed. Cas. 166, 
Fed. Cas. No. 75. 

[3] After the plaintiff has made a prima facie case, the burden of proof of 
seaworthiness is then on the defendant when that matter is an issue in the case. 
2 Arnould on Marine Insurance and Average (10th Ed.) 934, § 725, where the rule 
is stated thus: 

“The burden of proof on the issue of unseaworthiness is on the underwriter. 
Where, however, a ship soon after sailing founders, or becomes so leaky or disabled 
as to be unable to proceed, and this cannot be ascribed to any violent storm or 
other adequate cause, the fair presumption is that it arose from causes existing 
at the time of her sailing and consequently that she was not then seaworthy.” 

The same authority on page 936 in section 726 says: 

“The whole question as to what constitutes seaworthiness is peculiarly a 
question for a jury.” 

_ See Nome Beach Lighterage & Transportation Co. v. Munich Assur. Co., 
Limited, et al. (C. C.) 123 F. 820; Thames & Mersey Ins. Co. v. Pac. Creo. Co., 


223 F. 561, 139 C. C. A. 101; Fireman’s Fund Ins. Co. v. Globe Nav. Co., 236 
F. 623, 149 C. C. A. 614. 


_ [4,5] The evidence in this case does not give any cause for the loss. There 
is no evidence of any collision or unusual swell, storm, or wind. The attorney for 
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appellant in his brief says: “The cause of the wreck is not known.” Under some 
of these authorities above herein cited, a loss occurring under facts similar is 
presumed to have resulted from unseaworthiness of the vessel. Cary v. Home 
Insurance Co., 235 N. Y. 296, 139 N. E. 274. A presumption is evidence. Or. L. 
§§ 799, 868, subd. 2. There was some evidence therefore to support the finding to 
the effect that the loss did not occur as a result of any of the risks covered by 
the policy. The loss was not a result of a peril of the sea. We are therefore not 
permitted to interfere with the judgment, even though we thought the weight of 
evidence was contrary to the findings upon which the judgment is based. 

[6, 7] Criticism is made by the appellant of the findings and conclusions. We 
think the findings sufficient, and that the conclusions support the judgment. It was 
not necessary for the court to make findings on the issues joined by the affirmative 
defenses, since the court found that the plaintiff had not proved his allegations. 
The fact that the court used the word “barge” instead of “cargo” is immaterial. 
The subject of the action was the load on the barge, and the barge itself as a 
vessel was not insured. No one could be misled by the clerical mistake, which was 
a mere slip of the pen. The court evidently concluded from the evidence that the 
plaintiff failed to prove a loss coming within the terms of the policy. 

The judgment is affirmed. 
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ACCIDENT 


SCOTT v. LIFE & CASUALTY INS. CO. (No. 16484.) _ 
(Court of Appeals of Georgia, Division No. 2. October 19, 1925.) 
(129 Southeastern Reporter 903. 

1. INSURANCE—POSTPONING ACTION ON POLICY UNTIL EXPIRA- 
TION OF 60-DAY PERIOD UNNECESSARY, WHERE LIABILITY 
DENIED. 

Where insurance policy provided no suit should be brought until 60 days after 
claim was due and proof made, and where, after claim and proof were submitted, 
insurer unconditionally declared nonliability, and refused to pay, it’ was unnecessary 
for insured to postpone action until expiration of such period. 

(For other cases, see Insurance, Dec. Dig., § 623[4].) 


2. INSURANCE—DECLARATION OF NONLIABILITY AND ABSOLUTE 
REFUSAL TO PAY HELD WAIVER BY INSURER OF STIPULATION 
AS TO TIME OF SUIT. 

Where, after claim was due and proof thereof was submitted, insurer made 
unconditional declaration of nonliability and absolute refusal to pay, its conduct 
was waiver of policy stipulation as to time within which it should not be sued. 

(For other cases, see Insurance, Dec. Dig., § 623[4].) 


3. INSURANCE—INSURER’S SUPERINTENDENT AND GENERAL MAN- 
AGER HELD AUTHORIZED REPRESENTATIVE IN MAKING RE- 
FUSAL OF PAYMENT AND DENIAL OF LIABILITY. 

Insurer’s superintendent and general manager held presumably authorized repre- 
sentative of insurer in making absolute refusal to pay claim and denial of insurer’s 
liability. 

(For other cases, see Insurance, Dec. Dig., § 623[2].) 


4. INSURANCE—ONUS NOT ON INSURED IN FIRST INSTANCE TO 
PROVE COMPLIANCE WITH POLICY AS TO INSURER’S RIGHT TO 
HAVE INSURED EXAMINED. 

In suit on health policy, onus was not on insured in first instance to prove 
compliance with condition of policy that insurer had right at any time to have 
insured examined by its physician, but, if policy was breached by insured, it would 
be matter of defense to be proved by insurer, unless it affirmatively appeared from 
insured’s evidence. 

(For other cases, see Insurance, Dec. Dig., § 646[3].) 


5. INSURANCE—INSURER’S RIGHT TO HAVE INSURED EXAMINED 

BY ITS PHYSICIAN HELD NOT VIOLATED. 

Evidence that insured refused to permit doctor to examine him, it not appearing 
that doctor was selected by insurer to make examination, or was its representative, 
burden being on insurer as to such issue, held not to show violation of policy pro- 
vision as to right of examination. 

(For other cases, see Insurance, Dec. Dig., § 665[3].) 


Error from Superior Court, Floyd County; Moses Wright, Judge. 

Action by Tommie Scott against the Life & Casualty Insurance Company. 
Judgment for defendant, and plaintiff brings error. Reversed. 

Pooter & Mebane, of Rome, for plaintiff in error. 

Maddox, Matthews & Owens, of Rome, for defendant in error. 

Syllabus Opinion by the Court. 

Bett, J. [1, 2] 1. Where a policy of insurance provided that no suit should 
be brought thereon “until sixty days after the claim thereunder has become due 
and proof thereof has been duly made,” and where, after the claim had become 
due, and proof thereof had been duly submitted, the insurer made an unconditional 
declaration of nonliability and an absolute refusal to pay, it was not necessary for 
the insured to postpone action on the policy until the expiration of such period. 
Such conduct by the insurer amounted to a waiver of the stipulation as to the time 
within which it should not be sued. Continental Insurance Co. v. Wickham, 110 
Ga. 129 (2), 35 S. E. 287. 

[3] 2. The company’s “superintendent and general manager” was presumably 
the alter ego or authorized representative of the company in making such refusal 
of payment and denial of liability. Raleigh & Gaston R. Co. v. Pullman Co., 122 
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Ga. 700 (4), 50 S. E. 1008; Corporation of the Royal Exchange Assurance of 
London v. Franklin, 158 Ga. 644 (3b), 124 S. E. 172. 

[4, 5] 3. This being a suit on a policy of health insurance, the onus was not 
upon the insured in the first instance to make proof of her compliance with the con- 
dition of the policy that the insurer would have the right at any time to have the 
insured examined by a physician of its own selection, but, if this provision of the 
policy was breached by the insured, this would be a matter of defense, to be proved 
by the defendant, unless it affirmatively appeared from the evidence introduced by 
the insured as plaintiff. The plaintiff testified: 

“A white doctor by the name of Dr. Dellinger came over to my home during the 
time I was sick and wanted to examine me, and I refused to permit him to examine 
me.” 

This being all the evidence in the record in regard to the plaintiff’s refusal to 
be examined, and it not appearing that the physician referred to had been selected by 
the insurer to make the examination or was the company’s representative in such 
matter, and the burden being on the defendant as to that issue, it did not appear 
that the provision of the policy as to such right of examination had been violated. 
Moody v. Amazon Ins. Co., 52 Ohio St. 12, 38 N. E. 1011, 26 L. R. A. 313, 49 
Am. St. Rep. 699; Lowenherz v. Weil, 33 Ga. App. 760 (3), 127 S. E. 883. 


4. Applying the above rulings to the evidence, the court erred in awarding 
a nonsuit. 


Judgment reversed. 
Jenkins, P. J., and Stephens, J., concur. 


UNITED STATES CASUALTY CO. v. VINSON. (No. 12167.) 
(Appellate Court of Indiana, Division No. 2. October 8, 1925.) 
149 Northeastern Reporter 90. 


1. INSURANCE—FACTS HELD TO JUSTIFY FINDING OF CONTINUED 
LIABILITY ON POLICY, WHERE PURPORTED RELEASE WAS 
FRAUDULENTLY OBTAINED. 

Where plaintiff, in accepting payment on accident insurance policy, signed paper 
purporting to release company from liability up to time of payment, but evidence 
showed that he never consented to sign release, and that agent fraudulently repre- 
sented it to be only receipt, finding by court that company continued to be liable on 
policy was justified. 

(For other cases, see Insurance, Dec. Dig., § 603.) 


2. INSURANCE—PAYMENT OF AMOUNT DUE UNDER POLICY IS NO 
CONSIDERATION FOR RELEASE OF UNLIQUIDATED CLAIM 
UNDER POLICY. 

Payment of amount admittedly due under accident insurance policy is not 
sufficient consideration for release of unliquidated amount claimed under policy. 
(For other cases, see Insurance, Dec. Dig., § 603.) 

3. INSURANCE—MAKING PAYMENTS WITHOUT REQUIRING PROOFS 
OF LOSS WAIVES SAME. 

Making payments under accident policy without requiring proofs for loss waives 
such proofs. 
(For other cases, see Insurance, Dec. Dig., § 562.) 


Appeal from Superior Court, Marion County; Clinton H. Givan, Judge. 

Action by Helen M. Vinson, as executrix of the estate of Frank J. Vinson, her 
husband, against the United States Casualty Company on an insurance policy. From 
a judgment for the plaintiff, defendant appeals. Affirmed. 

Turner, Adams, Merrell & Locke, of Indianapolis, for appellant. 

John W. Bowlus, of Indianapolis, for appellee. 


Nicuots, P. J. Action on an insurance policy written by appellant for Frank 
J. Vinson, whereby for a consideration it agreed to pay him conditionally certain 
benefits for bodily injury resulting solely through external, violent, and accidental 
means. He, and after his death his wife, appellee, sought to recover under said 
contract on account of injuries received by him. There was a trial by the court, 
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and special findings of fact and conclusions of law in favor of appellee, sand that 
she was entitled to recover from appellant $1,617.66. Thereafter appellant’s motion 
for new trial was overruled,.and judgment was rendered against it, from which 
this appeal. ’ L E 

The errors relied upon for reversal are: The action of the court in overruling 
appellant’s motion for new trial, and that the court erred in its conclusions of law. 

By its special findings of fact, the court found: That on September JW, 1919, 
appellant issued its policy of insurance to appellee’s decedent, covering accident and 
providing for the payment of $50 weekly indemnity for total disability and $25 per 
week for partial disability. On December 13, 1921, he was injured by falling off of 
the back steps of his home on Illinois Street, and was wholly disabled from follow- 
ing his avocation as traveling salesman from said date until December 19, 1922, and 
was entitled to recover $50 per week during said time, amounting to the sum of 
$2,000. That he was partially disabled from December 20, 1922, or 52 weeks, at 
$25 per week, amounting to $1,300, or a grand total of both in the sum of $3,300. 
That said company paid him from time to time the amount of $1,682.34, leaving 
balance due him of $1,617.66. At the time of each payment he signed a receipt for 
the amount received at such time, which receipts were only evidence of the amount 
paid. While said receipts contained the word “release,” he at no time consented to 
sign anything which would release appellant from further payment, and on each 
occasion stated to the agent of appellant that it was to be understood that the papers 
signed by him were to be in no way a release, and that he expected to hold appellant 
for whatever amount the policy provided for, and that the agent of appellant on 
such occasion falsely and with intent to defraud him stated to him that it was not 
to be considered in any way as a release, but only a receipt for the amount so paid, 
and any receipt signed by him was so done by him at the time they were so ex- 
ecuted with the belief that such agent was telling him the truth, and not attempting 
to defraud him. All proofs of loss required by appellant were either furnished by 
him or waived by it. There never was any compromise of his claim, and the 
policy was never surrendered to the company. 

As conclusions of law upon the facts the court found that the law was with 
appellee, and she was entitled to recover from appellant $1,617.66 and her costs. 
The court also found that since the date of trial said Vinson died, and that sub- 
sequently his widow, appellee, was duly appointed and qualified as executrix of 
his estate, and was duly substituted by the court as plaintiff. 

[1] Presenting that the evidence does not sustain the special findings of the 
court, appellant contends that the evidence does not sustain the finding that there 
was a balance due of $1,617.66, for the reason that, at each time payment was made 
to appellee’s decedent under the terms of the policy, he signed a written release 
completely discharging appellant from all liability. up to the time of payment, that 
at each time he received the full amount of the money specified in the release, and 
that none of the money so received was ever returned to appellant. But it must be 
observed that the court expressly finds that appellee’s decedent at no time consented 
to sign anything which would release appellant from further’ payment, and that on 
each occasion he stated to the agent. making payment that it was to be understood 
that the papers signed by him were to be in no way a release, and that he expected 
to hold the company for whatever amount the policy provided for; that the agent 
fraudulently induced him to sign the paper by representing that it was not to be 
considered in any way a release, but a receipt only for the amount paid. There is 
ample evidence to sustain this finding. The case is clearly distinguished from 
Painter v. Mass., etc., Ins. Co., 77 Ind. App. 34, 133 N. E. 20, and other cases upon 
which appellant relies. Here there was no intended settlement by the insured; there 
was no compromise; there was no surrender of the policy. 

[2] There was only a payment of an amount admittedly owing under the policy, 
and such a payment will not, within itself, constitute a sufficient consideration for 
the release of an unliquidated amount claimed under the policy. Driscoll v. Sullivan, 
186 Ind. 178, 184, 115 N. E. 331. Certainly not where, as in this case, the evidence 
shows that there was no intention to release. ; 

[3] We deem it unnecessary to consider appellant’s challenge of the court’s 
conclusion of law in favor of appellee, further than to say that appellant by its 
course, as appears by the findings, clearly admitted the validity of the policy, that 
it was in force at the time of the accident, and that it was liable thereunder, and by 
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making payments without requiring proofs of loss it waives the same. We find 
no error. 


Judgment affirmed. 


HOOSIER CASUALTY CO. v. ROYSTER. (No. 25052.) 
(Supreme Court of Indiana. October 27, 1925.) 
149 Northeastern Reporter 164. 
INSURANCE—FINDING THAT INSURED’S DEATH WAS CAUSED BY 

“EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS” WITHIN 

POLICY HELD SUSTAINED BY EVIDENCE. 

Evidence held to sustain finding that insured’s death occurred through external, 
violent, and accidental means within policy, in that he unintentionally punctured 
bowels by inserting tube, used for introducing medicine in treating hemorrhoids, 
beyond point intended. 


(For other cases, see Insurance, Dec. Dig., § 455.) 


Appeal from Circuit Court, Clinton County; Earl Stroup, Judge. 

Action by Lydia Royster against the Hoosier Casualty Company. Judgment 
for plaintiff, and defendant appeals. Transferred from Appellate Court under 
Burns’ Ann. St. 1914, § 1394. Affirmed. 

Superseding opinion of Appellate Court in 142 N. E. 18. 

H. C. Sheridan, of Frankfort, and W. H. Latta, of Indianapolis, for appellant. 

Thomas M. Ryan, of Frankfort, for appellee. 

Wi.oucHsy, C. J. The appellee was named as a beneficiary in an accident 
policy issued by appellant to one Sigel A. Royster, who was the husband of appellee. 
Appellee brought action on the policy in the Clinton circuit’ court, claiming that 
liability had accrued to her on account of the death of said insured. The liability 
of the appellant is predicated upon the theory of accidental death occurring through 
external, violent, and accidental means. 

The trial was by the court without the intervention of a jury, and resulted in 
a finding in favor of appellee in the sum of $1,480.50. After overruling a motion 
for a new trial, the court rendered judgment on the finding in the sum of $1,488.50, 
and from such judgment this appeal is taken. The only question presented is the 
sufficiency of the evidence to sustain the finding of the court. 

The policy in suit insured against injury resulting “necessarily, directly, and in- 
dependently of all other causes from bodily injuries, effected through external, vio- 
lent, and accidental means.” The appellant contends that the injury was not acci- 
dental within,the meaning of, the policy. Appigllee contends that the injury causing 
death was actidental within the meaning of this policy. This is the only question 
sought to be presented on this appeal. 


The complaint alleges the following facts, which are fully sustained by the 
evidence : 

“That the death of said Sigel A. Royster was due to external, violent, and 
accidental means, in this, that the said Sigel A. Royster was afflicted with hemorrhoids, 
and in treating such hemorrhoids he used a tube for the introduction of medicine in 
the lower bowels, and on the 17th day of November, 1921, in so introducing said 
medicine in said bowels, he accidentally and without intention on his part punctured 
said lower bowels with said tube or instrument so used for the purpose aforesaid, 
from which said injury he sickened and lingered until the 21st day of November, 
1921, at which time he died from the results of said injury so suffered as aforesaid; 
that there were visible marks of said injury in this, that the hole so punctured in 
said lower bowel was about one-fourth inch in diameter; that there were external 
marks of said injury in this, that in a short time after said injury the lower part 
of the abdomen became swollen and hardened; and that the death of said Sigel A. 
Royster resulted as a proximate result of said injury, and from no other cause 
whatsoever.” 

It also appears from the evidence that before the death an operation was per- 
formed which showed that the injury in the lower bowel was located about 10 inches 
above the opening, and that the wall of the bowel about the injured place was in a 
good healthy condition; no indication whatever of any diseased condition of the 
bowel at or near the puncture. The wound was a fresh one. The evidence also 
shows that the hemorrhoids extended about two inches up in the bowels. 
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The tube used by the deceased in medicating his hemorrhoids is described, and a 
surgeon testifying as a witness said: : 

“Taking such a tube, and pushing it steadily against the walls of the intestines 
or lower bowels, where this puncture was found, after a certain amount of pressure 
it would product pain. It would produce pain to the extent that, if one were 
manipulating the instrument himself, he would surely cease making pressure. In 
my opinion I don’t think a person would be able to withstand it long enough to 
puncture the bowel by steady pressure, manipulating the instrument himself. Tf, 
in using a tube of that character, a person would, in inserting the tube, get it against 
the fold of the bowel or some other obstruction, and the end of the tube then 
would slip and suddenly move more rapidly against the wall of the intestine, and 
strike it with force, in my opinion that would cause a puncture such as was found 
in the bowel, or, if a person had taken a sitting posture, and suddenly and acci- 
dentally put more weight on the tube than was intended, causing it to enter suddenly 
and with force, it could, in my opinion, cause the wound that was found in the 
bowel.” 

A fair consideration of the evidence in this case would indicate that, when the 
assured used this instrument which he had used before to medicate his hemorrhoids, 
something accidental and unexpected did occur; that was that the instrument was, 
on account of some unexpected occurrence, while he was using it, unintentionally 
inserted beyond the place where the medicine was intended to be used, and the 
injury thus produced. 


In Schmid v. Ind. Travelers’ Acc. Association, 42 Ind. App. 483, 85 N. E. 
1032, the court said: . 

“A death may in a sense be ‘an accident’ or ‘accidental,’ that is, a death or 
injury may be a result not intended, but may or may not be occasioned by accidental 
means. ‘Thus, it is said in 3 Joyce, Insurance, § 2863: ‘A person may do certain 
acts the result of which acts may produce unforeseen consequences and may produce 
what is commonly called accidental death, but the means are exactly what the man 
intended to use, and did use, and was prepared to use. 
accidental, but the result might be accidental.’” 

In United States Mutual Accident Association v. Barry, 131 U. S. 100, 9 S. Ct. 
755, 33 L. Ed. 60, the court said that— 

“If a result is such as follows from ordinary means, voluntarily employed, in 
a not unusual or unexpected way, it cannot be called a result effected by accidental 
means; but that if, in the act which precedes the injury, something unforeseen, 
unexpected, unusual occurs which produces the injury, then the injury has resulted 
through accidental means.” 

In North American Insurance Co. v. Burroughs, 69 Pa. 43, 8 Am. Rep. 212, 
the insured was killed by accident while assisting in hauling hay. The court held 
that an accidental strain resulting in death is an accidental injury within the meaning 
of the policy. The question was upon the sufficiency of the preliminary proof of 
death resulting from accidental injuries. It appears that the affidavit stated that 
the deceased accidentally strained himself while loading hay, and the court held 
that it is a matter of no consequence, so far as respects the liability of the company, 
whether it was produced by an accidental strain or by an unexpected blow from 
the handle of a pitchfork. 

In Western Commercial Association v. Smith, 85 F. 401, 29 C. C. A. 223, 40 
L. R. A. 653, an abrasion of the skin of a toe, unexpectedly caused without design 
by unforeseen, unusual, and unexpected friction in the act of wearing a new shoe, 
was held an accidental injury, within the meaning of an accident policy. The court 
stated that it was difficult to understand why an abrasion of the skin produced 
unexpectedly, and without design, by friction in wearing a shoe, does not fall 
within the same category as if one slipped, without design, in walking, or punctured 
his foot by stepping on a nail, or pierced it with a nail in his shoe while drawing it on. 
_ In Bailey v. Interstate Casualty Co., 8 App. Div. 127, 40 N. Y. S. 513, the 
insured, a physician, was in his carriage in the highway, and administering to 
himself, for extreme exhaustion, medicine with a hypodermic needle. His horse 
suddenly started, by reason whereof he accidentally inserted the needle deeply into 


his leg, causing an injury on account of which blood poisoning immediately set in, 
whereby the plaintiff was disabled. The court said: 


The means were not 
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“If, in the use of the needle, an agency that otherwise would not have been in 
force, and which was the efficient cause of the injuries, was accidentally set in 
motion, I see no good reason why it might not be found that the injuries were 
attributable to the accident, as the sole and proximate cause. 

In Atlantic Accident Association v. Alexander, 104 Ga. 709, 30 S. E. 939, 42 
L. R. A. 188, the policy was payable to plaintiff, and insured her husband against 
personal bodily injuries, effected through external, violently, and accidental means. 
The plaintiff alleged that the insured was injured by the unexpected and unforeseen 
using of a heavy hammer; that he was injured by the lacerating and tearing and 
wounding of his person by external, violent, and accidental means, the same being 
the direct and immediate result of such means; that from said result alone he died 
in less than two days. The court held that the evidence was sufficient to authorize 
the jury to infer that the plaintiff’s husband was injured in the manner described 
in the policy. 

It appears from the record that he was a hale, hearty man. His occupation was 
that of a blacksmith. On this particular occasion, in striking a slanting blow, he 
suddenly felt a severe pain in his abdomen. The injury produced a hernia, which 
resulted, in a few days, in death. The court held that there was evidence tending 
to show that the injury was received by the insured from such means that the 
jury could determine as a question of fact whether the injury did result from 
accidental means. 

In United States Casualty Co. v. Griffis, 186 Ind. 126, 114 N. E. 83, L. R. A. 
1917F, 481, it is held that death resulting from eating mushrooms tainted with 
ptomaine poisoning is death from accidental means, and an insurance company is 
liable in such a case, under an accident policy indemnifying “against loss resulting 
directly and independently of any and all other causes from bodily injury effected 
solely through external, violent, and accidental means.” 

In Elsey v. Fidelity & Casualty Co. of N. Y., 187 Ind. 447, 120. N. E. 42, L. 
R. A. 1918F, 646, it is held that the holder of an accident policy who suffered a 
sunstroke when about to alight from a street car on which he was riding to his 
work was injured by “accidental means” within the meaning of the policy insuring 
against bodily injury sustained through accidental means and resulting, directly and 
exclusively of other causes, in immediate, continuous, and total disability, including 
sunstroke suffered through accidental means. In that case the court said: 

“We are of opinion that the better reasoning points out, and the weight of 
authority holds, the true test to be that, if in the act which precedes the injury, 
though an intentional act, something unusual, unforeseen, and unexpected occurs which 
produces the-injury, it is accidental; but, if in the act which precedes the injury 
something usual, foreseen and expected occurs which produces the injury, it is not 
accidentally effected.” 

In Husbands v. Indiana Acc. Association, 194 Ind. 586, 133 N. E. 130, 35 A. 
L. R. 1184, the court declared the same rule that was followed in Elsey v. Fidelity 
& Casualty Co. of N. Y., supra. 

In the case at bar we hold that the death of appellee’s husband, Sigel A. Royster, 
occurred through external, violent, and accidental means, within the meaning of the 
policy upon which this action was brought. 


The finding of the trial court is sustained by sufficient evidence, and is not 
contrary to law. 


Judgment affirmed. 


HARRINGTON v. INTERSTATE BUSINESS MEN’S ACC. ASS’N OF DES 
MOINES. (No. 4.) 
(Supreme Court of Michigan. October 1, 1925.) 
205 Northwestern Reporter 116. 
2. INSURANCE—PROOFS OF DEATH PRIMA FACIE EVIDENCE OF 
FACTS STATED ON ISSUE OF CAUSE OF DEATH. 


In action on life insurance policy, plaintiff's proofs of death are prima facie. 
though not conclusive, evidence of facts stated on issue of cause of death. 


(For other cases, see Insurance, Dec. Dig., § 550.) 


Acc. ] Harrington v. Interstate Business Men’s Acc. Ass’n. 207 


3. INSURANCE—PHYSICIAN’S NEGATIVE TESTIMONY INSUFFICIENT 
TO OVERCOME POSITIVE AFFIRMATIVE PROOF OF CAUSE OF 
DEATH BY OFFICIAL RECORD. 

In action on accident policy, testimony of attending physician that he could not 
state cause of death of insured was but negative testimony of insufficient probative 
force to overcome positive affirmative proof of cause of death by certified copy of 
death certificate made prima facie evidence of facts recorded therein by Comp. 
Laws 1915, § 5607. 

(For other cases, see Insurance, Dec. Dig., § 665[5].) 


4. INSURANCE—PRIMA FACIE CASE AS TO CAUSE OF DEATH HELD 
NOT MET BY SUFFICIENT EVIDENCE TO TAKE ISSUE TO JURY. 
In action on accidental death policy, prima facie case of death by asphyxiation, 
made by official death certificate and admissions in proofs of loss, held not met by 
such competent evidence of death by heat or smothering in room of burning building 
as to take issue to jury. 


(For other cases, see Insurance, Dec. Dig., § 668[11].) 


Error to Circuit Court, Houghton County; John G. Stone, Judge. 

Action by Daniel C. Harrington, as administrator of the estate of John C. 
Vogel, deceased, against the Interstate Business Men’s Accident Association of Des 
Moines, Iowa. Judgment for plaintiff, and defendant brings error. Reversed and 
remanded. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. 

Galbraith & McCormack, of Calumet, for appellant. 

Rees, Robinson & Petermann, of Calumet, for appellee. 

SreerE, J. On May 8, 1917, plaintiff's decedent, John C. Vogel, lost his life 
in a fire which partially consumed a moving picture theatre known as the Crown 
Theater located in the village of Red Jacket, Houghton county, Mich., of which he 
was owner and manager. He held an accident insurance policy issued to him by 
defendant under the terms of which a maximum death loss of $5,000 was provided 
with certain conditions and limitations; that involved here being: 

“The insurance provided for loss by accidental means shall not exceed: * * * 
(2) Five hundred dollars ($500) if the loss be caused by (a) * * * (b) asphyxia- 
tion by any kind of gas. * * *” 

Plaintiff, as Vogel’s administrator, presented to defendant proof of death loss, 
claiming the full sum of $5,000 named in the policy, which defendant declined to 
pay, contending that Vogel’s death was caused by asphyxiation by gas, and offered 
to pay the sum of $500 as provided in the policy for death so occasioned. Plaintiff 
refused to accept tender of that amount, and brought suit on the policy. Defendant 
pleaded issuably in denial of the amount claimed, but admitted a liability of $500, 
and offered to pay that amount. 

Reversal in defendant’s favor of a previous judgment in this case will be found 
in 210 Mich. 327, 178 N. W. 19. A new trial was granted for the reason that the 
trial court had erroneously excluded evidence offered by defendant to show deceased’s 
death resulted from asphyxiation by gas. On the trial the facts were mostly 
— and the evidence practically undisputed, except that relating to the cause 
oO eat 

The theater was in a brick building about 98 feet long and 22 feet wide, with 
a flat roof composed of wood covered by a composition of tar and felt. The stage 
was at the west end, and the operating rooms at the east end, of the building. There 
was a bedroom 12 or 15 feet square on the same floor and level with the operating 
rooms, located about 78 feet from the stage on the south side of the east end of the 
building, Partitioned off with pine or hemlock ceiling, and unplastered. Vogel was 
sleeping in this room when the fire broke out. It started at about 6 p. m. in the 
dressing room under the stage near the southwest corner, burnt the stage drop and 
set curtains, wings, and other things in that end, went up the wall, and burnt 
through the roof and along it to the east. In its course it burned a small hole 
through the ceiling of the bedroom in which Vogel was sleeping, but otherwise 
there was no: fire in that room, although the products of combustion invaded it 


through the door, transom, ceiling, etc., filling it to such extent that Vogel appar- 
ently perished from their effects. 
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Before the case came on for trial the parties stipulated as to procedure: 

“That, if the defendant, either as a matter of law or by verdict of the jury, 
fails to establish its affirmative defense upon which it reserves the right to intro- 
duce testimony, the judgment of the court shall be in favor of the plaintiff in the 
sum of $5,000, with interest and costs, but that, if the defendant shall establish its 
affirmative defense of breach of warranty, and the court shall hold, as a matter of 
law, that the facts established constitute a legal defense, then and in that event 
the judgment shall be in favor of the defendant, with the costs to be taxed, but, 
if the defendant shall fail to establish its special defense of breach of warranty, 
orif, having established the facts, the court shall hold, as a matter of law, that 
the same does not constitute a complete defense, and the defendant shall further 
establish that the death of plaintiff’s decedent was within the limitation set up and 
alleged as a further special defense, then and in that event the court shall enter 
judgment in favor of the plaintiff for the sum of $500, with interest; the costs to 
be determined according to the state of the pleadings.” 

When the case was called and the jury sworn, defendant’s counsel admitted in 
open court as true every fact alleged in plaintiff’s declaration necessary to prove 
to entitle him to recover; stated that defendant relied solely on its affirmative de- 
fense under the second subdivivsion of the conditions in the policy for reduction of 
the loss to $500, and suggested that under circuit court rule 42 defendant had the 
right to open and close the case. This was conceded, and the court, in explanation 
of the situation, said to the jury: 3 

“To put it in plain language, this insurance policy * * * contains a clause 
that, if in case of loss by asphyxiation by any kind of- gas, the recovery can only 
be $500, and the defense takes upon itself the affirmative proof that death was 
caused by asphyxiation by gas or gases, and will take the opening and closing—that 
is the only issue, practically, in the case. * * * If the defense fails to bring 
itself within the limitation, then the recovery would be under the other clause of 
the policy.” 

Defendant’s counsel then made his opening statement to the jury, and proceeded 
with the defense. At the close of the evidence both parties moved for a directed 
verdict. The court announced the motions would be held for consideration under 
the Empson Act, and submitted the case to the jury, which rendered a verdict in 
favor of plaintiff for the maximum amount of the policy with interest. The court 
thereafter heard defendant’s motion for a judgment non obstante, which was denied, 
and followed by a motion for a new trial because the verdict was against the great 
weight of the evidence, which was also denied. Defendant brings the case to this 
court on numerous assignments of error. 

To establish its contention defendant first introduced documentary evidence of 
the cause of death, consisting of plaintiff's proofs of loss served upon it, containing 
his own statement under oath that deceased was found dead in a burning huilding 
and the cause of his death was “suffocation”; an affidavit of the chief of the fire 
department saying that he found deceased lying on the floor near his bed, and “the 
room was filled with smoke and gas,” that he pulled him about five feet toward 
the window, and then “had to rush for the open door to escape from death myself”; 
the attending physician’s statement under oath giving the cause of death as “suffoca- 
tion from smoke,” and his unsuccessful professional treatment, “artificial respira- 
tion and oxygen, pulmotor”; a sworn statement of a “disinterested friend or neigh- 
bor” that the cause of death was “suffocated”; and a verified copy of the coroner’s 
certificate that the coroner’s jury found deceased “met his death by suffocation.” 
Also the record of death in the clerk’s office of Calumet township givng the cause 
as “suffocated by smoke and gas,” and a certified copy of death certificate on file 
with the state health department showing the cause of deceased’s death was “suf- 
focated by smoke and gas on May 8, 1917.” This was followed by testimony of 
witnesses as to certain circumstances of the fire, and expert testimony relative to 
asphyxaton, as appled to the crcumstances shown. 

Defendant’s oral proofs showed that the fire was discovered by two men who 
were working on a picture projector in the operating room near the east end of 
the building, a short distance from the room in which deceased was sleeping, when 
they saw smoke coming through the walls into the room where they were. One 
of them at once went out to turn in the fire alarm. The other, named Franquist, 
testified that he looked, but could not see down to the stage or any flames, for it 
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was all smoke, and he could not see very far. He went to wake Vogel up. When 
he went in there was no smoke in the room. He shook Vogel, and told him the 
place was on fire. Vogel looked up with a brief interrogatory ‘response, but did 
not get up. Witness went out, leaving the door open, and left the building by the 
front way, as he could not get out at the rear, because there was too much smoke, 
which he described as a dark gray, heavy, biting smoke which made him cough, 
and he left because he could not stay any longer. , 

Jacob Kaiser, the fire chief who stated in his affidavit on proof of loss that 
after pulling deceased toward the window he had to rush for the open door to 
escape from death himself, testified that they received the fire alarm about 6 o'clock, 
and he went out in the first rig. They got two lines of water on the fire before 
he learned Vogel was in the building, which he thought was some 10 or 15 minutes 
after they received the alarm. He first. tried to enter the building by the front 
way, but could not do so; then put a ladder up to a window at the rear, broke 
through it, and went in with his helmet on. He could not see for the smoke, but 
found his way to the room where they told him Vogel’s bed was, and by feeling 
found him on the floor near the bed about 10 or 12 feet from the window. He 
tried to and did move him a short distance but he was a large, heavy man weigh- 
ing over 200 pounds, and he ran back to the window to get a little air. A fireman 
named Schenk came up, and they got him to the window. Others helped carry 
the body down the ladder. He described the smoke as a “heavy, black smoke”; 
said he could not have gone into the room without a gas helmet on nor remain very 
long with it on because there was too much heat, which was the only thing that 
drove him out. He could feel it burning his back through his rubber coat, which 
was burned “so it was no good after.” 

Schenk, the fireman who assisted the chief to get the body to the window, tes- 
tified that when he first got into the building the chief was standing on the cornice 
outside—“came out for fresh air’—he also went in with a gas helmet on; the 
smoke was so thick he could not see Vogel’s body if he stood up, but by kneeling 
down and crawling along the floor he could just about see it; they dragged him 
out along the floor; the smoke was pouring out of the broken window all the time 
they were at work; and that it was pretty hot in the room so that they could not 
stay there very long. 

Defendant introduced expert testimony by physicians that “suffocation” and 
“asphyxiation” have the same meaning, and are interchangeable terms, both result- 
ing from lack of a necessary supply of oxygen, with definitions from standard dic- 
tionaries of smoke, gas, suffocation and asphyxiation, in harmony with their testi- 
mony. 

Defendant’s principal expert witness was Dr. Bourland, a physician and sur- 
geon of many years’ experience, who before graduation in medicine graduated as 
a bachelor in chemistry, and had practical experience as a commercial chemist for 
some time. He testified that combustion of the curtains, woodwork, and other mate- 
rial shown to have been burned would result principally in carbon dioxide, carbon 
monoxide, and water in suspense mixed with unburned particles of carbon with 
some other minute particles from the paint and mixed coloring in the articles 
burned, the main constituents being carbon dioxide and carbon monoxide and water, 
the dark color of smoke being the minute particles of unburned carbon, which is 
the visible part of smoke, the gases being invisible; that asphyxiation and suffoca- 
tion are “interchangeable words,” meaning the “same thing,” which is the result of 
exclusion from the lungs of the necessary supply of oxygen, whether by gases, 
which destroy or exclude ‘it, or by mechanical methods such as choking, pressure 
on the windpipe, etc., to exclusion from the lungs of the necessary amount of oxy- 
gen to maintain life, drowning being one of the grosser forms of suffocation caused 
by its immediately flooding the lungs and totally shutting off the supply of oxygen. 

He further explained in detail, on direct and cross examination, the chemical 
action of gases from combustion in excluding or destroying the supply of pure 
oxygen, and particularly of carbon monoxide in uniting with the red hemoglobin 
of the blood, causing in a person suffocation “just as truly as if he were in an 
atmosphere where he had no oxygen at all”; that carbon monoxide.is a poison 
gas which produces a chemical change in the blood, and death when one is over- 
come by it is death by asphyxiation, though also called death by poison. In answer 
to a hypothetical question describing from the testimony the condition of the room 
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at the time Vogel’s body was carried from it and for a short time before as 
“exceedingly hot, and so densely filled with this smoke you could not see through 
it,” he stated he would say “this room was filled with a suffocating gas.” 


The only witness called by plaintiff was Dr. Rupprecht, “the attending physi- 
cian,” who had made a statement under oath that the cause of death was suffocation 
from smoke. He testified that deceased had formerly been one of his patients, and 
when the fire occurred he was sent for. When he got near the fire they were just 
bringing deceased’s body down from the bulding over a ladder and putting it in 
a vehicle. He ordered him sent to the hospital and went right there himself to 
attend him, performed artificial respiration, and used a pulmotor for about two 
hours with negative results; that he found no marks or anything on the body to 
indicate in what manner deceased came to his death; said he had listened to some 
of the testimony given at the trial in regard to smoke at the fire, and on a hypo- 
thetical question embracing the essential facts shown was asked: “Can you state 
what was the cause of his death?” to which he replied, “I cannot.” Following this 
reply in his direct examination both parties then rested. 


[1, 2] The certified copy of the death certificate on file with the health depart- 
ment of the secretary of state is made by statute “prima facie evidence in all courts 
and for all purposes of the facts recorded therein.” 2 Comp. Laws 1915, § 5607. 
The cause of decedent’s death recorded therein is: “Suffocated by smoke and gas.” 
Supplementing and elaborating this official proof defendant introduced in evidence 
plaintiff’s proofs of loss verified by his oath and accompanied by the various official 
certificates and affidavits required. These proofs of death were competent evidence 
of the facts therein stated, being in their nature admissions, but not conclusive, and 
may be varied or contradicted in case of an honest mistake. John Hancock Mut. 
Life Ins. Co. v. Dick, 117 Mich. 518, 76 N. W. 9, 44 L. R. A. 846; Krapp v. 
Metrop. Life Ins. Co., 143 Mich. 369, 106 N. W. 1107, 114 Am. St. Rep. 651; 
Haapa v. Metrop. Life Ins. Co., 150 Mich. 467, 114 N. W. 380, 16 L. R. A. (N. S.) 
1165, 121 Am. St. Rep. 627. Although not conclusive, they are prima facie evi- 
dence of the facts stated in an action on a life insurance policy where the issue 


is the cause of death. Hanna v. Conn, Mut. Life Ins. Co., 150 N. Y. 526, 44 
N. E. 1099. 


The controlling question involved here is whether there was any issue of fact 
raised by the testimony under which it might be left for the jury to find that the 
prima facie case of defendant was overcome by other evidence. It is contended 
for plaintiff that there was evidence carrying the case to the jury in the testimony 
of its witness Dr. Rupprecht that he could not say what was the cause of death, 
and the testimony of defendant’s witness as to excessive heat and smoke in the 


room from which deceased was carried out. Pursuant to that theory the trial 
court said in submitting the case to the jury: 


“You will remember the testimony of Jacob Kaiser, the fire chief, and William 
Schenk, the fireman, who were in the room, and, as I stated, there was smoke in 
the room, and to have smoke you have in suspension in the gases solid matter, 
generally carbon, and, if you should find that the proximate, effective cause of 
death was heat or the inhalation into the lungs of the solid matter in the smoke 
which, too, might suffocate one, then your verdict will be for the plaintiff in the 
sum of $5,000, with interest.” 

Against the prima facie case made by defendant none of the affiants in sup- 
port of the proofs of loss gave any testimony in explanation or contradiction of 
his sworn statement as to the cause of death, and no witness testified that the cause 
of death was not as the proofs of loss and official record show. 

[3] Shortly after the accident, when the facts were fresh, Dr. Rupprecht made 
oath as attending physician that “the precise nature and extent of the injury” at 
the time he first visited deceased was, “Suffocated, dead when removed from bed,” 
and that his treatment of him was an effort to restore respiration. Later, when 
called as a witness by plaintiff, he did not say that his sworn certificate was untrue 
or that he was then laboring under any misapprehension, but without any explana- 
tion, when asked if he could state what was the cause of death, simply replied, “I 
cannot.” Such an answer is in its nature but negative testimony, and does not have 
probative force to overcome the positive affirmative proof of the cause of death 
shown by an official record made in compliance with statutory requirements, based 
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on a medical certificate and coroner’s inquest held shortly after the fire to deter- 
mine “in what manner and by what means” deceased came to his death. 

[4] Neither are we able to find in this record any substantial evidential sup- 
port for the theory that deceased was killed by heat or smothered by minute par- 
ticles of carbon suspended in the smoke. There were no indications on his body 
that such was the case. The fire did not reach the room where he was found, except 
to burn a small hole in the ceiling at the southeast corner, and nothing in the room 
was burned. When Franquist notified him of the fire, or tried to, he did not get 
up before Franquist left the room, going out of the building by the front entrance, 
because, as he stated, he could not get out by the rear exit, and “couldn’t stand it 
any longer.” When the fire chief later learned Vogel was in the building, he could 
not get in by the front entrance because of the progress of the fire, and he finally 
got a ladder up to a window and entered the building through it. He said he could 
not have gone into the room where he found Vogel without his helmet, which he 
described as fitting over the head like a hood and tight around the neck, with an 
air tank slung at the back, and the reason he could not remain there very long was 
because of the heat. Asked how long he remained when he ‘first went in and was 
trying to take Vogel out, he said “about three or four minutes.” Both he and 
the fireman who helped him were able to go in after that with their helmets on and 
to stand the heat until they found and carried or dragged Vogel out, who was a 
large, heavy man weighing over 200 pounds. As to heat only, no reason is shown 
why Vogel could not have gotten out when it became unbearable as well as they 
could. The fact that the fire chief could not go into the room without his helmet 
on to furnish him breathable air suggests the real reason why Vogel did not get out. 

e are constrained to hold that the prima facie case, made by the official death 
certificate and admissions of cause of death in the proofs of loss, has not been met 
by any competent contradicting evidence under which a jury could legally ignore it. 

Defendant’s motion for a directed verdict should have been granted. Pursuant 
to the stipulation quoted a judgment must be entered “in favor of the plaintiff for 
the sum of $500, with interest.” 

The judgment heretofore entered is reversed, with costs of this court to de- 


fendant, and the case remanded for further proceedings in harmony with this 
opinion. 


LALE v. BUSINESS MEN’S ASSUR. CO. OF AMERICA. - (No. 15357.) 
(Kansas City Court of Appeals. Missouri. June 15, 1925. Certiorari Denied 
July 28, 1925.) 

275 Southwestern Reporter 962. 
INSURANCE—INSURED HELD ENTITLED TO INSURANCE FROM 

DATE OF ACCEPTANCE OF PREMIUMS. 

Where accident policy provided for insurance for periods of three months, the 
premiums being payable quarterly, on lst day of March, June, and September, ac- 
ceptance by insurer of three months’ payment of premium on April 18, held to entitle 
insured to three months’ insurance from such date. 

(For other cases, see Insurance, Dec. Dig., § 365[1].) 

Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 

“Not to be officially published.” 

Action by Josephine Lale, by her guardian and curatrix, Ollie H. Lale, against 
the Business Men’s Assurance Company of America, a corporation. Judgment for 
plaintiff, and defendant appeals. Affirmed. j 

Edwin C. Orr, of Chillicothe, and Solon T. Gilmore, of Kansas City, for 
appellant. 

Mosman, Rogers & Buzard, of Kansas City, for respondent. 

Bianp, J. This is a suit upon an accident insurance policy. The case was 
tried before the court on an agreed statement of facts, resulting in a judgment in 
favor of plaintiff in the sum of $5,385, and defendant has appealed. 

The facts as disclosed by the agreed statement of facts show that on the 16th 
day of February, 1920, defendant’s predecessor issued to one Floyd M. Lale a policy 
of accident insurance with plaintiff herein the beneficiary. The policy did not privide 
for continuous insurance but for insurance for periods of three months. It provided 
for the payment of $9 on the Ist day of March, June, and September of each year, 
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beginning with March 1, 1921 (1920). The premium was paid for a period ending 
March 1, 1922, and by virtue of the terms of the policy, an additional fifteen days’ 
grace was given the policy holder, which carried the insurance in question to March 
15, 1922. The quarterly premium due on March 1, 1922, was not paid, and by the 
terms of the policy the insurance expired on March 15, 1922. On April 18, 1922, 
the three months’ premium was paid but under the terms of the policy no liability 
attached to the company during the time of default in the payment of the premium. 
On the 12th day of July, 1922, the insured was accidentally killed. The policy 
provided as follows: 

“If default be made in the payment of the agreed premium for this policy, the 
subsequent acceptance of the premium by the association, or by any of its duly 
authorized agents, shall reinstate the policy, but only to cover accidental injuries 
thereafter sustained, and such sickness as may begin more than ten days after the 
date of such acceptance.” 

It is the contention of plaintiff that, when the defendant accepted the three 
months’ payment on April 18, 1922, the insured became entitled to three months’ 
insurance from that date, and consequently the policy was in force at the time of 
his death. This contention is amply supported by the following authorities: Fallis 
v. Mass. Bonding & Ins. Co., 210 Mo. App. 579, 243 S. W. 217; Landrigan v. Ins. 
Co. (Mo. App.) 234 S. W. 1042; Halsey v. ins. Co., 258 Mo. 659, 167 S. W. 951; 
‘Stout v. Casualty Co. (Mo. App.) 1/9 S. W. 993; Johnson v. Ins. Co., 212 Mo. 
App. 290, 249 S. W. 115; Chestnut v. Ins. Co., 208 Mo. App. 130, 232 S. W. 203. 

Defendant insists that the case at bar is to be distinguished trom those cases by 
reason ot the following appearing in the agreed statement of tacts: 

“In the event of detauit, any soliciting agent of the company, upon securing the 
insured to pay the defaulted premium, was entitled to a commission of 50 cents it the 
same was secured between March 15th and April 15th. if such payment was 
secured after April 15th, the company paid the agent a commission of $3 for 
reinstating the policy. ‘ne company paid Harvey Kay, one ot its soliciting agents 
a commission OI $5 Ior collecting the premium or $Y on April 18, 1922.” 

Veiendant argues in its briet that the construction ot the contract should be 
adopted that is most equitable to the parties citing cases), and that— 

“Under the conceded tacts in this case one-third ot the premium which Lale paid 
in April, was, by the company, paid to its agent tor renewing the business, wnule, 
it Laie had paia the premium berore adetault, no agent would nave received any ot 
the premium whatsoever, but all ot 1t would have been used to tne general advantage 
of all ot the policy holders in the payment o1 losses and expenses.” 

it is turtner argued that, where a policyholder torces an unnecessary additional 
expense upon the company, he should himseit be burdened with the payment ot the 
same, ana that the provision of the policy which, in eitect, requires him to pay this 
expense, is not unreasonable; that the msured could have weil known that, 1f the 
agent's time and attention were given to securing reinstatement, the agent must ot 
necessity receive some compensation tor his services; that the company has no 
more right to give one beneficiary a more favorable contract than another, the 
statute ot Mussouri prohibiting discrimination among policyholders; that, 1t the 
construction is given to the poucy which piaintitt seeks, the company would neces- 
sarily be obliged to increase its premium rates; that— 

“This will mean that every man who pays his premium promptly will be charged 
about J per cent. in addition to the premium he now pays in order to cover the 
expense of collecting trom his neighbor who detaults in his payments.” 

Respondent has reiused to notice these arguments ot tne detendant, which it 
claims distinguishes the case at bar from the cases cited, on the ground, as re- 
spondent says, that they are “so absolutely foreign to the issues involved that it does 
not merit reply.” While we thinx there is no merit in defendant’s contentions, they 
are urged with such apparent sincerity that we feel that the court should give them 
more than a mere passing consideration. F 

While it may be assumed that the insured knew, or should have known, that the 
agent would be paid for his efforts in securing the reinstatement, there is nothing to 
show that he should have known what the compensation would be. In fact, in 
attempting to distinguish the case at bar from the cases cited, defendant says: 

“ror anything that appears in any of these cases, mo commission whatever may 
have been paid for collecting a defaulted premium, or, if any was, it may have been 
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the same commission that would have been paid if the collection had been made 
before maturity.” 

So we say that the insured might have assumed, when he defaulted, that the 
same commission would have been paid in the collection of the defaulted premium 
as had been paid to the agent before default, there was no additional premium 
expressly provided for in the policy. If this were the situation, the defendant 
would not be put to any extra expense by reason of the default. In addition to 
this, this is a law case, and, if we were not governed by the rules of law and 
were attempting to deal out abstract justice between man and man along the lines 
suggested by the defendant, it would be necessary for us to determine how much 
of the defaulted premium paid should be applied to the expense of collecting it, 
and after arriving at this amount we would be required to find how many days 
should be taken from the time the insurance was continued in force by reason thereof. 
In order to arrive at any conclusion, it would be necessary for us to determine 
whether the payment of $3 to the soliciting agent for obtaining the defaulted premium 
in this particular case was reasonable, in view of the fact that only $9 was collected. 
This would be based somewhat on the amount of time and effort that was required 
of the agent in making the collection; it might be that it was collected merely as 
the result of a telephone conversation. Then it would be necessary for us to give 
what weight we thought proper to the fact that the company wrote the policy the 
way it did, and whether it could not have written the policy in such a way that, 
upon the happening of a contingency such as is now presented, justice would be done 
to both parties without any embarrassing questions arising. It might be that de- 
fendant should have expressly provided in the policy for the payment’ of the expense 
it was put to in collecting the defaulted premium. In other words, we would soon 
find ourselves engaged in mere speculation. We know of no principle of law or 
equity that could be applied to solve the proposition presented to us by the defendant, 
and, this being a law case, of course, we cannot apply equitable principles in any 
event. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


CAMERON v. MASSACHUSETTS PROTECTIVE ASS’N. (No. 15342.). 
(Kansas City Court of Appeals. Missouri. June 29, 1925. Rehearing Denied 
July 13, 1925.) 

275 Southwestern Reporter 988. 

1. INSURANCE—DEATH NOT CAUSED BY ACCIDENTAL MEANS 
WHERE NO MISCHANCE SLIP OR MISHAP OCCURS IN DOING OF 
INTENTIONAL ACT ITSELF. 

Where an unusual or unexpected result occurs by reason of the doing by 
insured of an intentional act, where no mischance slip or mishap occurs in the doing 
of the act itself, the ensuing injury or death is not caused through accidental means. 

(For other cases, see Insurance, Dec. Dig., § 455.) 


2. INSURANCE—BENEFICIARY IS ENTITLED TO RECOVER UNDER 
“ACCIDENT” POLICY FOR DEATH FROM PNEUMONIA, BROUGHT 
ON BY UNINTENTIONAL USE OF GERM-LADEN INSTRUMENT 
IN LANCING PIMPLE. 

Where insured lanced pimple, unintentionally using an instrument having thereon 
poison germs, thereby introducing germs into system, bringing ‘on pneumonia from 
which death ensued, death was an accident within meaning of insurance policy, as 
it could not be said that the introduction of germs into system was intentional. 

(For other cases, see Insurance, Dec. Dig., § 455.) 


3. INSURANCE—PROVISION EXEMPTING DEATH FROM DISEASE DID 
NOT BAR RECOVERY FOR DEATH FROM PNEUMONIA, BROUGHT 
ABOUT BY ACCIDENTAL INTRODUCTION OF GERMS:INTO DE- 
CEASED’S SYSTEM BY LANCING PIMPLE; “DISEASE ACCIDENT- 
ALLY ACQUIRED OR OTHERWISE.” 

Provision in accident policy that it did not cover death due to disease, whether 
accidentally acquired or otherwise, construed to mean that insurer was not to be 
liable for death due to disease acquired accidentally save through “bodily injuries 
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effected directly by accidental means,’ and as so construed held not to prevent 
recovery for death from pneumonia which was brought about by insured’s unin- 
tentional use of germ-laden instrument in lancing pimple, exemption not applying 
to disease resulting from such accident. 

(For other cases, see Insurance, Dec. Dig., § 454.) 


5. INSURANCE—INSTRUCTION RELATIVE TO DEATH CAUSED BY 
UNINTENTIONAL INTRODUCTION OF POISONOUS GERMS INTO 
SYSTEM HELD NOT ERRONEOUS. 

In action on accident policy for death, resulting from accidental introduction of 
poison germs into system on lancing pimple, defendant’s contention that instruction 
was erroneous, in that it did not have jury find that introduction of deadly germs 
by means of cut was accidental injury due to external, violent, and involuntary 
causes, but that the accidental means causing death was cutting or lancing of pimple, 
and also that it erroneously submitted to jury whether or not insured died as direct 
result of cut or injury when evidence showed that pneumonia caused death, held 
without merit and hypercritical. 

(For other cases, see Insurance, Dec. Dig., § 669[11].) 


6. INSURANCE—REFUSAL TO INSTRUCT THAT IF INSURED DIED OF 
LOBAR PNEUMONIA VERDICT SHOULD BE FOR DEFENDANT NOT 
ERRONEOUS. 

In action on accident policy, refusal of requested instruction that if insured 
died of lobar pneumonia verdict should be for defendant held correct, where evidence 
showed that insured died of lobar pneumonia, and that such disease was brought 
about by germs unintentionally inserted into arm when insured cut pimple. 

(For other cases, see Insurance, Dec. Dig., § 669[11].) 


7. INSURANCE—REQUESTED INSTRUCTION THAT JURY SHOULD 
FIND FOR DEFENDANT IF GERMS CAUSED BLOOD POISONING, 
AND BLOOD POISONING RESULTED IN PNEUMONIA CAUSING 
DEATH, PROPERLY REFUSED. 

In action on accident policy, requested instruction that, although germs were 
introduced into insured’s system by instrument used in cutting pimple, and such 
germs caused blood poisoning, and that blood poisoning weakened insured’s physical 
resistance, resulting in death by pneumonia, verdict should be for defendant, held 
properly refused. 

(For other cases, see Insurance, Dec. Dig., § 669[11].) 


Appeal from Circuit Court, Saline County; Ralph Hughes, Special Judge. 

Action by Mae A. Cameron against the Massachusetts Protective Association 
ao Protective Association). Judgment for plaintiff, and defendant appeals. 
Affirmed 

Lathrop, Morrow, Fox & Moore, Geo. J. Mersereau, and Richard S. Righter, 
all of Kansas City, and R. H. Duggins, of Marshall, for appellant. 

Rich, Storts & Rich, of Slater, and McVey & Freet, of Kansas City, for 
respondent. 

Bianp, J. This is an action by the beneficiary under an accident insurance 
policy to recover for the death of her husband, Carl C. Cameron, the insured. There 
was a verdict and judgment in favor of plaintiff i in the sum of $5, 788.50, and defend- 
ant has appealed. 

The facts show. that on the 25th day of August, 1921, the insured, a railway 
conductor employed by the Chicago & Alton Railroad Company, left Slater on a 
freight run to Booth, a, short distance east of Slater. On that evening and also 
on the next morning, August 26th, insured’s brakeman observed on the former’s 
left forearm a small pimple or lump about the size of a lead pencil rubber. At 
that time there were no cuts upon the arm. The insured was “mashing it and 
rubbing it and fooling with it”; “he kept fooling with it, squeezing it.” On the 
afternoon of August 27th the two made the same run, and the brakeman again 
observed the lump on insured’s arm, but saw a change in it in that there was a cut 
“clean through the pimple.” The cut seemed to be “a quarter to a half an inch 
long” and “on the level with the base of the arm”; the pimple was red and seemed 
to be inflamed; “it was more inflamed than it was before, * * * and seemed to 
be sore”; “it apparently had been opened.” At Booth insured bathed his arm in 
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warm water, and it was paining him “pretty bad.” The brakeman wrapped the 
arm up with a “first aid” bandage. They left Booth about 4.30 a. m. Sunday, the 
28th, and on the way back the insured struck his arm against the side of a coal 
car causing him to nearly faint. Insured went into the caboose and laid down; the 
brakeman again bound up the arm, as striking the car had made it bleed. Insured 
remained lying down in the car until they reached Slater. 

On the evening of the last-mentioned day insured went to the office of Dr. 
Duggins, a physician of Slater. Dr. Duggins examined the arm, and observed a 
lump or pimple thereon, which was inflamed and had thereon two lateral cuts 
that did not go through the skin. Another cut in the top of the pimple apparently 
had been made by sticking a knife or other sharp instrument into it to a depth of 
approximately one-sixteenth of an inch. The doctor told insured to go home and 
apply hot applications. Insured complied with this direction, but obtained no relief, 
and was unable to resume work. Either on Monday or Tuesday, the 29th or 30th 
of August, insured again called at Dr. Duggins’ office, and at this time the arm 
looked “angrier” than it had on the previous visit, it was more swollen and more 
red. The doctor directed insured to continue the hot applications, and stated that 
he would open the place as soon as “it was indicated.” Insured continued to grow 
worse, and on Thursday morning Dr. Duggins was called to insured’s home and 
found him critically ill. The inflammation was greater, and insured was suffering 
excruciating pain. He had cold sweats and chills, had pain in the arm and shoulder, 
and there was some pain in the lower part of the right lung; his nervous system. 
was “overwhelmed,” and he was desperately ill. That evening Dr. Duggins called 
Dr. Sam Mead in consultation. They lanced the arm, and continued the hot 
applications. They decided that insured should be sent to Kansas City to a hos- 
pital, which was accordingly done on Friday morning. 

Dr. Neal, of Kansas City, was called to attend insured at St. Mary’s Hospital 
in that city, and found insured critically ill; that he had a badly swollen and 
inflamed forearm, with a small opening caused by a scratch or cut. There was 
some evidence of consolidation of the lower right lobe of the lung. Dr. Neal 
lanced the place on insured’s arm. “At the focus point” he observed some peculiar 
dots of pus of which he made “‘a smear” for microscopic examination and “a 
stab culture.” The result of this culture was not known until after insured’s death, 
which occurred on September 5, 1921, from pneumonia, there having been a rapid 
progression to a fatal termination. Various laboratory analyses were made of the 
pus which showed a diplococcus of the noncapsulated type and staphylococci, this 
examination having been completed prior to insured’s death. And after his death 
the culture was completed, showing the presence of anzrobic germs. This is a 
germ which causes what is commonly known as blood poisoning. It multiplies in 
the subcutaneous part of the flesh, and will not grow in the presence of oxygen. 

The evidence shows that when insured left Slater he was suffering from blood 
poisoning or “acute septic intoxication,” a general septicemia (blood poisoning) om 
the evening of September Ist. In the opinion of one of the doctors, he was suffering 
at that time from pneumonia in the lower right lobe of the lung. 

Dr. Neal testified that an anzrobic germ was a virulent poisonous germ; that 
it gains entrance into the system through a break in the skin. Dr. Mead testified 
that in his opinion insured received the infection through tHe cut on his left fore- 
arm. One of defendant’s physicians testified that the percentage of recovery from 
septicemia caused by anerobic germs is very small. An examination of deceased’s 
sputum showed the presence of the noncapsulated type of diplococcus; Dr. Neal 
testified that the noncapsulated type of diplococcus was practically harmless; that 
the capsulated type is the one that causes ordinary pneumonia. Defendant’s physi- 
cian testified that the true type of pneumonia is caused by pneumococci germs. Dr. 
Neal testified that pneumonia means any inflammation of the lungs, no matter how 
caused; that in his opinion the pneumonia, which was the terminal cause of insured’s 
death, was brought about primarily as the result of the infection of insured’s arm. 
He explained in detail how the germ could be carried from the region of the cut 
in the arm to the lung and there set up inflammation causing pneumonia. 

The policy begins by stating that “this policy provides indemnity for loss of 
life, limb, sight, and time by accidental means or of time by disease, as herein lim- 
ited”; that it insured deceased— 


“* * * Against loss resulting from (1) bodily injuries effected directly and 
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independently of all other causes by accidental means (excluding self-destruction, 
or any attempt thereat, while sane or insane), and due solely to external, violent, 
and involuntary causes, and leaving visible marks upon the body; and (2) dis- 
ability from disease.” 

After sevéral pages of printed matter intervening, the policy states, under the © 
head of “Additional Agreements,” that: 

“H. This policy does not cover death due to disease, whether acquired acciden- 
tally or otherwise.” 

The petition alleges that insured died as the result of bodily injury on his 
left forearm— 

“* * * Which injury was effected directly independently of all other causes by 
accidental means (excluding self-destruction, or any attempt thereat while sane or 
insane) and due solely to external, violent and involuntary causes, which left visible 
marks on his body, to wit, on his left forearm, namely, by lancing or cutting a pimple 
or lump on his left forearm with a razor, or other sharp instrument unknown to 
plaintiff, on which razor, or instrument, were deadly germs, whose presence thereon 
was unknown to said Carl C. Cameron, which were thereby injected into his said 
arm resulting in his,” etc., death. 

Defendant’s first point is that its instruction in the nature of a demurrer to the 
evidence should have been sustained for the reason that: 

“* * * Deceased did not die as the result of bodily injuries, effected directly 
and independently of all other causes by accidental means and due solely to external, 
violent and involuntary causes.” 

In discussing this point defendant states: 

“For the purposes of the argument it will be assumed that respondent satis- 
factorily showed in evidence that her deceased husband did voluntarily lance a pimple 
on his arm with a razor or other sharp instrument, and that the germs of blood 
poisoning were introduced into his arm by such instrument, and finally that this con- 
dition of blood poisoning so weakened his system as to induce lobar pneumonia, 
from which he died. * * * 

“Cameron, the evidence showed, had a pimple on his arm, which caused him 
great annoyance. Evidently for the purpose of obtaining relief from this con- 
dition he undertook to perform a minor operation upon himself.” 

[1] The argument in support of the point is based upon the proposition that, 
as the cut was intentionally inflicted by insured upon himself, and as the cut was 
the means or cause of the blood poisoning and subsequent death of the insured, 
there can be no recovery. There is some conflict in the decisions as to what is meant 
by “accidental means” within the meaning of an accident insurance policy; some 
cases going so far as to hold that where the injury or death is the unusual, un- 
expected, and unforeseen result of an injury intentionally made, such injury or 
death is by “accidental means,” even though there is no proof of mishap, mischance, 
or slip or anything out of the ordinary in the act or event which caused such injury 
or death. But the rule is now established in this state that: 

“Where an unusual or unexpected result occurs by reason of the doing by 
insured of an intentional act, where no mischance, slip, or mishap occurs in doing 
the act itself, the ensuing injury or death is not caused through accidental means; 
that it must appear that the means used was accidental, and it is not enough that 
the result may be unusual, unexpected, or unforeseen.” Caldwell v. Travelers’ Ins. 
Co., 305 Mo. 619, 267 S. W. 907, 908. 

It seems that the leading authority on this question is that of United States 
Mutual Accident Ass’n v. Barry, 131 U. S. 100, 121, 9 S. Ct. 755,762, 33 L. Ed. 
60, where certain language of an instruction reading, in part, as follows, was 
approved : 

“* * * That, if a result is such as follows from ordinary means, voluntarily 
employed, in a not unusual or unexpected way, it cannot be called a result effected 
by accidental means; but that if, in the act which precedes the injury, something 
unforeseen, unexpected, unusual occurs which produces the injury, then the injury 
has resulted through accidental means.” 

[2] We think there is no question but that if the insured, in lancing or cutting 
the pimple on his arm, unintentionally used an instrument having thereon an 
anerobic germ, or germs, and that such germs were inserted into his system, that 
the occurrence was an accident within the meaning of the policy. He intended to cut 
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himself, but the insertion of the germs into his system was unintentional. There 
was testimony from which the jury might find that the pimple had been punctured 
by some instrument having upon it germs which resulted in blood poisoning. The 
evidence shows that before the cutting of the pimple the insured was a man 40 years 
of age, strong physically and in good health. There is nothing in the evidence 
to suggest that he would intentionally do such an unnatural thing as to insert deadly 
germs into his system, but, on the other hand, the presumption is to the contrary. 
There was testimony tending to show that the germs he inserted into his system 
caused the pneumonia from which he died, and there is no question but. that 
plaintiff is entitled to recover. Lewis v. Ocean Accident & Guarantee Corporation, 
224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129; Nax v. Travelers’ Ins. Co. (C. C.) 
130 F. 985; Lewis v. Iowa State Traveling Men’s Ass’n (D. C.) 248 F. 602; Inter- 
state Business Men’s Accident Ass’n v. Lewis, 257 F. 241, 168 C. C. A. 325; A&tna 
Life Ins. Co. v. Gas & Coke Co., 229 F. 552, 144 C. C. A. 12, L. R. A. 1916D, 1027; 
Dezell v. Casualty Co., 176 Mo. 253, 75 S. W. 1102; Lovelace v. Travelers’ Pro- 
tective Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638; 
Berryman v. Southern Surety Co., 285 Mo. 379, 227 S. W. 96. 

Defendant cites a great number of cases which tend to support the holding 
in this state as to what is meant by “accidental means.” There is no dispute between 
the parties as to what is meant by those terms, but the dispute here is in the 
inability of the parties to agree in applying the law to the facts. It is unnecessary 
to discuss all the cases cited by the defendant, but, taking up those cases having 
facts somewhat similar to those in the case at bar, we find cited the case of Fidelity 
& Casualty Co. v. Stacey’s Executors, 143. F. 271, 74 C. C. A. 409,5 L. R. A. 
(N. S.) 657, 6 Ann. Cas. 955. In that case the insured bruised and skinned his 
knuckles in striking his opponent’s teeth in a fight. The court specifically stated, at 
loc. cit. 273, that the infection causing blood poisoning from which insured died got 
into the skinned knuckles subsequently to the striking of his opponent. In Mary- 
land Casualty Co. v. Spitz, 246 F. 817, 159 C. C. A. 119, L. R. A. 1918C, 1119, the 
insured rubbed off a scab on the back of his neck, his hand being soiled with blood 
from chickens that he had been cleaning. An examination of this case shows that 
the question now under discussion sometimes turns on very close facts. In that case 
it was necessary to rub off the scab before any germ could be inserted; the 
accidental means was the intentional rubbing off of the scab, but it was only after 
the scab had been removed that the erysipelas germs entered. There was evidence 
that after insured rubbed off the scab, he used peroxide, realizing that he might have 
introduced germs into the abrasion. In discussing the point, the court laid stress 
on the fact that the insured knew that his hands were not clean when he rubbed off 
the scab, and stated that the deceased rubbed or scratched his neck in the ordinary 
way, there being no evidence that he was disturbed or interfered with during the 
operation; that the breaking of the scab was an ordinary and not an unusual 
result of what he did, and therefore the rubbing or breaking off of the scab was 
not accidental. Ramsey v. Fidelity & Casualty Co., 143 Tenn. 42, 223 S. W. 841, 13 
A. L. R. 651, was a case where a demurrer to the petition was sustained, the 
petition alleging that a “port of entry” was made for bacteria by the pulling of in- 
sured’s teeth by his dentist, and thereafter bacteria entered. In Kendall v. 
Travelers’ Protective Ass’n, 87 Or. 179, 169 P. 751, a barber, in removing ingrowing 
hairs from the chin of his customer at the latter’s request, produced a wound that 
afterwards became infected. 

Both parties herein attempt to gain comfort from the case of Caldwell v. Insur- 
ance Co., supra. That case involved facts entirely different from those in the 
case at bar, but it is assertéd on both sides that the court in discussing numerous 
cases found in the opinion approved certain cases from other jurisdictions tending 
to support the respective contentions now made. Every case cited in that opinion 
in support of the position of the insurance company therein which was sustained 
may be distinguished from the circumstances in the case at bar where they do not 
in fact appear to be similar to these circumstances. However, it does not seem to 
have been the purpose of the court necessarily to approve of the application of the 
facts discussed to the law laid down therein, but those cases were referred to more 
for the purpose of showing that they either had no application to the facts in the 
case under consideration, or that they exemplified the position taken by the court in 
that case as to the rule therein adopted concerning the meaning of “accidental 
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means” as used in accident insurance policies. However, the court did use language 
showing that it would approve of the application that we have made of the law to 
the facts in the case at bar. At 305 Mo. page 642, 267 S. W. 914, of the opinion in 
the Caldwell Case, in discussing the case of Lewis v. Ocean Accident & Guarantee 
Co., supra, the court said: 

“Insured died from infection, caused by puncture of a pimple. The opinion ap- 
parently considered the unexpected and unforeseen result as equivalent to accidental 
means and the mere fact of the puncture was held to be an accident, and the case 
lends some support to the contention of plaintiff in the case at bar. However, the 
introduction of germs by reason of the puncture could well have been regarded as 
accidental means, even though the puncture was intentional.” (Italics ours.) 

And at 305 Mo. page 637, 267 S. W. 913, of the opinion, in discussing Nax v. 
Travelers’ Ins. Co., supra, the court said: 

“Insured died from blood poisoning following a self-inflicted knife cut while 
trimming a corn. In six lines the court held the injury was accidental, citing and 
relying on Western C. T. A. v. Smith, 85 F. 405 (29 C. C. A. 223, 40 L. R. A. 653). 
There was no discussion of the accidental result of an intentional act. In the Smith 
Case insured suffered an abrasion of the skin from wearing new shoes. It was there 
held that the abrasion was unintentional and therefore accidental. It would seem 
to have been a question for the jury whether Nax intended to cut deeply enough 
to injure his toe, and, if not, it was plainly a mishap.” 

A similar suggestion to that made in the case at bar to the effect that the blood 
poisoning was a natural result of the use by insured of an unsterilized knife or sharp 
instrument, and for that reason the result was not an accident, was answered in the 
—_ of Lewis v. lowa State Traveling Men’s Association, supra, loc. cit. 604, as 
ollows: 

“It cannot be assumed that the deceased knew that the cocci were upon the pin. 
There is no basis for the assumption that the deceased intentionally infected his 
lip. He did the act, which, as a matter of common knowledge, thousands do every 
year—he used a pin which he had at hand to open a pimple. I suppose it would be 
safe to say, as a matter of common knowledge, that not once in a thousand times 
does such use’ of a pin, even when no effort to sterilize is made, result in infection.” 

So, in the case at bar, we say that a deadly infection resulting from the cutting 
of a pimple is not usual. 

(3] It is insisted that the provision of the policy “that this policy does not 
cover death due to disease, whether acquired accidentally or otherwise,” prevents 
recovery in this case, for the reason that deceased died of a disease. Various 
definitions of disease were given by the physicians who testified in this case; one 
of defendant’s physicians defined disease as “ * * * a physical condition which 
overcomes a person that would incapacitate them from performing their normal 
functions, would be a disease ;” that traumatic pneumonia caused from a stab in the 
lungs would be a disease, and that even a broken leg would be a disease. Webster 
defines disease as— 

“Med. An alteration in the state of the body or of some of its organs, in- 
terrupting or disturbing the performance of the vital functions, or a particular in- 
stance or case of this; any departure from the state of health presenting marked 
symptoms; also, a specific kind of such alteration; a particular ailment or malady 
having special symptoms; as Addison’s disease, Bright’s disease, etc.; malady; affec- 
tion; illness, sickness, disorder.” 

In the case of Cary v. Preferred Accident Ins. Co., 127 Wis. 67, 74, 106 N. W. 
1055, 1057, 7 Ann. Cas. 484, the court said: 

“Another exemption agreed upon by the parties is that defendant should not be 
liable for death ‘resulting, either directly or indirectly, wholly or in part, from 
* * * bodily infirmity or disease of any kind.’ The facts as found exclude the 
idea that Mr. Cary was afflicted with any bodily infirmity or disease other than 
septicemia induced by bacterial infection entering through the abrasion of the 
skin. The exemption manifestly cannot apply to this bodily infirmity or disease, the 
result of the accident; for, if it were treated as within the exemption, then it 
would be difficult to conceive of liability under any circumstances under insurance 
against effects of bodily injury caused solely by external, violent, and accidental 
means. In the very nature of things injury resulting from such an accident must 
be accompanied by some bodily infirmity in the general sense, and probably by 
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disease in some form and degree, which in some measures contribute to the resulting 
disability or death.” (Italics ours.) 

The use in the case at bar of the words, “disease whether acquired accidentally 
or otherwise,” is no broader than the words “disease of any kind” in the Cary 
Case, and what was said in that case applies very forcibly to the situation here. 
Defendant states in its brief, “Of course, it was not intended in the present policy 
that a broken leg should be regarded as a disease.” With this admission it séems 
to us that the point falls. The construction to be given to this provision of the 
policy is that it means that the insurer was not to be liable for death due to disease 
acquired accidentally save through “bodily injuries, effected directly and inde- 
pendently of all other causes by accidental means (excluding self-destruction, or 
attempt thereat, while sane or insane), and due solely to external, violent and 
involutary causes, and leaving visible marks upon the body.” If this is the 
meaning, the facts in the case at bar do not come within the exceptions. See 
also, Summers v. Fidelity Mutual Aid Ass’n, 84 Mo. App. 605;, Rorabough v. 
Great Eastern Casualty Co., 117 Wash. 7,200 P. 587. 

It is insisted that the court erred in refusing to give instructions stating to 
the jury that under the law of the state of Massachusetts defendant had an 
absolutely perfect defense, and that to hold it liable in this suit would be to 
deprive it of property without due process of law and in violation of the Fourteenth 
Amendment of the Constitution of the United States and section 30 of article 2 
of the Constitution of Missouri, and ending by peremptorily instructing the jury 
to return a verdict for the defendant. There are two Massachusetts cases pleaded 
and cited in the brief which it is claimed show that the law of Massachusetts 
would not permit a recovery in this case. These are the cases of Smith v. 
Travelers’ Ins. Co., 219 Mass. 147, 106 N. E. 607, L. R. A. 1915B, 872, and 
Leland v. United Commercial Travelers of America, 233 Mass. 558, 124 N. E. 
517. A mere reading of these cases shows that they do not support defendant’s 
contention, but, on the contrary, shows that the rule in Massachusetts is the same 
as in this state. It is therefore unnecessary for us to decide whether the policy 
in the case at bar was a Massachusetts or a Missouri policy. 


[4] It is insisted that the court erred in refusing to allow defendant to appeal to 
the Supreme Court of Missouri; this is on the ground that a constitutional question 
is raised as to whether the trial court gave full faith and credit to the laws of 
Massachusetts. The full faith and credit provision of the Constitution of the United 
States is contained in section 1 of article 4, Constitution of the United States. 
Assuming that the constitutional question now urged is in good faith, the said pro- 
vision of the Constitution was nowhere drawn to the attention of the trial court, and 
for that reason there is now no constitutional question in the case (State v. Swift 
& Co., 270 Mo. 694, 195 S. W. 996; Lohmeyer v. Cordage Co., 214 Mo. 685, 113 
S. W. 1108), and the jurisdiction is here. 


[5] It is insisted that the court erred in giving plaintiff’s instruction No. 1. This 
instruction in part tells the jury that if they believe— 


“* * * That on or about the 27th day of August, 1921, the said Carl C. 
Cameron received a bodily injury, effected directly and independently of all other 
causes, by accidental means, and due solely to external and violent and involuntary 
causes and leaving visible marks upon his body; and if you further find that said 
injury was caused by the lancing or cutting a pimple or lump on his left forearm 
with a sharp instrument; and if you further find that on such instrument were deadly 
germs and that the presence of said deadly germs were by said cut or cuts intro- 
duced or injected into the arm of said Carl C. Cameron; and if you further find 
that as a direct result thereof, if you so find, the said Carl C. Cameron was con- 
tinuously totally disabled from the date of such injury; and if you further find that 
on September 5, 1921, the said Carl C. Cameron died as the direct result of said 
injury,” etc. 

It is claimed that the instruction does not have the jury find that the introduction 
of the deadly germs by means of the cut was an accidental injury, or that it was an 
injury due to external, violent, and involuntary causes, but that part of the instruction 
in which the jury is directed to find that death was caused by accidental means, etc., 
was the cutting or lancing of the pimple. Also that it submitted to the jury as to 
whether the insured died as a direct result of the cut or injury when he did not 
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die from the cut, the evidence showing that he contracted blood poisoning and pneu- 
monia and that the latter caused his death. We think these criticisms are hyper- 
critical. While the injury referred to in the instruction as being effected by “acci- 
dental means,” etc., was the injury of lancing or cutting the pimple by a sharp instru- 
ment, the instruction goes on and has the jury find that if there were deadly germs 
upon the instrument, whose presence was unknown to insured, and such deadly germs 
were introduced or injected into the arm of insured, and as the direct result thereof, 
that is, of the cutting accompanied with the unknowing insertion of deadly germs 
into the arm, insured died,etc., their verdict should be for plaintiff. If the jury found 
all these facts, as a matter of law the death was brought about by accidental means. 
It was not essential that the instruction submit all the evidence as to the various 
stages of insured’s illness; therefore it was not necessary to directly submit that the 
germs caused blood poisoning, and the latter caused pneumonia. It was not necessary 
to define the word disease within the meaning of the policy, for the reason that if 
insured died as the result of the things submitted in the instruction, then his death 
did not come within the exception of the policy providing that defendant should not 
be liable for death whether caused “accidentally or otherwise.” 

[6, 7] It is insisted that the court erred in refusing to give defendant’s instruction 
to the effect that if insured died of lobar pneumonia their verdict should be for de- 
fendant. The evidence shows that he died of lobar pneumonia, and that disease was 
brought about by germs inserted into the arm when insured cut the pimple; therefore 
the instruction was properly refused. Instruction H sought to submit to the jury 
that, although germs were introduced into insured’s system by the instrument used 
in cutting the pimple, and such germs caused blood poisoning, and such blood poison- 
ing weakened his physical resistance, resulting in pneumonia, and that this pneumonia 
caused his death, their verdict should be for the defendant. This instruction was 
properly refused. 1 C. J. 452; Fetter v. Insurance Co., 174 Mo. 256, 73 S. W. 592, 
61 L. R. A. 459, 97 Am. St. Rep. 560; Driskell v. Insurance Co., 117 Mo. App. 362, 
93.S. W. 880. From what we have said, instruction F was properly refused. 

{8] The original petition prayed for $5,100 but this did not include interest. The 
jury allowed interest, and the court permitted plaintiff to amend her petition after 
judgment to pray for interest. This is assigned as error. The court properly allowed 
the amendment. Section 1277, R. S. 1919; McClannahan v. Smith, 87 Mo. 428; Lamb 
v. St. Louis Cable & Western Rd. Co., 33 Mo. App. 489, 492, 493; Meyer v. Schmidt, 
130 Mo. App. 333, 339, 109 S. W. 832. 

The point is made in reference to the rejection of certain testimony offered by 
defendant, but from what we have said it becomes apparent that this testimony was 
immaterial. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


MARTIN v. TRAVELERS’ INS. CO. (No. 24725.) 
(Supreme Court of Missouri, Division No. 2. Oct. 6, 1925.) 
276. Southwestern Reporter 380. 
1. CONTRACTS—COURT CAN CONSTRUE CONTRACT ONLY AS PAR- 
TIES MAKE it. 
Court can construe contract only as parties make it. 


(For other cases, see Contracts, Dec. Dig. § 143.) 


2. INSURANCE—DEATH OF INSURED HELD NOT TO RESULT FROM 
ACCIDENTAL INJURIES, PRODUCING TOTAL DISABILITY BEGIN- 
NING “FROM DATE OF ACCIDENT,” WITHIN MEANING OF POLICY. 
Where railway fireman, injured while at work, continued to work until his usual 

quitting time, and also worked one or two nights thereafter, and died thereafter 

without being able to resume work, held that his death was not the result of acci- 
dental injuries, producing total disability “from date of accident” and continuing to 
date of his death, within meaning of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


Appeal from Circuit Court, Greene County, Guy D. Kirby, Judge. 
Action by May Martin against the Travelers’ Insurance Company. Judgment for 
plaintiff in the circuit court was reversed in the Springfield Court of Appeals (247 
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S. W. 1024), and case certified to Supreme Court. Judgment of circuit court reversed. 

G. M. Sebree, of Springfield, and Mosman, Rogers & Buzard, of Kansas City, 
for appellant. 

Hamlin, Hamlin & Hamlin and C. W. Hamlin, all of Springfield, for respondent. 

Barr, J. Action upon a policy of accident insurance. Respondent is the widow 
of William H. Martin, the insured, whose death is alleged to have been the result of 
accident within the terms of such policy. Judgment below went for plaintiff, bene- 
ficiary, and defendant was granted an appeal to the Springfield Court of Appeals. 
There the judgment of the trial court was reversed for procedural errors, and the 
cause was remanded. As it was deemed that the opinion of that court was in conflict 
with Mullins v. Masonic Protective Ass’n, 181 Mo. App. 394, 168 S. W. 843, a 
decision by the Kansas City Court of Appeals, the case was certified to this court. 

The insured was a locomotive fireman, working in the railroad yards at Spring- 
field, Mo. The evidence offered by plaintiff tended to show that insured was thrown 
against the can rack over the fire door of the engine by reason of the sudden impact 
caused by the engine and string of cars bumping into some freight cars standing on 
the track. The engineer testified that, at or about the time of such impact, the 
insured was putting a shovel of coal into the fire, and that he staggered against the 
can rack above the fire door and struck his shoulder. This was in the early part of the 
night shift. The engineer asked insured if he was hurt, and he said that he was not. 
He made no complaint of injury later. Insured continued at work until 4.30 a. m., 
his regular time of quitting. 

From the testimony of the plaintiff, it appears that the alleged injury must have 
occurred on September 15th. She said that insured came home from work at the 
usual time next morning, and complained of his back, and showed her a place about 
the size of a hen egg, close to the back bone on the left side and just above the hip. 
She testified that insured returned to work that night and the following night. From 
this testimony we conclude that insured worked the greater part of his shift after he 
was injured and he two following shifts. Without entering into details of the tes- 
mony, it suffices t osay that the evidence of plaintiff tended to show that insured 
thereafter became totally disabled. He never returned to work, and died November 
20, 1920. 

The defendant contended below, and now contends, that the injury to insured’s 
back, if any, was not caused by the impact between the engine and the freight cars, 
and that, even if it was so caused, such injury was not the cause of insured’s death, 
and that his death was caused by disease. We will assume, without detiding, that 
the evidence offered by plaintiff upon such issues tends to support the verdict of the 
jury, and proceed directly to a consideration of the question we regard as determina- 
tive. That question is: Was insured, by reason of such accidental injury, wholly 
and continuously disabled from date of accident, within the meaning of the policy? 
The policy contained the following provision: 

“If such injuries shall wholly and continuously disable the insured from date of 
accident from performing any and every kind of duty pertaining to his occupation, and 
during the period of such continuous disability but within 120 days frem date of 
accident, shall result, independently and exclusively of all other causes in any one 
of the losses enumerated in this part, the company will pay the sum set opposite such 
loss,” etc. (Italics ours.) 

It was then provided that for loss of life the company would pay the principal 
sum of the policy, which was $1,000. 

That insured was wholly and continuously disabled from a period of two or three 
days after the time of his alleged injury to the date of his death, there is no question 
oft this record. Nor can there be any doubt that he was not wholly and continuously 
disabled from the night of September 15th, when the alleged injury was received, 
until after the completion of his night’s work, on the shift beginning September 17th, 
from performing any and every kind of duty pertaining to his occupation. The 
question then is whether an injury suffered through accident, which does not result in 
wholly and continuously disabling the insured for two or three days after the acci- 
dental injury, comes within the provision that such injury “shall wholly and con- 
tinuously disable the insured from date of accident.’ The Springfield Court of 
Appeals held that the evidence tended to show that fact. It held that the words 
“from date of accident,” and “immediate” or “immediately,” were of similar import, 
and concluded that the weight of authority in construing such words of similar import 
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justified the conclusion that total disability, resulting from the accidental injury and 
within two or three days thereafter, was total disability “from date of accident” with- 
in the meaning of the policy before us. The Court of Appeals thus stated its con- 
clusion in this respect: 

“We are of the opinion that, under the facts of the case at bar and the better 
reasoned authorities, insured was wholly and continuously disabled from date of acci- 
dent as this phrase should be construed to effectuate the real purpose of the con- 
tracting parties.” 

The practice of substituting words of supposed similar import for words actually 
used by the: parties to the contract, and then proceeding to construe such substituted 
words, is at best of doubtful propriety. We decline to follow our learned brethren 
of the Court of Appeals in their conclusion that the words “from date of accident” 
are equivalent to “immediate” or “immediately,” and be led thereby into the prevail- 
ing maze of conflicting authority construing such substituted words. 

[1] The plain provisions of the policy before us are that, before the beneficiary 
can recover, the insured must have died within 120 days as the result of accidental 
injuries which produced total disability, beginning “from date of accident” and co1- 
tinuing to the date of his death. We can only construe the contract as the parties 
made it. We cannot help the beneficiary to escape the unfortunate consequences of 
an unwise or improvident contract made by the insured. There is no uncertainty or 
ambiguity about the words “from date of accident,” and, therefore, no room for a 
construction such as the Court of Appeals sought to put upon the words “immediate” 
or “immediately,” after they had concluded that those words were of similar import 
with the words “from date of accident.” Unless we can say that the occurrence of 
total disability two or three days after the accident is the occurrence of total disa- 
bility from “date of accident,” the beneficiary cannot recover. If we can say that 
total disability occurring two or thre days after the accidental injuries were received 
comes within the language of the policy, ther we could stretch such time to a week, 
a month, or the full period of 120 days, if the causes, set in motion by such accidental 
injury, resulted, in the ordinary course of nature, in the total disability and the death 
of the insured within 120 days. There is no time within such period of 120 days to 
which the liability of the company could not thus be extended. There is no room for 
such construction. 

That the words “from date of accident,” used in connection with the time the total 
disability must begin, mean that such total disability must begin within the day when 
the accident occurs, is apparent from the use of the same words in the same clause 
of the policy where it is provided, that, if certain losses occur “within 120 days from 
date of accident,” certain sums shall be paid the insured. As used in the latter con- 
nection, the words “from date of accident” undoubtedly mean from the calendar 
day upon which the accident occurred. The words are undoubtedly used in the same 
sense both times. There can be not the slightest doubt that, if insured’s death had 
not occurred within 120 days from September 15, 1920, as determined by excluding 
the day of his injury and including the day of his death, such death would not have 
been covered by the terms of the policy. 

We have found and are cited to no case where this court or either of the courts 
of appeal have previously decided what is meant by the words, “from date of acci- 
dent,” as used here. The only case cited by appellant is Robinson v. Masonic Protec- 
tive ASs’n, 87 Vt. 138, 88 A, 531, 47 L. R. A. (N. S.) 924. There the evidence 
tended to show that an accidental bruise resulted in a felon within 24 hours, and 
came within the provisions of the policy that the accidental injury should totally 
disable the insured “from the date of the accident.” In disposing of the case Was- 
son, J., said: 

din’ claim that no recovery can be had under clause B, because the plaintiff’s 
injury did not ‘totally disable him from the date of the accident,’ must also be deter- 
mined against the defendant on the tendency of the evidence and the construction 
of the contract. As already seen, the evidence tended to show that the felon appeared 
within less than 24 hours from the time of the injury. It further tended to show 
that total disability resulted from the time of its appearance. The question then is, 
was such disability within less than 24 hours after the time of the accident, though 
on the next calendar day, ‘from the rate of the accident’ within the meaning of that 
clause of the policy? A construction making the words ‘from the date of the acci- 
dent’ mean from the calendar day on which the accident occurred, would be so un- 
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reasonable in some cases as to render it almost certain that such a construction was 
not contemplated by the parties to the contract. For instance, the insured might meet 
with accidental injuries between 11 and 12 o’clock at night, it being within the last 
hour of the calendar day, and yet if that is the date contemplated by the policy, the 
total disability of the insured must begin within the same hour and perhaps instantly, 
in order to entitle him to the benefits provided by clause B. Assuming that this pro- 
vision was inserted in the contract by the insurer with intentions reasonable and just 
toward the insured, we think the words,’ date of the accident’ as used in that clause 
were intended to mean total disability from the day of the accident, reckoned from 
the time of the accident, that is, within 24 hours thereafter.” 

[2] That case construes those words as liberally as we think they can be con- 
strued. The reasoning of that court is sound, and should be followed in the case at 
bar. The total disability, resulting in death, against which defendant insured plain- 
tiff’s husband, did not occur within 24 hours after the alleged injury, which is the 
longest reasonable duration of time to be given to the words requiring that total dis- 
ability ensue “from date of accident.” The loss to the beneficiary is not covered by 
the policy in suit. 

This conclusion renders it unnecessary to consider any other assignments of 
error. The facts as to the commencement of total disability were so fully developed 


upon the trial that nothing could be accomplished by a new trial. Judgment reversed. 
All concur. 


GATH v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. (No. 18724.) 
(Supreme Court of Ohio. Oct. 20, 1925. Rehearing Denied Nov. 19, 1925.) 
149 Northeastern Reporter 389 
(Syllabus by the Court) 

1, INSURANCE—DEMAND FOR AUTOPSY, TO BE SEASONABLE, MUST 
BE MADE BEFORE BURIAL, WHERE INSURER’S AGENT HAD 
GROUNDS TO BELIEVE DEATH OTHER THAN BY ACCIDENT. 

A clause in a policy of accident insurance gave the insurer the “right and oppor- 
tunity to make an autopsy in case of death.” When the death is known to an agent 
of the insurer a reasonable time before burial, who has justifiable grounds for enter- 
taining the belief that such death was caused by other than accidental means, the 
demand for an autopsy, to be seasonable, must be made before burial. 

(For other cases, see Insurance, Dec. Dig. § 549.) 


2. INSURANCE—WHEN DEMAND FOR AUTOPSY TO BE MADE TO 
WIDOW STATED; VERBAL REQUESTS FOR AUTOPSY BY AGENT 
ON INSURED’S SON HELD INSUFFICIENT, WHERE LATTER DID 
NOT COMMUNICATE THEM TO WIDOW. 

Where a widow living at the home is named as the sole wihidhities of the in- 
sured, under the opportunity clause of the policy such demand should be made upon 
her. Verbal requests for opportunity to make an autopsy, made by an agent upon 
the son before burial, are not sufficient, where the son unequivocally notifies the 
agent that he will not, and in fact does not, communicate such requests to the widow 
beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 549.) 

Marshall, C. J., dissenting. 

Error to Court of Appeals, Butler County. 

Action by Maggie L. Gath against the Travelers’ Insurance Company of Hart- 
ford, Conn. Judgment for defendant was affirmed by the Court of Appeals, and 
plaintiff brings error. Reversed on rehearing —I[By Editorial Staff.] 

Suit was instituted in the court of common pleas by Maggie L. Gath, seeking to 
recover on a policy of accident insurance issued to her husband, Charles W. Gath, by 
the Travelers’ Insurance Company. Maggie L. Gath was the widow and sole bene- 
ficiary under a policy wherein her husband had been insured for the sum of $5,000, 
and accumulations, payable to his widow in case of death, provided death resulted 
directly or indirectly, but independently of all other causes, through external, violent, 
and accidental means. The policy contained the following provision : 

“(4) The company shall have the right and opportunity to examine the person of 
the insured when and so often as it requires in case of injury, and also the right and 
opportunity to make an autopsy in case of death.” 
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The insured died on April 25, 1923, at 9:30 a.m. Action on the policy was begun 
on August 6, 1923. On August 28, 1923, the insurance company by its counsel applied 
to the court for an autopsy upon the body of Charles W. Gath, alleging that the 
exact cause of death could only be ascertained by means of an autopsy and post 
mortem examination. On November 21, 1923, the plaintiff resisting, the cause was 
heard on the insurance company’s application, both parties submitting evidence thereon 
to the court. After the hearing the trial court ordered an autopsy upon the body of 
Charles W. Gath, ordered an exhumation for that purpose, and directed that, if 
within five days the widow failed to file her written consent thereto, the action 
should be dismissed at plaintiff’s costs. On November 26, 1923, the widow filed her 
formal declaration, in which she alleged that— 

“She did not object to and would not have objected to an autopsy had the same 
been demanded of her before burial of said decedent, but, the company waiving its 
right to such autopsy before burial, she now declines to have the body taken up from 
the grave and an autopsy held thereon.” 

The trial court thereupon dismissed the plaintiff’s action because of her refusal to 
comply with the order of the court. The Court of Appeals affirmed the judgment of 
dismissal, whereupon error was prosecuted to this court. 

The pertinent facts developed at the hearing are, in substance, as follows: Gath 
and his wife lived at Hamilton, Ohio. Gath’s death occurred on Wednesday, April 
25, 1923, at 9:30 a.m. He was buried on April 27th, the funeral services beginning 
about 1:30 p. m. of that day. An only son, Andrew Gath, who lived in Michigan, 
was at his father’s home for a period of about three weeks preceding his death, and 
looked after the funeral arrangements thereafter. It is conceded that the widow, 
plaintiff in error here, did not know that a demand was made for an autopsy upon 
the body of her husband until April 30th, three days after his burial. No demand for 
an autopsy was made before burial upon the widow by either of the agents of the 
insurance company. Whatever demand was made, was upon the son. One Dr. Flen- 
ner was the local medical examiner of the insurance company at Hamilton. He tes- 
tified that on the morning of April 26th at 8:30, he called the son, Andrew, by tele- 
phone and requested an autopsy of the body; this the son refused, and stated that he 
assumed all responsibility therefor. He later testified that it was upon the after- 
noon of that day that he made this request. The refusal of the son was reported by 
telephone to the claim adjuster of the company at Dayton on the afternoon of the 
26th. This agent of the company, between 4:30 and 5 o'clock of that day, called 
the local medical examiner at Hamilton by phone and asked him “to make the 
demand upon Maggie L. Gath, the beneficiary.” A written demand for an autopsy 
was also prepared at Dayton by the claim adjusting department on April 26th and 
forwarded to Dr. Flenner, who received the same before burial. In the meantime, on 
the morning of the 27th, the local medical examiner again verbally requested an 
autopsy from the son, but at no time was any effort made before burial to demand 
an autopsy from the widow, the sole beneficiary under the policy. In the meantime, 
and before burial, the agents of the insurance company knew of the death of the 
insured and had grave doubts whether the same was caused by accidental means. 

W. C. Shepherd and Andrews, Andrews & Rogers, all of Hamilton, and Frank H. 
Ward of Columbus, for plaintiff in error. 

Harry S. Wonnell, of Hamilton, McMahon, Corwin, Landis & Markham, of 
Dayton, and Sawyer & Paxson, of Cincinnati, for defendant in error. 

Jones, J. [1] A clause in the insurance policy under consideration gave the com- 
pany the right and opportunity to make an autopsy in case of death. The facts devel- 
oped on the hearing disclosed that the agents of the insurance company not only had 
knowledge of the death of the insured but entertained a belief that death was caused 
by other than accidental means. This they had at least 30 hours before burial. The 
widow was the sole beneficiary under the policy, and continued to. reside at the family 
home during the time intervening between the death and burial. A son who lived 
in Michigan was at the time at his mother’s home, looking after the funeral arrange- 
ments. At no time between the death and burial did the widow have any notice of 
a demand for an autopsy upon the body of her husband. The notice she received 
of that demand was on Monday, three days after the burial. On the hearing in the 
following November, while resisting the application for disinterment, she alleged that 
she did not object to, and would not have objected to, an autopsy had the same been 
demanded of her before burial. A verbal demand was twice made upon the son; the 
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first on the day before the burial, and the second shortly before the funeral services 
began. In each of the conversations had between the son and the insurance com- 
pany’s agents the son unequivocally told the agent that he would not notify his mother 
of the demand for an autopsy, but would assume all responsibility therefor. 

Two questions are presented by this record: First, Was the demand for an 
autopsy seasonably made by the agent of the insurance company? and, second, Was it 
made upon the proper person? 

The insured, having accepted the policy giving the company the right and oppor- 
tunity to make an autopsy in case of death, the majority. of this court do not deny 
the power of a court to grant that right in a proper case, nor deny the power of the 
court to dismiss an action if the beneficiary refuses to comply with such a contrac- 
tual clause in a policy of insurance, if the demand be seasonably made, or a reason- 
able excuse for delay be proven, and there are justifiable reasons for belief that death 
did not result “through external, violent, and accidental means.” Whether a court 
should authorize the disinterment of a body for purposes of an autopsy naturally 
depends upon the peculiar circumstances arising in each case. In the present case 
there was no fraud or concealment on the part of the beneficiary. 

Autopsy clauses, such as we have here, are construed strictly by the courts in 
favor of the insured, and require a demand for an autopsy to be made before burial 
especially when the death of the insured is known to the agents of the company, 
and it has reasonable grounds to believe that it was not caused by accidental means. 
The reporter cases upon the subject show that the courts very reluctantly “permit any 
interference with human remains when once interred.” Danahy v. Kellogg, 70 Misc. 
Rep. 25, 126 N. Y. S. 444, 448. It can readily be seen why this is so. Due regard 
for the feelings of the relatives, the protection of the sanctity of the grave, the 
exhumation of a body once interred, these and other considerations furnish cogent 
reasons why an autopsy could be more appropriately made and the assent of the 
relatives thereto more readily secured before rather than after burial. For these 
reasons the courts have generally maintained the principle that, if the death and 
attending circumstances are known to the agents of the insurance company, as they 
were in this case, the demand for an autopsy, to be timely, must be made before 
burial. Wehle et al., Ex’rs, v. United States Mutual Accident Ass’n, 153 N. Y. 116, 
47 N. E. 35, 60 Am. St. Rep. 598; Root, Adm’r, v. London Guarantee & Accident 
Co., Ltd., 92 App. Div. 578, 86 N. Y. S. 1055; United States Fidelity & Guaranty Co. 
v. Hood, 124 Miss. 548, 87 So. 115, 15 A. L. R. 605; Johnson v. Bankers’ Mutual 
Casualty Ins. Co., 129 Minn. 18, 151 N. W. 413, L. R. A. 1915D, 1199, Ann. Cas. 
1916A, 154. The foregoing are but a few of the cases sustaining the principle here 
announced, with which this court is substantially in accord. 

[2] We therefore approach the threshold of the second proposition: Was the 
demand for an autopsy made upon the proper person? ‘The testimony discloses that, 
when the insurance company made its two oral requests upon the son, the latter 
definitely advised the agent of the insurance company that he would not communicate 
the demand to his mother. The mother was at the family home, and during the time 
intervening between the death and burial was receiving visitors and friends of the 
family. Indisputably it was the widow and not the son who had the right to refuse 
or grant the right of an autopsy upon the body of her husband. The widow was the 
sole beneficiary, and was the only person who could be prejudiced by a refusal. She 
was the one to whom the demand should be communicated. This was recognized by the 
claim adjuster at Dayten, who, when he was advised that the son refused to permit 
an autopsy, ordered the local agent at Hamilton “to make the demand upon Maggie 
L. Gath, the beneficiary.” Had the son communicated to his mother the fact that a 
demand had been made, the case would assume another aspect, but when the son twice 
assured the agent that he would not and in fact did not, communicate the demand to 
his mother, it became the duty of the insurance company under the opportunity 
clause of the policy, to secure other means whereby the widow and beneficiary 
should be informed of the demand. In view of the fact that the son refused to 
make this communication to his mother, and so apprised the agent, there was no 
sufficient demand for an autopsy made upon the plaintiff below before burial. She 
had no notice of the demand until three days after burial, and no reasonable excuse 
for the delay was shown. 

It is the judgment of this court, therefore, that the demand for an autopsy was 
not seasonable, since it was not communicated to the widow and beneficiary before 
burial. The order of the trial court, made seven months after burial, requiring the 
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widow to assent to the exhumation of her husband’s body, was, under the circum- 
stances developed by the testimony, erroneous. 

The judgment of the Court of Appeals, affirming the dismissal of the action by 
the trial court, will be reversed for the reasons stated, and the cause remanded to 
the trial court, with directions to reinstate the action, and for further proceedings 
according to law. 

Judgment reversed. 

Matthias, Day, Allen, Kinkade, and Robinson, JJ., concur. 

Marshall, C. J., dissents. 


CONTINENTAL CASUALTY CO. v. COX. (No. 256.) 
(Court. of Civil Appeals of Texas. aoe June 18, 1925. Rehearing Denied Oct. 
, 1925.) 
275 Southwestern Reporter, 1094. 
1. INSURANCE—SERVICE ON FOREIGN INSURANCE COMPANY MAY ' 

BE HAD BY SERVING COMMISSIONER OF INSURANCE. 

Under Rev. St. arts. 4745, 4773, 4844, 4955, service upon foreign corporations 
conducting accident and health insurance business in Texas may be had by obtain- 
ing service on commissioner of insurance, and service on him is sufficient to support 
judgment by default. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


2. INSURANCE—CLERK’S STATEMENT AND SHERIFF’S RETURN THAT 
CERTIFIED COPY OF PETITIONER WAS SERVED WITH CITATION 
ON COMMISSIONER OF INSURANCE SUFFICIENT, 

Where service was had on foreign insurance company by serving commissioner 
of insurance, contention that citation was insufficient because it did not have attached 
copy of exhibits which were attached to petition was without merit, since citation 
issued by clerk and sheriff’s return showed that certified copy of petition was delivered 
with citation. 

(For other cases, see Insurance Dec. Dig. § 627[2].) 


Error from District Court Robertson County; W. C. Davis, Judge. 

Suit by Sam R. Cox against the Continental Casualty Company. Default judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

J. Felton Lane, of Hearne, for plaintiff in error. 

Bush & Parten, of Franklin, for defendant in error. 

Barcus, J. This suit was instituted by defendant in error against plaintiff in 
error to recover on a health and accident insurance policy. Defendant in error 
alleged that the plaintiff in error, Continental Casualty Company, “is a private foreign 
health and accident insurance company, organized under the laws of the State of 
Indiana, with its general office in Chicago, Ill, and with the permit to do business 
in Texas under the laws of Texas; that John M. Scott, of Austin, Tex., is com- 
missioner of insurance of the State of Texas, upon whom service of process may 
be had, as made and provided by law in such cases.” Citation was issued August 
29, 1924, directed to the sheriff or any constable of Travis County, commanding 
him to “summon Continental Casualty Company, a private corporation, with its 
general office at Chicago, Ill., by serving a true copy-of this citation, together with 
the accompanying certified copy of plaintiff’s petition, on John M. Scott, commis- 
sioner of insurance, Austin, Tex.,” to appear at the October, 1924, term of. that 
court, and the return of the sheriff shows that it was so executed on August 30, 
1924. Plaintiff in error filed no answer, and judgment by default was rendered on 
November 21, 1924. The term of court adjourned December 12th, and on December 
29th thereafter plaintiff in error filed its petition and bond for writ of error. The 
judgment of the trial court recites that, “the defendant being duly and legally cited 
in the manner provided by law, came not but wholly made default.” The only 
issue involved in this appeal is whether the service of citation on John M. Scott, com- 
missioner of insurance, was sufficient to support a judgment by default against 
plaintiff in error. The citation with copy of petition which was served on the com- 
missioner was by him promptly forwarded to plaintiff in error. 

Articles 4724 to 4774 of the Revised Statutes deal with life, health, and acci- 
dent insurance compamies. Article 4745 provides how service of process may be 
had on a domestic insurance company. Article 4773 provides that service on a foreign 
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life insurance company may be had by serving the commissioner of insurance and 
banking, and article 4844 provides that service of process on fraternal benefit socie- 
ties may be had by serving the commissioner of banking and insurance. Article 
4955 of the Revised Statutes provides: 

“All the provisions of the laws of this state applicable to life, fire, marine, inland, 
lightning, or tornado insurance companies shall, so far as the same are applicable, 
govern and apply to all companies transacting any other kind of insurance business 
in this state, so far as they are not in conflict with the provisions of law made 
specially applicable thereto.” 

[1] Under the articles of the statutes above referred to, we think that service 
upon a foreign corporation, conducting an accident and health insurance business 
in Texas, can be had by obtaining service of process upon the commissioner of insur- 
ance and banking, now the commissioner of insurance, and that service upon the com- 
missioner of insurance is sufficient to support a judgment by default. American 
Indemnity Co. v. City of Austin, 112 Tex. 239, 246 S. W. 1019; Mosaic Templars 
of America v. Smith (Tex. Civ. App. 236 S. W. 175; International Order of 
Twelve, Knights and Daughters of Tabor, v. Brown (Tex. Civ. App.) 190 S. W. 
251; Haytian Tabernacle No. 604, International Order of Twelve, Knights and 
Daughters of Tabor, v. McKinney (Tex. Civ. App.) 224 S. W. 202. 

[2] Plaintiff in error contends that the citation served on the commissioner of 
insurance, which was forwarded to it, was not sufficient because it did not have 
attached thereto a copy of the exhibits attached to defendant in error’s petition 
filed in the trial court. This assignment is without merit. The citation issued by 
the clerk states that a copy of plaintiff’s petition is attached, and the sheriff’s 
return shows that a certfied copy of plaintiff’s petition was delivered with the cita- 
tion. There is nothing in the record to challenge the verity of these certificates by 
the officer. 

We have examined all of plaintiff in error’s assignments of error, and same are 
overruled. The judgment of the trial court is affirmed. 

On Rehearing. 

Appellant in its motion for rehearing challenges the finding of fact in the 
original opinion that “the citation, with copy of petition which was served on the 
commissioner, was by him promptly forwarded to plaintiff in error.” Upon investi- 
gation we find that appellant is correct in his statement that there is nothing in the 
record to sustain said finding, and same is withdrawn from said opinion. The 
judgment in this case was rendered by default, and no statement of facts accompanies 
the record. We obtained the above statement of fact from a letter which is 
embraced in the transcript filed in this case. Said letter, however, had no proper 
place therein, and should not have been contained in the transcript. 

The judgment of the trial court recites that “the defendant, being duly and 
legally cited in the manner provided by law, came not but wholly made default.” 
In an appeal from a default judgment only matters of fundamental error can be 
considered. Southwestern Surety Ins. Co. v. Gulf, T. & W. Ry. Co. (Tex. Civ. App.) 
196 S. W. 276; Carson Bros. v. McCord-Collins Co., 37 Tex. Civ. App. 540, 84 S. W. 
391; Jenness v. the First Nat. Bank (Tex. Civ. App.) 256 S. W. 634. 

_ [3] The original citation as served on appellant accompanies the record, and it 
recites the fact that a certified copy of appellee’s petition was delivered with the 
citation. Since appellant did not in the trial court challenge in any way the state- 
ment contained in said citation, nor challenge the statement contained in the judg- 
ment as entered by the court, this court is bound by said recitations. Bomar v. 
Morris, 5 9Tex. Civ. App. 378, 126 S. W. 663; Martin v. Burns, 80 Tex. 676, 16 
S. W. 1072; Treadway v. Eastburn, 57 Tex. 209; Davis v. Robinson, 70 Tex. 394, 
7S. W. 749. 

The motion for rehearing is overruled. 
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ADDISON v. COMMERCIAL CASUALTY INS. CO. (No. 5290.) 
(Supreme Court of Appeals of West Virginia. Sept. 29, 1925.) 
129 Southeastern Reporter, 711. 

(Syllabus by the Court.) 
INSURANCE—APPLICATION FOR ACCIDENT AND HEALTH INSUR- 
ANCE IN FOREIGN COMPANY MUST BE ATTACHED TO POLICY IN 

ORDER TO BECOME PART OF CONTRACT. 


Point 1 in the syllabus of the case of Bowyer v. Casualty Co., 72 W. Va. 333, 78 
S. E. 1000, applied. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

Error to Circuit Court, Harrison County. 

Action by Maymil H. Addison against the Commercial Casualty Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Judgment reversed, 
verdict set aside, and new trial awarded. 

Carter & Sheets, of Clarksburg, for plaintiff in error. 

Coffman & Morris, of Clarksburg, for defendant in error. 

Hatcuer, J. In 1921, W. G. Addison was in the employment of Auto Sales 
Company of Clarksburg, as a repairer of automobiles, and earned his living by his 
services for the company. Upon an application for an accident insurance policy to 
the defendant, Commercial Casualty Insurance Company of New Jersey, Addison 
stated that he was a repairer of automobiles, and that he had in contemplation no 
hazardous undertaking. A policy was issued Addison by defendant in April, 1921, 
wherein the application was made a part of the insurance contract, and which con- 
tained a clause stating that the insurance thereunder should not cover any disability, 
fatal or nonfatal, sustained by the insured which should result directly or indirectly 
from “unnecessary exposure to obvious danger.” The policy recited that it con- 
tained the entire contract of insurance, except as it might be modified by the com- 
pany’s classification of risks in the event that the insured was injured after having 
changed his occupation to one classified as more hazardous, or while doing any act 
pertaining to any occupation so classified. The classification manual was not attached 
to or made part of the policy. 

Addison was killed July 23, 1921, in an automobile wreck, while participating 
in a public race for stakes on the race track of the Clarksburg fair grounds. He 
was serving at the time as mechanician on one of the racing cars, which he himself 
had built for the race. Upon an action to recover the insurance, brought by plaintiff, 
as sole beneficiary under the policy, judgment was rendered by the circuit court of 
Harrison County for defendant, and plaintiff now prosecutes error here. 

The defendant filed a special plea, alleging that the true meaning of the policy is 
that defendant was bound thereby only while Addison remained an automobile re- 
pairer; that, at the time of his death, Addison had entered upon a different voca- 
tion with duties so dangerous as to be classified by defendant as uninsurable; and 
that defendant did not undertake to indemnify against his death while in the more 
hazardous occupation. 

During the trial, a witness for the defendant, over objection of plaintiff, was per- 
mitted to read from a classification manual issued by the defendant that a mechanician, 
while racing or in speed tests, was not insurable. The manual was then introduced 
in evidence, so far as it related to what had been read. The court gave an instruc- 
tion based on the classification of risks as made by the manual, which is as follows: 

“The court instructs the jury that the jury must not consider any of the provi- 
sions of the defendant’s classification of risks and premium rates as testified to by 
the witness Bryant, unless you beli¢ve from the evidence that at the time of the acci- 
dent which caused the death of the insured, Walter G. Addison, he was not engaged 
in the vocation or calling under which he was insured; but, if the jury believe 
from a preponderance of the evidence that at the time of said accident the insured 
was so engaged in a different vocation or calling from that under which he was 
insured, the jury should consider the provisions of the company’s classification of 
risks and premiums as testified to by witness Bryant, for the purpose of determining 
whether at the time of his death the insured was engaged in a vocation classified 
by the company as a more hazardous risk than that under which he was insured, or 
whether such risk was classified by the company as noninsurable, and that in either 
of such contingencies the jury should find for the defendant.” 
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The plaintiff charges error to the special plea, to the introduction of the 
manual in evidence, and to the instruction of the court, on the ground that they 
set up matters not included in the insurance policy. Plaintiff relies on section 62, 
chapter 34, of the Code, and the construction placed thereon by Bowyer v. Con- 
tinental Casualty Co., 72 W. Va. 333, 78 S. E. 1000, wherein we held as follows: 

“To make the application for a policy of insurance in an accident and health 
insurance company, organized under the laws of a state other than this and doing 
business here, containing warranties, part of the contract of insurance, it must be 
attached to the policy. Mere reference to it in the policy and adoption thereof in 
terms do not suffice.” 

Reference to the classification manual would, under the common-law rules, 
have made it a part of the policy; but, as pointed out by this court in Bowyer v. 
Casualty Co., supra, the statute has changed that rule so far as it relates to acci- 
dent policies issued by corporations organized under the laws of another state, as 
was the defendant company. Mere reference to some other paper, and its adoption 
by the policy, no longer makes such paper a part of the policy. The purpose of 
the statute, as explained in the Bowyer Case, is to require every condition, cove- 
nant, and agreement of the insurance contract to be expressed in the policy or 
papers attached, so that the insured at all times may have at hand exact informa- 
tion of his obligations and restrictions. The right of the insured may not be sub- 
jected to a classification manual of which he has vague, if any, information or 
memory. If the classification manual was no part of the policy, then it had no 
place in the evidence. It was not competent for any purpose. Whether the race 
was obviously dangerous depended on the skill and carefulness of the drivers, the 
construction of the automobiles, the rate of speed, the distance to be run, the con- 
dition of the track, and perhaps other factors entering into the race, and not on 
an ex parte classification prepared by the defendant. The defendant’s manual must 
be rated merely as a self-serving declaration or statement, of which Jones says: 

“It would be obviously unsafe if parties to litigation were, without restriction, 
allowed to support their claims by proving their own statements, made out of 
court. Such a practice would be open, not only to all the objections which exist 
against the admission of hearsay in general, but would also open the door to 
fraud and the fabrication of testimony.” Jones on Evidence. Civil Cases, par. 
235; Jefferson v. Simpson, 83 W. Va. 274, 98 S. E. 212. 

The admission of the manual in evidence, as well as the instruction based 
thereon, was therefore error. For the reasons given, the judgment of the lower 


court will be reversed, the verdict of the jury set aside, and a new trial awarded. 
Judgment reversed. 


Verdict set aside. 
New trial awarded. 
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AUTOMOBILE 


NATIONAL FIRE INS. CO. OF HARTFORD, CONN., v. ELLIOTT. 
(Circuit Court of ae — Circuit. July 28, 1925.) 


7 Federal Reporter (2d) 522. 

1. INSURANCE—ENTIRE CONTEXT AND SUBJECT-MATTER CONSID- 
ERED IN DETERMINING MEANING AND APPLICATION OF SPE- 
CIFIC WORDS AND EXPRESSIONS. 

Entire context and subject-matter of contract of insurance will be considered 
in determining meaning and application of specific words and expressions. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—WORDS AND EXPRESSIONS NOT ALWAYS GIVEN 

THEIR MOST USUAL APPLICATION. 

Courts will not always give to words and expressions of insurance contracts 
their most usual application, for to do so would necessarily be to adopt a restricted 
application. 

(For other cases, see Insurance, Dec. Dig. §146[2].) 


3. INSURANCE—TRANSPORTATION CLAUSE IN AUTOMOBILE IN- 
SURANCE POLICY HELD TO CONTEMPLATE COLLISION OF CON- 
VEYANCE ON WHICH AUTOMOBILE WAS BEING CARRIED. 

Fire and transportation automobile policy, insuring against perils while auto- 
mobile was “being transported in any conveyance by land or water, the stranding, 
sinking, collision, burning, or derailment of such conveyance * '* *" held to 
contemplate collision of conveyance on which automobile was being carried, and 
insurer liable, regardless of cause of collision. 

(For other cases, see Insurance, Dec. Dig. §424.) 


4. INSURANCE—COLLISION OF ELEVATOR CARRYING AUTOMOBILE 
WITH BOTTOM OF SHAFT HELD “COLLISION,” WITHIN POLICY. 
Where fire and transportation automobile policy insured against perils of col- 

lision of conveyance used to transport automobile, when automobile was being 

lowered from second floor of storage room to ground floor, and elevator dropped 

and struck bottom of shaft, and automobile was bent, broken, and twisted, there 

was “collision” of elevator with bottom of shaft, within meaning of policy. 
(For other cases, see Insurance, Dec. Dig. §424.) 


In Error to the District Court of the United States for the Western District 
of Missouri; Arba S. Van Valkenburgh, Judge. 

Action by Mrs. A. J. Elliott against the National Fire Insurance Company 
of Hartford, Conn. Judgment for plaintiff, and defendant brings error. Affirmed. 

Murat Boyle, of Kansas City, Mo. (William S. Hogsett, of Kansas City, Mo., 
on the brief), for plaintiff in error. 

Fred A. Boxley, of Kansas City, Mo., for defendant in error. 

Before Stone and Lewis, Circuit Judges, and Scott, District Judge. 

Scott, District Judge. This is an action at law upon a policy of insurance 
issued by plaintiff in error, defendant below, covering the automobile of the defend- 
ant in error, plaintiff below. The cause was tried upon a stipulation of facts and 
the testimony of certain witnesses, and the trial court directed the jury to find a 
verdict in favor of the plaintiff, but submitted to the jury the question of the 
amount of damage. The jury returned a verdict in favor of the plaintiff in the 
sum of $2,387, and judgment was rendered thereon. 

The defendant below brings the case here on writ of error and has formally 
assigned nine separate errors. The nine assignments of error, however, in their 
last analysis, present but two questions, and they are whether either the “trans- 
portation clause” or the “collision clause” of the policy cover the contingency out 
of which the damage to the automobile was sustained. 

The policy is designated as a “fire and transportation automobile policy,” with 
a collision clause attached. Under the transportation clause in the policy, the plain- 
tiff is insured “against direct loss or damage, from the perils insured against, to 
the body, machinery, and equipment of the automobile described herein, while 
within the limits of the United States (exclusive of Alaska, the Hawaiian and 
Philippine Islands, and Porto Rico) and Canada, including while in building, on 
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road, on railroad car or other conveyance, ferry or inland steamer, or coastwise 
steamer between ports within said limits. The following are the perils insured 
against: (a) Fire, arising from any cause whatsoever, and lightning; (b) while 
being transported in any conveyance by land or water, the stranding, sinking col- 
lision, burning or derailment of such conveyance. * * *” 

Under the collision clause the policy is extended to cover damage to the auto- 
mobile and equipment “by being in accidental collision during the period insured 
with any other automobile, vehicle, or object. * * *” At the trial, after the 
introduction in evidence of the policy, plaintiff and defendant entered into and 
agreed to a stipulation of facts by which plaintiff in error admitted the issuance 
of the policy, the payment of the premium, the waiver of proofs of loss, and the 
performance by the defendant in error of all conditions precedent or subsequent. 
The stipulation further provided: 

“That at the time said policy was written, and at the time of the damage 
thereto, plaintiff kept said automobile in a public garage located at Thirty-fifth 
street and Broadway, in Kansas City, Mo., said garage being known as “Woodlea 
Garage”; that said garage is a three-story building, with a basement, and the auto- 
mobiles stored therein are transported from floor to floor by means of an electric 
elevator; that it was the custom of plaintiff to drive said automobile into said 
garage when through with its use, and that said garage stored same on the second 
floor thereof; that, when desiring to use said automobile, plaintiff was accustomed 
to notify the operators of said garage, who would cause said automobile to be 
brought from the second floor to the first floor; that on the 13th day of July, 1922, 
plaintiff ordered her said automobile, being the automobile described in said policy 
of insurance, for the purpose of a pleasure call; that an employee of said garage 
drove said automobile onto the elevator on the second floor of said garage building 
and started the descent of said elevator and said automobile, intending to stop at 
the first floor, but when midway between the second floor and the first floor of said 
garage the cables, supports, and apparatus holding and controlling said elevator 
collapsed and broke, so that said elevator with said automobile upon it dropped with 
great speed a distance of about 21 feet to the basement floor or bottom of the 
elevator shaft, the elevator (with said automobile on it) striking the bottom of 
said shaft with great violence; that said automobile weighed in excess of 4,000 
pounds, and by reason of the violent contact of the elevator (said automobile being 
thereon) with the bottom of said elevator shaft said automobile of plaintiff was 
bent, twisted, and broken so that the value of the salvage remaining was $300.” 

Counsel for plaintiff in error, in arguing the case, lays down two proposi- 
tions: (1) “The damage to plaintiff’s car did not result from a peril insured against 
under the transportation clause of the policy”; and (2) “the damage sustained by 
— assured to the automobile is not covered under the collision clause in the 
policy.” 

Preliminary to addressing themselves to the above questions, counsel have 
laid down and discussed certain principles which it is contended should guide the 
court in its interpretation of the language of the policy. Counsel says: “In con- 
struing a written contract, the words employed will be given their ordinary and 
popularly accepted meaning, in the absence of anything to show they were used in 
a different sense,” citing 13 C. J. 531. 

Counsel further say: “As a corollary to the above proposition, we desire to 
emphasize the rule that an insurance contract is to be construed in the same man- 
ner and according to the same fundamental rules as any other contract.” 

Supporting these preliminary observations, counsel say: “In the case of Im- 
perial Fire Insurance Co. v. Coos County, 151 U. S. 452, 463, 14 S. Ct. 379, 381 
(38 L. Ed. 231), it was said: ‘But the rule is equally well settled that contracts 
of insurance, like other contracts, are to be construed according to the sense and 
meaning of the terms which the parties have used, and, if they are clear and un- 
ambiguous, their terms are to be taken and understood in their plain, ordinary, 
and popular sense.’ The above quotation has been many times cited by this court, 
notably in Standard Life & Accident Insurance Co. v. McNulty, 157 F. 224, 85 
C. C. A. 22; McGlother v. Provident Mutual Accident Co., 89 F. 685, 32 C. C. A. 
318; Hawkeye Commercial Men’s Association v. Christy (C. C. A.) 294 F. 208.” 

Other cases are cited and quoted to the same effect. And again counsel say: 
“In the case of Hawkeye Commercial Men’s Association v. Christy, 294 F. 208, 
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210, this court, in referring to the decision of the Supreme Court in Imperial Fire 
Insurance Co. v. Coos County, 151 U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231, said 
in that case: ‘The Supreme Court * * * sharply called a halt to the tendency 
at that time to treat contracts of insurance as a separate class, to be interpreted 
by the rule that, if the meaning of the contract were doubtful, the construction 
should be adopted which was most favorable to the assured, and to be assiduous 
to discover such a doubt.’” 

[1, 2] We have no disposition to combat the principles of law stated and quoted 
by counsel for plaintiff in error. We accept these principles as fundamental and 
well settled. It does not follow, however, that courts will refrain from consider- 
ing the entire context and subject-matter in determining the meaning and appli- 
cation of specific words and expressions. On the contrary, courts will carefully 
consider these matters, and particularly when the subject or class of instruments 
are of recent origin and use. Neither does it mean that courts will always give 
to words and expressions their “most” usual application, for to do so would neces- 
sarily be to adopt a restricted application. A certain amount of elasticity is neces- 
sary in the application of old expressions to new subjects. 

With these principles in mind we are to determine what the perils were that 
were covered by the transportation clause of the policy. The provision is: “(a) 
Fire, arising from any cause whatsoever, and lightning; (b) while being trans- 
ported in any conveyance by land or water, the stranding, sinking, collision, burn- 
ing, or derailment of such conveyance. * * *” 

From the nature of this provision there is necessarily a paucity of judicial 
precedents to guide us in our considerations. This no doubt results from the novelty 
of transporting one vehicle upon another with any great frequency. Motor vehicles 
are in themselves comparative new vehicles. The custom of traveling long distances 
in vehicles propelled by their own power, and transporting them upon railroad cars, 
ships, and ferryboats, is of comparative recent origin. What few court decisions 
there are upon the subject most usually involve interpretation of the so-called col- 
lision clause of policies; that is, where the automobile or motor vehicle in question 
comes in violent contact with some object through its own momentum, rather than 
being injured and damaged by the collision of the conveyance upon which it is 
being transported. These cases are, however, in a measure helpful, as they do, of 
course, involve the question of what is a collision in the circumstances. 

Considering the question before us from a literal standpoint, what are the factors 
involved in the transportation clause of this policy? 

First, the injured vehicle must have been in the act of being “transported.” 
Counsel in the instant case have raised no question as to the meaning of that 
term; indeed, in their stipulation in this case they themselves adopt the same ex- 
pression, agreeing that the building in which the accident occurred was one in which 
“automobiles stored therein are transported from floor to floor by means of an 
electric elevator.” So we assume that defendant in error’s automobile was being 
transported. 

Second, the automobile must have been in the course of transportation in a 
“conveyance.” What is a conveyance? Webster defines a conveyance as a vehicle, 
“the instrument or means of carrying or transporting anything from place to place.” 
A vehicle, according to Bouvier’s Law Dictionary, “includes every description of 
carriage or other vehicle or contrivance used or capable of being used as a means 
of transportation on land.” 

In Orcutt v. Century Bldg. Co., 201 Mo. 424, 99 S. W. 1062, 8 L. R. A. (N. S.) 
929, the court said: “A person or corporation operating an elevator to transport 
persons or property from one floor to another of a building, is as much a carrier 
as is a person or corporation operating a railroad or stage coach.” 

So we may assume that the elevator in question was a conveyance, and, not 
being used upon or in connection with any body of water, it was by land literally. 

Third, the one contingency applicable in the instant case, if any, is designated 
by the expression “collision.” What is a collision? Webster says it is the “act 
or instance of colliding.” Now the etymology of the word “collide” is. “col” plus 
“ledere.” “Col,” Webster says, is an assimilated form of “com,” and that “com” 
means “together,” and that the Latin word or form “ledere’ means “to strike.” 
Therefore collision, as stated in the Standard Dictionary, means “to strike to- 
gether.” In the instant case the next inquiry is: What must strike together? 
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Manifestly two objects of some kind. The elevator was certainly an object. Quzre: 
Was the “basement floor or bottom of the elevator shaft” another object? In 
considering the collision clause of similar policies, some courts have had occasion 
to consider somewhat similar questions. And it would seem that in the instant 
case this very point is, in the last analysis, the determining one. 

The New Jersey Supreme Court, in Harris v. American Casualty Co., 83 N. J. 
Law, 641, 85 A. 194, 44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846, said: “Water 
and land are ‘objects,’ and an automobile which runs into either or both ‘collides’ 
with an object or objects.’ It would seem that for other and stronger reasons 
the shaped and prepared bottom of the elevator shaft on the floor of a basement 
is an object, when considered in opposition to the descending elevator. So it would 
seem beyond question that, so far as the letter of the policy is concerned, the 
automobile in question was damaged “while being transported in a conveyance 
by land” through the “collision” of such conveyance. 

But counsel for plaintiff in erfor insist that such an interpretation would not 
be in accord with the plain, ordinary, and popular sense of the expression “collision,” 
and upon this point we must concede that the courts are not in entire agreement. 
Some courts have given more breadth and elasticity to the expression “collision” 
than others. Counsel for plaintiff in error urges decisions of the Supreme Courts 
of Wisconsin, California, Texas, and Washington as sustaining their contention, 
while counsel for defendant in error cite the decisions of the Supreme Courts of 
New Jersey, New York, Illinois, Pennsylvania, Indiana, and Michigan. 

Bell v. American Insurance Co., 173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179, 
cited by plaintiff in error, was an action to recover damages on an insurance policy 
insuring plaintiff against damage to his automobile on account of being an acci- 
dental collision with “any other automobile, vehicle, or object.” We quote the facts 
from the opinion in the case: “On the 14th day of September, 1919, plaintiff was 
driving his automobile down Twenty-first street in the city of Superior. He turned 
on Logan avenue, with the intention of backing out and turning around. He had 
crossed the crosswalk by 6 or 8 feet, and practically stopped his car, the power being 
in neutral, preparatory to backing out. One side of the car gradually settled into 
the ground and the car tipped over. Plaintiff seeks to recover the damage resulting 
to the car by its coming into contact with the ground at the time of the upset.” 
Plaintiff recovered in the lower court, and on appeal the Supreme Court of Wis- 
consin reversed the lower court, holding that the term “collision” did not include mere 
contact with the ground on the tipping over of the car. We quote that portion of the 
opinion indicating the view of the Wisconsin court: 

“The term ‘collision’ has not received frequent consideration by courts. A num- 
ber of cases in which the term has been considered have been collated by the industry 
of counsel and cited to our attention. We here preserve a reference to the following 
for the future convenience of bench and bar: Newtown Creek Towing Co. v. 
Etna Ins. Co., 163 N. Y. 114, 57 N. E. 302; London Assurance v. Companhia, 167 
U. S. 149, 17 S. Ct. 785, 42 L. Ed. 113; Cline v. Western Assurance Co., 101 Va. 496, 
44 S. E. 700; Harris v. American Casualty Co., 83 N. J. Law, 641, 85 A. 194, 44 
L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846; Hardenbergh v. Employers’ Liability 
Co., 80 Misc. Rep. 522, 141 N. Y. S. 502; Stuht v. U. S. Fidelity & Guaranty Co., 89 
Wash. 93, 154 P. 137; O’Leary v. St. Paul Fire & Marine Ins. Co. (Tex. Civ. 
App.) 196 S. W. 575; Graham v. Ins. Co., 220 Mass. 230, 107 N. E. 915. None of 
these cases, however, deal with a situation similar to the one here presented, unless 
it be Harris v. American Casualty Company, supra. That case was referred to in 
Wettengel v. United States ‘Lloyds,’ 157 Wis. 433, 147 N. W. 360, Ann. Cas. 1915A, 
626, where it was said that it had but advisory value in this court and its sound- 
ness was doubted. A further consideration of the subject does not remove the doubts 
there expressed. 

“For the purpose of showing a practical construction of the contract on the 
part of the company, the plaintiff proved by the agent who delivered the policy in 
question that the company provided, and sometimes used, another form covering 
the damage resulting from collision, which specifically excluded ‘damage caused by 
striking any portion of the roadbed or by striking the rails or ties of street, steam, 
or electric railroads.’ It is.argued that because in some instances the company used 
a form specifically. excluding damage caused by striking any portion of the roadbed, 
or by striking the rails or ties of street, steam, or electric railroads, a purpose is 
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indicated to assume responsibility by the use of the one form for damage excluded 
by the express terms of the other. Without stating whether, in our opinion, this 
testimony proves, or tends to prove, a practical construction of the contract here in 
question by the company, we are clear that it does not tend to prove a practical 
construction in harmony with that for which respondent contends. As we construe 
the clause quoted, it has no reference to damage caused by upsets, but it does exclude 
damage caused by projecting portions of the roadbed in the course of travel. It is 
common knowledge that an automobile traveling along a highway frequently strikes 
an unevenness of surface in the roadbed sufficient to do damage to the automobile, and 
this, we think, is the damage excluded by the clause in the other form sometimes 
used by the company. Such circumstances were held not to constitute a collision 
in Doherty v. Ins. Co., 38 Pa. Co. Ct. R. 119. * * *” 

Mobald v. Western Indemnity Co., 53 Cal. App. 683, 200 P. 750, was decided 
by the District Court of Appeal, First District, California. In that case “the driver 
of said automobile, to avoid striking another automobile, swerved to the outer edge of 
the roadway, and said roadway gave way, causing said automobile to run down an 
embankment, and, after leaving said roadway, to overturn, and roll down the side of 
a mountain; that plaintiff’s said automobile did not strike or collide with any object 
upon the said roadway, nor did said automobile strike or collide with any object 
upon the said embankment or mountain side prior to the time said automobile over- 
turned.’ 

The court then said: “We are cited to no case in this state where the facts are 
similar to the facts of the present case, but our attention has been called to the recent 
case of Bell v. American Ins. Co. [173 Wis. 533] 181 N. W. 733 [14 A. L. R. 179].” 

The court then quotes with approval from that case, and, continuing, says: “In 

the instant case, the damage to plaintiff’s car was caused proximately by its turning 
cver on the edge of the road. Its subsequent revolutions and consequent damage 
were but the operation of physical laws set in motion when it turned over on the 
edge of the road. The proximate and only cause of the accident was, not a collision, 
but the upsetting of the automobile.” 
*  Ploe v. International Indemnity Co., 128 Wash. 480, 223 P. 327, 35 A. L. R. 999, 
was a case very similar in its facts to the Moblad Case just referred to. The 
Washington court apparently followed the Moblad Case, holding that, where the 
automobile got beyond the control of the driver and left the road, striking a stump, 
capsized, and rolled to its destruction, there was no collision within the meaning of 
the policy, which insured against “collision with another automobile, vehicle, or 
object.” 

Harris v. American Casualty Co., decided by the New Jersey Court of Errors and 
Appeals, 83 N. J. Law, 641, 85 A. 194, 44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 
846, adopts a very liberal interpretation of the term “collision.” In that case the 
policy covered loss or damage “resulting solely from collision with any moving 
or stationary object.” Plaintiff’s automobile was being driven over a bridge on 
a highway. The sides of the bridge were protected by guard rails. The car crashed 
through the rail on one side and was precipitated into the stream below. The ma- 
chine turned upside down after leaving the bridge, and rested in an inverted position 
in the bed of the stream. We quote from the opinion: 

“As there could have been no collision without the presence of an object with 
which to collide, we will first consider whether the water of the stream and the 
earth beneath it were objects within the meaning of the policy. The Standard Dic- 
tionary defines ‘object’ as ‘anything which comes within the cognizance or scrutiny 
of the senses; especially anything tangible or visible; * * * anything, whether con- 
crete or abstract real or imaginary than may be perceived or apprehended by the 
mind; that of which the understanding has knowledge.’ Water and land, therefore, 
are objects—physical objects. They are not abstract or imaginary, but tangible, 
visible, concrete, and real, and may be perceived and apprehended by the mind; the 
understanding has knowledge of them. 

“ ‘Collision’ means the act of colliding; a striking together; violent contact. See 
Standard Dictionary. The Supreme Court of the United States in London Assurance 
Co. v. Companhia De Moagens Do Barreiro, 167 U. S. 149, at page 155, 17 S. Ct. 785, 
at page 787, 42 L. Ed. 113, at page 119, speaking to the subject of collision in admiralty 
law, said: ‘As to the first, we think that the vessel was “in collision’ within the 
meaning of the language used in the certificate which represented and took the place 
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of the policy. It was not necessary that the vessel should itself be in motion at the 
time of the collision. If, while anchored in the harbor, a vessel is run into by anather 
vessel, it would certainly be said that the two vessels had been in collision, although 
one was at anchorage and the other was in motion. * * * It is impossible, as we 
think, to give a certain and definite meaning to the words “in collision,” or to so 
limit their meaning as to plainly describe in advance that which shall and that which 
shall not amount to a collision, within the meaning of this policy.’” 

The court, following the reasoning quoted, held that there was a collision, and 
that the accident came within the provision of the policy, reversing the trial court. 

Polstein v. Pacific Fire Ins. Co., decided by the City Court of New York, reported 
in 122 Misc. Rep. 194, 203 N. Y. S. 362, is similar in its facts to Ploe v. International 
Indemnity Co., supra, and the court, in deciding the case, reaches a diametrically 
opposite conclusion holding that the impact with the rock at the bottom of the em- 
bankment was a collision. 

Hardenburgh v. Employers’ Liability Assurance Corporation, also decided by 
the City Court of New York, 78 Misc. Rep. 105, 138 N. Y. S. 662, was very similar to 
the Polstein Case, supra, and it was there held that the impact with the shoulder 
of the roadbed was a collision. 

Lepman v. Employer’s Liability Assurance Corporation, 170 Ill. App. 379, was 
a case where the automobile was injured by collision with a brick. There was a 
verdict and judgment for the plaintiff, and the case was affirmed on appeal. 

Southern Casualty Co. v. Johnson, 24 Ariz. 221, 207 P. 987, was a case where 
the automobile was being driven upon a highway, and the driver, to avoid collision 
with another car, swerved the car to the side, when it left the road and ran against 
an embankment. After reviewing many of the cases herein cited, including the Cali- 
fornia and Wisconsin cases, the court held that there was a collision within the mean- 
ing of the policy. 

Universal Service Co. v. American Ins. Co., 213 Mich. 523, 181 N. W. 1007, 
14 A. L. R. 183, was a case in which a motor truck was struck by a falling scoop 
of a steam shovel. It was held in that case that there was a collision within the 
meaning of the policy. 

[3] It will be observed that all of the cases referred to are cases under the 
collision tlause of the policy sued on, and some of them would seem to turn upon a 
consideration of the question whether the collision or the mere tip-over of the car 
before or after the collision was the proximate cause of the damage. That factor, 
however, is not present in the instant case. The question now being determined is, 
not whether the collision clause of the policy is applicable, but whether the transporta- 
tion clause covers the situation. That clause does not contemplate the damage to 
the car by reason of an impact while the automobile is moving on its own power or 
momentum, or whether injured by any moving object. It contemplates the collision 
of the conveyance upon which the automobile is being carried, and the insurance 
company would be liable, regardless of the cause of such collision. 

{4] After a careful review of the cited cases we are constrained to the con- 
clusion that there was a collision of the elevator with the bottom of the elevator 
shaft within the meaning of the policy sued on, and that the trial court committed no 
crror. 

[5] The question as to whether the incident and damage in controversy is covered 
by the collision clause of the policy is not directly presented on this record by any 
assignfent of error. The trial court held that the accident was not within the 
collision clause of the policy. But, this ruling being in favor of plaintiff in error 
here, no assignment was made by it. Defendant in error, however, attempts to 
assign error on her brief for this ruling. This court is without jurisdiction to con- 
sider that question on the assignment of the defendant. Cross-errors are not assign- 
able in the federal courts. Guaranteé Co. of North America v. Phenix Ins. Co., 124 
F. 170, 59 C. C. A. 376. Whether we might consider this question under plaintiff in 
error’s assignment, upon the authority of Ramsay v. Crevlin, 254 F. 813, 166 C. C. A. 
259, had we determined that the accident was not within the transportation clause, 
becomes academic, and we find it unnecessary to decide in this case whether the 
accident was covered by the collision clause of the policy in question, inasmuch as the 
case must be affirmed on the holding that the accident was covered by the transporta- 
tion clause. 

The case is therefore affirmed. 
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MECHANICS’ INS. CO. OF PHILADELPHIA v. TEAT. (No. 15938.) 


(Court of Appeals of Georgia, Division No. 2. Sept. 11, 1925.) 
129 Southeastern Reporter 554. 
1. INSURANCE—CHARGE HELD NOT VAGUE AND CONFUSING AS NOT 

SETTING OUT WHAT WAS MEANT BY “OTHER PERSON.” 

Where defense to suit on automobile insurance policy was that insured breached 
warranty that automobile was new when purchased, and there was evidence that 
insured had purchased it from another, who had purchased it from dealer and used 
it for 3 weeks, charge that, although car may have been purchased by some other 
person, if there was no depreciation either in intrinsic or market values it would be 
new car, was not objectionable as being vague and confusing, or as failing to cor- 
rectly define what constitutes new automobile, or as withdrawing from jury right to 
determine what constitutes new automobile. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 


2. EVIDENCE—PROPER FOUNDATION NOT LAID FOR INTRODUCTION 

OF RECORD OF MORTGAGE AS SECONDARY EVIDENCE. 

Evidence that mortgagee, a corporation or partnership, went into bankruptcy, 
and that witness went to county of its residence and made investigation, was in absence 
of evidence of effort to locate members of firm or officers or attempt to seek original 
mortgage in hands of mortgagor, insufficient to show diligence in seeking original 
mortgage so as to lay foundation for record thereof as secondary evidence. 

(For other cases, see Evidence, Dec. Dig. § 183[11].) 

3. INSURANCE—VERDICT FOR FACE VALUE OF POLICY, HELD UN- 

AUTHORIZED. 

In action on policy insuring new automobile from destruction by fire, there being 
no evidence from which jury could arrive at value of automobile at time of its 
destruction 9 months after issuance of policy, verdict for face of policy was unau- 
thorized. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Error from Superior Court, Floyd County; Moses Wright, Judge. 

Action by Mrs. W. M. Teat against the Mechanics’ Insurance Company. of Phil- 
adelphia. Judgment for plaintiff, and defendant brings error. Reversed. 

Spalding, MacDougald & Sibley, of Atlanta, and Maddox, Matthews & Owens, 
of Rome, for plaintiff in error. 

Lamar Camp and L. A. Dean, both of Rome, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. [1] 1. In a suit to recover under a policy of insurance for the 
destruction by fire of an automobile, where one of the defenses interposed by the 
defendant was that the insured had breached a Warranty in the policy to the effect 
that the automobile was new when purchased by the insured and was not at the time 
secondhand, and where there was evidence to the effect that the insured purchased 
the automobile from another person, who had purchased it from a dealer and had 
used it for about three weeks prior to its purchase by the insured, @ charge by the 
court that, “although a car may have been purchased by some other person and there 
tay have been some use of it, if there had been no depreciation, either in its intrinsic 
value or its market value, it would be a new car,’ was not subject to the exception 
that it was vague and confusing to the jury in that it did not clearly set forth what 
was meant by “other person.” Nor was the charge subject to the exception that it 
failed to give a correct definition as to what constitutes a new automobile, or that 
it withdrew from the jury the right to determine what constitutes a new automobile. 
Whether the charge contained a correct definition of a new automobile .as contra- 
distinguished from a second-hand automobile, in the sense in which these words are 
used in the policy, is not decided, since this question is not raised in the assignments 
of error. 

[2] 2. Evidence that a mortgagee which appears to be either a corporation or a 
partnership, went into bankruptcy, and that the witness went to the county of the 
mortgagee’s residence and made “an investigation of the -case,” was in the absence 
of evidence of any effort to locate any of the members of the firm or officers of the 
corporation or to account for them, and in the absence of any evidence of any attempt 
to seek the original mortgage in the hands of the mortgagor, insufficient to show such 
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diligence in seeking the original mortgage as to lay the foundation for the introduc- 
tion of the record of the mortgage as secondary evidence. Sims v. Scheussler, 2 
Ga. App. 466, 58 S. E. 693. The court therefore did not err in excluding the record 
from evidence. 

[3] 3. There being no evidence from which the jury could arrive at the value 
of the automobile at the time of its destruction by fire, which was nine months after 
the issuance of the policy, the verdict found for the plaintiff, which was in an 
amount representing the face value of the policy, was unauthorized. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


STANDARD AUTO INS. ASS’N. v. REESE. (No. 12,067.) 
(Appellate Court of Indiana, Division No. 2. Oct. 15, 1925.) 
149 Northeastern Reporter 137. 
1. RELEASE—“RELEASE” DEFINED. 
A “release” is the act or writing by which some claim or interest is surrendered 
to another person. 


(For other cases, see Release, Dec. Dig., § 1.) 


2. APPEAL AND ERROR—REVIEWING TRIBUNAL NEED NOT DE- 
TERMINE WHETHER RELEASE WAS PROCURED BY DURESS, 
WHERE VERDICT SUSTAINABLE ON THEORY THAT RELEASE 
WAS EXECUTED WITHOUT CONSIDERATION. 

In suit on automobile fire policy, reviewing tribunal need not determine whether 
release of insurer from liability was procured by duress, where verdict could be 
sustained on theory that release was executed without consideration. 


(For other:cases, see Appeal and Error, Dec. Dig., § 843[2].) 


6. TRIAL—INSTRUCTION HELD NOT OBJECTIONABLE AS BEING ON 

BURDEN OF PROOF OR PREPONDERANCE OF EVIDENCE. 

In action on automobile fire policy, instruction that plaintiff was entitled to 
recover if at time of execution of policy and fire he was owner of automobile and 
damage thereto was not caused by any deliberate act or conduct on his part held 
not objectionable as being on burden of proof or preponderance of evidence. 


(For other cases, see Trial, Dec. Dig., §§ 234[7], 237[1].) 


7. APPEAL AND ERROR—INCOMPLETENESS OF INSTRUCTION NOT 
GROUND FOR COMPLAINT, WHERE DEFENDANT TENDERED NO 
INSTRUCTION. 

In action on automobile fire insurance policy, instruction relating to plaintiff’s 
confession that he voluntarily and willfully set fire to automobile .Ae/d not ground 
for complaint, in that it did not instruct as to effect of confession, if jury found 
it Pte not obtained by duress, where defendant tendered no instruction on that 
subject. 

(For other cases, see Appeal and Error, Dec. Dig., § 216[3].) 


8 APPEAL AND ERROR—ANY ERROR IN INSTRUCTION ON MEASURE 
OF DAMAGES HELD HARMLESS. 

In action on automobile fire policy, any error in instruction that plaintiff’s 
damages were to be determined by difference between value of automobile im- 
mediately before and after the fire for failure to specify market value before and © 
after the fire, held harmless, where all evidence introduced concerning value of 
automobile related to its market value before and after the fire. 

(For other cases, see Appeal and Error, Dec. Dig., § 1064[1].) 

9. INSURANCE—AUTOMOBILE FIRE POLICY HELD NOT VOID, IF 
INSURED FRAUDULENTLY STATED THAT MORTGAGE THEREON 
HAD BEEN PAID. 

Automobile fire policy held not void, if insured fraudently stated that mortgage 
thereon had been paid, where policy contained clause making it payable to mort- 
gagee as his interest might appear and same was not paid until after the fire, and 
insurer in issuing policy did not rely on insured’s statement. 


(For other cases, see Insurance, Dec. Dig., §377[3].) 
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Appeal from Circuit Court, Clinton County; Earl B. Stroup, Judge. 

Action by Arbey Ray Reese against the Standard Auto Insurance Association. 
From judgment for plaintiff, defendant appeals. Affirmed. 

Kissinger & Hill, of Columbia City, and Earl F. Gruber, of Frankfort, for 
appellant. 


Jeckiel W. Joseph, of Indianapolis, and Brenton A. Devol and Thos. M. Ryan, 
both of Frankfort, for appellee. 

McManan, J. Action by appellee upon a policy of insurance insuring an auto- 
mobile owned by appellee against loss from fire. Appellant filed an answer in four 
paragraphs; the first being a general denial. The second paragraph pleaded a 
release. The third alleged that appellee wilfully set fire to the automobile, and 
under the policy could not recover. The fourth paragraph alleged a breach of 
warranty of the truth of the statements in the application, and that the state- 
ments therein were false. Appellee filed a reply in four paragraphs, he first 
being a general denial. The second admitted the execution of the release, but 
alleged that it was executed without consideration. The third paragraph also 
admitted the execution of the release, but alleged that it was obtained by duress. 
The fourth paragraph admitted the execution of the release, and alleged in detail 
the facts concerning the execution of the same, and alleged that it was procured 
by duress and without consideration. From a verdict and judgment in favor of 
appellee, appellant appeals, and assigns as error the action of the court in over- 
ruling its motion for a new trial. 

The specifications in-the motion for a new trial are that the verdict is not 
sustained by sufficient evidence, and the giving of certain instructions. The only 
contention made by appellant in support of the first specification is that the evidence 
is not sufficient to sustain a finding that the release was obtained by duress. No 
claim is made that the evidence is not sufficient to sustain the verdict upon the 
theory that the release was executed without consideration. 

[1, 2] As was said in Jaqua v. Shewalter, 10 Ind. App. 234, 36 N. E. 173, 
37 N. E. 1072: 

“A release is the act or writing by which some claim or interest is surrendered 
to another person. And. Law Dict. It is a species of contract, and like any other 
contract, it must have a consideration.” ' 

There is ample evidence to sustain the verdict on the theory that the release 
was executed without consideration. This being true, we are not called upon to 
determine whether or not the release was procured by duress. 

Appellant next contends that the court erred in giving certain instructions. 
In instruction No. 1, given at the request of appellee, the court in instructing the 
jury in relation to duress said: 

“Such pressure or constraint as compels a man to go against his will and 
virtually takes away his free agency and destroys the power of refusing to comply 
with the unlawful demands of another constitutes duress. So, if you find that 
at the time the plaintiff signed the release of the defendant he was oppressed by 
an agent of the defendant, or was induced by threats regarding his personal liberty 
to sign the release, then you will find that there was no meeting of the minds of 
the parties so as to constitute a valid contract and release, and such release will 
not be treated by you as a final settlement between the parties.” 

[3,4] The objections made to this instruction are that oppression is not sufficient 
to constitue duress unless the free agency of the party is destroyed, and that the 
statement that, if plaintiff was induced by threats regarding the personal liberty 
to sign the release, they should find there was no meeting of the minds of the 
parties so as to constitute a valid release is an erroneous statement of what may 
amount to duress. The objection to the last statement is that the word “induced” 
does not mean the destruction of free agency, and that nothing short of destruction 
of free agency can constitute duress. Instruction No. 2, given at the request of 
appellee, and instructions Nos. 11 and 12, given by the court upon its own motion, 
all related to the question of duress. In determining whether there was any 
reversible error in giving instruction No. 1, we must look to and consider all 
other instructions given upon that subject. By said instruction No. 2 the jury were 
told that, if plaintiff at the time he signed the release was threatened with criminal 
prosecution by appellant in case he refused to sign it, and that he signed it under 
a condition where he was unduly influenced by such threats, it should find that 
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the release was obtained by fraud. Said instructions Nos. 11 and 12, in so far as 
they relate to duress, are as follows: 

“No. 11. Duress is that degree of constraint or danger, either actually inflicted 
or threatened and impending which is sufficient in severity or in apprehension to 
overcome the mind and will of the person upon whom it is exercised, thereby 
causing him to do and perform some act which he would not otherwise have per- 
formed and which act is therefore deemed in law not to be his voluntary act. If 
defendant did in fact, by duress within the meaning of this instruction, obtain 
the signing and delivery of the alleged release, such release would not be binding 
upon plaintiff, even though it were executed with valid consideration. 

“No. 12. Duress, to vitiate and render void a contract, must not’only be of such 
nature as to overcome the will and mind of the person upon whom. it is exercised, 
but must also actually accomplish such result. If, notwithstanding the exercise 
of duress, an instrument still is the free act of the party upon whom the duress 
is exercised, such act will not be void by reason of such duress. In other words, 
the duress, to render void an otherwise valid agreement must have been the pro- 
curing cause of the agreement.” 

Considering these instructions, said instruction No. 1 is not subject to the 
objections argued. 

[5] Appellant also objects to the giving of instruction No. 2, for the reason 
that the threat of prosecution does not constitute duress without a further threat 
of immediate imprisonment; that the said instruction was not relevant to the issues; 
and that there was no evidence of any threat to prosecute the plaintiff. While 
the instruction may be objectionable for the first reason urged, such defect alone 
would not be sufficient reason for reversal. Appellee testified that he was threatened 
with immediate imprisonment. Appellant’s witness, who was charged with making 
the threat, denied having made any threat. The only witnesses who testified on this 
particular subject were appellee and the one who it is claimed made the threat. 
If any threat was made, it was a threat of immediate imprisonment, and the in- 
struction under consideration, if erroneous, was harmless. 

Complaint is also made of the giving of instruction No. 6 tendered by appellee, 
wherein the court told the jury that, if it found from the evidence that appellee 
at the time of the execution of the policy and at the time of the fire was the owner 
of the automobile in question, and that the damage to the automobile was not 
caused by or through any deliberate act or conduct on his part intended by him to 
cause its destruction, it should then find that he was entitled to recover its value 
at the time of its destruction or damage, unless the jury should find that he 
thereafter released appellant by a valid release founded on a good consideration. 

[6] Appellant says that the court by this instruction undertook to narrate all 
the facts necessary for a recovery by appellee; that such an instruction must be 
complete within itself, and cannot be aided by reference to other instructions; that 
it does not require appellee to prove the facts stated by a preponderance of the 
evidence; and that it placed the burden of proof upon appellant to overcome the 
plea of duress; and taht the admission of appellee that he executed the release was 
conclusive as to its execution; and that the burden of proving duress was on 
appellee and not appellant. The instruction is not subject to any of the objections 
urged. It had no bearing on the burden of proof or on the preponderance of the 
evidence. 

Instruction No. 17, given by the court upon its own motion, after calling the 
attention of the jury to a statement signed by appellee purporting to be a con- 
fession that he voluntarily and willfully set fire to the automobile, instructed them 
that said statement was admitted in evidence as an admission; that, if the jury 
found that it was executed by reason of duress, it could not be regarded as a 
voluntary admission; that such statement should be considered in the light of the 
circumstances surrounding its execution and given such weight as the jury deemed 
it entitled to in view of all the other circumstances in the case, and, if found that 
it had been executed under and by reason of duress, they should disregard it. 

[7] The objections urged to this instruction are that it told the jurors they 
should consider the confession in the light of the circumstances surrounding its 
execution, and give it such weight as they deemed it entitled to in view of all the 
“other facts and circumstances” in the case. That it made it optional with the 
jury to ignore the admission, though it should be found that such admission had 
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not been obtained by duress. Appellant contends that, if the jury had found the 
admission or confession was not obtained by duress, appellee could not recover 
no matter what facts or circumstances existed, since the policy provided that appel- 
lant was not liable if appellee voluntarily set fire to the automobile. The instruc- 
tion was correct in so far as it went. If appellant desired an instruction as to 
the effect of the confession in case the jury found it was not obtained by duress, 
it should have tendered an instruction on that subject. 

[8] Instruction No. 21, of which complaint is made, related to the measure of 
damages. The court by this instruction told the jury, in case they found for appellee, 
the damages should be determined by the, difference between the value of the 
automobile immediately before and immediately after the fire. Appellant says 
the giving of this instruction was error for the reason that difference between 
the market value before and after was the proper measure of damages. All of the 
evidence introduced concerning the value of the automobile related to its market 
value before and after the fire. This being true, the giving of this instruction was 
not so prejudicial to appellant as to be cause for a reversal. 

The court, by its sixth instruction, referred to appellant’s fourth paragrph of 
answer, which alleged that appellee in the application stated that the automobile 
was mortgaged to Walter Merritt for $700; that the policy was issued on said 
application payable to Merritt as his interest might appear; that thereafter, when 
said policy was delivered to appellee he stated that the mortgage had been paid, 
and refused to accept the policy, unless said clause be removed; that appellant, 
believing and relying on said statement, removed said clause from the policy; that 
it afterward learned that said mortgage had not been paid; that the statements of 
appellee in relation thereto were false; and that it had tendered to him the amount 
of the premiums he had theretofore paid, and had kept its tender good by bringing 
the money into court for his use. The court by said instruction No. 6 instructed 
the jury that said answer did not constitute a defense. 

[9] Appellant contends this was error, upon the theory that there was evidence 
to substantiate the alleged fraud on the part of appellee after the policy was issued. 
There was no error in the action of the court in the giving of this instruction. 
The policy sued on and introduced in evidence contained the clause making the 
policy payable to Mr. Merritt as his interest might appear. The evidence shows 
that he held a mortgage at the time the policy was issued, and that the same 
was not paid until after the fire. If it be conceded that appellee stated that the 
mortgage had been paid, the evidence conclusively shows that appellant in issuing 
the policy did not rely upon such statement, and that the policy was not void by 
reason of fraud. 

Judgment affirmed. 


STATE AUTOMOBILE INS. ASS’N et al. v. KURTZ. (No. 12,139.) 
(Appellate Court of Indiana, Division No. 2. Nov. 6, 1925.) 
149 Northeastern Reporter 367. 

APPEAL AND ERROR—ANY ERROR IN INSTRUCTION AS TO EXTENT 
WHICH IT WAS REQUIRED TO BE SHOWN THAT PLAINTIFF 
WAS INTOXICATED AT TIME OF COLLISION HELD HARMLESS. 
In action on automobile policy, insuring against loss by collision, any error 

in instruction as to extent to which it was required to be shown that plaintiff was 

under influence of intoxicating liquor at time of collision held harmless, where jury 
found that plaintiff was not under influence of intoxicating liquor. 
(For other cases, see Appeal and Error, Dec. Dig., § 1068[1].) 


Appeal from Superior Court, St. Joseph County; J. Fred Bingham, Judge. 

Action by George A. Kurtz against the State Automobile Insurance Association, 
etc., and another. Plea in abatement by named defendant was sustained. Judgment 
for plaintiff, and other defendant appeals. Affirmed. 

A. L. Gilliom and Fenton, Steers, Herbst & Klee, all of Indianapolis, for 
appellant. 

Geo. A. Kurtz, W. S. Carlisle, and Parker, Crabill, Crumpacker & May, all of 
South Bend, for appellee. 

Nicnois, J. Action by appellee against appellant and the State Automobile 
Insurance Association, on a policy of insurance insuring inter alia against loss by 
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collision. A plea in abatement by the State Automobile Insurance Association was 
sustained, and the action abated as to that association. Appellant’s defense was at 
the time of the collision appellee was under the influence of intoxicating liquor, 
and that it was expressly provided in the policy that the contract of insurance did 
not cover any loss sustained while the automobile is being operated by a person 
under the influence of intoxicating liquor. There was a trial by jury, which re- 
sulted in a verdict in favor of appellee, upon which, after appellant’s motion for 
a new trial was overruled, judgment was rendered for appellee. The only error 
assigned is the action of the court in overruling appellant’s motion for a new trial, 
the reason for which here discussed is that the court erred in giving instruction 
No. 5 requested by appellee. This instruction pertained to the extent to which it 
must be shown that appellee was under the influence of intoxicating liquor at the 
time of the collision. But the jury, in answer to interrogatory No. 2, submitted to 
it by the court, answered that appellee was not under the influence of intoxicating 
liquor at the time of the collision. There was evidence to sustain such an answer. 
With such an answer by the jury, the instruction challenged, even though it be con- 
ceded that it was erroneous, was harmless. Huber et al. v. Beck et al., 6 Ind. 
App. 484, 33 N. E. 985; Marietta Glass Mfg. Co. v. Bennett, 60 Ind. App. 435, 450, 
106 N. E. 419. 
Judgment affirmed. 


FRIESEN v. WESTERN GRAIN DEALERS’ MUT. FIRE INS. CO. et al. 
(No. 25730.) 
(Supreme Court of Kansas. Nov. 7, 1925.) 
0 Pacific Reporter 414. 
(Syllabus by the Court.) 

APPEAL AND ERROR—JUDGMENT FOR $1 FOR DAMAGES IN AUTO- 
MOBILE COLLISION, BASED ON GENERAL VERDICT, NOT RE- 
VERSED, WHERE PLAINTIFF SEEKS NOW TRIAL AS TO AMOUNT 
OF DAMAGES ONLY, AND ALL PARTIES OBJECT TO COMPLETE 
NEW TRIAL. 

Although the trial court is dissatisfied with the general verdict and the find- 
ings of the jury, in an action in which both the plaintiff and the defendants seek 
recovery of damages sustained in an automobile collision, a judgment for $1 based 
on the general verdict, will not be reversed, where the plaintiff asks for a new 
trial as to the amount of damages only, the question being so intimately connected 
with the other issues that it cannot be separated therefrom and be tried alone, 
where the defendants ask for judgment on the special findings of the jury, which 
findings do not warrant such a judgment, and where all parties object to a com- 
plete new trial, and prefer, in lieu thereof, a judgment on the general verdict. 


(For other cases, see Appeal and Error, Dec. Dig. § 1178[6].) 


Harvey, J., Johnston, C. J., and Hopkins, J., dissenting. 

Appeal from District Court, Reno County; William G. Fairchild, Judge. 

Action by P. P. Friesen against the Western Grain Dealers’ Mutual Fire 
Insurance Company and another. Judgment for plaintiff for less than he asked, 
and he appeals from an order denying his motion for a new trial on amount of 
damages awarded only, and defendants appeal from denial of a motion for judg- 
ment notwithstanding the verdict. Affirmed. 

Carr W. Taylor, of Hutchinson, for appellant. 

- C. Malloy, R. C. Davis, and Warren H. White, all of Hutchinson, for 
appellees. 

Marshall, J. The plaintiff seeks to recover from the defendants damages 
caused by an automobile collision. Each of the defendants seeks to recover from 
the plaintiff damages caused by the same collision. Judgment was rendered on 
a general verdict in favor of the plaintiff for $1. The plaintiff appeals from an 
order denying his motion for a new trial on the amount of damages awarded only. 
The defendants appeal from a denial of their motion for judgment in their favor 
notwithstanding the verdict. 

Special questions were submitted to the jury, which were answered as follows: 

“(1) Did the defendant A. F. Koch know that the Medora road, where the 
collision occurred, was a public highway traveled frequently by vehicles? A. Yes. 
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“(2) How far south of the intersection of said highway where the collision 
occurred could the defendant A. F. Koch have seen the plaintiff's automobile ap- 
proaching said intersection from the west if he had looked? A. About one-fourth 
mile. 

“(3) Was Friesen’s car struck by the car driven by the defendant A. F. Koch 
on the east side of said highway intersection? A. We don’t know. 

“(4) Did the front end of the automobile driven by the defendant A. F. Koch 
strike the right rear end of the automobile driven by the plaintiff? A. Yes. 

“(5) Did the defendant A. F. Koch look to the west as he approached the 
intersection of the Medora road with the Plum street road to see if any one was 
approaching from the west? A. We don’t know. 

“(6) If you answer the preceding questions in the affirmative, state how close 
to the pavement A. F. Koch was when he first looked to the west? A. We don’t 
know. 

“(7) How fast was A. F. Koch driving as he approached the intersection 
of the Medora road and the Plum street road? A. We don’t know. 

“(8) Did the plaintiff, Friesen, arrive at the intersection of the Plum street 
and Medora roads in advance of the defendant A. F. Koch? A. We don’t know. 

“(9) At what rate of speed was the plaintiff, Friesen, traveling at the time of 
the accident? A. We don’t know; evidence shows from 15 to 40 miles per hour. 

“(10) At what rate of speed was the defendant Koch traveling? A. We don’t 
know; evidence shows from 8 to 35 miles per hour. 

“(11) How far did the plaintiff Friesen’s car move beyond the point of col- 
lision? A. Between 65 to 75 feet. 

“(12) How far did the defendant Koch’s car travel after the collision? A. 
We don’t know. 2) 

“(13) State what you find the condition of Plum street to have been just south 
“8 its intersection with the Medora r6ad at the time of the accident. A. We don’t 

now. 

“(14) On which side of the Medora road at its intersection with Plum street 
did the collision take place? A. Center. 

“(15) Did the plaintiff, Friesen, know that Plum street at’ the intersection 
with the Medora paved road was a main traveled highway? A. Yes. 

“(16) If the plaintiff, Friesen, had exercised ordinary care and caution at 
the time and place in question, would the accident have been avoided? A. We 
don’t know. 

“(17) If you find that the defendant Koch was negligent, state what that 
negligence consisted of. A. Didn’t look in time. 

“(18) Was the speed at which the plaintiff was traveling one of the proximate 
causes of the accident. A. We don’t know.” 

The record of the judgment, among other things, recites: 

“Thereafter, and on the 26th day of November, 1923, this cause comes on to 
be heard on a motion for a new trial of the question of plaintiff’s damage only, 
and upon the defendant’s motion for judgment, non obstante veredicto, all parties 
being represented by their respective attorneys, the same as heretofore stated, all 
parties having in open court objected to the granting of a new trial as to all of 
the issues, the court, after due consideration, finds and decides as follows: 

“‘T do not approve of either the special findings or the verdict of the jury in 
this cause. Both the verdict and special findings are the result of the jury not 
following the instructions given them. I am convinced, after hearing the evidence, 
that the jury would not have made the special findings which they made except 
upon the theory &nd by reason of the fact that they were rendering a judgment 
of only $1 and requiring the insurance company to pay the costs. In view of all 
the circumstances, the issues are not separable, and justice will require the trial of 
all of the issues in this case or none at all. The special findings are not sufficient 
to render judgment in any amount except in conformity with the general verdict. 
If a motion for new trial had been filed by either party, I would have sustained 
the same; but, inasmuch as all parties object to a new trial of all of the issues and 
would prefer that, in lieu thereof, the judgment remain as found by the general 
verdict of the jury, I am overruling the motions of the respective parties and 
rendering judgment for $1 and costs in favor of the plaintiff.’” 

This court is asked by the plaintiff to direct a new trial as to the amount of 
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damage sustained by him, and is asked by the defendants to render judgment in 
their favor on the answer to the special questions. No other question is argued by 
either party. 

Section 60—3004 of the Revised Statutes reads in part: 


“A new trial shall not be granted as to any issues in a case unless on the 
pleadings and all the evidence offered at the trial and on the motion for a new 
trial the court shall be of the opinion that the verdict or decision is wrong in whole 
or in some material part, and the new trial shall be only of the issues as to which 
the verdict or decision appears to be wrong, when such issues are separable.” 

In 20 R. C. L. 223, this language is found: 


“The new trial may be limited to a single point, to a single issue, or a particu- 
lar question, or even to a part of the demand sued for, without reopening the whole 
case. * * * The power of the trial court to grant a new trial on the issue 
of damages only, where that issue is distinct and separable from the other issues, 
has also been upheld. While damages and the other issues in a case are usually 
so blended and interwoven that the instances are comparatively rare in which the 
question of damages alone may be submitted to a jury, nevertheless, where the 
court is convinced, upon a review of the whole case, that the jury have settled the 
issue of liability fairly and upon sufficient evidence, so that, dissociated from 
other questions, it ought to stand as the final adjudication of the rights of the 
parties, and that there has been such gross error in the determination of damages 
as requires the setting aside of the verdict, it has the power to do so, and con- 
fine a new trial to damages alone, although this cuts off some evidence which, if 
introduced on other issues, might mitigate damages, where all such evidence is 
admissible on the issue as to damages. It .is, however, a power which ought to 
be exercised with great caution, with a careful regard to the rights of both parties, 
and only in those infrequent cases where it is certain and plain that the error which 
has crept into one element of the verdict by no means can have affected its other 
elements.’ 

In Brokmann v. Lawson, 117 Kan. 386, 387, 388, 232 P. 601, 602, this court 
said: 

“Section 60—3004 of the Revised Statutes contemplates that a new trial may 
be granted as to one or more issues and refused as to others, but this court has: 
often said that trial courts are invested with very large and extended discretiom 
in the granting of new trials. * * * If a trial court has discretion in granting 
new trials, it follows that the court has like discretion in determining whether the- 
new trial shall be granted as to only part of the issues. * * * When the new 
trial was granted, it was the duty of the court to determine what issues should 
be tried, and his determination of that question will not be reversed in this court 
unless there was an abuse of discretion in granting a new trial as to all issues.” 

The evidence abstracted and the answers to the special questions disclose that 
the amount of damage sustained by the plaintiff is so intimately connected with 
other questions in the case that the amount of damage sustained by him cannot 
be tried separately and a just conclusion be reached. There is nothing to show 
that the trial court abused its discretion in refusing to grant a new trial on the 
question of damages alone. 

There was nothing in the answers to the special questions to justify judgment 
in favor of the defendants. 

A complete new trial should have been granted, but the plaintiff objected to 
a new trial except as to a part of the issues, the defendants objected to a new trial 
as to all of the issues, and each preferred that the verdict stand as rendered by 
the jury, rather than have a new trial as to all issues. Neither party now asks 
for a new trial. Each desires to meet his antagonist so bound that he cannot resist. 
Either party could have had a complete new trial if he had wanted it. No one 
asked for it; no one is now asking for it. Under the circumstances, the parties 
should not be compelled to try this case again. If they want to stop this lawsuit 
where it is, the court should not interfere. 

The statement of the trial court, that “all parties object to a new trial of all 
the issues and would prefer that, in lieu thereof, the judgment remain as found 
by the general verdict of the jury,” must be taken as a correct statement of the 
attitude of the parties, based upon all the proceedings (a part of which may not 
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appear in the record), and not a mere inference from the fact that neither filed a 
motion for a complete new trial. 

It is often said that the trial court should never render judgment upon a 
verdict which does not meet the independent approval of the judge. This rule, 
however, has been held not to apply except where the verdict is attacked by a 
party who has placed himself in a position to demand the independent opinion of 
the judge as a matter of right. Railway Co. v. Osburn, 79 Kan. 348, 100 P. 473. 
That situation does not arise where both parties express a preference for the judg- 
ment as it stands rather than a full new trial. 

The judgment is affirmed. 

Burch, Mason, and Dawson, JJ., concur. 

Harvey, J. (dissenting). I am satisfied with the opinion as written, if it is 
to be decided upon the questions argued upon this appeal. I would prefer, however, 
to decide the case otherwise, and for this reason: The trial court, in ruling upon 
the motions, stated, in substance, that he was not satisfied with the general verdict 
nor with the special findings, and that in his judgment the jury had not given proper 
consideration to the evidence nor to the instructions of the court. When a judge 
has that view of a verdict he should set it aside upon his own motion, and without 
regard to what either party requests. A trial court should never enter a judgment 
which he is thoroughly convinced is wrong. This is not only a power but a duty 
inherent in a trial court. Though this question is not argued by either of the 
parties on this appeal, it stands out from the record. I would therefore reverse 
the case, with directions that the trial court set aside the judgment, which he 
regards as clearly erroneous, and permit the parties to have a new trial, or dis- 
pose of the case otherwise, as they please. 

Johnston, C. J., and Hopkins, J.,. concur in the dissent. 


ROSENBERG v. MARYLAND CASUALTY CO. (No. 409.) 
(Supreme Court of New Jersey. Oct. 29, 1925.) 
130 Atlantic Reporter 726. 

3. INSURANCE—NOTICE OF LOSS WAIVED BY REFUSING PAYMENT 

ON OTHER GROUNDS. 

Insurer receiving insufficient notice of loss, but examining claim and refusing 
payment exclusively on other grounds, thereby waives objections to notice of loss. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 
4. INSURANCE—CLAIM MANAGER PRESUMED TO HAVE AUTHOR- 

ITY TO WAIVE NOTICE OF PROOFS OF LOSS. 

A person, who as a claim manager is intrusted by insurer to adjust a loss, will 
be presumed to have also authority to waive notice of proofs of loss. 

(For other cases, see Insurance Dig. § 556[2].) 


5. INSURANCE—CLAUSE EXEMPTING RESPONSIBILITY FOR SET- 
TLEMENT WITHOUT AUTHORITY HELD NOT APPLICABLE, 
WHERE INSURER REFUSED TO DEFEND ACTION. 

Clause in automobile policy exempting insurer from responsibility of insured’s 
settlement, unless latter is authorized in writing by insurer, held not applicable, 
where insurer refused to defend action against insured. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


6. INSURANCE—EVIDENCE HELD SUFFICIENT TO SHOW OWNER- 
SHIP AND INSURANCE OF CAR INVOLVED IN ACCIDENT. 
Evidence held sufficient to show that the car involved in accident was the car 

insured by defendant, and that plaintiff owned such car. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court of Newark. 

Action by Nathan Rosenberg, trading as the Royal Tire Exchange, against the 
Maryland Casualty Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Argued May term, 1925, before Parker, Minturn, and Black, JJ. 

Frank G. Turner, of Jersey City, for appellant. 

Kalisch & Kalisch, of Newark, for appellee. 
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Per CurtaM. This action was tried in the Second district court of Newark, 
without a jury, and judgment was rendered for the plaintiff for $350. The action 
was brought on an insurance policy, issued to “Royal Tire Exchange Corporation.” 
By the terms of the policy the defendant insurance company contracted to defend, 
at its own expense, suits brought against the assured, for accidents arising from 
the operation of its described automobile. One Joseph Kobich brought an action 
against Nathan’ Rosenberg (the plaintiff herein) to recover damages for personal 
injuries, alleged to have been caused by Rosenberg’s car, while occupied by him, 
and driven by his son. The action resulted in a nonsuit. The defendant company 
refused after notice, to defend that action, thus making it necessary for the plaintiff 
herein to incur expenses in its defense; to recover for which this present action 
is brought against the insurance company, 

[1, 2] The first point is that the trial judge had no power to reform the policy, 
The contract or policy stated that it was entered into with “the assured named 
and described as such in the general agreements hereto attached, and forming part 
hereof.” In the said agreements attached to the policy, the name of the assured 
was given as “Royal Tire Exchange Corporation.” The back of the policy (front 
cover as folded) bore the notation “Issued to Royal Tire Exchange.” The court 
merely construed the policy as insuring the “Royal Tire Exchange,” which was 
the trade-name under which the plaintiff was doing business. It is a settled rule 
of evidence that it may be shown aliunde, by parol evidence, that a fictitious or 
trade-name in the contract was meant to indicate a certain person. Such proof 
only indentifies one of the parties to the contract and makes no change in any term, 
condition, or obligation of the contract, and is comprehended by that rule of evi- 
dence which allows the fact of a latent ambiguity to be explained by parol testi- 
mony. Sargent v. Adams, 3 Gray (Mass.) 72, 63 Am. Dec. 718; Axford v. Meeks, 
59 N. J. Law, 502, 36 A. 1063. 

The practical interpretation of the policy by the defendant’s agents, therefore, 
in the correspondence and dealings between the parties, coincided with the construc- 
tion thus adopted by the court. 

[3] The second contention is that immediate notice of the accident was not 
given, and point three is that the court erred in finding a waiver of timely notice 
< accident. This contention is based upon the following provision in the 
policy : 

“No change whatever in this policy, and no waiver of its provisions shall be 
valid, unless an indorsement is added hereto, signed by the president, a vice-presi- 
dent, secretary or assistant secretary of the company, expressing such change or 
waiver.” 

Such a provision has been held not to apply to conditions to be performed 
after the loss has occurred, such as service of notice of the loss. Bohles v. Insur- 
ance Co., 83 N. J. Law, 246, 83 A. 904. 

If an insurance company, after receiving an insufficient notice of loss, examines 
the claim and refuses to pay it exclusively on other reasons, this is a waiver to 
objections to the notice. Schenck v. Mercer County Ins. Co., 24 N. J. Law, 447; 
Francis v. Ins. Co., 25 N. J. Law, 78. 

_, The claim manager denied liability on the ground of collusion or fraud, sus- 
picion of which was in a large part engendered by the fact that the attorney rep- 
resenting the injured suitor (Joseph Kobich) and the attorney representing the 
assured (Nathan Rosenberg) had offices in the same suite of rooms. 

__ [4] It is settled that one who, as a claim manager, is intrusted by the insurer 
with authority to adjust the loss presumes authority also to waive notice of proofs 
of loss. Snyder v. Dwelling House Co., 59 N. J. Law, 544, 37 A. 1022, 59 Am. 
St. Rep. 625. 

[5] The next contention is that the court erred in refusing a nonsuit. This 
contention is based on a provision of the policy, viz.: 

“The company is not responsible for any settlements made or expenses incurred 
by assured, unless * * * (such are) * * * first specifically authorized in 
writing by the company. * * *” 
| provision can only apply where both parties were proceeding under, and 
in accordance with, the terms of the policy. The defendant’s refusal to defend 
the action against the plaintiff was in direct violation of the terms of the policy, 
and, of necessity, compelled the plaintiff to protect his interest. 
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[6] The next point is that the court erred in not granting a nonsuit, because 
there was no proof that the car involved in the accident was the car insured, nor 
was there any proof to establish the ownership of the car. 

The plaintiff’s evidence was that he bought the car, and that it was by him 
insured; that it was in his possession at the time of the accident; and that he 
owned but one car. This was positive proof of ownership. 

In Norris v. Ins. Co. (N. J. Sup.) 123 A. 763, it was held: that possession 
alone of the car is prima facie evidence of ownership. Upon all the contentions 
presented, the judgment will be affirmed. 
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CASUALTY 


NATIONAL BOX CO v. NEW AMSTERDAM CASUALTY CO. (No. 24920.) 
(Supreme Court of Missippi, Division B. Oct. 19, 1925.) 
105 Southern Reporter 539. 
(Syllabus by the Court.) 
INSURANCE—DAMAGES ALLOWED BY STATUTE WHEN JUDGMENT 
IS AFFIRMED ON APPEAL HELD PART OF “EXPENSES OF LITI- 


GATION” FOR WHICH INSURER WAS LIABLE UNDER POLICY OF 
INDEMNITY INSURANCE. 


Where an insurance company provides in its policy of indemnity that, “where 
a suit is brought against the assured to enforce a claim for damages for personal 
injury, the company will defend such suit in the name and on behalf of the 
assured, the expenses incurred by the company in defending such suit, includ- 
ing costs, if any, will be borne by the company, whether the verdict is for or 
against the assured, irrespective of the limits of liability,” embraced in the policy, 
and where such company, in defending a suit against the assured, prosecutes an 
appeal to the Supreme Court from a judgment against the assured, the 5 per cent. 
damages allowed by statute on the judgment affirmed in case of affirmance is a 
part of the “expenses of the litigation,” and such company is liable under the policy 
to the assured therefor. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

Appeal from Chancery Court, Adams County; R. W. Cutrer, Chancellor. 


Suit by the National Box Company against the New Amsterdam Casualty 
Company. Judgment dismissing suit, and plaintiff appeals. Reversed, and judg- 
ment rendered for plaintiff. 

L. A. Whittington, of Natchez, for appellant. 

Ratcliff & Kennedy, of Natchez, for appellee. 

Eruripce, J. This is an appeal from a judgment of the chancery court of 
Adams county, dismissing a suit by the National Box Company against the New 
Amsterdam Casualty Company, brought on an indemnity policy issued by the casualty 
ccmpany to the box company, for $500 damages incurred by the affirmance of an 
appeal prosecuted by the casualty company in the name of the box company growing 
out of a personal injury suit covered by the policy of indemnity, and also demanding 
$400 paid by way of a compromise and settlement to the party injured, which settle- 
ment was repudiated by the party, and judgment recovered against the box com- 
pany. 

The provision of the indemnity policy involved in this suit is condition C, and 
reads as follows: 

“Tf thereafter any suit is brought against the assured to enforce such a claim 
for damages, the assured shall immediately forward to such executive officer of the 
company every summons or other process as soon as the same shall have been 
served on him, and the company will defend such suit, whether groundless or not, 
in the name and on behalf of the assured; the expenses incurred by the company 
in defending such suit, including costs, if any, taxed against the assured, will be 
borne by the company whether the verdict is for or against the assured, irrespective 
of the limits of liability expressed in the policy. In addition to the payment of 
expenses and costs as provided herein, the company will reimburse the assured 
for interest accrued on such part of the amount of the judgment after entry and 
payment thereof as shall not exceed the limits of liability expressed in the policy, 
whether or not the amount of such judgment shall exceed the amount of the com- 
pany’s liability as expressed in the policy. The company shall have the right to 
settle any claim or suit at any time.” 

The pertinent facts are: That the indemnity company issued its policy indem- 
nifying the box company against liability for injuries to employees in the service 
of the box company to the extent of $10,000, with the clause above set out contained 
in such indemnity policy. After the issuance of such policy, and while it was in 
force and effect, one Ed. W. Martin became and and was injured while in the 
employment of the box company, and by virtue of the policy the casualty com- 
pany was bound to indemnify the box company against liability for such injury. 
The casualty company undertook to settle and compromise this injury of Martin’s 
and paid him $400 in compromise and settlement of such injury, but such settlement 
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was repudiated as being unfairly obtained and was alleged to be void, and suit was 
filed against the box company for the injury. The casualty company undertook 
the defense of this suit, and set up the alleged compromise and settlement, and, as a 
result of such suit so defended by the casualty company in the name of the box 
company and in its behalf, under the rights given the casualty company in the 
policy so to do, a judgment was obtained by Martin against the box company for 
$10,000. In the conduct of the suit by the casualty company, it obtained an in- 
struction to the jury that, if they found against the box company, the jury would 
credit $400 upon the amount of damage they found to have been suffered. 

After the rendition of this judgment, the casualty company appealed to this 
court in the name and for and on behalf of the box company, and on consideration 
of the cause the judgment of the court below was affirmed. The casualty com- 
pany thereupon paid the judgment and the cost of the suit, but refused to pay the 
5 per cent. damages incurred by reason of the affirmance of the judgment on appeal 
against the box company; the damage imposed by statute being 5 per cent. of the 
amount of the judgment appealed from. 

The suit for the $400, paid by way of compromise and settlement, is abandoned 
here, and the thing involved here is the liability for the 5 per cent. damages oc- 
casioned by the affirmance of the judgment amounting to $500. The chancellor 
disallowed this item and dismissed the appeal. 

It seems to us that a fair consideration of condition C makes the casualty com- 
pany liable for this item, which was incurred by reason of the exercising of the 
right of appeal, which it had a right to do under its contract. The term, “the ex- 
penses incurred by the company in defending such suit, including costs, if any, 
taxed against the assured, will be borne by the company whether the verdict is for 
or against the assured, irrespective of the limits of liability expressed in the policy,” 
carries this liability if the words, “expense of litigation’ cover this $500 damages. 

We are of the opinion that the 5 per cent. is an expense of the litigation 
resulting from the appeal and affirmance. The. casualty company could have paid 
the judgment and escaped by acquiescence and payment. When it undertook to 
appeal, it necessarily undertook to assume such expenses as legally resulted from 
that fact. The court below evidently adopted the view of the Little Cahaba Coal 
Co. v. AZtna Life Ins. Co., 192 Ala. 42, 68 So. 317, Ann. Cas. 1917D, 863, but 
the policy there involved had a limitation on the amount of the judgment, and 
the Alabama court held that the expenses of litigation did not cover the penalty 
imposed by statute in case of affirmance, and construed the policy to have a limitation 
on the entire amount of the judgment. 

The appellant relies upon A‘tna Ins. Co. v. Bowling Green Gaslight Co., 150 
Ky. 732, 150 S. W. 994, 43 L. R. A. (N. S.) 1128, and authorities contained in that 
opinion and the case note appended to the L. R. A. report. The provision there 
involved is practically identical with the one here involved. After setting out the 
contention of the parties in that case, the Supreme Court of Kentucky said: 

“The liability of the company is to be measured by all of the undertakings 
of the policy, and not alone by one. The policy should be construed as a whole, 
and effect given to all of its provisions, and, when so construed, the liability of the 
insurance company is not limited to $5,000 nor are the words ‘expense of litigation’ 
to be confined to the items of expense indicated by counsel. That $5,000 was not 
intended by the policy to be the full extent of the liability is made plain by the 
condition obligating it to pay, in addition to this, ‘the expense of litigation,’ and, 
when its agreement to pay the expense of litigation is considered in connection with 
the unlimited control of the litigation conferred upon it by clauses D and E, its 
liability for the expenses of litigation should be made broad enough to fairly cover 
all of the expense incurred in the litigation that it compelled the assured to engage 
in. The insurance company had the undoubted right to compel the assured, against 
his will, to engage in litigation, or else forfeit the right to any part of the indemnity 
he had contracted for, and as it could, by electing to insist on litigation, burden 
the assured, against his consent, with the cost and expense of a lawsuit, the pro- 
visions of the policy should be liberally construed for his benefit. We think the 
words ‘expense of litigation’ embrace all the expenses that the assured was put 
to by the litigation, including costs, damages, and interest on $5,000, and this con- 
struction is supported by the cases of Travelers Insurance Co. v. Henderson Cotton 
Mills, 120 Ky. 218, 85 S. W. 1090, 117 Am. St. Rep. 585 [27 Ky. Law Rep. 653] 





Cas.] Johnston v. Fidelity & Deposit Co. of Maryland 249 


9 Ann. Cas. 162, Southern Railway News Co. v. Fidelity & Casualty Co., 83 S. W. 
620, 26 Ky. Law Rep. 1217, Fidelity & Casualty Co. v. Southern Railway News 
Co., 101 S. W. 900, 31 Ky. Law Rep. 55, Cudahy Packing Co. v. New Amsterdam 
Casualty Co. (C. C.) 132 F. 623, although a different conclusion was reached in 
the construction of somewhat similar policies in Davison v. Maryland Casualty Co., 
197 Mass. 167, 83 N. E. 407, National Providence Mills v. Frankford Marine Ins. 
Co., 28 R. I. 126, 66 A. 58, Maryland Casualty Co. v. Omaha Electric Co., 157 F. 
514, 85 C. C. A. 106. We are unable to perceive upon what reasonable theory the 
words ‘expense of litigation’ should be limited to one part of the expense more than 
another, or why they should be held to include cost incurred in litigation and 
not interest or damages incurred in it. The damages that the insured incurred in 
appealing the case and the interest on $5,000 that accrued pending the appeal are 
as much a part of the expense of litigation as the court costs. No sound distinction 
can be made between these items of expense. Certain it is that the assured was com- 
pelled to pay on account of this litigation the court costs, the damages, and the 
interest on $5,000 from the date of the judgment in the lower court, no part of 
which it would have been required to pay except for the litigation.” 

We think the views so expressed are sound, and that the company is liable for 
the 5 per cent. damages incurred by the appeal amounting to $500. The judgment 
of the court below will therefore be reversed, and judgment rendered here in favor 
of the appellant. : 

Reversed and judgment here. 


JOHNSTON v. FIDELITY & DEPOSIT CO. OF MARYLAND (No. 15415.) 
(Kansas City Court of Appeals. Missouri. June 29, 1925. Rehearing Denied 
July 13, 1925.) 

275 Southwestern Reporter 973. 

3. INSURANCE—MOST FAVORABLE CONSTRUCTIONS MUST BE 

GIVEN INSURANCE CONTRACTS IN FAVOR OF ASSURED. 

Most favorable construction must be given contracts of insurance in favor of 
assured, since insurer writes the policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—CLAUSE IN SAFE BURGLARY INSURANCE POLICY, 
LIMITING LIABILITY TO CASE WHERE THERE WERE MARKS 
OF VIOLENCE “UPON” SAFE, CONSTRUED TO MEAN MARKS 
OCCURRING ANYWHERE THEREON. 

In action to recover safe burglary insurance, clause in policy, limiting liability 
to cases where marks of violence appeared “upon” safe, construed to mean marks 
appearing anywhere thereon, and not restricted to marks appearing on outside. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


5. INSURANCE—DEFINITIONS OF FIREPROOF AND BURGLARY 
PROOF SAFES IN MANUAL OF BUREAU OF CASUALTY UNDER- 
WRITERS NOT CONTROLLING, WHEN NOT CONTAINED IN 
POLICY AND POLICY OWNER HAD NO KNOWLEDGE THEREOF. 
Definition of fireproof and burglar proof safes as given in manual of Bureau 

of Casualty Underwriters, of which plaintiff had no knowledge, and which were 

not embodied in policy of safe burglary insurance, are not controlling. 
(For other cases, see Insurance, Dec. Dig. § 151]1[). 


6. INSURANCE—MARKS UPON INNER VAULT OF SAFE HELD TO BE 
VISIBLE MARKS OF VIOLENCE, WITHIN PROVISIONS OF SAFE 
BURGLARY INSURANCE POLICY. 

In action for safe burglary insurance, where there were no marks of violence 
upon the safe except on the inner vault, such marks so located were held to be 
visible marks of violence, within provisions of indemnity clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


7. INSURANCE—QUESTION OF VEXATIOUS DELAY FOR JURY. 
Question of vexatious delay in payment of burglary insurance is for jury, 
where there is any substantial evidence of vexatious refusal to pay. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
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8. INSURANCE—VEXATIOUS DELAY NEED NOT BE EXPLICITLY 

PROVED. 

Vexatious delay in paying insurance not required to be explicitly proved by 
direct evidence of vexatious refusal, but is sufficient if reasonably found by jury 
from general survey of facts and evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


9, INSURANCE—WHERE AUTHORITIES WERE AGAINST INSURED, 

QUESTION OF VEXATIOUS DELAY HELD FOR JURY. 

In action to recover safe burglary insurance, where points raised by defendant 
were so well settled against defendant by authorities that jury could say there was 
no reason for position of defendant that questions were further litigable, question 
of vexatious delay held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by J. A. Johnston against the Fidelity & Deposit Company of Mary- 
land. From a judgment for plaintiff, defendant appeals. Affirmed. 

Leland Hazard, S. J. McCulloch, and Miller, Winger & Reeder, all of Kansas 
City, for appellant. 

Davis & Woodruff, of Kansas City, for respondent. 

ArRNoLD, J. This is an action to recover for a loss- upon a mercantile safe 
burglary policy of insurance. 

The cause was tried to the court without the aid of a jury. Judgment was 
for plaintiff in the principal sum of $843.78, and interest from March 3, 1923, 
amounting to $88.59, $84.37 for vexatious delay, and $300 attorney fees, or a total 
of $1,316.73. (It is stated in plaintiff’s brief that the amount, $843.78, as the 
principal sum was error, and that this error has been corrected by stipulation. The 
stipulation does not appear of record.) Motions for new trial and in arrest of 
judgment were ineffectual, and defendant appeals. 

The petition alleges that on or about April 23, 1922, defendant issued to 
plaintiff its certain mercantile safe burglary policy whereby it agreed to indem- 
nify plaintiff for all loss by burglary occasioned by the abstraction of any money 
or securities from plaintiff’s iron safe, kept in his place of business at Nos. 1008- 
1010 Walnut street, in Kansas City, Mo., by any person or persons making felonious 
entry into said safe by actual force and violence, of which said force and violence 
there should be visible marks made upon such safe by tools, explosives, chemicals, 
or electricity; that defendant further agreed to indemnify plaintiff for all dam- 
ages to the safe and property contained therein, and consequent damages to plain- 
tiff’s premises, including furniture and fixtures; that on November 12, 1922, a person 
did make felonious entry into said safe by actual force and violence, of which 
there were visible marks made upon said safe by tools, chemicals, and electricity, 
and that the safe was thereby damaged; that through said felonious entry plaintiff 
lost the sum of $865.43 in money, and damage to the safe in the sum of $8.05; 
that due notice of said burglary was given to the police authorities, and to defen- 
dant, and proof of loss was furnished defendant. Vexatious delay is alleged, and 
judgment is prayed for $873.48, with 10 per cent. penalty for vexatious delay, and 
$350 attorney fees. 

The amended answer admits the corporate status of defendant and the issuance 
of the policy, makes general denial, and for further answer states the policy was 
subject to the following conditions, among others: 

“The company shall not be liable for loss or damage if the assured, any asso- 
ciate in interest or servant or employee of the assured, or any other person lawfully 
upon the premises, is implicated as principal or accessory in effecting or attempting 
to effect the burglary; or unless all vault, safe, and chest doors are properly closed 
and locked by a combination or time lock at the ‘time of the loss or damage; nor 
if effected by opening the door of any vault, safe, or chest by the use of a key 
or by the manipulation of any lock.” 

For further answer, defendant denies that there was a felonious entry into the 
safe or vault described in the policy, by actual force and violence; denies that there 
were upon such safe or vault any visible marks of such force and violence made 
by tools, explosives, chemicals, or electricity; states that at the time of the burglary 
the safe doors were not properly closed and locked by a combination or time lock, 





Cas. | Johnston v. Fidelity & Deposit Co. of Maryland 251 


as required by the terms of the policy, and that, if the said doors were properly 
closed and locked, they were opened by the use of a key and by the manipulation 
of the lock thereon. 

Upon the pleadings thus made, the cause went to trial upon an agreed statement 
of facts. This statement covers the issuance of the policy and other formal matters 
not in issue; states the premium paid was the same as that charged by defendant for 
policies of the kind herein issued. It was agreed that the testimony of William D. 
Eustace, cashier and employee of assured at the safe cafe and cafeteria, on Novem- 
ber 12, 1922, and for some time prior thereto, would be, in substance, as follows: 

“That the said Eustace arrived at said premises about 10:30 a.m. on November 
12, 1922, said date*being Sunday and the cafe being closed, and, as he reached the 
foot of the steps descending to said cafe and cafeteria, located in the basement as 
aforesaid, a man followed him, and, covering him with a pistol, forced Eustace to 
unlock the door, and compelled him to enter the cafe and relock the door from 
the inside. This person then forced Eustace to a far portion of the room, about 50 
feet distant from the door, and around an angle therefrom, and there tied him to 
a chair, and then returned to a portion of the room close to the door and out of 
sight of Eustace, where the office of the cafe and cafeteria was located. Eustace 
heard certain hammering, and after about 30 minutes heard the said person depart by 
the same entrance. Eustace then succeeded in working his chair around to the doors 
through which he had entered, and later some persons, in endeavoring to enter the 
cafe and cafeteria for meals, discovered him and called the police. Detectives came 
and broke in a glass door and released Eustace. The following day the keys to the 
doors were discovered in the entryway outside said doors.” 

It was agreed: 

That the safe covered by the policy was of a type known as “fireproof,” and 
that it “had heavy outer doors 7% inches thick, with the usual locking device designed 
to be opened by a combination mechanism; that within these outer double doors were 
lighter inner double iron doors five-eighths inches thick, designed to be fastened 
by a lock and key, and that within these inner doors was a light iron door one- 
eighth inch thick, also designed to be fastened by a lock and key; that on said 
12th day of November, 1922, shortly after the hour above mentioned, it was dis- 
covered that the outer double doors and the inner double doors were standing open, 
and that the third door above mentioned had been forced open by the use of tools or 
otherwise, and that from within the compartment reached by forcing open said third 
door a small metal box had been taken from within said compartment, and pried open 
sufficiently to take therefrom the currency contained therein; that from said box and 
from the compartment aforesaid the sum of $865.43, belonging to said J. A. Johnston, 
the plaintiff herein, had been removed, and has not since been recovered.” 

It is admitted that notice of the burglary was given to the police authorities, 
and to defendant, and proof of loss made. It was further agreed that there were 
no visible marks of actual force or violence upon the outer double doors, nor were 
there any such marks upon the inner doors designed to be secured by lock and key; 
that the only visible marks of actual force and violence were upon the third and 
last door, upon said metal box, and upon three small locked wooden drawers back 
of the second pair of double doors and immediately below the compartment enclosed 
by said third door. It was agreed that the cost of repairing the safe was $8.05. 

Defendant claimed that the premium charged for the policy involved herein 
was determined, among other things, by the type and character of the safe insured. 
Plaintiff does not deny this, but denies that such fact is in any way pertinent to 
the issues herein. It is agreed that, if the court finds, as a matter of law, that this 
fact is proper material and competent to be considered, then it may be considered as 
an agreed fact. It was agreed that the terms “fireproof safe” and “burglar proof 
safe,” as used in the policy, are defined by the manual on burglary, theft, and 
robbery insurance issued by the Bureau of Casualty and Surety Underwriters, and 
that these definitions, as quoted by said manual, were in full force and effect as 
definitions by said bureau at all times mentioned in the pleadings, and were in general 
use by concerns issuing policies similar to the one involved herein, and that plaintiff 
had no actual knowledge as to these definitions. 

The agreed statement of facts then sets out the said definitions verbatim. It 
was agreed that exhibits marked A, B, C, and D are photographs of the safe covered 
by the policy herein. It was agreed that on or about December 12, 1922, defendant 
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wrote plaintiff the letter introduced in evidence, marked Exhibit E; that the letter 
dated December 13, 1922, was written by plaintiff to defendant, and is set out as 
Exhibit F. Thereafter the attorneys for plaintiff received a letter from defendant’s 
vice-president (James Van Buren) at Kansas City, Mo., dated January 8, 1923, 
inclosing a letter from defendant under date of December 20, 1922. Copies of said 
letters are marked Exhibits G and H. It was agreed between the parties hereto 
that the agreed statement of facts with the exhibits and letters referred to should 
constitute all the evidence in the case. 

Appellant urges there was no felonious entry into the fireproof safe within 
the meaning of the policy in suit. This observation, of course, implies that the court 
erred in its conclusions of law and in rendering judgment for plaintiff. The motion 
for new trial charges such error; the motion in arrest makes similar charge, and, 
in addition, states that plaintiff has not stated facts sufficient to constitute a cause of 
action. 

[1,2] As to the last point, it may be well to remark that the failure of the 
petition to state a cause of action may be attacked at any time, even in the appellate 
court. However, defendant fails to follow up this charge by pointing out wherein the 
petition is deficient ; and, as the petition of its face appears to state a cause of action, 
this charge may be dismissed without further comment, We may then proceed to 
consider the main point in issue. The indemnity clause of the contract is as follows: 

“(1) To indemnify the assured for all losses by burglary occasioned by the 
abstraction of any such property from the interior of any safe or vault described 
in the declarations and located in the assured’s premises, by any person or persons 
making felonious entry into such safe or vault by actual force and violence, of 
which force and violence there shall be visible marks made upon such safe or 
vault by tools, explosives, chemicals, or electricity.” 

It is insisted by defendant that the character of the risk assumed is specified 
in the exclusions clause of the policy which so far as applicable herein, is as follows: 

“The company shall not be liable for * * * loss or damage if the assured, any 
associate in interest or servant or employee of the assured, or any person lawfully 
upon the premises, is implicated as principal or accessory in effecting or attempting 
to effect the burglary; nor unless all vault, safe, and chest doors are properly closed 
and locked by a combination or time lock at the time of the loss or damage; nor if 
effected by opening the door of any vault, safé or chest by the use of a key or by 
the manipulation of any lock. * * *” 

One of the chief items in dispute is the construction to be placed upon that 
part of the indemnity clause of the policy which recites “* * * of which force and 
violence there shall be visible marks made upon such safe. * * *” The proper con- 
struction of the word “upon” is the chief contention. Defendant insists that, as 
there were no marks of violence either on the outer or middle door of the safe, 
there are no marks of violence upon the safe, while plaintiff contends that the marks 
of violence upon the third or vault door fully meet the terms of the policy. Defen- 
dant attempts to restrict the word “upon” to mean upon the outside of the safe. 

[3, 4] This is a restriction which the law does not permit. It is the well-estab- 
lished rule in this state that the most favorable construction must be given contracts 
of insurance in favor of the assured, since the insurer writes the policy. Rosenbach 
v. Fid. & Cas. Co., 204 Mo. App. 145, 154, 221 S. W. 386. Defendant, in support 
of its position, depends largely upon the ruling of this court in Frankel v. Bonding 
Co., 177 S. W. 775. In that case we stated that the main controversy was over 
the meaning to be given the words “by the use of tools or explosives applied directly 
to the outside thereof.” Those were the words of the policy, and we could not 
conceive then, and cannot now, how the words could be interpreted other than we 
construed them. But that is not this case; here we have the simple word “upon,” 
and it must be given its commonly accepted and ordinary meaning. 

[5] It is insisted by defendant that the definitions of “fireproof” and “burglar 
proof” safe, as given in the manual of the Bureau of Casualty Underwriters, shall 
be accepted as decisive herein. While these definitions are embodied in the agreed 
statement of facts, there is also embodied therein the statement that plaintiff had 
no knowledge of such definitions. It is further noted that they are not embodied 
in the policy and are not controlling. 

The agreed statement of facts discloses there were no marks of violence about 
the safe or any of the doors thereof except upon the inner vault, from the recesses 
of which the money was extracted. It is defendant’s position that the company 1s 
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not liable unless the money was abstracted from the inner steel chest within the 


safe, after entry into the said chest was effected by the use of tools or explosives 
directly thereon. 


[6] We fail to see the merit of this contention. Rather we accept as applicable 
hereto the analysis of the court in the Rosenbach Case, supra, wherein the follow- 
ing declaration of law was approved: 


“The court declares the law to be that the felonious abstraction of money from 
the safe of plaintiff after entrance into the money chest of said safe has been 
effected by the use of tools, is w yithin the terms of the policy of insurance offered 
in evidence in this case, where tools were used upon the inner steel door of said 
safe and also upon the steel money chest, notwithstanding the fact that the outer 
door of said safe was opened without the use of tools or explosives.” 


We think this reasoning applies with much force to the situation presented in 
the case at bar, and we hold that the evidence of violence upon the inner door of 
the safe from which the money was abstracted was clearly within the meaning of 
the policy, and that such marks of violence so located, were “visible marks” of vio- 
lence upon the safe, and that the situation shown by the agreed statement of facts 


is within the provisions of the indemnity clause of the policy and not restricted by 
the exclusions clause. 


The parties have cited no Missouri cases directly on this point. We find the 
case of State ex rel. v. Hitchcock, 241 Mo. 433, 443, 146 S. W. 40, not in point 
here. We may justly have access to cases in other states, and, while not con- 
trolling here, they may be of use to show the logical application of reason to the 
situation. We refer especially to the case of Fidelity, etc., Co. v. Sanders, 32 Ind. 
App. 448, 70 N. E. 167, wherein it is said: 

“The policy makes no distinction between outer and inner doors. The pleading 
shows that the money and property were taken from a part of:the safe that was 
entered by the use of tools and force. Aside from the rule that insurance policies 
should be liberally construed in favor of the assured, we think this policy means 
that, if the money or property in the safe is reached through the use of tools or 
explosives upon any part of the safe, the loss is covered by the policy.” 

To the same effect are the cases of Bruner v. Fidelity, etc., Co. of N. Y., 101 
Neb. 825, 166 N. W. 242; Moskovitz v. Indemnity Co., 144 Minn. 98, 174 N. W. 
616, and cases therein cited: Casualty Co. v. Rogers Co., 29 Ga. App. 248, 114 

. E. 718. It is true that effort must be given to the plain language of the policy 
in the construction of it. We do no violence to this plain rule of law in holding 
that the word “upon,” as used in the indemnity clause of the policy, means and 
includes upon the steel vault from which the money was abstracted, and that defend- 
ant is liable upon the policy. 

[7, 9] It is insisted by defendant that there is no evidence of vexatious delay, 
and therefore that the allowance of 10 per cent penalty and $300 attorney fees 
constitutes reversible error. This question was for the jury, or for the court sitting 
as a jury, where there is any substantial evidence of a vexatious refusal to pay. 
Keller v. Home Ins. Co., 198 Mo. 440, 95 S. W. 903; Utz v. Ins. Co., 139 Mo. 
App. 153, 122 S. W. 318; Murray v. Ins. Co. (Mo. App.) 265 S. W. 102. The 
rule is that vexatious delay is not required to be explicitly proved in the sense that 
direct and specific evidence of. vexatious refusal has to be shown. It is quite suf- 
ficient if it may reasonably be found by the jury from a general survey of the 
facts in evidence. Kellogg v. Ins. Co., 133 Mo. App. 391, 113 S. W. 663. We hold 
that the proof on this point, contained in the agreed statement of facts, under the 
authorities cited, supra, was sufficiently substantial to take the case to the jury, or 
the court sitting as a jury, on this point, and we are without authority to disturb 
the finding relative thereto. While it is true that a vexatious refusal to pay an 
insurance loss is not to be deduced from the mere fact that upon suit the verdict 
was adverse to defendant (Nonroyalty Shoe Co. v. Ins. Co., 277 Mo. 399, 422, 210 
S. W. 37), in this case the points raised by defendant are so well settled against 
defendant by the authorities that a jury could say that there was no reason for 


the position taken by defendant that the questions were further litigable. 
Judgment affirmed. 


Bland, J., concurs. 
Trimble, P. J., absent. 
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CONTINENTAL PAPER BAG CO. Er at. v. BOSWORTH. (Morton No. 6602.) 


Commission of Appeals of Texas, Section B. Oct. 14, 1925.) 
276 Southwestern Reporter 170. 


3. INSURANCE—POLICY COVERING INJURIES IN “STORE” HELD TO 
COVER INJURIES IN PRINTING ESTABLISHMENT USED IN CON- 
NECTION WITH STORE BUSINESS. 

Where testimony showed that printing of stock was a necessary and usual part 
of paper stock business, statement in liability policy that property on which insur- 
ance was effective was used for “store” and warehouse, and that assured conducted 
no business on premises, except “store” and warehouse, did not preclude recovery for 
injuries in printing establishment; as word “store,” when used to designate place of 
business, given broad meaning, and may include in meaning a business establishment 
where personality is kept, sold, and gotten into salable condition. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. APPEAL AND ERROR—INSURER IMPLEADED BY DEFENDANT IN- 
SURED HAS RIGHT TO BRING ERROR, THOUGH DEFENDANT 
DOES ‘NOT. 

Where insurance company was impleaded in a suit by defendant, it had right to 
have negligence questions examined by a writ of error, though original defendant had 
allowed such questions to become concluded against it by allowing affirmance of 
Court of Appeals to stand without applying for writ of error. 

(For other cases, see Insurance, Dec. Dig. § 143.) 

9. INSURANCE—JUDGMENT AGAINST INSURANCE COMPANY HELD 
TO SUBSTANTIALLY COMPLY WITH ITS LIABILITY UNDER 
CLAUSE IN POLICY. 

Where judgment against insurance company provided that insured could not col- 
lect until after it had first paid judgment in suit against itself, such judgment sub- 
stantially complied with clause in policy that no recovery against it could be had 
by insured until it had first been sued and had paid judgment in such suit. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

10. INSURANCE—JUDGMENT FOR ATTORNEY’S FEES FOR FAILURE 
TO DEFEND ACTION AGAINST INSURED HELD PROPER. 

Under policy providing, first, for loss from liability imposed by law or insured, 
and, second, to defend any suit against insured, a judgment for attorney’s fees for 
failure to defend action against insured is proper, though such fees had not been paid. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Error to Court of Civil Appeals of First Supreme Judicial District. 

On motion for rehearing. Motion overruled. 

For former opinion, see 269 S. W. 83. 

Baker, Batts, Parker & Garwood, and Guy Graham, all of Houston, for plaintiffs 
in error. 

Presley K. Ewing, of Houston, for defendant in error. 

Suort, J. The motion for rehearing is very able. 

[1, 2] It is contended that the ruling upon the allowance of the trial amendment 
is too strict as to practice. However that may be, the decision of a trial court in 
permitting the filing of a trial amendment to the pleadings before the case goes to 
ihe jury is discretionary, and will not be reviewed, in the absence of an abuse of 
discretion. No such abuse is shown in this case. The fact that the objection against 
the amendment was accompanied by a statement that it would necessitate a continu- 
ance could not show that a continuance was necessary. None was asked, and no 
grounds were shown, even informally, why one should be granted. The allowance 
of an amendment over the mere objection that it will necessitate a continuance to 
obtain rebuttal evidence is not reversible error. 

[3]A second ground of the moton is that the policy sued upon covered only a 
store and warehouse, whereas the injury in suit was occasioned by printing machinery. 

The policy contains as one of the “conditions” of liability to assured the provi- 
sion that it is issued “in consideration of the premium charged therefor and of the 
statements” which are attached and which the assured warrants to be true by the 
acceptance of such policy. Among these latter are statements that the assured is a 
paper bag company; that the premises in which the insurance is effective “are used 
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ior the purposes” of “store and warehouse”; and that the assured “conducts no busi- 
ness on the premises except * * * store and warehouse.” 

At the time of the policy, the assured had no printing establishment or machinery 
in this place, but having its product labeled at a shop of a third person. Subse- 
quently, without notice to the insurance company, it installed in these premises print- 
ing machinery for that purpose, and because of this move the injury in suit occurred 
and liability of insurer is claimed. 

All of the evidence upon the point of whether such an addition was within the 
general description of “store and warehouse * * * purposes” and “business” is from 
one witness, who was in that occupation, and the manager of assured: 

“The printing of bags and paper to fill our orders, and the maintenance and 
operation of a place for the purpose of printing, was a necessary, usual, and customary 
part of a paper store business as conducted by the Continental Paper Bag Company 
of Texas, and that is true, not only for our business, but of similar stores.” 

In American usage, the word “store,” when employed to designate a place of 
business, is a broad one. It signifies not merely a warehouse, storehouse, or store- 
room, but may include in its meaning a business establishment where personality is 
kept and sold, and incidently gotten in salable condition. 

Burglarizing a banking house has been held to be committing the crime in a store, 
shop, or warehouse (Wilson et al. v. State, 24 Conn. 57); entering a store, that of 
entering a shop (Louisiana v. Moore, 38 La. Ann. 66); the right to tax a shop or 
store, that to tax the office furniture, fixtures, and pledges of a pawnbroker’s estab- 
lishment (Boston Loan Co. v. Boston, 137 Mass. 332); and a representation that an 
insured building is to be used for stores has been held not to be breached by the fact 
that the building contained a bakery, restaurant, and oven (Richards v. Washington 
F. & M. Ins. Co., 60 Mich. 420, 27 N. W. 586). A person who mends watches in a 
jewelry store or operates a candy pulling machine in one dealing in confections would 
be entitled to a lien under a statute applicable to stores, shops, etc. R. S. art. 5644. 

These considerations demonstrate that the meaning of the word is quite broad, 
and frequently includes analogies and incidents. In dry goods stores are often found 
artisans who do alteration and repairs, such as dressmakers, tailors, and shoemakers, 
and who have their machines for the purpose; in drug stores are pharmacists who 
frequently, by aid of utensils and machinery, prepare and shape the medicinal output 
of the establishment; in grocery stores, persons who roast and grind coffee and weigh, 
slice, and parcel out articles of food by means of machinery; and in almost any 
sort of a store is some department which, with mechanical aids, prepares what is 
sold for delivery. Each merchant using paper bags and the like ordinarily, as shown 
by evidence: in this case, has something peculiar to his own business printed on 
them; and, if the seller attends to this, until a buyer comes what words or devices 
are needed cannot be known. It may be convenient and conducive of trade to have 
this necessary adjunct of sale present. If, as the testimony shows, the printing of its 
stock was a necessary and usual part of a paper store business, then the statement in 
the policy in the present case was easily true, and the Supreme Court must accept the 
approval of such evidence by the courts below. 

[4] Another contention of the insurance company is that the original opinion is in 
error in failing to examine the negligence questions in the case. The former opinion 
viewed these questions as closed because the original defendant has allowed the 
affirmance of the Court of Civil Appeals to stand against it without applying for writ 
of error. They are, indeed, concluded as to that defendant, but the motion for 
rehearing and further consideration of the record show that they are not as to the 
insurer. 

The injured person having sued the defendant, the latter brought in the insurance 
company, and, while, as noted and acted upon in the opinion, it did not become a 
party to plaintiff’s suit, it in its own behalf purely made complete defense both by its 
answer and during the trial, as it had a right to do certainly after it was in, since 
its own liability would be defeated if plaintiff’s suit was, and the policy entitled it to 
notice of suits (Washington, etc., Co. v. District, 161 U. S. 316, 16 S. Ct. 564, 40 L. 
Ed. 713), so that it had a right to appeal from adverse judgment in that respect, as 
it did, and to have those questions examined on writ of error (Weems v. Watson, 91 
Tex. 35, 40 S. W. 722; Cleveland v. Shaw [Tex. Civ. App.] 119 S. W. 883). This 
necessitates the examination of the negligence questions. 

It is conceded that the printing company was an independent contractor in every 
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sense, and that to it was furnished by the paper bag company the space and machinery 
with which to do the work. The space was too narrow to separate the equipment 
sufficiently to avoid the occurrence that caused the injury in suit. The contractor 
undertook to arrange the machines, but could not have done so in a manner to avoid 
like occurrences to some of its employees. This occurrence was the emission of hot 
particles of metal from the sawing machine toward the printing press upon which the 
plaintiff was working, whereby one of the pieces entered her eye, raising a blister 
upon it, and causing the loss of its sight. The saw machine threw out such particles 
of metal naturally and necessarily in the course of the work. While -the paper 
bag company furnished a hood to prevent this, and while in some of the work it 
could thus be prevented, in practically all of it, because of the absence of a certain 
attachment called a carriage, the hood could not be used. There is evidence that in 
this character of printing the use of the hood was usually and customarily eliminated: 

“That machine in practical operation was a machine that had no hood. * * * 
We could not use what came with it. Under those circumstances there was not 
any device to catch these pieces of flying metal. * * * With a machine constructed 
as this machine was, it is not customary to use the hood in the work.” 

The paper bag company furnished no other screen to arrest the stream of hot, 
metal, sawdust. It was customary for printing plants to use such a screen. The 
injury occurred while the hood was not being used, and it was not shown whether the 
piece of work, at that time on the saw, would have permnitted its use. 

The court explained to the jury that the paper bag company owed the duty 
“to exercise ordinary care to furnish” such place and machines for the contracted 
work as were reasonably safe when used as such employer intended or might rea- 
sonably have expected,” and, likewise, “if the work * * * as contemplated to be done 
should be so inherently or intrinsically dangerous that injury would probably be 
occasioned thereby to the contractor’s employees in the course of their service in 
doing such work, unless proper precautions were taken, then it would be the duty 
of the * * * owner * * * to exercise ordinary care to take such proper precaution.” 
These explanations were objected to because without support in the evidence. 

In accordance with them, the jury found that the machine in operation was so 
intrinsically or inherently dangerous as to make the injury probable, and that it was 
the proximate result of each of two elements of negligence—furnishing too little 
spaoe under the circumstances and failure to furnish a screen or similar device to 
arrest the sparks. The jury, moreover, found that the machine was so constructed 
as not to be suitable, or reasonably safe for the work, as the paper bag company 
knew, or in the exercise of reasonable care would have known, and that this fact was 
also a proximate cause of the injury. The issues calling for these findings are chal- 
lenged because not based upon evidence. 

There were objections, not now insisted upon, and apparently untenable, that the 
pleadings did not justify the explanations and issues; but the real complaint of the 
insurer is that there was no evidence, and, where the rule is applicable, that under the 
law regarding independent contractors the acts and ommissions causing the loss of 
plaintiff’s eye were, in the state of the proof, those of the contractor and not those 
of the paper bag company or attributable to it. 

[5, 6] Ordinarily an owner of premises is not liable for injuries to an independent 
contractor’s servants in the course of the work that has been engaged. But im- 
practicable methods cannot reasonably be assumed to be within the contemplation of 
the parties, and, where, as shown by some of the evidence in this case, it is proved 
that the work under circumstances caused by the owner in the first instance is, as a 
practical and ordinary matter, unusually dangerous of itself, unless proper precau- 
tions are taken, the owner is liable for proximately resulting injuries. They are 
thus attributable to his own acts and omissions, and he is responsible for them, 
although the contractor’s negligence may contribute to them. Work that is not 
dangerous, if properly done, is to be distinguished from work, as here, that is dan- 
gerous, unless proper precautions are taken; and collateral negligence of the con- 
tractor in the manner of his performance is to be distinguished from that arising by 
reason of the very work for which the owner has contracted. Cameron, etc., Co. v. 
Anderson, 34 Tex. Civ. App. 105, 78 S. W. 8; Id., 98 Tex. 159, 81 S. W. 282, 1 
L. R. A. (N. S.) 198; Wilson v. Crutcher (Tex. Civ. App.) 176 S. W. 625; North 
American Dredging Co. v. Pugh (Tex. Civ. App.) 196 S. W. 255; Jacobs v. Fuller, 
67 Ohio St. 70, 65 N. E. 617, 65 L. R. A. 833, and note. 
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[7, 8] There was evidence, appearing from what has already been summarized, 
that the place and machines furnished by the paper bag company were not reasonably 
safe when used as intended or to be reasonably expected; that the work was inherently 
dangerous; and that the injury was the proximate result of negligence in those 
respects. If so, the explanations given were supported by evidence; and at least one 
of the elements of negligence involved in the case and constituting a proximate cause 
of the injury was likewise sustained, from which it results that no reason for reversal 
is apparent. Andrews v. Wilding (Tex. Civ. App.) 193 S. W. 192. 

{9] The remaining ground of the motion for rehearing is that a clause of the 
policy forbade recovery against the insurance company by.the insured paper bag com- 
pany until it had first been sued and had paid a judgment in the suit. 

Both parties are in error in thinking that the opinion construed this clause. It 
avoided a construction of it by holding that, even though the insurance company’s con- 
tention be conceded, this judgment for $5,000 amounted to the same thing, and no 
harm was done by it, since, according to its wording, the insured could never collect 
from the insurer until after it had first paid the judgment in the suit against it. What- 
ever Criticism as to conclusiveness may be made of such a judgment—and that ques- 
tion has not been argued and is not passed upon—it at least works no injury to the 
insurer. The purpose of the clause certainly is not to impose trouble and expense 
upon the insured, and every reasonable end of it will be attained as well under a 
judgment of this sort as by a judgment in a separate suit, and with greater justice 
to the insurer, since in a separate suit the insurer might not be able to get into 
negligence questions at all and would go to additional trouble and expense. See 
Southwestern Surety Ins. Co. v. Thompson (Tex. Civ. App.) 180 S. W. 947. No 
error is assigned on the ground of misjoinder, and opinion upon that subject is not 
required. 

[10] The judgment against the insurer was, however, not conditional as to $200, 
interest upon that sum and such costs of court as were payable by the paper bag 
company. This $200 was equal to the reasonable obligation already incurred by 
the insured, but not as yet paid, in defending the suit which in its behalf the insurer 
refused to defend. The question now presented is whether this sum, which was 
clearly an element of the damages for the company’s breach of contract to defend- 
ant, was recoverable, in view of the fact that the assured had not yet paid the attor- 
ney’s fees. There are two obligations in the policy, and one of them is to defend. 

The parts of the contract bearing upon this question had better be quoted. 
The company agrees by them: 

“(1) To indemnify * * * the assured against loss from the liability imposed 
by law upon the assured, for damages * * * suffered * * * by any person,” etc. 

“(2) To defend in the name and on behalf of the assured any suit brought 
against the assured to enforce a claim whether groundless or not, for damages * * * 
suffered by any person,” etc. 

“Subject to the following conditions: [Then follow clauses A to L, which need 
not be set out, and then clause K]. 

“K. No action shall be brought against the company under or by reason of this 
policy unless it shall be brought by the assured for a loss, defined hereunder, after 
final judgment has been rendered in a suit, described hereunder, and within two 
years from the date of such judgment, to wit, for a loss that the assured has actually 
sustained by the assured’s payment in money (a) of a final judgment rendered after 
trial in a suit against the assured; (b) of the expenses (excluding any payment in 
settlement of suit or judgment) incurred by the assured in the defense of a suit 
against the assured. [Then follow clauses L to Q, which need not be set out.] 

“R. * * * The expenses incurred by the company in defending any suit, including 
the interest on any verdict or judgment and any costs taxed against the assured, will 
be paid by the company irrespective of the limit” of the liability under the policy, 
that is, $5,000 as to each injured person. [Then follow clauses S to T, and other 
matters not necessary to quote. ] 

The contract to defend is, as indicated, subject to a number of “conditions.” 
Some of the matter put under the description of “conditions” is not in any respect 
conditional; some of it is. If the quoted no action clause is of this latter description, 
it is so only as a condition subsequent. A provision that the expenses of defending 
will only be paid after judgment plainly cannot be a condition precedent or concurrent 
with an obligation to defend the suit before judgment. And it must also be kept in 
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mind that the wording of the policy does not in this respect seek to make any provision 
that shall apply in case of a breach of the contract by the insurer. Performance, 
not breach, is in contemplation. 

There is no controversy but what, in this case, before trial, the company breached 
its duty to defend, and consequently caused the assured to incur this expense, to its 
damage. Since it was first in default, it was not thereafter in a position to require 
further performance or compliance by. the other party under the terms of the con- 
tract that it had thus repudiated; it could not require as a qualification of recovery 
upon its already accrued liability that the assured thereafter pay out money, as it 
says the assured agreed to do in the contract. St. Louis, etc. Co. v. Maryland 
Casualty Co., 201 U. S. 173, 26 S. Ct. 400, 50 L. Ed. 712; Royal Indemnity Co. v. 
Schwartz (Tex. Civ. App.) 172 S. W. 584; Western Indemnity Co.-v. Walker, 
etc. (Tex. Civ. App.) 203 S. W. 93; Mathews v. Caldwell (Tex. Com. App.) 258 
S. W. 810. . 

The insurance company contends, however, that, if it had come in voluntarily, 
it would have run the risk of incurring liability for the principal amount by reason 
of that very move. Surely, though, it would not absolutely have so laid itself liable 
in such an event, because, if it should have succeeded in defeating the suit, both 
it and the assured would have escaped the injured person’s demands. And, too, 
if it should have been of the opinion that the claim was not of the class protected 
by its policy—for instance, did not occur in the covered premises—and should 
therefore have refused to defend, and it should truly have turned out that its opinion 
was correct, it would not be liable, under the wording of this policy, for either 
the principal amount or for any of the expenses. Some risk in these respects it was 
paid to take. There is no unfairness in the ruling that has been made, because 
both in the making of its contract and in its action in pursuance of it the com- 
pany could have protected itself from any unreasonable hurt. 

The judgment for interest on the $200 was incident to the recovery of that 
amount, and hence properly went with it. 

The costs were a part of the damages for breach of the defense clause, as will 
be seen by consulting the provisions of paragraph R that have been quoted. While 
these costs were not, and manifestly could not, have been completely alleged, and 
the suit as to them may have been in part premature, still they were .charges 
within the knowledge of the court and within the prayer, and were mature at the 
time the judgment was entered. No harm has been done by their award. 

A motion for mandate by plaintiff is covered by the recommendation, which is 
that the motion for rehearing be overruled. 
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MISCELLANEOUS 


UNION INDEMNITY CO. v. RAILROAD COMMISSION et al. 
(Supreme Court of Wisconsin. Oct. 10, 1925.) 
205 Northwestern Reporter 492. 

1. CORPORATIONS—“MERGER” EXISTS WHEN ONE CORPORA- 
TION REMAINS IN BEING AND MERGES IN ITSELF ONE OR 
MORE OTHER CORPORATIONS; EFFECT OF CONSOLIDATION IS 
TO WORK DISSOLUTION OF CORPORATIONS AND CREATE NEW 
ONE. 

“Merger” exists where one corporation remains in being and merges in itself 
one or more other corporations, but effect of “consolidation” is to work a dissolu- 
tion of corporations consolidating, and create a new one out of elements of former 
corporations. 

(For other cases, see Corporations, Dec. Dig. §§ 585, 586.) 

2. INSURANCE—AGREEMENT HELD ONE FOR EXCHANGE OF STOCK 
BETWEEN STOCKHOLDERS OF FOREIGN AND DOMESTIC INSUR- 
ANCE COMPANIES AND NOT MERGER OR CONSOLIDATION. 

A proposed transaction between domestic and foreign insurance companies, 
which contemplated operation of companies under common management, but as 
separate corporations, held to amount to an exchange of stock between stockholders 
of such corporations merely, and not to amount to a “merger” or “consolidation” 
which would bring it within provisions of St. 1923, §§ 201.30, 207.06-207.12 relating 
to merger or consolidation of insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 47.) 

3. LICENSES—PROPOSED TRANSFER OF STOCK BETWEEN STOCK- 
HOLDERS OF FOREIGN AND DOMESTIC INSURANCE CORPORA- 
TIONS NOT AFFECTED BY BLUE SKY LAW AND NEITHER PER- 
MIT OF RAILROAD COMMISSION OR APPROVAL OF INSURANCE 
COMMISSIONER REQUIRED; “UNDERWRITERS.” 

A proposed transfer of stock between stockholders of foreign and domestic 
insurance companies, with view to having corporations under common management, 
but as separate corporations, held within St. 1923, § 183.26, sub-sec. (1), subd. (j), 
relating to securities not affected by Blue Sky Law, exchange not being effected 
by means of brokers or agents in course of repeated transactions, and owners not 
underwriters in meaning of statute, and therefore no permit of railroad commission 
or approval of insurance commissioner is required to effect such transfer. 

(For other cases, see Licenses, Dec. Dig. § 18%.) 

4. INSURANCE—RAILROAD COMMISSION OR INSURANCE COMMIS- 
SIONER HAD NO RIGHT TO IMPEDE OR IMPAIR RIGHT OF 
STOCKHOLDERS OF FOREIGN AND DOMESTIC INSURANCE COM- 
PANIES TO MAKE EXCHANGE OF STOCK. 

Where proposed transaction between stockholders of insurance companies 
amounted to a transfer of stock between stockholders of foreign and domestic 
companies, such exchange was not affected by Blue Sky Laws and neither railroad 
commission nor insurance commissioner had any jurisdiction to impede or impair 
right of stockholders to make such exchange. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

5. PUBLIC SERVICE COMMISSIONS—SUBJECT OF JURISDICTION OF 
ADMINISTRATIVE BOARD AND COMMISSIONS ALWAYS OPEN 
TO COURTS FOR REVIEW. 

The subject of the jurisdiction of administrative boards and commissions is 
always open to courts for review, though no question of jurisdiction be raised in 
trial court or mentioned in briefs or arguments of counsel on appeal 

(For other cases, see Public Service Commissions, Dec. Dig. § 24.) 

6. INSURANCE—PUBLIC SERVICE COMMISSIONS—JURISDICTION OF 
RAILROAD COMMISSION AND INSURANCE COMMISSIONER CON- 
FERRED BY LAW ALONE AND CANNOT BE CONFERRED BY CON- 
SENT OF PARTIES. 

The jurisdiction of the railroad commission and insurance commissioner is 
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conferred by statute alone, and must be found within four corners thereof, and 
such jurisdiction cannot be conferred by consent of parties. 


(For other cases, see Insurance, Dec. Dig, § 3.) 


Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Action by the Union Indemnity Company against W. Stanley Smith, Insurance 
Commissioner, to review the action of the Insurance Commissioner in refusing 
to approve a permit to sell securities, wherein the Railroad Commission was made 
a party defendant. From a judgment adjudging that the Insurance Commissioner 
be mandatorily enjoined and directed to approve the permit, and that the Railroad 
Commission be mandatorily enjoined and directed to issue the permit applied for, 
the Insurance Commissioner appeals. Judgment reversed, and cause remanded to 
Railroad Commission, with directions to dismiss proceedings. 





Hearin v. Standard Life Ins. Co. 


HEARIN v. STANDARD LIFE INS. CO. et At. 
(District Court, E. D. Arkansas, W. D. October 19, 1925.) 
8 Federal Reporter (2d) 202. 


1. INSURANCE—THAT INCONTESTABLE CLAUSE DID NOT EXEMPT 
FROM ITS SCOPE LIABILITY FOR SUICIDE HELD NOT TO RENDER 
SUBSEQUENT CLAUSE DENYING SUCH LIABILITY INEFFECTIVE. 
Condition of insurance policy exempting insurer from liability in case of suicide 

within year held not inoperative merely because incontestability clause on face of 

policy did not exempt from its scope liability for suicide. 


(For other cases, see Insurance, Dec. Dig. § 445[3].) 


2. INSURANCE—POLICIES CONSTRUED AS OTHER CONTRACTS; POLI- 
CIES CONSTRUED MOST FAVORABLY TO INSURED ONLY WHEN 
AMBIGUOUS. 

Insurance policies are construed as other contracts, and only if ambiguous most 
favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 


3. INSURANCE—POLICY MUST BE CONSTRUED AS A WHOLE. 
In construing contract or insurance policy, every part of it must be considered and 
construed as a whole. 
. (For other cases, see Insurance, Dec. Dig. § 146[1].) 


4, INSURANCE—CLAIM OF NONLIABILITY BECAUSE OF SUICIDE 
WITHIN YEAR FROM DATE OF POLICY HELD NOT REQUIRED 
TO BE MADE WITHIN THAT YEAR. 


Where provision of insurance policy declared that self-destruction within year 
from date of policy was risk not assumed, one year incontestable clause did not 
require that claim of nonliability should be made within year from date of policy, but 
only that suicide occur within that time to relieve insurer from liability. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 


At Law. Action by W. S. Hearin, guardian, etc., against the Standard Life In- 
surance Company and the International Life Insurance Company. On demurrer to 
parts of answer. Demurrer overruled. 

McMillan & McMillan, of Arkadelphia, Ark., and R. E. Wiley, of Little Rock, 
Ark., for plaintiff. 

Carmichael & Hendricks, of Little Rock, Ark., for defendants. 

TRIEBER, District Judge. The facts, as far as necessary for the determination of 
the issues raised by the demurrer to parts of the answer, are: 


The plaintiff, in his complaint filed June 15, 1925, seeks to recover on a life 
policy issued by the Standard Life Insurance Company on May 6, 1924, and at a later 
day assumed by its codefendant, International Life Insurance Company. It alleges 
that the policy contained the following provision: “This policy shall be incontestable 
after one year from its date for the amount due, except for nonpayment of premiums, 
and except for death while in military or naval service in time of war, which is a 
risk not assumed by the company under this policy, and except as to provisions and 
conditions relating to benefits in the event of total and permanent disability and those 
granting additional insurance specifically against death by accident, which provisions 
may be attached hereto by rider.” 

“That at the time of the institution of the action more than one year had elapsed 
since the policy had been delivered to the assured; that the assured died,” but the 
complaint fails to state the date of his death. From the answer it appears that his 
death occurred on February 28, 1925, which, on the hearing of the demurrer, was 
admitted by counsel for plaintiff to be true; that the plaintiff complied with the terms 
of the policy in all respects as to notice and proof of death, but defendants refused 
to pay the amounts provided in the policy, denying all liability. It fails to state the 
date this refusal and denial of liability was made, or the reason for the denial of 
liability. A copy of the policy is filed with the complaint and made a part thereof. 

The answer, so far as material to the demurrer, pleaded that: “That policy, in 
bold type on the first page thereof, provides, “This policy is subject to the privileges 
and conditions recited on the subsequent pages hereof;’ and the second page contains 
the following provision: ‘Self-destruction, sane or insane, within one year from the 
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date of this policy, is a risk not assumed by the company under this policy. In such 

event the company will return the premiums actually received.’ And this defendant 
states the facts to be that on or about the 28th day of February, 1925, and before the 
year expired, the said Henry Clay Robbs (called H. C. Robbs and H. C. ‘Buster’ 
Robbs) committed suicide by shooting himself with a gun, which caused his death. 
That the cause of his death was self-destruction, and it occurred within one year from 
the date of the policy, and is a risk not assumed by the company under the policy. 
That the premiums paid were tendered to the proper party and said tender was 
refused. Therefore this dependant pleads self-destruction within the period of one 
year from the date of the policy as a full and complete defense to any liability upon 
said policy.” 

Counsel for demurrant rely on two grounds to sustain the demurrer: First, that, 
as the incontestability clause in the face of the policy does not exempt suicide from 
liability, the condition as to suicide on the second page of the policy is inoperative; 
second, if it is operative, it does not constitute a defense, no proceeding to cancel the 
policy having been instituted within one year from the date of the policy. 

[1, 2] I. It will serve no useful purpose to cite the numerous authorities to sus- 
tain the following well settled principles of law. It is sufficient to refer to Hawkeye 
Commercial Men’s Association v. Christy (C. C. A.) 294 F. 208, 213, and St. Paul 
Fire & Marine Ins. Co. v. Ruddy, 299 F. 189, decided by the Circuit Court of Appeals 
for this Circuit, that, policies of insurance must be construed as other contracts and 
only if a provision is ambiguous will it be construed most favorably to the assured. 
As held in the Hawkeye Commercial Men’s Association Case, supra: 

“The parties to insurance contracts have the right and power to contract for what 
accidents and risks the companies shall and for what accidents and risks they shall not 
be liable and the courts may not make new or different contracts for them. The func- 
tion and duty of the courts consist simply in enforcing and carrying out the contract 
actually made by the parties. Imperial Fire Ins. Co. v. Cods County, 151 U. S. 452, 
462, 14 S. Ct. 379, 38 L. Ed. 231. The natural, obvious meaning of the provisions of 
a contract should be preferred to any curious, hidden sense which nothing but the 
exigency of a hard case and the ingenuity of a trained and acute mind would discover. 
Delaware Ins. Co. v. Greer, 120 F. 916, 921, 57 C. C. A. 188, 61 L. R. A. 137; Stand- 
ard Life & Accident Ins. Co. v. McNulty, 157 F. 224, 226, 85 C. C. A. 22. The rea- 
sonable and probable meaning of a stipulation in an agreement should be preferred 
to one that is irrational and improbable. Pressed Steel Car Co. v. Eastern Railway 
Co. of Minnesota, 121 F. 609, 611, 57 C. C. A. 635.” 

[3] It is equally well settled that in construing a contract or policy of insurance 
every part of it must be considered, and the contract construed as a whole. Green 
County v. Quinlan, 211 U. S. 582, 594, 29 S. Ct. 162, 53 L. Ed. 335; United States 
v. Ansonia Brass, etc., Co., 218-U. S. 452, 467, 31 S. Ct. 49, 54 L. Ed. 1107; Mutual 
Life Insurance Co. v. Kelly, 114 F. 268, 279, 52 C. C. A. 154 (C. C. A. 8th) ; National 
na sc Co. v. Gregg, 168 Ark. —, 269 S. W. 62; 13 C. J. p. 525; 32 C. J. 
p. 1148. 

In the Gregg Case the Supreme Court of Arkansas, in which a similar question 
was in issue, aptly held: “Our conclusion is that this contention is not well founded, 
for the various clauses of the policy are to be read together, and clause F is a clear 
and unambiguous stipulation against liability where an injury results from either of 
the causes mentioned therein. The several clauses can be read together in harmony, 
and it is our duty to do so and give full effect to all of the clauses of the policy to 
the extent that they are harmonious.” 

In Mutual Life Ins. Co. v. Kelly, supra, the trial court, in 109 F. 56, 57, had held 
that: “The provisions on the back of the policy have no bearing on the case at bar, 
unless it be the one which provides that the policy is not contestable after two years. 
The entire defense consists in the recital of the policy that the consideration thereof 
is the application, and which is made a part of the policy as above recited, and a 
clause of the application to which I will presently refer.” 

This the Circuit Court of Appeals held to be error, saying: “Accordingly, treat- 
ing the application and all its terms and provisions as a part of each contract entered 
into between the insurance company and Kelly, what does it mean? In answering 
this question there does not seem to be any necessity for resort to technical distinc- 
tions between representations and warranties or affirmative or promissory warranties. 
The cardinal rule to be observed in construing all contracts is to determine, from a 
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consideration of the four corners of the instrument or instruments creating it, what 
was the intention of the parties to the same. Insurance Co. v. Gridley, 100 U. S. 614, 
615, 25 L. Ed. 746; Long v. Times, 107 Mo. 512, 519, 17 S. W. 898. Subjecting the 
contracts in question to this test, it is very apparent, as we have already indicated in 
disposing of other branches of the case, that the death of Kelly by suicide at any 
time within two years after the date of the policy, whether sane or insane, was not 
a risk assumed by the insurer at all.” 

The facts in that case were stronger against the insurer than those in the instant 
case, as the condition against liability for suicide was not in the policy, as in the case 
at bar, but only in the application for the policy, which was made a part of the policy 
and was a part of the warranties containing other exemptions of liability. 

Nor does the fact that the suicide condition is on the back and not on the face of 
the policy make any difference, as was held in Iowa Life Ins. Co. v. Lewis, 187 
U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204. The facts in that case were: 

The policy on the back contained the provision that “It shall not go into effect 
until the premium hereunder * * * shall have been actually paid during the lifetime 
and continuance in good health of the insured. Upon payment of the premium there 
shall be delivered a receipt, signed by the president or secretary, and countersigned by 
an authorized agent.” The insured paid the first premium on March 4, 1899, by a note 
due six months after date. The policy and a receipt for the premium were delivered 
to the assured on March 18, 1899. The receipt contained the following: ‘Read the 
notice to policyholders on the back of this receipt.” 

On the back of the receipt was, among other provisions, the following: “Notice 
to Policy Holders. If note be given for the payment of the premium hereon or any 
part thereof, and same is not paid at maturity, the said policy shall cease and 
determine.” 

The company retained the note, which its agent had sent it. The note was not 
paid at maturity, but on September 29, 1899, when very sick, the insured offered to 
pay it. The agent wired the company whether to accept payment, and was diricted not 
to accept it, and he refused to do so, when tendered on September 30, 1899, and it was 
held that the company was not liable. This has been followed by all the federal courts 
since. It will be noticed from the opinion that authorities from the highest courts 
of several states, holding otherwise were disapproved. 

This ground is without merit. 

[4] II. Is the suicide provision subject to the same construction as the incon- 
testability clause, that the cancellation of the policy, or rather the claim of nonliability, 
must be made within the one-year period, otherwise it cannot be pleaded as a defense, 
or is it a good defense if the suicide occurred within the one-year period, although 
pleaded later? 

Counsel for plaintiff rely on Mutual Life Ins Co. v. Hurni Packing Co., 280 F. 18, 
decided by the Circuit Court of Appeals for this circuit and affirmed in 263 U. S. 
167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, and other authorities to the same 
effect, which it is unnecessary to cite, for, if that case applies, the plaintiff’s con- 
tention must be sustained. 

On behalf of defendants it is claimed that these authorities are inapplicable, as in 
none of these cases was a suicide condition in issue, but only fraud or false repre- 
sentations in the application for the policy. 

The reason for sustaining such a limitation when the policy was issued on false 
representations or fraud in the application has been aptly stated in Missouri State 
Life Insurance Co. v. Cranford, 161 Ark. 602, 606, 257 S. W. 66, 67 (31 A. L. R. 
93): “The modern rule is that a life insurance policy containing a provision that it 
shall be incontestable after a specified time cannot be contested by the insurer on any 
ground not excepted in that provision. It is said that the practical and intended 
effect of such a stipulation is to create a short statute of limitations. By the stipu- 
lation, the insurance company agreed that it would take a year to investigate and 
determine whether it would contest the policies of insurance, and that, if it failed 
within that time to discover any grounds for contesting the same, it would make no 
further investigation and would not thereafter contest the validity of the policies.” 

How can the insurer investigate whether the insured will commit suicide? He 
may take his life within a day or two prior to the expiration of the period of limi- 
tation, or the beneficiary may not advise the insurer of the death of the assured until 
after the expiration of the limitation, or so short a time before that the insurer cannot 
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possibly make the necessary investigation within the period required. Still, if the 
contention of counsel for plaintiff is to be sustained, the insurer would be prevented 
from disputing its liability, though the policy in clear and unambiguous language 
states that “death by self-destruction within one year from the date of the policy 
is a risk not assumed.” 

The language employed in the two provisions differs materially. The incontest- 
ability clause states that “the policy shall be incontestable after one year from its 
date,” with certain exceptions not material to the issue now involved. On the other 
hand, the suicide clause, made a part of the policy as a condition, excepts “suicide 
within one year from the risk assumed,” and in the face of the policy in large print, 
stated: “This subject to the privileges and conditions recited on the subsequent 
pages hereof,” where the suicide condition is set out, thus calling the attention of 
the assured to it. 

There is only one construction of these two provisions possible. In the one case, 
the policy is incontestable after one year from its date for false representations or 
fraud in the application; in the other the risk for suicide, if committed within one 
year, is not assumed. If a risk is not assumed, how can there be a liability? If there 
is no liability, why must there be a denial thereof before the expiration of the year? 
If the misrepresentations or fraud in the application for the policy are sought as a 
ground for relief from liability, it has been held by many courts, a bill in equity to 
rescind the contract of insurance or cancel the policy must be filed within the period 
precribed; mere denial or tender of premiums is not sufficient. Jefferson Standard 
Life Ins. Co. v. McIntyre (C. C. A. 5) 294 F. 886; Reliance Life Ins. Co. v. Thayer, 
84 Okl. 238, 203 P. 190; John Hancock Mut. L. Ins. Co. v. Dick, 114 Mich. 337, 72 
N. W. 179, 43 L. R. A. 566. But, if the risk is not assumed, it certainly cannot be 
claimed by a bill in equity, to rescind the contract after the suicide, and of course none 
could be instituted before. To defend against a suicide there is a complete and 
adequate remedy at law and the insured is entitled to a jury trial. Insurance Co. v. 
Bailey, 13 Wall (80 U. S.) 616, 20 L. Ed. 501; Cable v. United States Life Ins. Co., 
191 U. S. 288, 305, 24 S. Ct. 74, 48 L. Ed. 188; Riggs v. Union Life Ins. Co., 129 F. 
207, 63 C. C. A. 365, aff., 203 U. S. 243, 27 S. Ct. 126, 51 L. Ed. 168, 7 Ann. Cas. 
1104; Griesa v. Mutual Life Ins. Co., 169 F. 509, 94 C. C. A. 635. 

The distinction between such clauses and the effect of them has been so clearly 
stated in Mutual Life Insurance Co. v. Kelly, supra, that there is little to add. Judge 
Adams, speaking for the court, said: “It cannot escape observation that the parties 
treated the agreements referred to as conditions of continuing liability on the part of 
the company. They are referred to as ‘conditions,’ and it is agreed that the only ones 
which shall be binding after two years are those relating to engaging in military or 
naval service in time of war. In all other respects it was agreed that ‘if this policy 
matures after the expiration of the said two years the payment of the sum insured by 
this policy shall not be disputed.’ This carries the reasonable implication that, if the 
policy should mature by the death of the insured within two years, the policies might 
be disputed for breach of any of the ‘conditions’ upon which liability depended.” 

And later on the same page: “But we do not wish:to be understood as holding 
that it required any express agreement that the clause in question should be treated 
as a condition to liability. In our opinion, it, having been offered to and accepted by 
the company as a consideration of the assumption of the risk and for the continuance 
of liability for two years at least, is, in and of itself, a promissory warranty, requiring 
the insured to strictly conform thereto, in order to hold the company to a liability on 
the policies in favor of the beneficiaries. Failure to observe the stipulation of war- 
ranty, resulting, as in this case, in the death of the insured, undoubtedly absolves the 
insurance company from liability.” 

The opinions in the Kelly Case fail to show when the defendant pleaded that the 
death of the assured was self-inflicted within the two-year period, whether before or 
after the two-year period. But an examination of the record of the case, which the 
clerk of the Circuit Court of Appeals kindly sent me, shows that the policy was issued 
May 26, 1893, the death occurred on February 21, 1895, within the two-year period, 
and the claim of nonliability of the insurer was first made in its answer, filed May 21, 
1896, almost three years after the date of the policy, and it was held that there was 
no liability. 

Other authorities in point are Childress v. Fraternal Union of America, 113 Tenn. 
252, 82 S. W. 832, 3 Ann. Cas. 236; Scarborough v. American National Ins. Co., 171 
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N. C. 353, 88 S. E. 482, L. R. A. 1918A, 896, Ann. Cas. 1917D, 1187; North Ameri- 
can Union v. Trenner, 138 Ill. App. 586; Stean v. Occidental Life Insurance Co., 24 
N. M. 346, 171 P. 786; Mutual Reserve Life Association v. Payne (Tex. Civ. App.) 
32 S. W. 1063, 1065. 

In the Scarborough Case it was held: “By the use of the term ‘incontestable’ the 
parties must necessarily mean that the provisions of the policy will not be contested, 
and not that the insurance company agrees to waive the right to defend itself a gainst 
a risk which it has never contracted to assume.’ 

In Kelley v. Mutual Life Insurance Co. (C. C.) 109 F. 56, it was held, quoting 
from the head note: “A provision in a life insurance policy that it shall be incontest- 
able after two years does not apply, where the insured dies within two years after the 
policy is issued, because the time will have expired before an action can be brought 
thereon under the laws of the state.” 

That the Circuit Court of Appeals in the Hurni Packing Company Case did not 
intend to overrule or modify the Kelly Case is apparent from the fact that the court 
in its opinion does not refer to it, although the only judge still a member of that 
court, who had participated in the ‘hearing and concurred in the opinion of the court 
in the Kelly Case, Judge Sanborn, also sat in the Hurni Packing Company Case 
and concurred in the opinion of the court in that case. Of course he was familiar 
with what had been decided in the Kelly Case, and, if the court intended to overrule 
or modify it, would have so stated in the Hurni Packing Company opinion. 

In the opinion of the court a proper construction of the policy as a whole should 
be read as follows: 

“This policy shall be incontestable after one year.from its date for the amount 
due, except for nonpayment of premiums, and except for death while in the military 
or naval service in time of war, or for death from self-destruction, sane or insane, 
within one year from the date of this policy, which are risks not assumed by the 
company under this policy.” 

It is proper to call attention to the fact that the learned counsel for plaintiff in 
the instant case in the complaint neither set out the suicide condition in the policy, 
nor the date of the assured’s death, which it is alleged in the answer was within one 
year from the date of the policy, and it also alleges “that it is now more than one 
year from the date of said policy or contract and that by the terms thereof the same is 
now incontestable and the defendants are estopped to contest the same.” 

No reason for these omissions was stated in the oral argument. It is also worthy 
of consideration that, although the death occurred in February, this action was not 
instituted until June, after the company had tendered the premiums paid by the 
assured, as provided in the suicide clause, and a month after the expiration of the 
one-year period, although the defendant repudiated liability at once when notified of 
the death. Is it unreasonable to presume that the object of these omissions and of 
this delay may have been to prevent this defense by demurrer to the complaint, in the 
belief that thereby they will bring themselves within the Hurni Packing Company 
Case, on which they relied in their argument as controlling in this case? 

The demurrer is overruled. 


STIPCICH v. METROPOLITAN LIFE INS. CO. 
(District Court, D. Oregon. October 26, 1925.) 
8 Federal Reporter (2d) 285. 

1. INSURANCE—MATERIAL CHANGE IN HEALTH OF APPLICANT BE- 
TWEEN DATE OF APPLICATION AND ISSUANCE OF POLICY 
VOIDS POLICY UNLESS KNOWN TO INSURER. 

Where insurer incurs no liability until application is approved, and policy issued, 
statements as to health of applicant contained in application are in effect until policy is 
issued and form part thereof, and material change in health of applicant between 
date of application and issuance of policy will avoid policy unless known to insurer. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

2. INSURANCE—REPRESENTATIONS OF ASSURED IN APPLICATION 
PRESUMED TRUE WHEN MADE, AND TO CONTINUE SO TILL 
ISSUANCE OF POLICY. 

Assured’s representations and answers to questions in application are presumed 
true at time made, and to continue so until issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[114].) 
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3. INSURANCE—INSURER HAS BURDEN OF PROVING MATERIAL 
CHANGE IN APPLICANT’S HEALTH BETWEEN DATE OF APPLICA- 
TION AND ISSUANCE OF POLICY. 


Insurer has burden of proving alleged material change in applicant’s health be- 
tween date of application and issuance of policy. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


4. INSURANCE—APPLICANT HAS BURDEN OF SHOWING NOTICE TO 
INSURER OF MATERIAL CHANGE IN HEALTH BETWEEN MAKING 
AND ACCEPTANCE OF APPLICATION ; INSURED HAS BURDEN OF 
SHOWING NOTICE OF CHANGE OF CONDITION OF HEALTH. 


Applicant for insurance has duty to notify insurer of any material change in health, 
between making and acceptance of application, and, on showing that such change 
occurred, has burden of showing that insurer had notice thereof. 

(For other cases, see Insurance, Dec. Dig. §§ 127, 646[3].) 


6. INSURANCE—KNOWLEDGE ON PART OF SOLICITING AGENT BE- 


FORE ACCEPTANCE OF APPLICATION NOT IMPUTED TO IN- 
SURER. 


Knowledge on part of agent, having authority only to solicit insurance, and not 
to accept risk or issue policies, of material change in applicant’s health between making 
and acceptance of application, held not imputed to insurer, notwithstanding Or. L. 
§ 4635, declaring one who solicits and procures applications for life insurance shall 
be regarded as agent of company. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 


7. INSURANCE—LIMITATIONS ON SOLICITING AGENT’S POWER HELD 
VALID AND BINDING ON INSURED AND HIS BENEFICIARIES. 


Restrictions and limitations on power and authority of soliciting agents Weld such 
as insurer had right to make, and binding on insured having knowledge thereof, and 
his beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 78.) 


At Law. Action by Josephine Stipcich against the Metropolitan Life Insurance 
Company. On motion for new trial, after directed verdict for defendant. Motion 
denied. 

G. C. & A. C. Fulton, of Astoria, for plaintiff. 

Richard W. Montague and Erskine Wood, both of Portland, Ore., for defendant. 

Bean, District Judge. This is an action on a policy of insurance on the life of 
Antone Stipcich, loss, if any, payable to his wife. The policy was issued March 26, 
1924. The application therefor was made on the 17th of February of the same year. 
In it the applicant stated that he had been operated on for “perforating ulcer, duo- 
denum,” in January, 1922, but had recovered. To all other questions as to whether 
he had had certain diseases his answer was “No.” 

Between the date of his application and the issuance of the policy, there was either 
a return of his old trouble or a manifestation of a new ulcer. On the day he applied 
for insurance, but before making the application, he consulted a physician (Dr. Forr- 
stron, who previously had operated on him) for some trouble of the stomach, and was 
given a prescription, although this was not disclosed in the application. A ‘few days 
later, and after the application, he again called upon the same physician in regard to 
the matter, who suggested that an X-ray be taken. On the 7th or 8th of March, he 
consulted Dr. Sommers of Portland, and was sent to the hospital for observation, 
where he remained five or six days, and during that time Dr. Sommers made a care- 
ful examination and diagnosis of his condition and told him that in his opinion he had 
a duodenal ulcer, and advised surgical interference. About the 20th of the month he 
consulted and was examined by Dr. Stater with the same result and advice. Soon 
after the delivery of the policy he went to the hospital, was operated on, and died 
the 8th of April. 

On the trial, the plaintiff offered to testify that after her husband had been exam- 
ined by Dr. Sommers and before the issuance of the policy she talked with Mr. Julian 
Coblentz, the agent of the defendant, who took the application, about the matter and 
told him that Dr. Sommers had recommended an operation, possibly for an ulcer, 
and that Coblentz suggested that her husband be examined by another physician. 











Life] Stipcich v. Metropolitan Life Ins. Co. 267 


Objection was sustained to the offer of proof, and verdict directed in favor of 
the defendant. 

The motion for a new trial raises substantially two questions: First, whether it 
was incumbent on the defendant company to show affirmatively that, at the time it 
issued and delivered the policy, it did not know of the change in the condition of the 
health of the applicant, or was the burden on the plaintiff to show that it had such 
knowledge; and, second, did the court err in ruling that the proposed testimony 
of the plaintiff as to her conversation with Coblentz was inadmissible ? 

{1, 2] The application for insurance provides that the company shall incur no lia- 
bility until the application has been received, approved, and the policy issued and de- 
livered. The representations and statements made by the applicant in his application 
as to the condition of his health, therefore, continued up to and were in effect at the 
time the policy was issued and delivered, and formed a part of the contract. The 
contract of insurance becomes effective from that time, and not before. Any material 
change in the health of the applicant between the date of the application and the 
issuance of the policy would void the policy unless known to the company. That there 
was such a change requires no argument. It is scarcely conceivable that a respon- 
sible insurance company would knowingly insure the life of one who was at the time 
suffering from acute intestinal trouble diagnosed by two competent physicians as a 
duodenal ulcer, and who had advised surgical interference. In any event, fair dealing 
would suggest that it be informed of such facts and thus be given an opportunity to 
determine whether it would nevertheless issue this policy. There is a presumption 
that the assured’s representations and answers to the questions in his application were 
true at the time they were made and would so continue down to the issuance of the 
policy. 14 Ruling Case Law, p. 1343; 33 Cor. Jur. 104. But there is no presumption 
that he advised the company of the falsity of such statements or of the change in his 
health after the application, or that the continuing representations were not true. 
Indeed, if there is any presumption at all, it would seem to be to the contrary, for, as 
a reasonable man, the applicant must have known that it was at least very doubtful 
whether the policy would issue if the company knew the actual condition of his health. 

[3, 4] The burden of proof was on the company to show that there was a mate- 
rial change in the health of the applicant between the date of the application and the 
issuance of the policy, and this burden it assumed. It was, however, the duty of the 
applicant to discldse to the company any such change, and in my judgment it was in- 
cumbent upon the plaintiff, after the showing made by the defendant, to prove that 
such duty had been performed before it is to be held that the company consented to 
insure the life of the applicant in the condition of his health at the time the policy 
was issued. May on Insurance, § 190; 25 Cyc. 797; Sun Mutual Ins. Co. v. Ocean 
Ins. Co., 107 U. S. 485, 1 S. Ct. 582, 27 L. Ed. 337; Equitable Life Ins. Soc. v. McEI- 
roy, 83 F. 631, 28 C. C. A. 365; Cable v. U. S. Life Ins. Co., 111 F. 19, 49 C. C. A. 
216; Security Life Ins. Co. v. Booms, 31 Cal. App. 119, 159 P. 1000. To adopt the 
language of Judge Sanborn in Equitable Life v. McElroy, supra: 

“The nature of this contract, the insurance of a man’s life, the perfect familiarity 
of the man himself with the condition of its subject-matter, his own life, the ignor- 
ance of the insurance company concerning it, and its necessary reliance in making the 
contract upon his good faith, honesty, and truthfulness, impose upon him the duty of 
disclosing to the company every fact material to the risk which comes to his knowl- 
edge at any time before the contract is finally closed. An intentional omission to dis- 
charge that duty perpetrates a plain fraud upon the company, which necessarily avoids 
the contract.” 

If the company had been advised of the change in the applicant’s health and there- 
after issued the policy, it could not be heard to say that the policy was void on that 
account, but it was entitled to be fully informed on that subject, so that it might de- 
termine whether it would complete the contract. It had a right to rely on the truth 
of the statements made in the application, in the absence of other information, and act 
accordingly, and, if it had‘ been advised of the change in applicant’s health, it seems to 
me that it was incumbent upon the plaintiff to show that fact, and not on defendant 
to prove a negative. 

{5, 6] It is claimed by the plaintiff that notice to Coblentz of a change in the 
applicant’s health, after the application had been signed and forwarded to the com- 
pany, is to be imputed to the company. This would not follow unless Coblentz had 
either actual or ostensible authority to act for the company in the matter. Unless 
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he had, mere knowledge on his part, uncommunicated to his principal, would not be 
binding upon it. Knowledge to an agent is only knowledge to his principal in matters 
which are within the scope of his authority. Section 6435, Oregon Laws, which pro- 
vides that one who solicits and procures an application for life insurance shall be 
regarded as an agent of the company, does not fix the scope of such agent’s authority, 
and does not raise a special agent with limited authority to a general agent. Mutual 
Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202. Coblentz 
was a soliciting agent, with power to solicit insurance, take applications, and collect 
premiums when due, but without authority to accept risks or issue policies, make 
contracts of insurance, or modify or waive any of the conditions of the contract. 
It so appears from the application and policy. It is declared in the application that 
the statements and answers in the application, together with the report of the medical 
examiner, shall form the basis of the contract of insurance if one be issued, and 
that no agent or any other person except the officers of the company have power, on 
behalf of the company, to make, modify, or discharge any contract of insurance, or 
bind the company by making any promises respecting any benefits under any policy, 
and that any knowledge on the part of any agent as to any facts pertaining to the 
applicant shall not be considered as having been made or brought to the knowledge 
of the company unless stated in the application. 

[7] The policy as delivered and accepted contains the provision that no agent is 
authorized to waive forfeiture or make, modify, or discharge the contract. These 
restrictions and limitations on the power and authority of the agent are such as the 
company had a right to make, and of which the assured had knowledge, and by which 
he and his beneficiaries are bound. Iverson v. Metropolitan Life, 151 Cal. 746. 91 P. 
609, 13 L. R. A. (N. S.) 866; Nor. Assurance v. Grand View Bldg. Ass’n, 183 U. S. 
308, 22 S. Ct. 133, 46 L. Ed. 213; Madsen v. Maryland Casualty Co., 168 Cal. 204, 
142 P. 51. 

It follows, therefore, that the motion for a new trial should be overruled, and 
it is so ordered. 


ATLANTA LIFE INS. CO. v. JACKSON. (No. 16228.) 
(Court of Appeals of Georgia, Division No. 2. Nov. 17, 1925.) 
130 Southeastern Reporter 378. 

6. INSURANCE—VERDICT FOR PLAINTIFF FOR SOME AMOUNT HELD 

AUTHORIZED. 

Where evidence did not demand finding that policy sued on lapsed at death 
of insured, verdict for plaintiff for some amount was authorized. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
7. INSURANCE—VERDICT FOR ATTORNEY’S FEES AND DAMAGES 

HELD UNAUTHORIZED. 

Where amount of insurer’s liability was substantially less than amount claimed 
in proofs of loss and sued for, verdict for attorney’s fees and damages was un- 
authorized. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Error from Superior, Court, Richmond County; A. L. Franklin, Judge. 

Action by Geneva Jackson against the Atlanta Life Insurance Company. Judg- 
ment for plaintiff and defendant brings error. Affirmed on condition. 

Sam F, Garlington, of Augusta, for plaintiff in error. 

John J. Jones and Callaway & Howard, all of Augusta, for defendant in error. 

Syllabus Opinion by the Court. 

Bett, J. [1] 1. While the bill of exceptions alleges that certain exceptions pen- 
dente lite were duly tendered and certified, and describes them by stating the nature 
of the assignments made therein, there is no assignment of error in the final bill of 
exceptions either upon the exceptions pendente lite or upon the rulings therein 
excepted to. No question, therefore, is presented for decision under the exceptions 
pendente lite. Alexander v. Chipstead, 152 Ga. 851 (1), 111 S. E. 552; House v. 
American Discount Co., 31 Ga. App. 396 (1), 120 S. E. 701. 

{2, 3] 2. An assignment of error upon the admission of evidence must show, 
not only in what respects the evidence was objectionable, but that the objection was 
urged at the time of its admission. It is not sufficient in a ground of a motion for 
a new trial to state that the court erred in admitting certain evidence “over timely 
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objection,” and then, after setting out the evidence admitted, to allege that the admis- 
sion of the evidence was error for certain specified reasons, where it is not further 
alleged in the motion that the evidence was objected to for such reasons at the 
time of its admission. Henslee v. Harper, 148 Ga. 621 (1), 97 S. E. 667; Pelham 
& Havana R. Co. v. Walker, 27 Ga. App. 398 (2), 108 S. E. 814. 

[4, 5] 3. “A plaintiff must recover upon the cause of action as laid in the peti- 
tion; and a verdict in his favor is. illegal when the evidence fails to support the 
cause declared on, even though a different cause of action may appear from testi- 
mony admitted without objection. But evidence, admitted without objection, which 
supports what is in fact the same cause of action, although it might have been ex- 
cluded on objection, may be sufficient to authorize a recovery, if, under the facts of 
the case, the petition could by amendment have been so conformed to the proof as 
to render such testimony relevant.” Napier v. Strong, 19 Ga. App. 401 (2), 91 
S. E. 579. Under this rule there was no fatal variance between the allegata and 
probata in this case. 

[6] 4. The evidence did not demand a finding that the insurance policy sued 
on had lapsed at the death of the insured. A verdict in the plaintiff's favor for 
some amount was therefore authorized. 

5. But it appearing, without dispute, that the policy, which was dated August 
21, 1922, and the face amount of which was only $146, contained a provision that 
“one-fourth only of the above sum is payable if death occurs within six calendar 
months from date of policy; one-half if death occurs after six months from date 
of policy; the full amount after one year,” and, the insured having died within less 
than one year from the date of the policy, to wit, on July 15, 1923, the special ground 
of the defendant’s motion for a new trial complaining that the verdict was excessive 
should have been sustained. 

[7] 6. Where the amount of the insurer’s liability was substantially less than: 
the amount claimed in the proofs of loss and sued for, a verdict for attorney’s fees 
and damages was unauthorized. Queen Insurance Co. v. Peters, 10 Ga. App. 289 
(4), 73 S. E. 536. 

7. But, the judgment in the plaintiff's favor being erroneous only in part, and 
the extent of the error being ascertainable and certain, the judgment overruling the 
defendant’s motion for a new trial will be affirmed, provided the plaintiff, at the 
time the remittitur from this court is made the judgment of the trial court, will 
strike or write off one-half of the recovery for principal and interest and the entire 
recovery for attorney’s fees and damages; otherwise the judgment is reversed. 

Judgment affirmed on condition. 

Jenkins, P. J., and Stephens, J., concur. 


AMERICAN NAT. INS. CO. v. FLOYD. (No. 16258.) 
(Court of Appeals of Georgia, Division No. 2. Nov. 16, 1925.) 
130 Southeastern Reporter 531. 

(Syllabus by the Court.) 


INSURANCE—KNOWLEDGE OF SOLICITING AGENT OF APPLICANT'S 
BAD HEALTH HELD NOT KNOWLEDGE OF INSURER, WAIVING 
POLICY PROVISION THEREON. 


This case is controlled by the decision rendered: by the Supreme Court in New 
York Life Insurance Co. v. Patten, 151 Ga. 185, 106 S. E. 183, and Reliance Life 
Ins. Co. v. Hightower, 148 Ga. 843, 98 S. E. 469. In the Patten Case the rule there 
laid down is distinguished from the rule in cases where the contract of insurance 
contained no express limitation upon the power of the agent, and in cases dealing 
with fire insurance policies where the agent has power to issue the policy. The 
defendant in error relies mainly upon the ruling made in Supreme Lodge, Knights 
of Pythias, v. Few, 138 Ga. 778, 784, 76 S. E. 91. In the Hightower Case, supra, 
the Few Case is considered and held not to be in conflict with the rule there an- 
nounced. See, also, Puckett v. Metropolitan Life Ins. Co., 32 Ga. App. 263, 122 
S. E. 791; Penn Mutual L. Ins. Co. v. Blount, 33 Ga. App. 642, 127 S. E. 892. The 
court erred in not sustaining the general demurrer to plaintiff’s petition. 


(For other cases, see Insurance, Dec. Dig. § 141 [1].) 
Error from Superior Court, Floyd County; Moses Wright, Judge. 
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Action by N. M. Floyd against the American National Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed. 

The policy of life insurance sued on contains the following. provision: 

“This policy is issued upon an application which omits the warranty usually 
contained in applications, and contains the entire agreements between the company 
and the insured and the holder and owner thereof. All statements made by the 
insured in the application herefor shall, in the absence of fraud, be deemed repre- 
sentations and not warranties. Its terms cannot be changed or conditions varied, 
except by a written agreement, signed by the president or secretary. Therefore 
agents (which term includes superintendents and assistant superintendents) are not 
authorized and have no power to make, alter or discharge contracts, waive for- 
feitures, or receive premiums on policies in arrears more than four weeks, or to 
receipt for same in the receipt book, and all such arrears given to an agent shall be 
at the risk of those who pay them, and shall not be credited upon the policy, whether 
entered in the receipt book or not.” 

It further provides that— 

“No obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health.” 

It appears from the petition as amended that while the assured was in bad health 
at the time the policy was solicited, issued and delivered, that the agent of the com- 
pany who solicited and delivered the policy knew this fact throughout this entire 
period, that such knowledge of the defendant’s agent was knowledge of the com- 
pany, that by reason of such knowledge it waived the condition of the policy pro- 
viding that the assured must be in sound health when the policy was delivered, and 
that it was estopped from pleading this provision as a defense. The court overruled 
a general demurrer to the petition. 

Maddox, Matthews & Owens, of Rome, for plaintiff in error. 

Porter & Mebane, of Rome, for defendant in error. 

Jenkins, P. J. Judgment reversed. 

Stephens and Bell, JJ., concurring. 


PRUDENTIAL INS. CO. OF AMERICA v. MOORE. (No. 24247.) 
(Supreme Court of Indiana. Dec. 8, 1925.) 
149 Northeastern Reporter 718. 

3. DEATH—STATUTORY PRESUMPTION OF DEATH FROM OR AB- 
SENCE OF FIVE YEARS HELD INAPPLICABLE TO CONTRACTS 
OF INSURANCE ON ABSENTEE’S LIFE. 

Presumption of death from absence of five years under Burns’ Ann. St. 1914, 

§§ 2747-2752, has relation only to management and disposal of absentee’s estate, 

and does not control in determining rights of parties under contracts of insurance 

on absentee’s life. 
(For other cases, see Death, Dec. Dig. § 2[1].) 

4. DEATH—PRESUMPTION OF DEATH FROM ABSENCE OF FIVE 
YEARS HELD REBUTTABLE. 

Presumption of death from absence of five years under Burns’ Ann. St. 1914. 

§§ 2747-2752, relates only to management and disposal of absentee’s estate and is 

rebuttable; section 2749 expressly saving rights of absentee, is found to be alive 

within three years after administrator is appointed. 
(For other cases, see Death, Dec. Dig., § 2[1].) 

5. INSURANCE—COMPLAINT ON POLICY OF LIFE INSURANCE MUST 
TENDER ISSUE AS TO INSURED’S DEATH. 

Complaint on a policy of life insurance must tender issue as to insured’s death, 
and not merely as to his absence. 
(For other cases, see Insurance, Dec. Dig., § 635.) 

6. INSURANCE—COMPLAINT, ALLEGING ONLY REBUTTABLE PRE- 
SUMPTIONS OR EVIDENCE TENDING TO ESTABLISH FACT ON 
WHICH RECOVERY. DEPENDS, IS DEMURRABLE. 

Complaint which alleges only rebuttable presumptions or evidence tending to 
establish fact on which right of recovery depends, instead of alleging the fact itself, 
is not sufficient to withstand demurrer. 


(For other cases, see Insurance, Dec. Dig. § 635.) 
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Appeal from Circuit Court, Lawrence County. ; 

Action by Eva Mae Moore, administratrix of the estate of Wilbert G. Oldham, 
absentee, against the Prudential Insurance Company of America. Judgment for 
plaintiff, and defendant appeals. Reversed, with directions. 

Stotsenburg, Weathers & Minton, of New Albany, for appellant. 

Albert J. Fields, of Bedford, and John H. Edwards, of Mitchell, for appellee. 

Ewsank, C. J. Appellee recovered a judgment for $4,860 in an action on a 
policy of life insurance issued by appellant on the life of Wilbert G. Oldham. The 
errors assigned are overruling the demurrer to the complaint, overruling the motion 
for a new trial, and stating a conclusion of law to the effect that upon the facts 
found appellee was entitled to recover said sum of $4,860 as against appellant. 
Under each of these assignments the question is presented whether or not the un- 
explained absence for five years of a person whose life was insured is enough, in 
itself, to establish the fact of his death on the date of his disappearance. The assign- 
ment that the court erred in overruling the demurrer presents the further question 
whether or not an averment that on a certain date the insured “absented himself 
from his usual place of residence and went to parts unknown, and has absented him- 
self from said place of residence ever since said time, and for a space of more than 
five years, and that he has not been heard o for seen by any one since said time,” 
and that “up to the time the said (insured person) absented himself from his last 
and usual place of residence, as above set out, all premiums accrued on said policy 
had been duly paid,” amounted to a sufficient allegation that he died on the date 
named, and that all accrued premiums up to the time of his death had been paid. 

The complaint was filed January 12, 1921. The plaintiff (appellee), suing as 
administratrix of the estate of Wilbert G. Oldham, alleged in her complaint that 
defendant (appellant) was a corporation organized under the laws of the state of 
Indiana; that on April 22, 1911, in consideration of the payment, each quarter there- 
after, of a premium of $28.40, it executed a policy of insurance on the life of said 
Wilbert G. Oldham, a copy of which is set out as an exhibit; that on the 4th of 
August, 1914, his usual place of residence was in the city of Mitchell, Lawrence 
county, state of Indiana; that on said date he went away to parts unknown and 
thereafter has ever since continuously absented himself from his said place of resi- 
dence for more than five years, and has not been heard of or seen by anyone since 
then; that he left no will, and thereafter letters of administration on his estate were 
duly issued to plaintiff by the Lawrence circuit court, under which she qualified 
and was still acting; that up to the time he absented himself, as above set out, all 
premiums on said policy had been duly paid; that after the policy was issued, payable 
to Mrs. Oldham, the beneficiary was duly changed to his administrator and assigns ; 
that after his disappearance plaintiff “demanded and received the quarterly premiums 
paid on said policy until the sum of $142 was paid” (but by whom paid is not stated) ; 
that the insured and plaintiff “each duly performed the conditions of said policy on 
their part to be performed, and plaintiff, more than 90 days before the beginning of 
this suit, notified the defendant” that the insured had so absented himself and had not 
been seen or heard. from since the 4th of August, 1914. The policy, made part of 
the complaint as an exhibit, recited that upon the conditions therein stated, and 
tor a premium of $28.40, payable on or before the 22d day of January, April, July, 
and October in every year during the continuance of the policy, defendant insured the 
life of Wilbert G. Oldham for “$5,000, payable immediately upon receipt of due proof 
of the death of the insured during the continuance of the policy.” It also provided 
for a change of beneficiary. 

[1] At common law it is presumed that one who has been absent for less than 
seven years is still alive. Cooper v. Cooper, 86 Ind. 75, 77; Connecticut M. L. I. 
Co. v. King, 47 Ind. App. 587, 594, 93 N. E. 1046. 

Appellee cites and relies upon chapter 4, Acts 1859, p. 33, as since amended, and 
chapter 137, Acts 1883, page 209, supplemental thereto, being sections 2747-2752, 
Burns’ 1914, as establishing not only a presumption from his absence for five years 
that the insured is dead, but also as creating a conclusive presumption that he died 
on the day he disappeared, when the premiums were paid up to date; while appellant 
contends that these statutes have no relation to the contract rights of parties grow- 
ing out of the death of one whose life is insured, but relate only to the manage- 
ment, care, and disposal of the estates of absentees. 

The title of the act of 1859 was: 
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“An act to provide for the management and disposal of the estates of persons 
who have absented themselves from their usual places of residence, and gone to 
parts unknown.” 

It originally applied only to the estates of persons who had been absent for ten 
years. But, as amended by chapter 52, Acts 1861, p. 116; section 2232, R. S. 1881, 
the first section was made to provide that if a resident of the state shall have gone 
“to parts unknown” for five years, leaving property, “without having made any 
sufficient provision for the management of the same,” and (a) the property is suffer- 
ing waste for want of proper care, or (b) the family of the absentee are in need of 
its use and proceeds for their support or education, or (c) it becomes necessary 
to sell any of the property to pay debts of the absentee, and these facts are made 
to appear to the court having probate jurisdiction, after notice by publication, “it 
shall be presumed and taken by such court that such person is dead,” and the court 
may appoint an administrator for his estate. This section was afterward amended 
so as to apply not only to property owned by the absentee at the time of his disappear- 
ance, but also to property “which may be subsequently acquired by him, either by 
inheritance or’ otherwise,” and as so amended is still in force. Section 2747, 
Burns’ 1914; chapter 285, Acts 1911, p. 676. 

The second section (2749, supra) provides that upon the return of such absentee 
the administrator shall retain his powers and rights and continue to perform his 
duties as such until discharged by the court. The third (section 2750, supra) gives 
“the wife of such departed person” all the rights of a feme sole after the appoint- 
ment of the administrator, not only until her husband shall return, but also until his 
“resumption of his rights as such husband.” And the fifth (section 2236, R. S. 1881) 
provides that all acts done in good faith by the administrator of such absentee’s 
estate and the guardian of his children shall be as binding on him as if they were 
his own acts, “should he return.” This being the law, the Legislature, in 1883, 
passed an act (neither approved not vetoed by the Governor), the title of which 
recited that it was “supplemental” to said original and amendatory acts “so as to 
fix the time when the presumption of death takes effect, and how proof of death upon 
policies of insurance on the lives of such absentees may be made.” The first section 
of this supplemental act (chapter 137, section 2748, supra) reads as follows: 

“The presumption of death recited in the first section of the said act above 
entitled as amended, in the case of any person who, since the passage of said act and 
the amendment above recited, has absented himself from his usual place of residence 
and gone to parts unknown, or who has not been heard of for the period of five 
years, shall relate back to the time of the first disappearance of such absentee; and it 
shall be presumed and taken by all courts that such absentee was dead on the 
first day of his disappearance: Provided, however, that this section shall not apply 
to any suit now pending; neither shall a party holding or entitled to the proceeds of 
any policy of insurance upon the life of such absentee, where the five years have ex- 
pired prior to the passage and taking effect of this act, and whose duty it is to 
make proof of the death of such absentee be required, when such proof is not 
prohibited by the contract with the insurer, to make other proof of death than the 
fact of the disappearance of the insured for five years continuously.” 

These statutes did not purport to enact that by an absence for five years the 
owner of property shall lose his title thereto, or that his property, either real or 
personal, shall thereby become subject to distribution among his heirs. But the first 
section of the original act, as it now reads, after the amendment in 1911, expressly 
recognizes the power of such absentee to acquire property, “by inheritance or other- 
wise,” which it is obvious a dead man could not do. And every section of that act, 
above set out, contains some provision as to what shall be done in case of his return. 
While the last section, as amended in 1913, now provides, in express terms, that 
only after three years from the date of issuing letters of administration, being not 
less than eight years after the disappearance of the absentee, shall his property be 
finally distributed to his heirs without taking a bond for its return in case the owner 
shall come back to claim it. Section 2752, Burns’ 1914; chapter 326, Acts 1913, p. 859. 

These statutes were given a practical application in a case where the owner of 
a farm disappeared for five years, after which one of his children purchased from 
another of them what was believed to be the latter’s share of the farm as heir of 
their father, taking a quitclaim deed for the farm and giving a note for the agreed 
price, and a few months later the owner came back and took possession of the farm. 





Life] Prudential Ins. Co. of America v. Moore 273 


The court held that the note was executed under such a mistake of fact that the 
maker might have it canceled upon returning what he had received for it. Fleetwood 
vy. Brown, 109 Ind. 567, 9 N. E. 352, 11 N. E. 779. And the Appellate Court has 
twice held that the mere absence for five years of the holder of a life insurance 
policy did not give the beneficiary therein named a right to recover on the policy. 
In Connecticut Mutual Life Insurance Co. v. King, supra, the person named as 
beneficiary in a life insurance policy brought suit thereon, alleging that the insured 
had disappeared more than five years before, and that “at the time he absented 
himself from his usual place [of residence] as aforesaid, the policy of insurance 
was in full force and effect, and the premium thereon had been paid to defendant 
up to” a date nine months thereafter. The court, after setting out the said amenda- 
tory act of 1861, page 116, said: 

“The evident purpose of the amended act of 1861 was to abrogate the common- 
law rule of presumption of death after seven years, and to enable parties in interest 
to administer upon the estate of a person who has been absent from his usual place 
of residence, and gone to parts unknown, for five years. This act did not abrogate 
the common-law presumption, except in the matter of estates of absentees, and 
then only by complying with the terms and provisions of the statute.” Connecticut 
M. L. I. Co. v. King, supra. 

And ‘after setting out the act of 1883 (page 209), as above recited, the court 
said: 

“There is no reason for assuming that the purpose of the proviso was to change 
the common-law presumption of death [after absence for seven years], except in 
estate matters. The statute, being in derogation of the common law, must be strictly 
construed, and we are not permitted to read into the act in question anything that its 
words do not fairly import. The title to the amended act of 1861, supra, relates to 
the management or disposal of the estates of persons who have gone to parts un- 
known. The act of 1883, supra, is supplemental to said amended act. It is said in 
the case of McCleary v. Babcock (1907) 169 Ind. 228, 238 [82 N. E. 453 (457)]: 
‘We have seen that new matter, which, if it had been embodied in the original act, 
would have been embraced within the subject expressed in the title, may be subse- 
quently incorporated into such original act by a supplemental or amendatory act; 
and this may be done without title, beyond a statement clearly identifying the 
original act to which the new proposition is to become supplemental, since the 
validity of the new matter must be determined by the title of the original act.’ 
lf, therefore, the new matter included in the proviso to the supplemental act did not 
and was not intended to limit it to the settlement of estates of absentees, then such 
new matter would be invalid. Such a construction, under the rules, is not permis- 
sible, as it is the duty of the court in construing a statute to give force and effect 
to all the provisions whenever it can be done. * * * The conclusion therefore follows 
that the statute in question has a limited application, and cannot include the case made 
by the complaint of appellee.” Connecticut M. L. I. Co. v. King, supra. 

And again, in the case of Metropolitan Life Insurance Co. v. Lyons, 50 Ind. App. 
534, 98 N. E. 824, the Appellate Court held that the beneficiary named in a policy 
of life insurance could not recover on proof that the insured had absented himself 
from his usual place of residence and gone to parts unknown for the period of five 
years. The court said: 

“This court has recently held that the sections of statute to which we have just 
referred relate exclusively to the settlement of the estates of absentees, and do not 
apply to a case such as the one we are now considering. Connecticut Mut. Life 
Ins. Co. v. King (1911), 47 Ind. App. 587, 93 N. E. 1046. At common law a person 
was presumed to be living for seven years after his disappearance, and a presump- 
tion of death arose only from an unexplained absence for that length of time. It 
was held in the case just cited that the statutes under consideration do not change the 
common law in this regard, except in so far as the settlement of the estates of such 
absentees is concerned. In this case, therefore, proof of the unexplained absence of 
the assured for five years would not be sufficient to authorize a presumption of death 
under the statutes relied on, and a finding in favor of the plaintiff on the second 
paragraph of complaint is contrary to law.” Metropolitan L. I. Co. v. Lyons, supra. 

We are satisfied that the declarations of law quoted from these opinions of the 
Appellate Court are correct. Neither do counsel for appellee argue to the contrary, 
but they cite the cases of Connecticut M. L. I. Co. v. King, and Metropolitan 
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L. I. Co. v. Lyons, supra, as authorities a dozen times in the “points and authorities” 
in their brief, and as often in the course of their argument. Their contention, as 
we understand it, is that while the living beneficiaries, named in policies of in- 
surance, were not permitted to recover in those cases, upon a mere showing that the 
insured had been absent and not heard from for five years, the administrator. suing 
on a policy which had been so changed as to be payable to the estate of the insured 
may recover, because (counsel say) the settlement by administration of the estate of 
the absentee necessarily includes the collection of assets due the estate, whether 
from a life insurance company or anybody else. And they rely upon the provision in 
the act of 1883 (page 209) that, “The presumption of death * * * shall relate back 
to the time of the first disappearance of such absentee; and it shall be presumed 
and taken by all courts that such absentee was dead on the first day of his disappear- 
ance,” as substituting, for the common-law presumption of death after seven years, 
a presumption that the absentee died on the day of his departure “for parts unknown,” 
in all matters in which his estate is interested, if he shall remain absent and unheard 
of for five years. And they point to the fact that a proviso with relation to actions 
on policies upon the lives of persons who had absented themselves five years or 
more before the act of 1883, supra, took effect, enacted that the holders of such 
policies should “not be required * * * to make other proof of death than the fact 
of disappearance of the insured for five years continuously,’ as indicating the 
legislative intent in enacting the other provisions of the statute. 

[2] A sufficient answer to this contention is that the title of the original act 
was “an act to provide for the management and disposal of the estates of persons who 
have absented themselves from their usual places of residence, and gone to parts 
unknown” (Acts 1859, p. 33, supra), and that the subject of changing the general 
rule of evidence as to when a presumption of death shall arise from unexplained 
absence in actions on contracts, or changing the particular rule in actions on insurance 
policies, is not expressed in such title, nor is it a matter properly connected there- 
with. Section 19, art. 4, Const. Ind.; section 115, Burns’ 1914. And so far (if at 
all) as the words “so as to fix the time when the presumption of death takes effect, 
and how proof of death upon policies of insurance on the lives of such absentees may 
be made,” contained in the title of the supplemental act of 1883, page 209, supra, 
might or should be interpreted to embrace another subject, and so far as anything 
in the body of the act might be understood to refer to that subject, both the title and 
the act would thereby be made double, and would offend against the constitutional 
provision that “every act shall embrace but one subject and matters properly con- 
nected therewith.” Section 19, art. 4 Ind. Const.; section 115, Burns’ 1914. Jackson 
v. State ex rel., 194 Ind. 248, 142 N. E. 423, and authorities cited; Connecticut 
M. L. I. Co. v. King, supra. 

[3, 4] We conclude that the presumption of death arising from an absence of 
five years under the circumstances outlined in the statute is only for purposes which 
have relation to the management and disposal of the estate of the absentee, and does 
not control in determining the rights of parties under contracts of insurance on his 
life; and that even for these purposes it is a rebuttable presumption, the statute 
expressly saving the rights of the absentee if found to be alive within three years 
after an administrator is appointed under its provisions. 

[5, 6] But, in any event, if the complaint had alleged that the insured had 
been absent for the full period from which a presumption that he was dead would 
arise at common law or under a valid statute to that effect, the complaint on a policy 
of life insurance must tender an issue as to his death, and not merely as to his ab- 
sence. The policy sued on insured the life of Wilbert G. Oldham, and not his 
continued presence at his usual place of residence; and it contained a promise to 
pay $5,000 upon his death, and not in case of his continued absence. The statute 
relied on by appellee, as above recited, does not make the presumption of death 
absolute, but recognizes and makes provision for the contingency of a return of 
the absentee, in almost every section. It might be true, as alleged, that at the time 
the complaint was filed the insured had been absent continuously for many years, 
during which he was not heard from, and yet he might be alive and might appear 
on the day of the trial to testify as a witness. Plaintiff’s right to recover depended 
on the ultimate fact that the insured was dead. And by whatever means that fact 
was to be established, whether direct testimony or proof of circumstances or pre- 
sumptions, the complaint, either directly or indirectly, must allege the ultimate fact 
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relied on, or it will not withstand a demurrer. A complaint which alleges only 
rebuttable presumptions or evidence tending to establish a fact on which the right 
of recovery depends, instead of alleging the fact itself, is not sufficient to withstand 
a demurrer, if all that is alleged might be true, just as stated, notwithstanding the 
non-existence of the fact or facts on which plaintiffs right to recover depends. 

The complaint being insufficient, we do not find it necessary to consider the 
sufficiency of the special finding or the evidence. 


The judgment is reversed, with directions to sustain appellant's demurrer to 
the complaint. 


NATIONAL LIFE & ACCIDENT INS. CO. v. FISHER er At. 
(Court of Appeals of Kentucky. Oct. 30, 1925.) 
276 Southwestern Reporter 981. 

1. INSURANCE—IMMATERIAL THAT INSURED MADE NO FALSE 
ANSWERS IN APPLICATION, WHERE HE FAILED TO DISCLOSE 
THE WHOLE TRUTH. 

In insurer’s suit to cancel life insurance policy, that insured made no false or 
untrue answers in any questions contained in application held immaterial, where he 
failed to disclose the whole truth. 

(For other cases, see Insurance, Dec. Dig. § 258.) 


2. INSURANCE—STATUTE PROVIDING THAT INSURED’S STATE- 
MENTS IN APPLICATION SHALL BE REPRESENTATIONS AND 
NOT WARRANTIES CONSTRUED. 

Ky. St. § 639, providing that insured’s statements in application shall be deemed 
representations and not warranties, and that no representation, unless material or 
fraudulent, shall prevent a recovery on the policy, means that if a representation is 
made and it is untrue and material it taints the contract, whether fraudulent or not, 
and if untrue and fraudulent, it taints the contract whether material or not. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


3. CANCELLATION OF INSTRUMENTS—INSURER HELD ENTITLED 
TO MAINTAIN ACTION FOR CANCELLATION OF LIFE POLICY 
BECAUSE OF MISTAKE. 

Insurer held entitled to maintain action for cancellation of life policy, where 
it appeared that a mistake was made in the contract as to a fact material to the 
risk assumed by insurer, and that as soon as it discovered such mistake it tendered 
. the premium and began this action, insurer being without any adequate remedy 
at law. 


(Fér other cases, see Cancellation of Instruments, Dec. Dig. § 10.) 

Appeal from Circuit Court, McCracken County. 

Suit by the National Life & Accident Insurance Company against Daniel Fain 
Fisher and others. From decree of dismissal, plaintiff appeals. Reversed and 
remanded, with instructions. 

C. C. Grassham, of Paducah, for appellant. 

Reed & Burns, of Paducah, for appellees. 

Drury, C. The appellant, whom we will refer to as the plaintiff, began this 
action against the appellees, whom we will refer to as the defendant, in an effort to 
obtain a cancellation of a $5,000 policy of insurance which it had written upon 
the defendant’s life, and, having been unsuccessful in the trial court, it has appealed. 

It appears that the defendant lived and was engaged in business in McCracken 
county at a point called Maxon, and on January 3, 1921, he had driven to Paducah, a 
distance of about 8 miles, and had returned to his home. That was a very cold 
day, and he said that before he reached home his head began to swim, and when he 
got out of his car he could scarcely stand alone. He got into the house and his 
wife and daughter-in-law assisted him to bed. Dr. C. C. Morris, a neighboring phy- 
sician, was called and attended the defendant that day and the next. 

On December 22, 1922, defendant applied to the plaintiff for $5,000 insurance 
on his life. He was examined that day, and in his examination, after being asked a 
number of questions about specific ailments, was then asked a general question about 
having consulted a physician, this question and answer being: 

“7-C. Have you ever consulted a physician for any ailment or disease not in- 
cluded in your above answers? 
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“C. Yes; tonsilitis, 1, 1913, 3 days, mild, recovery.” 

Other specific questions were then asked him, which he answered. Among 
these was this one: 

“10. State names and addresses of physicians ever consulted, and give the occa- 
sions by reference to question numbers and letters above. 

“7-C. Dr. T. Coleman (dead).” 

The defendant’s application for insurance was approved and on January 6, 1923, 
plaintiff issued and sent to its agent at Paducah for delivery to defendant two 
policies; (1) A policy of $5,000, for which defendant had applied; (2) A policy 
for $10,000, which the plaintiff instructed its agent to try to induce the defendant 
to take in addition to the $5,000, if possible, or, in lieu of the $5,000, if he would not 
take them both, and to be returned to the plaintiff if defendant could not be in- 
duced to take over the $5,000. 

A son of defendant was then in the employment of the plaintiff as an insurance 
agent, and the plaintiff insisted that this son should induce his father to take this 
additional insurance. The son was unable to do so. The defendant had another 
son who was a preacher, and these two sons, the preacher and the agent, told the 
plaintiff’s chief agent at Paducah that if he would return this $10,000 policy to the 
plaintiff, and the plaintiff would send a policy of $5,000 upon the life of the defend- 
ant, payable to the preacher son, and a policy of $2,500, payable to the agent son, 
they would take such policies on the life of their father and pay the prenriums on 
them. That was agreed to, and the $10,000 policy was returned to the plaintiff's 
chief office for that purpose. Shortly after that the plaintiff’s chief agent in Paducah 
saw a newspaper account of the defendant’s having fallen in a bank in Paducah. 
He at once notified the plaintiff of what he had learned, and to not send these addi- 
tional policies until an investigation had been made. Plaintiff made an investigation, 
and learned that on February 3, 1923, defendant had fallen in a bank in Paducah, 
and was unconscious for some time. The physician who attended the defendant 
then said that his eyes were turned to the left; that he was practically pulseless; 
that there was no motion in his right arm or leg, and that he was unconscious. 
He further testified that, to all appearances, the defendant was suffering from a 
blood clot on the left side of his brain. Defendant recovered in a few days, and 
shortly thereafter, the plaintiff tendered to defendant $236.85, which he had paid as 
premium on the $5,000 policy, and requested him to return it. Defendant declined 
to do so, and upon March 7, 1923, plaintiff began this action in equity in an effort to 
secure a cancellation of the policy, which suit resulted in the judgment appealed from. 

There is some conflict in the evidence as to whether the defendant’s trouble 
on January 3, 1921, was due to vertigo or to a light blood clot, but it is not neces- 
sary to bother about that conflict, as the evidence abundantly shows that if the 
plaintiff had been told that the defendant had suffered from vertigo as claimed 
by the defendant, it would, acting reasonably and naturally, according to the custom 
= practice prevailing among life insurance companies, have declined to issue a 
policy. 

{1, 2] It is insisted that the defendant made no false or untrue answers to any 
question contained in the application. It is true that he did not directly give any 
false information, but he did fail to disclose the whole truth, which amounts to the 
same thing. It is insisted that section 639 of the Statutes provides that these state- 
ments in an application shall be deemed and held representations and not warranties. 
That is true, but the statute further provides that no representation, unless material 
or fraudulent, shall prevent a recovery on the policy. That means that if a repre- 
sentation is made, and it is untrue and material, it taints the contract whether fraudu- 
lent or not, and, if untrue and fraudulent, it taints the contract whether material or 
not. Upon this issue and testimony, we are to determine whether the trial court 
erred in its judgment denying the cancellation sought and dismissing plaintiff’s peti- 
tion. 

[3] Most of the-cases in the books that treat of alleged untrue statements and 
misrepresentation, and the legal effect thereof in applications for life insurance, are 
cases in which the issue of such false statements and misrepresentations is made as 
a defense in an action to recover on the policy. In such case the insurance com- 
pany has received the premiums from the insured, and has raised no question as to 
the validity of its contract until called upon to pay after the insured is dead. This 
case presents a different situation. Plaintiff’s contention is that as soon as it learned 
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of the defendant’s illness in January, 1921, which was not disclosed in the applica- 
tion, it promptly offered to return to the defendant all that he had paid, and asked 
to be relieved of liability. In Pacific Mutual Life Insurance Co. of California v. 
Glaser, 245 Mo. 377, 150 S. W. 549, 45 L. R. A. (N. S.) 222, the court quoted with 
approval the following from Joyce on Insurance, § 1674: 

-“If the contract is obtained by fraud or deception, or by false and fraudulent 
misrepresentations, or the relief sought rests upon accident or mistake, equity will 
take cognizance and grant relief.” 

It also said: 

“The jurisdiction of equity to decree a cancellation upon proper showing has 
never been doubted, for insurance contracts, like other writings, may be reformed 
so as to express the intention of the parties, or, in cases of fraud, accident or mis- 
take, be altogether avoided.” 

And again: 

“Where a contract in writing is executed under a mistake by only one of the 
parties as to a fact which is of the essence of the contract, the mistake constitutes 
a ground for a court of equity to rescind and cancel the apparent contract as 
written, and place the parties in statu quo.” 

It is slown by the uncontradicted testimony that a mistake was made in the 
contract of insurance between plaintiff and defendant as to a fact material to the 
risk assumed by the plaintiff, and that as soon as it discovered this mistake it 
tendered back the premium and began this action. The plaintiff had done all it 
could do to avoid the effect of the mistake, both as to the defendant and itself, 
before coming into court for relief. It has no adequate remedy at law, because if it 
should wait until the defendant dies to then defend an action that might be instituted 
upon this policy it is possible and probable that witnesses upon whom it must depend 
to establish this mistake would then be dead, and it would be unable to establish it. 
We therefore conclude that the plaintiff was entitled to begin and maintain this 
action, and should have been awarded the relief sought. 

The judgment is reversed and the cause remanded, with instructions to grant the 
appellant the relief sought by its petition. 


METROPOLITAN LIFE INS. CO. v. HIGHTOWER. 
(Court of Appeals of Kentucky. Nov. 6, 1925.) 
276 Southwestern Reporter 1063. 

4. INSURANCE—PROCEEDS OF LIFE INSURANCE POLICIES IN 
HANDS OF INSURER NOT SUBJECT TO GARNISHMENT FOR DEBT 
OF HUSBAND OF INSURED. 

Proceeds of life insurance policies in hands of insurer held not subject to garn- 
ishment for debt of husband of insured, where he was not entitled to, nor could he, 
have enforced collection of policies in an action in his name, since beneficiary in 
each of them was the estate of his deceased wife; fact that he was member of class to 
whom payment might be made at option of insurer not enlarging his rights, but only 
permitting payment to be made to him in a representative capacity. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Appeal from Circuit Court, Todd County. 

Action by Earle Hightower against Franklin Taylor Garrett, with garnishment 
of the Metropolitan Life Insurance Company. Judgment for plaintiff, and the garn- 
ishee appeals. Reversed, with directions. 

Leo T. Wolford, Bruce, Bullitt, Gordon & Laurent, and Wm. Marshall Bullitt, 
all of Louisville, for appellant. 

E. S. Penick, of Elkton, for appellee. 

Tuomas, J. The appellee and plaintiff below, Earle Hightower, filed this action 
in the Todd circuit court against Franklin Taylor Garrett, who resided in Nashville, 
Tenn., and who was proceeded against by constructive service. The petition alleged 
an indebtedness in favor of plaintiff against the individual non-resident defendant, 
amounting to $775.55, and the appellant, Metropolitan Life Insurance Company, was 
made a defendant and proceeded against as a garnishee; it being alleged in the peti- 
tion that appellant was indebted to the individual defendant in the sum of $558, being 
the aggregate amount of two policies, of $279 each, on the life of Myrtle M. Gar- 
rett, the deceased wife of the defendant, Franklin Taylor Garrett. The appellant 
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was not only served with a summons, but was also served with an order of attach- 
ment, so as to impound any indebtedness it might owe the individual defendant. 

Appellant answered, and in the first paragraph it put in issue the existence of 
plaintiff’s debt. In the second paragraph it averred that the policies issued on the 
life of Myrtle M. Garrett were what is known as “industrial insurance”; that they 
were made payable to “the executor or administrator of the insured,” unless pay- 
ment be made under the provisions of a clause contained in each of them, and which 
is known as “facility of payment” clause, which reads, “The company may make any 
payment or grant any non-forfeiture privilege provided herein to the insured, hus- 
band or wife, or any relative by blood or connection by marriage of the insured, or 
to any other person appearing to said company to be equitably entitled to the same 
by reason of having incurred expense on behalf of the insured, or for his or her 
burial”; that, although this action was instituted on July 26, 1923, no proof of loss 
was furnished it until August 22 thereafter; and that the husband of the insured, 
who is the individual defendant herein, produced receipts for burial and other 
funeral expenses and for expenses in the last sickness of the insured, and it paid to 
him under the facility of payment clause the amounts of the two policies; that it 
did not do so in discharge of an individual debt to him, but only in payment of the 
debt it owed to the estate of the insured, and which payment it was authorized to 
make under the clause referred to. Another paragraph denied the jurisdiction of the 
Todd circuit court of the res, since both appellant and plaintiff’s debtor in the action 
were non-residents of Kentucky, and the debt attempted to be attached had no situs 
in this state. 

The court sustained a demurrer to the last-mentioned paragraph, but over- 
ruled it as to the first two paragraphs, and then entered this order: 

“Then came the plaintiff, Earle Hightower, and moved the court to issue a rule 
against the said garnishee defendant, requiring it to pay into this court the sum of 
five hundred and fifty-seven and 10/100 dollars ($557.10), the amount of its indebted- 
ness to Franklin Taylor Garrett at the time of the service of process upon it herein 
as shown in paragraph II and otherwise in its said answer, to which motion the said 
company objected, and the court having heard the argument of attorneys for each 
side, and being sufficiently advised overrules said objections to which garnishee de- 
fendant excepted, and sustained said motion, and the said garnishee defendant, Metro- 
politan Life Insurance Company, is hereby ruled, ordered, and directed to pay into 
this court forthwith the said sum and amount of five hundred and fifty-seven and 
10/100 dollars ($557.10), in full and complete settlement of its liability herein, and 
when same shall have been so paid into the court such payment will operate as a full, 
final, and complete settlement of its indebtedness to the said Franklin Taylor Gar- 
rett, or on account of its indebtedness by reason of the said two policies, as set out 
in its said answer, to the said Franklin Taylor Garrett or to any one.” 

And from it appellant prosecutes this appeal. 

[1] It is first argued that, because appellant is a foreign corporation and the 
debtor defendant was a non-resident of the state, the service of the garnishment 
process on it created no lien on the proceeds of the policies, even if payment was 
due to be made to the surviving husband of the insured. It may be admitted that 
the courts are not in harmony in their holdings upon this specific question, but a 
majority of them, as well as the better reasoned ones, hold that jurisdiction of the 
res may be obtained by garnishment process under like conditions, and it was so 
held by this court under facts on all fours with those we .have here in the case of 
Pittsburg, C., C. & St. L. Ry. Co. v. Bartels, 108 Ky. 216, 56 S. W. 152, and which 
was referred to with approval in the case of Bowman v. Breyfogle, 145 Ky. 443, 
140 S. W. 694, Ann. Cas. 1914B, 938. In the opinion in the Bartels Case others from 
foreign jurisdictions are referred to, and the conclusion therein reached seems. to be 
the most favored one, as will be seen from the text in 28 Corpus Juris 194, par. 242, 
and 12 R. C. L. 816, par. 50. The ground for the better-reasoned opinions is that a 
foreign corporation doing business in a state could be sued therein to recover the debt 
garnished by the defendant in the attachment proceedings, and that, since he could 
enforce the collection of his debt within the jurisdiction (it being transitory), his 
creditor may likewise do so by appropriate proceedings to attach the debt. We 
therefore think there is no merit in this argument. 

The next argument, that plaintiff obtained no lien by his attachment proceedings 
on the proceeds of the policies because they were not owed by appellant to the in- 
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dividual defendant, Franklin Taylor Garrett, is more meritorious. We upheld the 
“facility of payment” clause in such policies, as well as payment made thereunder, 
in the case of Metropolitan Life Insurance v. Nelson, 170 Ky. 674, 186 S. W. 520, 
Ann. Cas. 1918B, 1182, L. R. A. 1916F, 457. The annotations to that case in the 
last publication, beginning on page 461, show that the opinion in that case is in 
accord with those of the highest courts in other jurisdictions, and that the purpose 
of the contractual method of payment was to protect the insurer in making quick 
payments under such policies without the expense or loss of time of administration 
proceedings, since the primary purpose of such insurance was the creation of a fund 
for the benefit of the insured in his last sickness and to furnish him a respectable 
burial. The cases also hold (and which is in accord with fundamental legal prin- 
ciples) that none of the members of the class of persons to whom optional payments 
may be made under the facility of payment clause could themselves sue for and 
recover the proceeds of the policies, since there was no obligation on the part of 
the insurance company to pay either of them. In other words, that the clause 
created no debt in their favor, but only made them the agent or trustee for the 
beneficiary (the estate in this case), to whom under certain named conditions the 
insurer might make payment as such agent or trustee, and obtain a discharge of all 
obligations under the policy; they being under the contract only agreed agents, to 
whom payment might be made at the option of the insurance company. Bradley v. 
Prudential Insurance Co., 187 Mass. 226, 72 N. E. 989; Prudential Insurance Co. v. 
Godfrey, 75 N. J. Eq. 484, 72 A. 456; Nolan v. Prudential Ins. Co., 139 App. Div. 
166 123 N. Y. S. 688; Providence County Savings Bank v. Vadnais, 26 R. I. 122, 
58 A. 454; Ferretti v. Prudential Ins. Co., 49 Misc. Rep. 489, 97 N. Y. S. 1007; 
Heubner v. Metropolitan Life Insurance Co., 146 Il. App. 282; Lewis v. Metropolitan 
Life Ins. Co., 178 Mass. 52, 59 N. E. 439, 86 Am. St. Rep. 463; Marzulli v. Metro- 
politan Life Ins. Co., 79 N. J. Law, 271, 75 A. 473. The fact that appellant in this 
case exercised its option and made payment to the husband of the insured did not 
have the effect to make him its creditor, either at that or any prior time, since it was 
but exercising its contractual right to pay its debt by paying it to a contractual 
agent of its creditor, and the attachment of plaintiff could in no way impair that 
right, or make the agent a creditor of the garnishee, when in truth and in fact he was 
not so. 


[2, 3] The law is that garnishment proceedings serve only to subrogate the 
plaintiff therein to the rights of his debtor as against the garnishee, and that the 
plaintiff can enforce no right against the garnishee that his debtor could not enforce; 
it being the rule that “the right of the creditor against the garnishee cannot, by 
garnishment, rise higher than the right of the debtor against the garnishee,” and 
that the decisive test is “to determine whether or not one is liable as garnishee is 
whether the principal debtor has a right of action against the garnishee.” 12 R. C. 
L. 779, par. 8; 28 Corpus Juris, pp. 15, 17, 51, 93. The text referred to holds that 
“privity between defendant and garnishee is essential to the liability,” and if there 
is no privity, such as to create an obligation from the garnishee to the defendant 
in the attachment proceedings, the debt cannot be subjected. The same principle 
is upheld by this court in the cases of Hays’ Executor v. Mackin, 4 Ky. Op. 43, and 
Payne’s Executor v. Garth, 13 Ky. Op. 302. To say that the plaintiff in the attach- 
ment proceedings may not reach or subject a debt due the defendant as against the 
garnishee, unless the latter is compelled to make the payment to defendant, “is 
merely a broad application of the still broader doctrine that plaintiff acquires only 
such rights against garnishee as defendant has.” 28 C. J. 93, par. 120. 

[4] In this case, as we have seen, the husband of the insured, who is the defend- 
ant against whom plaintiff seeks recovery, was not entitled to nor could he have 
enforced the collection of the policies in an action in his name, since the beneficiary 
in each of them was the estate of his deceased wife, and that he individually was 
in no sense an obligee in either of them, and the fact that he was a member of the 
class to whom payment might be made at the option of the insurer did not enlarge 
his rights, but only permitted payment to be made to him in a representative 
capacity. 

The court, therefore, erred in ordering and directing defendant to pay the 
proceeds of the policies into court, and the judgment is reversed, with directions 
to set it aside, and for further proceedings not inconsistent with this option. 
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MATHER v. BOSTON & M. R. R. RELIEF ASS’N (two cases). 
(Supreme Judicial Court of Massachusetts. Middlesex. November 25, 1925.) 
149 Northeastern Reporter 617. 

1. INSURANCE—DESIGNATION OF SON, NOT A DEPENDENT, HELD 

UNAUTHORIZED. 

Where defendant was a mutual association, under St. 1882, c. 244, § 1, and by 
St. 1902, c. 214, § 1, was exempted from Rev. Laws, c. 119, designation by certificate 
holder of unmarried son, not dependent on holder for support, was unauthorized, 
and son could not recover on certificate, even though parties acted in good faith 
and supposed contract valid. 

(For other cases, see Insurance, Dec. Dig., § 770.) 


2. INSURANCE—DUES AND ASSESSMENTS NOT RECOVERABLE, 

THOUGH DESIGNATED BENEFICIARY DISQUALIFIED. 

Retention of membership in mutual benefit association organized under St. 
1882, c. 244, § 1, with right to substitution of beneficiary, held subsisting and valuable 
right or privilege, so that dues and assessments could not be recovered, though 
designated beneficiary was disqualified. 

(For other cases, see Insurance, Dec. Dig., § 743.) 


Report from Superior Court, Middlesex County; F. J. Macleod, Judge. 

Separate actions by Louis V. Mather, individually and as executor of the will 
of Thomas Mather, against Boston & Maine Railroad Relief Association, to recover 
on certificate of insurance. Finding for defendant by a single justice, and cases 
reported. Judgment entered for defendant on both causes of action. 

D. Powers and Hamilton, Eaton & Blakemore, all of Boston, for plaintiff. 

G. C. Coit, of Boston, for defendant. 

Bratey, J. The defendant is a mutual assessment association organized and 
operating under St. 1882, c. 244, § 1, and by St. 1902, c. 214, § 1, it was exempted 
from the provisions of R. L. c. 119, relating to fraternal beneficiary corporations. 
The father of the plaintiff, Thomas Mather, the testator, a member of the associa- 
tion, held at his death, January 4, 1922, a certificate of insurance dated June 9, 
1913, in ‘which the defendant agreed to pay to Louis V. Mather, “son of the 
assured,” if living, and if he was not living, to pay to the legal beneficiary of the 
certificate holder within sixty days after proof of death, one assessment which in 
no event should exceed $1,000. 

[1] But it was decided in Smith v. Boston & Maine Railroad Relief Associa- 
tion, 168 Mass. 213, 214, 46 N. E. 626, that the words “their families’ in St. 1882, 
c. 244, § 1, under which the certificate in question was issued, names “primarily 
persons living with the member, and dependent upon him for help in their support.” 
While Louis V. Mather was unmarried, and living with his father in the same 
house, he was not dependent on him for support on June 9, 1913. The designation 
of the plaintiff was, therefore, unauthorized, and in the first action there can be 
no recovery even if the parties mutually acted in good faith, and supposed the 
= was valid. Lamothe v. Société St. Jean Baptiste, 244 Mass. 189, 138 N. E. 

[2] The second action is for moneys paid by the testator for dues, and assess- 
ments from June 9, 1913, to January 4, 1922, and the amount claimed is described 
in the agreed facts as entire. See Hill v. Rewee, 11 Metc. 268. It is contended 
that there has been a total failure of consideration which entitled the plaintiff to 
repayment. Stone v. Knight, 23 Pick. 95; Dil v. Wareham, 7 Metc. 438, 447. 
To retain his membership the testator, however, not only was required to pay the 
dues and assessments as they became due under the by-laws, but he could have 
obtained a new certificate in the name of either of his four children including 
Louis, if the beneficiary was living with and was dependent upon him within the 
meaning of the statute. The certificate in suit was a reissued certificate, because 
Mrs. Mather, the original beneficiary in the first certificate had deceased. The 
designation was treated by the defendant as ambulatory. If he remained in good 
standing as the record shows, the old and invalid certificate could have been can- 
celled, and if circumstances permitted, a new certificate obtained designating another 
and lawful beneficiary. Morville v. American Tract Society, 123 Mass. 129, 136, 
25 Am, Rep. 40. The retention of membership with this right of substitution if he 
so desired, were subsisting and valuable rights or privileges for which he had 
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paid the dues and assessments, return of which is sought. The cases of Brown 
y. Harris, 2 Gray, 359, Earle v. Bickford, 6 Allen, 549, 83 Am. Dec. 651, Hill v. 
American Legion of Honor, 178 Mass. 145, 59 N. E. 652, and Cohen v. Wintman, 
236 Mass. 471, 128 N. E. 778, cited by the plaintiff are distinguishable. And the 
plaintiff having failed to prove that the defendant retained money which in equity 
and good conscience belonged to his testator, judgment for the defendant is to be 
entered a the second, as well as in the first action. Cole v. Bates, 186 Mass. 584, 
72 N. 3 
So ordered. 


STATE ex rel. saat seeded eae CO. v. ALLEN et al., Judges. 
(No. ao 
(Supreme Court of Missouri, Division No. 2. July 14, 1925. Motion for Rehearing 
Overruled October 6, 1925:) 
276 Southwestern Reporter 877. 

4. INSURANCE—FALSE STATEMENTS OF INSURED AS TO HEALTH 
IN APPLICATION FOR INSURANCE, WHETHER ACTUAL OR 
LEGAL FRAUD, VOIDS POLICY; ANSWER ALLEGING FALSE 
STATEMENTS AS TO HEALTH NOT INSUFFICIENT FOR FAILURE 
TO ALLEGE FRAUDULENT INTENT. 

Whether false statements of insured as to his health, made in application for 
insurance, be regarded as actual fraud, made with intention of deceiving medical ex- 
aminer, or a legal fraud, consisting of misstatement of a matter within the per- 
sonal knowledge of insured or of such character that insurer must have regarded 
it as within personal knowledge of insured, it constitutes such a false repre- 
sentation as to avoid policy; hence answer of insurer, alleging such false statements, 
but not alleging that they were willfully made for purpose of defrauding insurer, 
nor using the word “fraud,” was sufficient. 

(For other cases, see Insurance, Dec. Dig., §§ 291[1], 640[2].) 


5. INSURANCE—FALSE STATEMENT, CONTRIBUTING TO CON- 
TINGENCY ON WHICH POLICY BECAME PAYABLE, TO BE DE- 
FENSE, MUST BE PLEADED. 

Where false statement or answer to required inquiry was made which con- 
tributed to contingency on which policy was to become due and payable, to render 
it a defense, it must be pleaded. 

(For other cases, see Insurance, Dec. Dig., § 640[2].) 


6. INSURANCE—ANSWER NEED NOT SPECIFICALLY ALLEGE FRAUD 

WHERE FACTS SHOW FRAUD. 

Where the conclusion that false statements in application for insurance were 
voluntarily and fraudulently made would follow from their very nature and evi- 
dent purpose, answer need not specifically allege fraud, as pleading empty phrases 
serves no required purpose in any legal proceeding. 

(For other cases, see Insurance, Dec. Dig., § 640[2].) 


7. INSURANCE—FALSE STATEMENTS IN APPLICATION FOR INSUR- 

ANCE MAY BE CLASSIFIED AS WARRANTIES. 

False statements, being material when incorporated into written application 
for insurance, may be classified as warranties, at least to extent that insured 
warranted them to be true as necessary condition to procuring policy, especially 
so where matter falsely represented actually contributed to contingency on which 
policy was to become due and payable, in view of Rev. St. 1919, § 6142. 

(For other cases, see Insurance, Dec. Dig., § 265.) 

Certiorari to St. Louis Court of Appeals. 

Application for certiorari by the State, on the relation of the Metropolitan 
Life Insurance Company against William H. Allen and others, Judges of the St. 
Louis Court of Appeals, to quash the record of the case of Hattie Simpson against 
Metropolitan Life Insurance Company reported in 263 S. W. 521. Record quashed. 

Fordyce, Holiday & White, Walter R. Mayne, and Bennett C. Clark, all of St. 
Louis (William J. Tully, of New York City, of counsel), for relator. 

James J. O’Donohue, of St. Louis, for respondents. 

Watter, P. ‘J. Certiorari. This is an application in certiorari, asking this 
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court to quash the record of the St. Louis Court of Appeals in the case of Hattie 
Simpson, Plaintiff, v. Metropolitan Life Insurance Company, Deiendant, in which, 
after a trial to a jury, a judgment was rendered in favor of the defendant on an 
insurance policy issued by the defendant on the life of the plaintiff's husband. 
This judgment was reversed and remanded by the Court of Appeals. 263 S. W. 
521. The validity of the Court of Appeals’ ruling is assailed on the ground of an 
alleged conflict of same with decisions of the Supreme Court. 

[1] The limitations of our right of review in cases of this character are either 
ignored or are misunderstood by the relator. As we have repeatedly said, our 
jurisdiction in certiorari, so far as concerns the rulings of the Courts of Appeals, 
extends, under the plain terms of the Constitution, only to cases in which conflicts 
of opinions are alleged to exist between the rulings of the Courts of Appeals and 
those of this court. It is futile, therefore, to cite in support of an application for 
this writ the rulings of the Courts of Appeals or those of other jurisdictions or 
our own statutes, unless the latter have been construed by a Court of Appeals con- 
trary to the construction given to them by the Supreme Court. 

The grounds of conflict in the case at bar, stated generally, consist of a ruling 
of the Court of Appeals concerning the nature and effect of misrepresentations 
alleged to have been made by the applicant for insurance and the manner in which 
the same should be pleaded. The answer of the defendant, as set forth in the Court 
of Appeals’ opinion, so far as the same pleads misrepresentations, is that the 
insured, in reply to inquiries propounded to him by the medical examiner, stated 
that he was in sound health; that he had not been suffering from the disease of 
diabetes; that he had not been attended by a physician and had not been under 
the care of any physician within two years before the date of said application; 
that he had not been under treatment in any dispensary or hospital or an inmate 
of any institution; that he had never met with any serious personal injury, nor had 
he ever been seriously ill; that the defendant, relying upon the truthfulness of said 
statements, and believing the same to be true and correct, issued its policy of 
insurance, whereby it insured the applicant for the amount stated therein in favor 
of the plaintiff; that said policy was obtained by misrepresentations which were 
material, in that the applicant at the time he was examined and made said state- 
ments was then suffering from diabetes and had so suffered for a long time prior 
thereto; that he had been under the care of a physician and was not in sound health 
on the date of said application; that, had the defendant been aware of the falsity 
of said statements and answers made by the applicant to the medical examiner, it 
would not have issued its policy of insurance as aforesaid; that the death of the 
insured was caused by the disease of diabetes, from which he was suffering when 
he made the application for the policy. 

The Court of Appeals held: 

“That the answer contained no averment concerning the misrepresentations of 
the insured, other than that they were untrue; that it is not alleged that these untrue 
answers were willfully made by the insured for the purpose of defrauding the 
company, either in the words above stated, or in equivalent language; that the word 
‘fraud’ is not used nor any words charging the same. In short, that the answer is 
defective, although it states that the representations made were in regard to a 
material matter, in not averring that the statements were willfully and knowingly 
made for a fraudulent or a corrupt motive by the insured; and the respondent, the 
relator here, does not seek to avoid this difficulty by asking the Court of Appeals 
to construe the answer with favorable intendments to comprehend such an allegation; 
that the defense is that under the statute (section 6142, R. S. 1919), it does not 
matter whether the false representations were made in bad faith or for the purpose 
of deceiving the insurer if they relate to a material matter touching the risk; that 
under the terms of the policy a distinction is drawn between innocent and fraudulent 
representations, in that it provides, in the absence of fraud, that the statements of the 
insured shall be deemed representations and not warranties, and that no such state- 
ment shall avoid the policy unless it is contained in the written application therefor ; 
that warranties with the exceptions provided are abolished by this policy.” 

Thus reasoning, the Court of Appeals held that the answer pleaded no defense. 

Section 6142, supra, is as follows: 


“No misrepresentation made in obtaining or securing a policy of insurance on 
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the life or lives of any person or persons, citizens of this state, shall be deemed 
material, or render the policy void, unless the matter misrepresented shall have 
actually contributed to the contingency or event on which the’ policy is to become 
due and payable, and whether it so contributed in any case shall be a question for 
ury. ; 
= {ll Measured our own rulings, did the answer state a defense? In the determina- 
tion of this question we need not cavil concerning the technical question as to whether, 
under our rules of pleading, the answer contains all of the essential averments 
necessary to a defensive plea of fraud; it does aver that the representations by the 
insured were false, and that they contributed to the issuance of the policy; that they 
were material; that their truth was believed in and relied upon by the company in 
entering into the contract with the insured; that it would not have issued the 
policy had it known the real facts in regard to the condition of the health of the 
insured at the time. , ; 

[2-4] Despite the difficulty encountered in defining fraud, it will suffice, for 
the facts under review, to say that it is an intentional perversion of the truth for 
the purpose of inducing another in reliance upon it to part with something of value; 
or, what is more to the point, a false representation of a matter of fact which 
deceives or is intended to deceive another to his legal injury. State ex rel. 
Williams v. Purl, 228 Mo. loc. cit. 22, 128 S. W. 196. In pleading fraud, whether 
affirmatively or defensively, it is not necessary that the term “fraud” be used if 
facts are averred which show it to be a conclusion of law. The prime requisite 
of the pleading is that it state specific facts which constitute the false representa- 
tions. Bradbury v. Smith (Mo. Sup.) 181 S. W. loc. cit. 423; Smith v. Sims, 77 
Mo. 269. Whether, therefore, the false statements of the insured be regarded as 
an actual fraud, made with the intention of deceiving the medical examiner, or a 
legal fraud, which consists of a misstatement of a matter within the personal knowl- 
edge of the insured or of such a character that the insurer must have regarded 
it as within the personal knowledge of the former, it constitutes, whether it be one 
or other, such a false representation as should be held to avoid the policy. 

[5] The opinion in Kern v. Legion of Honor, 167 Mo. 471, 67 S. W. 252, and 
other cases cited by the Court of Appeals, holds no more as to the requirements of 
a pleading of the character here under review, than we have stated, viz., that where 
a false statement or an answer to a required inquiry was made, which con- 
tributed to the contingency on which the policy was to become due and payable, to 
render it a defense, it must be pleaded. 

II. The policy having been procured through the false statements of the insured, 
a fact which stands out brazenly in this record, is it to be held, in order to inter- 
pose a defense, that where all of the facts show the knowledge and the purpose 
of the insured, that it is necessary to the sufficiency of the answer that it be alleged 
that the potent word “fraud” appear in the answer, and that it should be charged 
“that the false statements of the insured were willfully made for the purpose of 
defrauding the company?” 

[6, 7] That the false statements were voluntarily made there is no room for 
controversy; if voluntarily made, they were willfully made. That they were 
fraudulently made to secure the issuance of the policy is equally apparent. . These 
conclusions are not the result of implication, but must of necessity follow from 
the very nature of the false statements and their evident purpose. The omitted 
phrase, therefore, upon which the Court of Appeals bases its holding as to the 
sufficiency of the answer, if inserted, would simply be a redundancy, in that it 
would not have aided the material defensive averments, nor would it have given the 
plaintiff any information not already afforded by the answer. Pleading empty 
phrases serves no required purpose in any legal proceeding. This case, phrase the 
facts as you may, bristles with fraud. The false statements which, unknown to 
the defendant, induced the issuance of the policy were contained in and constituted 
a material part of the written application made therefor by the insured. In the 
presence of fraud in the procurement of this policy, the distinctive differences 
between representations and warranties, as defined in the contract between the 
insured and the company, need not concern us. However, the false statements 
being material and having been incorporated into the written application for the 
policy, they may be classified as warranties, to the extent at least that the insured 
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warranted them to be true as a necessary condition to the procuring of the policy. 
Pac. Mut. Life Ins. Co. v. Glaser, 245 Mo. 377, 150 S. W. 549, 45 L. R. A. (N. S.) 
222; Carter v. Metro. Life Ins. Co., 275 Mo. 84, 204 S. W. 399, L. R. A. 1918F, 
325. This classification is further authorized under section 6142, supra, in that 
the matter falsely represented “actually contributed to the contingency or event 
on which the policy is to become due and payable.” 

III. If it be necessary to so affirmatively plead, enough appears from the Court 
of Appeals’ opinion to show that the false representations of the insured which 
induced the defendant to issue the policy were incorporated in and made a part of 
the application. Forming as they did a part of the contract, it would not have been 
complete without them. 

IV. In Carter v. Insurance Co., 275 Mo. loc. cit. 91, 204 S. W. 401 (L. R. A. 
1918F, 325), we discussed the words necessary to be employed in defining the 
materiality of false representations referred to in the statute which, in themselves, 
will enable the character of such false representations to be determined. 

“The section [6142, supra] prescribes that only such misrepresentations are 
material as contribute to the death of the insured; one which so contributes must 
be such an one, which, if it had not been made, the policy would not have been 
issued. To illustrate, the applicant answers falsely in regard to never having had a 
certain disease and that he is then in sound health. He dies soon thereafter of this 
disease. If he had answered truly, the issuance of the policy would have been 
precluded. False answers to any other material inquiries would have had a like 
effect in that they would have rendered the applicant an uninsurable risk. This 
but tends to emphasize the fact that the right of the insured to the policy is 
determined by his examination and to such misrepresentations, therefor, as are 
made therein, the section must necessarily have reference. What is meant by the 
section, in other words, is that no false statement made in the application for the 
policy shall avoid the same unless such statement concealed a condition which con- 
tributed to the death of the insured.” 

[8] The answer met the requirements of the statute as construed in the Carter, 
Bradbury, and Smith Cases, supra. In ruling to the contrary, the Court of Appeals 
contravened these cases, and its record should be quashed. 

It is so ordered. 

All concur. 


MID-CONTINENT LIFE INS. CO. v. SKYE. 
(No. 15,672.) 
(Supreme Court of Oklahoma. Oct. 20, 1925.) 
240 Pacific Reporter 630. 
(Syllabus by the Court.) 

1. CONTRACTS—COURT ‘CANNOT MAKE CONTRACT; COURT 
SHOULD CONSTRUE LANGUAGE OF CONTRACT TO GIVE IT 
EFFECT AS COMMONLY UNDERSTOOD. 

The court cannot make a contract between the parties. Its duty is to properly 
construe the language contained in the contract and to give such language the force 
and effect as the same is commonly understood. 

(For other cases, see Contracts, Dec. Dig., 143, 152.) 


INSURANCE—IF TERMS OF POLICY ARE UNAMBIGUOUS AND 
CONTAIN NO CONFLICTING CLAUSES, COURT MUST ENFORCE 
IT AS IT WOULD ANY OTHER CONTRACT. ° 

Where the terms of an insurance policy are free from ambiguities, and can be 
clearly understood from the language therein employed, and there are no con- 
flicting clauses in such policy, the court must then enforce the terms of such 
policy as it would any other contract. 

(For other cases, see Insurance, Dec. Dig., § 146[1].) 

(Additional Syllabus by Editorial Staff.) 
INSURANCE—“ANNIVERSARY,” AS USED IN INSURANCE POLICY, 
DEFINED. 

In insurance policy, provision that, commencing with anniversary of policy 
next succeeding receipt of proof of disability, company would on each aniversary 


ee 


3. 
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waive payment of premium for ensuing year, term “anniversary” means , yearly 
recurring date of policy, and benefit of waiver of premiums by reason of receipt 
of proof of permanent disability is postponed until next anniversary of policy 
succeeding receipt of such proof. 

(For other cases, see Insurance, Dec. Dig., § 632.) 


Appeal from District Court, Ottawa County; J. J. Smith, Judge. 

Action by Nancy Skye against the Mid-Continent Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with direc- 
tions. 

Geo. B. Rittenhouse, F. A. Rittenhouse, P. T. McVay and John F. Webster, 
all of Oklahoma City, for plaintiff in error. 

L. A. Wetzel and E. C. Fitzgerald, both of Miami, for defendant in error. 

Lester, J. The parties to this action will be referred to as they appeared in 
the court below. 

The plaintiff brought suit on an insurance policy. Defendant demurred to 
plaintiff’s petition. The demurrer was overruled, and the defendant excepted to 
the ruling of the court, and thereafter filed its answer. A jury was impaneled 
to determine the issues, but thereafter the plaintiff and defendant entered into 
an agreed statement of facts, and submitted the same to the court, and the jury 
was excused. The court rendered judgment thereupon in favor of the plaintiff. 
Motion for new trial was overruled, and the defendant prosecutes its appeal 
to this court to reverse the judgment of the district court. 

The following is the agreed state of facts as submitted to the trial court: 

“It is hereby stipulated and agreed by and between the parties hereto that it is 
admitted that the policy of life insurance No. 17,010 was issued to William Skye 
upon his life, payable to Nancy Skye, his widow, upon the date which appears 
upon the policy. It is further admitted that the first annual premium was paid 
upon the policy, and that the second annual premium was not paid. It is further 
admitted that William Skye became totally disabled upon the 28th day of January, 
1922, and that he continued to be totally disabled up to the date of his death, 
which occurred upon the 27th of February, 1923; that proof of permanent dis- 
ability has been made, and an offer was’made to make proof of death; and that 
the defendant waived same by denying liability, and that proof of permanent dis- 
ability was made in due time; and it is further stipulated that the policy will 
be admitted in evidence, and marked Plaintiff’s Exhibit A. It is further agreed that 
the court may render judgment upon this stipulation, and that a jury is hereby 
excused and waived.” 

From these agreed facts and the admission in the evidence of the insurance 
policy it is necessary to examine the policy in order to determine the rights 
of the parties under the admitted facts and terms of the policy. As _ will 
be observed, the rights of the plaintiff to recover is predicated upon the terms 
of the policy relating to permanent disability of the insured prior to his death; 
he not having paid the second annual premium. The policy was issued to the 
insured, and one annual premium had been paid on the same. This policy was 
issued to the insured on the 12th day of March, 1921. He was permanently 
disabled on the 28th day of January, 1922. He died on the 27th day of February, 
1923. It was agreed that proof of permanent disability had been made in due 
time. The terms of the policy relating to the issues involved are as follows: 

“After one full annual premium shall have been paid upon this policy, and 
before a default in the payment of any subsequent premium, if the insured shall 
furnish the company with due proof that he has since such payment and before 
having attained the age of sixty years become wholly disabled by bodily injuries 
or disease, not occasioned by military or naval service or participation in aero- 
nautic or submarine expeditions or operations, and will be, presumably, thereby 
permanently, continuously, and wholly prevented from engaging in any occupation 
cr employment whatever for remuneration or profit, and that such disability has then 
existed for not less than sixty days, then 


“1. Waiver of Premium. 
“Commencing with the anniversary of the policy next succeeding the receipt 


of such proof, the company will on each anniversary waive payment of the premium 
for the ensuing insurance year.” : 


The legal construction to be given to the above language contained in the 





286 The Insurance Law Journal, Vol. 66 [ March, 1926 


policy is determinative of the issues in this case. The plaintiff insists on the 
rule that, where there is a conflict between two provisions of a life insurance 
policy, it will be always construed against the insurer. The court’s attention is 
called to the case of Queen Insurance Co. v. Patterson Drug Co., 73 Fla. 665, 74 
So. 807, L. R. A. 1917D, at page 1091; paragraph 6 of the syllabus being as follows: 

“Where there are conflicting clauses in an insurance policy, the one which 
affords the most protection to the insured will control.” 

Also in the case of Friend v. Southern States Life Insurance Company, 80 
Okl. 76, 194 P. 204; paragraph 2 of the syllabus being as follows: 

“If a policy of insurance is susceptible of two constructions, the one is to be 
adopted which is most favorable to the insured.” 

The plaintiff states that he has been unable to find any reported case construing 
such a policy as we have here. Section A I of the policy provides: 

“After one full annual premium shall have been paid upon this policy and before 
a default in the payment of any subsequent premium, if the assured shall furnish 
the company with due proof that he has since such payment * * * become wholly 
disabled * * * and that such disability has then existed for not less than sixty 
days, then, * * * commencing with the anniversary of the policy next succeeding 
the receipt of such proof, the company will on each anniversary waive payment 
of the premium for the ensuing insurance year.” 

We construe this language to mean just what it says; that is, if the insured 
has paid one full annual premium and before default in payment of another premium, 
then, on account of becoming totally disabled, he may then file proof of such total 
disability, providing that such total disability has then existed for not less than 
60 days. The insured secures the benefit of the waiver of premium in the fol- 
lowing manner and time: 

“Commencing with the anniversary of the policy next succeeding receipt of 
such proof, the company will on each anniversary waive payment of the premium 
for the ensuing year.” 

In other words, there can be no proof of the disability of the insured until 
such disability has then existed for not less than 60 days prior to making of 
said proof. Then: 

“Commencing with the anniversary of the policy next succeeding the receipt 
of such proof, the company would then waive payment of the premium.” 

[3] The term “anniversary” of the policy means the yearly recurring date of 
the policy, and the benefit of the waiver of premiums by reason of the receipt 
or the proof of permanent disability is postponed until the next anniversary of 
the policy succeeding receipt of such proof, as clearly shown by the language used 
in said policy. 

It is urged that, because there was a provision in said policy allowing 30 days’ 
grace in the payment of the premium, the proof of disability was filed in time 
to a care of the payment that otherwise should have been made by the in- 
sured. 

We think that the 30 days of grace allowed in which the jnsured might make 
payment only extended the right of the insured to file such proof of disability 
during this period, and, after the proof was filed, that under the terms of the policy 
the waiver of the premium by the insurance company was then postponed until 
the next anniversary of the policy, which in this case would occur on the 12th day 
of March, 1923. 

[2] We fully agree with the contention of the plaintiff that, where there are 
conflicting clauses in an insurance policy, the one which affords the most pro- 
tection to the insured will control: but we do not find any conflict or ambiguities 
as contended by plaintiff in the policy which was in evidence in this case. 

[1] The court cannot make contracts between parties. It can only construe 
the effect of the language employed therein. As said in the case of Brown v. 
Connecticut Fire Insurance Co., 52 Okl. 392, 153 P. 173: 

“It seems to be the settled rule that insurance contracts, or policies, as they 
are generally called, are construed the same as any other contracts, and that courts 
do not make such contracts for the parties, but simply construe them for the 
parties when called upon to do so, and that in so doing the courts look to the 
plain import of the language used.” 

From the views herein expressed we are of the opinion that the trial court 
committed error in rendering judgment for the plaintiff under the agreed statement 
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of facts. The cause is reversed and remanded, with directions to render judg- 
ment for the defendant. 

Nicuotson, C. J., Branson, V. J., and Crarx, Harrison, Hunt, Mason, 
PueEtps, and Ritey, JJ., concur. 


PIONEER CIRCLE OF OKLAHOMA vy. TURNHAM. (No. 15,347.) 

(Supreme Court of Oklahoma. June 9, 1925. Rehearing Denied Nov. 17, 1925.) 
241 Pacific Reporter 176 
(Syllabus by the Court.) 

1. INSURANCE—STATUTORY PROVISION THAT STATEMENTS IN 
APPLICATION FOR INSURANCE SHALL, IN ABSENCE OF FRAUD, 
BE DEEMED REPRESENTATIONS HELD NOT TO APPLY TO 
FRATERNAL INSURANCE ASSOCIATIONS. 

The provisions of section 6728, Comp. St. 1921, that statements made in an 
application for insurance, where the policy was issued without medical examination, 
shall, in the absence of fraud, be deemed representations and not warranties, do 
not apply to insurance companies or associations operating on the fraternal plan. 

(For other cases, see Insurance, Dec. Dig., § 723[2].) 


2. INSURANCE—FALSE STATEMENT IN APPLICATION FOR 
FRATERNAL INSURANCE POLICY MATERIAL TO RISK HELD 
BREACH OF WARRANTY RENDERING POLICY VOID. 

Where the application for insurance in an insurance company or association 
operating on the fraternal plan provides that the statements made in such application 
shall be warranties, and the policy is issued upon the strength of the statements 
made in said application, without a previous medical examination, the answers to 
questions contained in the application are warranties, and a false statement made 
in answer to a question in such application, material to the risk assumed by the 
company, constitutes a breach of warranty and renders the policy void. 

(For other cases, see Insurance, Dec. Dig., § 723[2].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Leflore County; E. F. Lester, Judge. 

Action by Arthur Turnham against the Pioneer Circle of Oklahoma. Judgment 
for plaintiff, and defendant appeals. Reversed and remanded with directions. 

W. E. Disney and John Wheeler, both of Muskogee, for plaintiff in error. 

C. C. Williams and A. A. Ellerbee, both of Poteau, for defendant in error. 

JarMAN, C. This action grew out of the following state of facts, as dis- 
closed by the record: 

On March 14, 1923, application was made by or on behalf of Bell Turnham 
for a certificate of membership in the Pioneer Circle, which, under the briefs 
of the parties, is an association, operating on the fraternal plan, and on the same 
date the Pioneer Circle, hereinafter referred to as defendant, through its duly 
constituted agent, Mr. Howell, executed and delivered its certificate of member- 
ship, insuring the life of the said Bell Turnham in the sum of $1,000, and desig- 
nated her husband, Arthur Turham, plaintiff herein, as beneficiary. The insured 
died May 2, 1923, and thereafter this action was begun by the plaintiff to recover 
the amount of said insurance; it being alleged that all dues and assessments, under 
the terms and conditions of the policy or certificate, and all dues and assessments 
required of the insured, had been paid and that said policy or certificate was in 
full force at the date of the death of the insured. The defense was that the 
plaintiff could not recover on said certificate or policy for the reason there was 
a breach of warranty in that the representation was made in the application for 
the insurance that the insured did not have tuberculosis, when as a matter of 
fact she had been suffering with such disease long prior to the making of applica- 
tion for said insurance, and that she died of said disease in less than two months 
trom the date of said application. The plaintiff filed a reply in which he denied 
that the insured made any false representations as to being afflicted with tubercu- 
losis, and alleged, in substance, that, if the insured had such disease, she did not 
know it at the time said application was made, and therefore said statements 
were not fraudulent and were not made in bad faith, and that said statements were 
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merely representations and not warranties. At the conclusion of all the evidence, 
the trial court directed a verdict for the plaintiff. ; 

There was no medical examination of the insured prior to the issuance of 
the certificate or policy, but the same was issued solely upon the answers ‘made to 
questions included in the application for the insurance. Said application pro- 
vided as follows: : a 

“It is also further provided that the statements contained in the application made 
by the insured should be considered and construed as warranties.” 

And: 

“It is mutually agreed that this application shall be considered as part of the 
contract for membership and should this application be accepted and the certificate 
thereon issued I accept the by-laws and regulations with all amendments governing 
the Pioneer Circle.” ; 

Section 5, art. 4, of the by-laws provides: 

“The application made and the warranties and statements contained therein 
shall be the basis for the issuance of said policy of insurance and if the answers to 
any of the questions as to age or health of the applicant are untrue said policy 
of insurance shall be void.” 

The evidence discloses that the insured, at the time of the application for 
insurance, and for several months prior thereto, was in an advanced stage of 
tuberculosis, and that she died of this disease. There is no direct evidence show- 
ing that the insured knew she had tuberculosis at the time of the application. 
It was contended by the plaintiff in the trial court, and the cause, on behalf of 
the plaintiff, was submitted on the theory, that the statements made in the ap- 
lication, in the absence of fraud, were to be deemed representations and not war- 
ranties, as provided by the terms of section 6728, C. S. 1921. 

The following colloquy between the court and counsel shows the cause was 
submitted on this theory: 

“Mr. Ellerbes: Now, the law, as I understand it, even when the application 
was made—if she had tuberculosis when the application was made, they have got 
to prove absolute bad faith on her part. 

“The Court: They have to do that, and I assume—” ‘ 

[1] Section 6737, C. S. 1921, renders inapplicable section 6728, supra, to asso- 
ciations operating on the fraternal plan, such as the defendant herein, and this was 
the holding of this court in the case of Modern Order of Praetorians v. Bloom, 
69 Okl. 219, 171 P. 917. 

In the case of Continental Casualty Co. v. Owens, 38 Okl. 107, 131 P. 1084, 
the court had under consideration the question of whether certain statements in 
the application for insurance constituted warranties or were merely representations, 
and, in commenting thereon, used the following language: 

_ “At common law the warranty of the truth of the answer to a specific 
inquiry in the application implied the agreement that the subject-matter of the 
question and answer is to be regarded as material, and that an untrue answer 
thus warranted avoids the policy, whether the answer be made in good faith or 
not. Anderson vy. Fitzgerald, 4 H. L. Cas. 484. Several states, amongst them. our 
own, have passed statutes for the purpose of relieving against the hardships aris- 
ing from the strict enforcement at common law of warranties in insurance policies 
concerning matters having no real or proximate relation to the risk assumed by the 
insurer. By the aid of such warranties, and the innocent mistakes of the insured, 
it often happened that the insurer was able to escape liability on a ground having 
no real merit and of the purest technicality.” 

_ _The court then refers to section 3784, Comp. Laws 1909, being section 6728, 
C. S. 1921, wherein it is provided that in any claim arising under a policy which 
has been issued by any life insurance company without previous medical examina- 
tion, or without the knowledge and consent of the insured, the statements made in 
the application shall, in the absence of fraud, be deemed representations and not 
warranties. Commenting further, the court said: 

“But, for the statute heretofore considered, the provisions of the policy in- 
volved herein would render the answer to each question of the application material 
with all the consequences thereby imposed by the law of insurance, but it was 
the chief purpose of the statute to destroy such conventional materiality and 
to open to judicial investigation the question on its merits.” 
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[2] It necessarily follows that the answers given to the questions included in 

the application for insurance herein are to be considered as warranties, since 
section 6728, C. S. 1921, does not apply to this class of insurance, and it is im- 
material whether said answers were made in good faith. The main question is 
whether said answers were false, and that is undisputed under the evidence in this 
case, and therefore there was a breach of warranty precluding a recovery on said 
olicy. 
. The plaintiff contends here, in his brief, that the evidence fails to show that 
the insured ever signed or knew of the application for insurance; that the agent 
of the defendant wrote the answers to the questions in said application and signed 
the name of the insured thereto; and that, under such circumstances, the defendant 
could not be heard to say there was a breach of warranty in the statements made 
in said application. The case was not tried on this theory in the lower court, and, 
besides, the evidence shows that the plaintiff was present when the answers to 
the questions contained in the application were made, and, according to the evidence 
of the agent of the defendant, the plaintiff must have signed the name of the 
insured thereto, and, according to the evidence of the plaintiff, himself, he was 
standing by furnishing the information to the agent of the defendant when said 
answers were written by the agent and the name of the insured was signed thereto 
by him. Such being the case, the plaintiff participated in, and was party to, the 
fraud attempted to be perpetrated on the defendant in the procuring of the policy 
of insurance on the life of the insured. The plaintiff, husband of the insured, 
testified that he did not know, at the time said application was made, that his 
wife, the insured, was afflicted with tuberculosis. The evidence of the family 
physician discloses that the insured was in an advanced stage of tuberculosis for 
at least two months before this application for insurance was made, and that she 
was badly emaciated, and that he had been treating her. It is contrary to human 
experience and beyond our comprehension that a husband, living with his wife, as 
in this case, would not know the condition of his wife’s health under such cir- 
cumstances. The court will not permit the plaintiff to take advantage of his 
own wrong, and it will leave both parties to a wrong where it found them. 

The judgment of the court is reversed, and the cause remanded, with directions 


to dismiss this action upon the payment to the plaintiff of the assessments and 
dues paid under said policy. 


SKRUCH v. METROPOLITAN LIFE INS. CO. 
(Supreme Court of Pennsylvania. Nov. 23, 1925.) 
131 Atlantic Reporter 186 
PHYSICIAN OF INSURED MAY BE ASKED IF HE HAD CONVULSIONS, 
BUT COULD NOT TESTIFY THEY WERE SYMPTOMS OF A LOATH- 
cai DISEASE TENDING TO BLACKEN DECEASED’S CHAR- 
Where insured in application for insurance stated he never had had convulsions, 
which answer was material to the risk, his physician, in a suit by beneficiary on 
policy issued, could be asked if deceased had suffered from convulsions provided he 
did not testify further to the fact that they were merely symptons of a loathsome 
disease, which testimony would tend to blacken deceased’s character, as prohibited 
by Act of June 7, 1907 (P. L. 462; Pa. St. 1920, § 21860). 
(For other cases, see Witnesses, Dec. Dig., § 211[2].) 
? 


2. INSURANCE—ANSWERS, IF WARRANTIES, AND MATERIAL TO 
RISK, REQUIRE BINDING INSTRUCTIONS FOR DEFENDANT IF 
FALSE, MATERIALITY BEING FOR JURY IF DOUBTFUL, BUT, 
IF REPRESENTATIONS, INQUIRY IS NOT LIMITED TO MATE- 
RIALITY ALONE. 

__ If answers in application for insurance are warranted and material to the 
risk, proof of their falsity requires binding instructions for insurer, materiality of 
questions being for jury if doubtful, but, if answers are merely representations, 
such as where the policy provides that statements shall, in absence of fraud, be 
deemed representations and not warranties, the inquiry is not limited to the ques- 
tion of their materiality. 


(For other cases, see Insurance, Dec. Dig., § 265.) 
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Appeal from Court of Common Pleas, Cambria County; John H. McCann, 
Judge. 

Action by Mary Skruch against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, and new trial awarded. 

Argued before MoscuzisKer, C, J., and Frazer, WALLING, SIMPSON, Kep- 
HART, SADLER and SCHAFFER, JJ. : 

D. P. Weimer, of Johnstown, for appellant. 


Charles Hasson and Philip N. Shettig, both of Ebensburg, and J. J. Kintner, of 
Johnstown, for appellee. 


Simpson, J. Plaintiff's husband insured his life in defendant .company in her 
favor. About seven months thereafter he died, and in a suit on the policy she 
recovered a verdict and judgment, from the latter of which defendant appeals. 

[1] The policy states that it is issued, “in consideration of the application, 
* * * a copy of which is attached hereto and made part hereeof.” In the appli- 
cation, the insured “further declared and agreed that the foregoing statements and 
answers * * * are correct and wholly true, and that they shall form the basis of 
the contract of insurance, if one be issued;” the policy specifying, however, that 
all those statements “shall, in the absence of fraud, be deemed representations 
and not warranties.” 

Among the questions and answers appearing in the application are the follow- 
ing: 

“Q. Have you ever had * * * convulsions? A. No. 

“Q. Give full particulars of every illness you have had since childhood, and 
the name of every physician who has ever attended you or prescribed for you? 
A. Affection, none. 

“Q. Have you had any other illness than as recorded above? A. No.” 

It is alleged by defendant that these and other answers we do not deem it 
necessary to quote were “false and wholly untrue,” and were material to the risk. 
Upon this foundation it builds its defense. 

When a physician who had attended the insured was on the stand he was asked: 
“Will you state whether or not you treated (decedent) for epilepsy or convul- 
sions?” The court below excluded the question because the witness had “indicated 
to the court that the specific disease of which [insured] was suffering [was a 
loathsome one] of which epilepsy and convulsions were only symptoms.” This 
ruling was based on the act of June 7, 1907 (P. L. 462; Pa. St. 1920, § 21,860), 
which provides: 

“That no person authorized to practice physics or surgery shall be allowed, 
in any civil case [with an exception not pertinent here], to disclose any informa- 
tion which he acquired in attending the patient in a professional capacity, and 
which was necessary to enable him to act in that capacity, which shall tend to blacken 
the character of the patient, without consent of said patient.” 

It is clear that, if a man has had convulsions and epilepsy, he has had them 
whether or not they were symptoms of some other disease. Yet decedent had 
denied he ever “had them,” and the question which was overruled was asked for 
the purpose of showing that he had thus made untrue answers in his application. 
Admittedly, a man may have had either or both of those complaints without this 
fact, if known, tending in any way to blacken his character. If appellant, having 
received an affirmative answer to the question propounded, had then attempted to 
follow it up by an inquiry which, if answered would have shown that the con- 
vulsions and epilepsy were symptoms of a loathsome disease, the Act of 1907 
would have been applicable, and an objection to this later inquiry would have 
been properly sustained. That, howevér, was not the question asked. 

[2] It follows that the judgment must be reversed, for the answers thus made 
were material to the risk, and the court below should have so ruled. Hence un- 
contradicted proof of their falsity would, if they had been warranted to be true, 
have required binding instructions in defendant’s favor. Lutz v. Metropolitan 
Life Ins. Co., 186 Pa. 527, 40 A. 1104; Meyer-Burns v. Penna. Mutual Life Ins. 
Co., 189 Pa. 579, 42 A. 297; Meyers v. Woodmen of the World, 193 Pa. 470, 44 A. 
563; Moncur v. Western Life Indemnity Co., 269 Pa. 213, 112 A. 476. If a real 
doubt exists as to the materiality of the answers, of course the question must 
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be submitted to the jury (Lutz v. Metropolitan Life Ins. Co., supra), but the 
answers under consideration here involve no such doubt. 

The present policy expressly declares, however, that “all statements made 
by the insured shall, in the absence of fraud, be deemed representations and not 
warranties,” and we have determined that this establishes a status essentially 
different from a case wherein the answers are warranted to be true. In _Suravitz 
y. Prudential Ins. Co., 244 Pa. 582, 586, 91 A. 495, 496 (L. R. A. 1915A, 273) 
it is said: ; 

“In our opinion the change in the covenant from a warranty to a representation 
was intended to broaden the scope of inquiry in such cases so as to give relief to 
parties who in good faith take out policies of insurance, from the harshness, and 
in many instances the injustice, of the old rule applicable to warranties. If this 
be the correct view, and it is certainly the just and equitable one, we can see 
no reason for limiting the inquiry to the single question of the materiality of 
the answer. Whether true answers were made and whether the answers as made 
were correctly written down by the agent of the insurance company, and the good 
faith of the party making the answers to the best of his knowledge and belief, 
are questions which go to the very essence of the insurance risk, and parties 
should not be denied the right to have such matters determined before a proper 
tribunal unless they have covenanted otherwise. As to warranties, the general 
rule is that the insured is concluded by his answer as it appears in the application 
attached to the policy, but as to representations no Pennsylvania case has gone 
so far as to hold ghat the same drastic rule should be applied and no case has 
decided that the inquiry is limited to the single instance where the materiality of 
the answer is raised by the issue.” 

This decision is followed in Oplinger v. New York Life Ins. Co., 253 Pa. 
328, 98 A. 568; Feinberg v. New York Life Ins. Co., 256 Pa. 61, 100 A. 538; Baer 
v. State Life Ins. Co., 256 Pa. 177, 100 A. 745; and Suravitz v. Prudential Ins. 
Co., 261 Pa. 390, 104 A. 754, and has never been qualified. 

In view of what has been said, it is not necessary to examine the other 
assignments of error. An attentive consideration and application of the cases 
herein cited will, doubtless, result in a retrial free from error. It is sufficient to 
say, therefore, that we are not convinced, from the record as now made up, 
that the court below should have entered judgment for defendant non obstante 
veredicto. 


The judgment of the court below is reversed and a venire facias de novo 
awarded. 


SCOTT v. AMERICAN NAT. INS. CO. (No. 544—4284.) 
(Commission of Appeals of Texas, Section B. Oct. 28, 1925.) 
276 Southwestern Reporter 643 

2. CONTRACTS—INSURANCE POLICY HELD NOT INVALID AS OUST- 

ING JURISDICTION OF PROBATE COURT OVER ESTATE OF DE- 

CEASED PERSON. 
_ Insurance policy designating insured’s wife as beneficiary, and providing that 
insurer might pay amount due under policy to either beneficiary or any other 
person appearing to be equitably entitled thereto by having incurred expenses on 
behalf of insured for his burial, held not invalid in that it ousts jurisdiction of 
probate court over estate of a deceased person, contrary to Vernon’s Sayles’ Ann. 
Civ. St. 1914, art. 3206. . 


(For other cases, see Contracts, Dec. Dig., § 127[3].) 


4. INSURANCE—INSURANCE POLICY NOT INVALID AS PERMIT- 
'ING SEPARATE PROPERTY OF WIDOW TO BE TAKEN FOR PAY- 
MENT OF DEBTS OF DECEASED HUSBAND. 

a An insurance policy, designating insured’s wife as beneficiary, and providing that 

insu 


rer might pay amount due under policy to either beneficiary or to any other 
person equitably entitled thereto by having incurred expenses on behalf of in- 
sured for his burial, held not invalid in that it permits separate property of a 
widow to be taken fo 


N , ! r payment of debts of her deceased husband under Vernon’s 
Sayles’ Ann. Civ. St. 1914, art. 4621. 


(For other cases, see Insurance, Dec. Dig., § 583[2].) 
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Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Action by Julia Scott against the American National Insurance Company. 
Judgment for plaintiff reversed (257 S. W. 934), and plaintiff brings error. Affirmed. 

Newton & Woods, of San Antonio, for plaintiff in error. 

Carl & Swearingen and O. M. Powell, all of San Antonio, for defendant in 
error. 

Speer, J. Julia Scott, surviving wife of Francisco Scott, sued American 
National Insurance Company to recover the proceeds of a policy written upon the 
life of Francisco, and recovered in the district court. Upon appeal, the Court 
of Civil Appeals reversed and rendered the judgment in favor of the insurance 
company. 257 S. W. 934. 

The petition for writ of error, through which we have taken jurisdiction; 
presents only two questions: First, it is contended that the judgment of the Court 
of Civil Appeals renders invalid article 3206 of Vernon’s Sayles Civil Statutes, 
in that it holds the estate of a deceased person may be administered without the 
control and supervision of the probate court. Second, it is contended that the 
judgment of the Court of Civil Appeals invalidates article 4621 of Vernon's 
Sayles’ Civil Statutes, in that it permits the separate property of a widow to 
be taken for the payment of the debts of her deceased husband. ° 

The policy under review belongs to a class sometimes denominated industrial 
insurance, due mainly to the fact that it is written in consideration of a small 
weekly premium, for a small amount, upon the life of one in impecunious cir- 
cumstances, usually of the laboring class. The policy deliyered to Francisco 
Scott contained the following: 

American National Insurance Company “doth further agree, subject to the 
conditions aforesaid, if the insured shall die prior to the date of the maturity 
of the endowment, to pay upon receipt of proofs of the death of the insured made 
in the manner, to the extent, and upon the blanks required herein, and upon 
surrender of this policy and all receipt books, the amount stipulated in said 
schedule ($355), provided, however, that no obligation is assumed by the com- 
pany prior to the date hereof nor unless on said date the insured is alive and in 
sound health. In case of such prior death of the insured, the company may pay 
the amount due under this policy to either the beneficiary named in the said 
schedule, or to any relative by blood or connection by marriage of the insured, 
or to any person appearing to said company to be: equitably entitled to the 
same by reason of having incurred expense on behalf of the insured or for 
his or her burial; and the production of a receipt signed by either of said persons 
shall be conclusive evidence that all claims under this policy have been satisfied.” 

In the schedule referred to in the above quotation from the original policy, 
Alvina Sanches, mother of the insured, was named as beneficiary. The policy 
provided for a change of beneficiary, and the plaintiff produced the company’s 
certificate bearing the indorsement, “Beneficiary under this policy is changed to 
Julia Scott, Wife. W. J. Shaw, Secretary.” 

[1, 2] Exercising what it claimed to be its right under the policy, the com- 
pany paid the proceeds thereof to Alvina ‘Sanches, the mother, and to her order, 
in part for the funeral expenses of Francisco, Neither the judgment of the Court 
of Civil Appeals nor the policy, itself is subject to the criticism that it ousts or 
in any way interferes with the jurisdiction of the probate court under artcle 3206 
of the statute. This statute is in nowise involved in the controversy. If the 
policy be treated as naming a beneficiary, then clearly the proceeds thereof upon 
the death of the insured would belong to the beneficiary and would constitute no 
part of the estate of the deceased for administration. Thomas v. Leake, 67 Tex. 
469, 3 S. W. 703. If the policy be construed as being payable to the persons 
therein named for the benefit of the estate of the deceased, such an arrangement 
still does not oust the jurisdiction of the probate court to administer the fund, 
for the court still would have the power, and it would be its duty in a proper 
case, to grant letters of administration and impound the fund to whomsoever paid. 

[3, 4] Neither does the judgment nor the policy contravene the separate prop- 
erty statute referred to. If by the terms of the contract the proceeds of the policy 
upon the death of Francisco became the property of his surviving wife, Julia, such 
title would not be the separate property of a married woman within the meaning 
of that article, since, of course, upon the death of Francisco, Julia was no longer 
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a married woman and necessarily, even though the title to the proceeds vested in 
her individually it would not be perforce of the terms of that‘article. Neither 
article of the statute referred to by plaintiff in error is in any wise involved in 
the decision of the Court of Civil Appeals. This disposes of every question pre- 
sented by the petition for writ of error, and exhausts our jurisdiction to decide 
issues determined by the Court of Civil Appeals. 

We, therefore, recommend that the judgment of the Court af Civil Appeals be 
in all respects affirmed. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 


GREAT SOUTHERN LIFE INS. CO. v. KINNEY et al. (No. 266.) 
(Court of Civil Appeals of Texas. Waco. Oct. 22, 1925.) 

276 Southwestern Reporter 741 
INTERPLEADER—REMEDY IS ALLOWED AS A SUBSTANTIAL 
RIGHT TO COMPLAINANT WHO INVOKES SAME. 

Remedy of interpleader is allowed as a substantial right to complainant who, 
under proper circumstances, invokes same. 
(For other cases, see Interpleader, Dec. Dig., § 1.) 


2. INTERPLEADER—ANY REASONABLE DOUBT AS TO RIGHT OF 
STAKEHOLDER TO FILE.INTERPLEADER WILL BE RESOLVED 
IN HIS FAVOR. 

While circumstances must be such as to place stakeholder in some real doubt 
or hazard in passing and acting on conflicting claims to entitle him to file a bill of 
interpleader, any reasonable doubt as to his right thereto will be resolved in his 
favor. 

(For other cases, see Interpleader, Dec. Dig., § 8[2].) 

3. INTERPLEADER—PURPOSE OF REMEDY OF INTERPLEADER 
STATED. 

It is purpose of remedy of interpleader to protect innocent stakeholder, willing 
and ready to pay funds in his hands to party entitled to receive same, not only 
from a double recovery, but also from expense and vexation attending defense of 
such suits as may be brought against him by rival claimants. 


(For other cases, see Interpleader, Dec. Dig., § 1.) 


5. INTERPLEADER—ALTERNATIVE BENEFICIARY HELD PROP- 
ERLY INTERPLEADED TO DETERMINE HER RIGHT TO PRO- 
CEEDS OF LIFE INSURANCE POLICY. 

Where proceeds of life insurance policy were claimed by divorced wife of 
insured, both in her individual capacity and as guardian for alternative beneficiary, 
latter held properly interpleaded by insurer, since guardian could not represent 
her, where guardian’s right to a part of proceeds of policy as against such bene- 
ficiary was to be determined. 


(For other cases, see Interpleader, Dec. Dig., § 19.) 


6. INTERPLEADER—INSURER HELD ENTITLED TO INTERPLEAD 
SEVERAL CLAIMANTS OF PROCEEDS OF LIFE INSURANCE 
POLICY. 

Where proceeds of life insurance policy, payable to insured’s wife and in 
alternative to his daughter, were claimed by heirs of insured by his first wife, 
and wife named in policy as creditor, she having been divorced, which claim 
she did not waive until trial began, when for first time she claimed entire pro- 
ceeds of policy on behalf of alternative beneficiary, held to justify a reasonable 
doubt by insurer as to parties lawfully entitled to receive proceeds, and a reason- 
able apprehension of being called upon to defend suits instituted against it by 
rival claimants, thereby entitling it to interplead the several claimants of the pro- 
ceeds of the policy. 

(For other cases, see Interpleader, Dec. Dig., § 8[2].) 

Appeal from District Court, Hill County; Horton B. Porter, Judge. 

Bill of interpleader by the Great Southern Life Insurance Company against 


Lily Kinney and others. From an adverse judgment, plaintiff appeals. Reversed 
and rendered. 
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Vinson, Elkins, Sweeton & Weems, of Houston, for appellant. 

Wear, Wood & Wear and Collins, Dupree & Crenshaw, all of Hillsboro, for 
appellees. 

GALLAGHER, C. J. The American Home Life Insurance Company issued a 
policy insuring the life of John A. McCrory in the sum of $1,000. Appellant, 
Great Southern Life Insurance Company, assumed said policy and agreed to pay 
any loss thereunder which might occur. Mrs. Lily McCrory, wife of the insured, 
was named as beneficiary in said policy. On February 5, 1921, the insured and 
said beneficiary joined in a request that the designation of beneficiary in said policy 
be changed so as to make the loss payable to said “Lily McCrory (relationship, 
wife) if surviving, otherwise to Johnie June McCrory, daughter of the insured.” 
Such change of beneficiary was subsequently made by indorsement on said policy. 
John A. McCrory and his said wife, Lily McCrory, were divorced April 2, 1921. 
Mrs. Lily McCrory subsequently married John Kinney. John A. McCrory died 
August 4, 1923. Mrs. Lily Kinney qualified as guardian of Johnie June McCrory, 
a minor, and filed proofs of death or' loss under said policy. There was a loan 
on the policy, which by its terms was to be deducted from the face thereof. In 
said proofs she admitted the right of appellant to deduct the amount of the 
loan trom the face of the policy, and claimed the remainder in part in her own 
right to reimburse her for certain premiums which she claimed to have paid on 
said policy, and in part in her capacity as guardian of Johnie June McCrory. Said 
proofs of loss were submitted to appellant on or about October 3, 1923. John A. 
McCrory had several children by a prior marriage and these children contended that 
inasmuch as said policy was made payable to Lily Kinney if she survived the de- 
ceased, and inasmuch as she did survive him but no longer had an insurable interest 
in his life after such divorce, that the proceeds of such policy should be divided 
among all the children of the deceased as his heirs at law, and so notified appel- 
lant early in September, 1923. On October 29, 1923, appellant filed this suit as 
a bill of interpleader, admitting liability on said policy in the sum of $805.90, and 
averring that it was ready and willing to pay said sum to whoever was entitled 
to receive the same. 

Appellant made all the children of McCrory by his first wife, Johnie June 
McCrory, his child by his second wife, Mrs. Lily Kinney, in her individual capacity, 
and as guardian of Johnie June McCrory, and John Kinney, husband of said Mrs. 
Lily Kinney, parties defendant in said bill. Appellant set up the conflicting claims 
above recited, averred that it did not know who was in fact entitled to receive the 
money payable on account of said policy, and was unable to determine such issue, 
and offered to pay the same into court. Appellant further prayed for citation 
to all said defendants to appear and show what claim, if any, they severally had 
to said money, and that on final hearing it be discharged from liability on account 
of said policy as to each and all of said defendants. Appellant filed amended 
bill, amplifying its allegations and making the administrator of John A. McCrory, 
deceased, a party defendant therein. Appellant also paid said sum of money into 
the registry of the court, and there is no specific complaint in the record of the 
time or manner of making such payment. 

Mrs. Lily Kinney, joined pro forma by her husband, in her own behalf and 
also as guardian of her said ward, filed a cross-action in this cause, in which she 
denied the right of the children of the first wife of the deceased to recover 
anything, and asserted her right to recover in her own behalf the sum of $117.94, 
and her right to recover in behalf of her said ward the remainder of said sum 
of $805.90 so admitted to be due. She also demanded the statutory penalty of 
12 per cent. on the amount due under said policy and attorney’s fees for prosecut- 
ing her said cross-bill. All the children of the first wife of the deceased and 
the administrator of his estate joined in filing a disclaimer of any right to any 
part of the proceeds of said policy. There was a trial before the court on the 
issue of the right of appellant to file a bill of interpleader and on the demand for 
recovery made in said cross-bill. Appellant proved that the children of John 
A. McCrory by his first wife denied the validity of the loan made by it on 
the policy, and asserted a right to share in the proceeds of such policy; that they 
employed counsel to represent them before the filing of said bill of interpleader ; 
that their counsel made considerable investigation, and was unable to find any 
authority on the question of whether, under the facts in this case, all the children 
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of John A. McCrory were entitled to participate in the proceeds of the policy, 
or whether such proceeds were legally payable exclusively to Johnie June McCrory, 
the alternate beneficiary; that while he first thought that his clients were probably 
entitled to share in the proceeds of said policy, he finally reached the conclusion 
that’ they could not do so, but that he was not certain such conclusion was a 
correct one—that he did not know. It was admitted on the trial that appellant 
was entitled to deduct the amount alleged to have been loaned by it on policy, 
and it was agreed that $200 was a reasonable attorney’s fee for filing the bill of 
interpleader in this case. At the trial Mrs. Kinney waived her right to an individual 
recovery, and agreed that any recovery by her in said action should be in her 
capacity as guardian, for the sole use and benefit of her said ward. The court 
rendered judgment declaring no sufficient cause for the filing of said bill of inter- 
pleader existed, and awarding a recovery against appellant in favor of Mrs. Kinney 
in her capacity as guardian of said ward for said sum of $805.90, and for the 
further sum of $96.70, being 12 per cent. of said recovery, as damages, and the 
further sum of $200 as attorney’s fees, together with all costs incurred. Said 
judgment further provided that appellant take nothing against the children of 
the first wife of the deceased nor the administrator of his estate, and that they 
go thence without day and recover their costs. Said judgment further provided 
that Lily Kinney, joined by her husband, John Kinney, take nothing in her in- 
dividual capacity. This judgment is before us for review. 

[1-6] The remedy of interpleader is efficacious and wholesome, and is al- 
lowed as a substantial right to the complainant who, under proper circumstances, 
invokes the same. Hall v. San Jacinto State Bank (Tex. Civ. App.) 255 S. W. 
506, 509, and authorities there cited. While the circumstances must be such as to 
place the stakeholder in some real doubt or hazard in passing and acting upon 
the conflicting claims to entitle him to such remedy, it is so beneficial and so just 
that any reasonable doubt as to his right thereto will be resolved in his favor. 
Nixon v. New York Life Ins. Co., 100 Tex. 250, 263, 98 S. W. 380, 99 S. W. 
403, and authorities there cited; Williams v. Simon (Tex. Civ. App.) 235 S. W. 
257. It is the purpose of the remedy of interpleader to protect an innocent stake- 
holder, willing and ready to pay the fund in his hands to the party or parties 
entitled to receive the same, not only from a double recovery, but also from the 
expense and vexation attending the defense of such suits as may be brought against 
him by rival claimants. Williams v. Wright, 20 Tex. 500, 503. The pivotal issue 
in this case is whether the facts alleged and proved herein were sufficient to 
justify a reasonable doubt on the part of appellant as to the party or parties law- 
fully entitled to receive the proceeds of the policy, and a reasonable apprehension 
of being called upon to defend suits instituted against it by rival claimants. Appel- 
lant was not required to decide doubtful questions of either fact or law at its 
peril. It was shown by the evidence that a capable lawyer had made diligent 
search, and had been unable to find any authority decisive of the merits of the 
conflicting claims asserted in this case. In addition to the claim of the heirs of 
McCrory by his first wife, Mrs. Kinney was claiming a part of the proceeds of the 
policy as a creditor. This claim involved issues both of law and fact. She was 
without lawful authority to agree to a division of the proceeds of the policy be- 
tween her ward and herself so as to bind such ward. Fortune v. Killebrew, 86 
Tex. 172, 23 S. W. 976; Lumsden v. C. R. I. & T. Ry. Co., 23 Tex. Civ. App. 
137, 56 S. W. 605; G. C. & S. F. Ry. Co. v. Lemons (Tex. Civ. App.) 152 S. W. 
1189, 1191 (reversed by Supreme Court on the issue of ratification, 109 Tex 244, 
206 S. W. 75, 5 A. L. R. 943). Appellant not only made the children by the first 
wife and Mrs. Kinney, both in her individual capacity and as guardian, parties to 
its bill of interpleader, but it also made her ward, Johne June McCrory, a party 
thereto in her own proper person. Such action was proper and necessary to its pro- 
tection, because Mrs. Kinney could not represent her ward in this suit, where her 
right to a part of the proceeds of the policy as against such ward was to be de- 
termined. Sandoval v. Rosser, 86 Tex. 682, 685, 686, 26, S. W. 933; Kidd v. 
Prince (Tex. Com. App.) 215 S. W. 844. Johnie June McCrory was therefore 
not only a proper party to this suit, but she was a necessary party thereto, at least 
until her guardian in open court waived her claim to participate personally in the 
proceeds of the policy. This it appears she did not do until the trial of this case 
was begun. Then, for the first time, she claimed the entire proceeds of the policy 
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for and on behalf of her ward. The proceeds of such policy had already been 
deposited in the registry of the court. There was then no contention that she was 
not entitled thereto. While the dual capacity in which she had theretofore claimed 
the proceeds of the policy was not stressed, it was set up in both appellant’s orig- 
inal and amended bills. We think appellant was, under the undisputed evidence 
in this case, entitled to interplead the ‘several claimants of the proceeds of said 
policy, as it did do. In addition to the authorities above cited, we refer to the 
following: Nixon v. Malone (Tex. Civ. App.) 95 S. W. 577; Rochelle v. Pacific 
Express Co., 56 Tex. Civ. App. 142, 120 S. W. 543; Melton v. American Surety 
Co. (Tex. Civ. App.) 240 S. W. 574, 575 (writ refused). 

The judgment of the trial court is reversed, and judgment is here rendered 
that Mrs Lily Kinney, in her capacity as guardian of the minor, Johnie June 
McCrory, do have and recover of and from the appellant, Great Southern Life 
Insurance Company, a corporation, the sum of $805.90, being the amount due on 
said policy and tendered into court by appellant, less an attorney’s fee hereinafter 
allowed appellant for filing its bill of interpleader in this case. It is further ordered 
that said judgment be paid out of the money deposited by appellant in the regis- 
try of the court in this cause. It is further ordered that none of the other parties 
defendant in said bill take anything against appellant. Appellant is allowed the 
sum of $200, agreed by the parties to be a reasonable fee for filing its bill of inter- 
pleader in this case, to be paid out of:the money in the registry of the court as 
aforesaid. 


BROWNWOOD MUT. LIFE INS. ASS’N, OF BROWNWOOD, TEX. v. 
SCHUMANN. (No. 15.) 
(Court of Civil Appeals of Texas. Eastland. Oct. 16, 1925. Rehearing Denied 
Nov. 6, 1925) 
276 Southwestern Reporter 956. 

1. INSURANCE—FALSE REPRESENTATION OF AGE IN APPLICATION 
WILL AVOID POLICY, WHERE IT WOULD NOT OTHERWISE HAVE 
ISSUED. 

Where application to local mutual association provided that applicant warranted 
all representations true, false representations as to age would avoid policy, where 
policy would not have issued if correct age had been given. 

(For other cases, see Insurance, Dec. Dig. § 290.) 


2. INSURANCE—APPLICANT IS BOUND BY ANSWERS IN APPLICA- 

TION ON FAILURE TO READ IT OVER. 

It is duty of one applying for policy in local insurance association to read over 
answers in application before signing, and on failure to do so applicant is bound by 
answers as written. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4. INSURANCE—INSURER ENTITLED TO PEREMPTORY INSTRUC- 

TION, WHERE DECEASED HAD MADE FALSE REPRESENTATIONS 

IN APPLICATION. 

Where deceased’s application contained material false representations as to age, 
court should have peremptorily instructed verdict for defendant on request. 

(For other cases, see Insurance, Dec. Dig. § 290.) 


Appeal from District Court, Comanche County; J. R. McClellan, Judge. 

Suit by Mrs. Louise Schumann against the Brownwood Mutual Life Insurance 
Association, of Brownwood, Tex. From a judgment for plaintiff, defendant appeals. 
Reversed and rendered. 

Wilkinson & Wilkinson of Brownwood, for appellant. 

Jerome P. Kearby, of Comanche, for appellee. 

Statement of Nature and Result of Suit. 

Littter, J. The appellee, Mrs. Louise Schumann; the beneficiary in certificate of 
membership issued to her husband, Frank Schumann, filed this suit against the appel- 
lant association, an unincorporated local mutual association, alleging that the certificate 
had been issued to her husband on August 9, 1923, whereby it insured the life of 
Frank Schumann in favor of plaintiff, and bound itself to pay her as such beneficiary 
an amount equal to $1 for each member of defendant association in good standing at 
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the date of the death of Frank Schumann, not to exceed the sum of $1,000; that 
Frank Schumann died on May 29, 1924; that at the time of his death he was in good 
standing as a member of said association, which then consisted of 2,000 members; 
that said contract of insurance was in full force and effect. 

Appellee set out the terms of the certificate entitling her as the beneficiary to 
recover the sum of $1,000; that defendant denied all liability under said policy or cer- 
tificate ; that, more than 30 days having elapsed after said demand for payment was 
made, liability denied, and payment refused, plaintiff was compelled to employ, and 
did employ, an attorney to file suit to collect said policy; and that by reason of said 
facts plaintiff was entitled under the statute to recover a reasonable attorney’s fee, 
which she alleged to be $500; and that defendant had also become liable to pay her the 
statutory penalty of 12 per cent. of the face of said policy. 

The defendant answered, alleging that the insured misrepresented his age in appli- 
cation for membership; that the said Frank Schumann falsely and fraudulently rep- 
resented in said application that he was born January 4, 1864, and that his age at the 
time of said application was about 58 years, when in truth and in fact he was born 
January 4, 1858, and was at the time of making said application about 65 years of 
age; that he knew at the time he made, signed, and delivered said application that 
defendant association did not receive as a member any person over the age of 60 
years; and that he was not eligible as a member under the constitution and by-laws 
of said association; that the certificate was issued in good faith, believing that the 
statements in application were true; that the association never learned that the insured 
misstated his age until after his death, which occurred on May 20, 1924. 

aot also specially pleaded its article of association No. 5, which reads 
as follows: 

“No applicant under the age of 16, or over the age of 60, computed from his or 
her nearest birthday, shall be admitted to membership, provided the secretary may, 
with the consent of the board of directors, issue a policy to any applicant after satis- 
fying himself that said applicant would be of mutual benefit to the association as a 
member. 

The case was submitted to a jury upon the following special issues, the jury 
answering same as herein indicated: 

Special issue No. 1: Did the deceased, Frank Schumann, make the written appli- 
cation for insurance in evidence before you? Answer “Yes” or “No.” Answer: 
“No.” 

Special issue No. 2: Did the defendant company issue the policy of insurance in 
question wholly and solely upon the face of the written application made to the de- 
fendant company through M. A. Martin? Answer “Yes” or “No.” Answer: “Yes” 
(but not as it was when it left Frank Schumann). 

Special issue No. 3: Did the deceased Frank Schumann state his age correctly 
to the said Martin? Answer “Yes” or “No.” Answer: “Yes.” 

Special issue No. 4: Did the deceased Frank Schumann, state to M. A. Martin 
that he, the said Frank Schumann, was more than 60 years of age at the time he, 
the said Schumann, made application for insurance? Answer “Yes” or “No.” An- . 
swer: “Yes.” 

Special issue No. 5: Was the said Frank Schumann informed by the witness 
Martin at the time he applied for insurance that the company would not issue policies. 
to parties that were over 60 vears of age at the time of making application for insur- 
ance? Answer “Yes” or “No.” Answer: “No.” 

Special issue No. 6: Was the age of Frank Schumann written in the application 
for insurance by Martin showing his age to be less than 60 years so written with the 
knowledge of the applicant, Frank Schumann? Answer “Yes” or “No.” Answer: 
“No.” 

Special issue No. 7: Has the defendant confined the area within which it oper- 
ated or solicited insurance to an area of a radius of 50 miles of Brownwood, Tex.? 
Answer “Yes” or “No.” Answer: “No.” 

Special issue No. 8: Has the defendant, who claims to be a mutual aid association, 
been connected, associated, or federated with any other mutual aid association? An- 
swer “Yes” or “No.” Answer: “Yes.” 

Special issue No. 9: What would be a fair and reasonable attorney fee for rep- 
resenting and prosecuting to final determination, this suit by the plaintiff? Answer 
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stating in dollars and cents the amount you find. Answer: $350. From a judgment 
for appellee based upon said findings appellant bases his appeal to this court. 

{1, 2] The first question to be considered is, Shall appellee be bound by the con- 
stitutional provision and by-laws of the company limiting the age of members to 60 
years, and also as to whether or not she is bound by the answers and warranties made 
by the insured in the application made by him for said insurance. This question seems 
to be well settled by our courts adversely to appellee—that, where the application made 
to an insurer contains a provision whereby the applicant warranted that all repre- 
sentations were true, false representations as to his age will avoid the certificate, 
where they were such that they would not have been issued had the truth been told; 
that it is the duty of one applying for a policy in an association of this kind to read 
over the answers written in the application before signing, and, in case of failure to 
read over such application, the applicant is bound as by the answers written. 

Authorities. 

Sovereign Camp, Woodmen of the World, v. Lillard (Tex. Civ. App.) 174 S. W. 
619; Harris v. Zier et al., 43 Wash. 573, 86 P. 929; Fitzmaurice v. Mutual Life Ins. 
Co. of New York, 84 Tex. 61, 19 S. W. 301; Hemphill County Home Protective 
Ass’n v. Richardson (Tex. Civ. App.) 264 S. W. 294; 32 C. J. 1337; Modern Wood- 
men of America v. Angle, 127 Mo. App. 94, 104 S. W. 297; Modern Order of Prez- 
torians v. Davidson (Tex. Civ. App.) 203 S. W. 379. 

We have carefully examined the statement of facts, and it seems that the evidence 
is not only overwhelming, but very conclusive, that the application made by the insured 
gave his age as 58 years; that the company relied upon said statement at the time it 
issued the policy; that it would not have issued the policy had it known the true age 
of the applicant; that the age of the applicant at the time he made the application was 
64 years; that the insured knew, at the time he made the application, that, if he gave 
his age as 60 years, he would not be eligible for the insurance; that the policy had 
been issued and been in possession of insured for several months before his death; 
and that he had examined same and did know, or should have known, that his age 
was incorrectly stated on the policy or certificate issued to him. 

{3] It appears to us that the answers made by the jury to the special issues are 
contrary to the evidence and all the evidence adduced at the trial; hence this court 
not only has authority, but it is its duty, to set aside a verdict against such a pre- 
ponderance of the evidence, though we do so reluctantly. 

In the case of Modern Order of Pretorians v. Davidson (Tex. Civ. App.) 203 
S. W. 379, the court held that the false representations in an application for insurance, 
which the applicant warrants to be true, will avoid the policy, without reference to 
materiality of such statements, and again in the same case, an opinion by Judge 
Jenkins, it holds that, where the insured made false representations in application 
for insurance, which he warranted to be true, a peremptory instruction for the insurer 
should have been given. 

[4] In view of what has been said, defendant in error having made representa- 
fions in his application for the certificate herein sued on, which he warranted to be 
true, but which were untrue, the court should have peremptorily instructed the jury, 
as requested by plaintiff in error, to return a verdict for defendant. 

It is unnecessary for us to pass upon the other assignments of error. 

For the reason stated, the judgment of the trial court is reversed, and judgment 
is here now rendered for plaintiff in error. Reversed and rendered. 

On Rehearing. 

Appellee has filed a very voluminous motion for rehearing in this cause. However, 
in said motion no new authorities are cited or new argument produced. 

Appellee strenuously insists, however, that this court should have passed upon 
the question as to whether or not the statute providing for attorney’s fees and 12 
per cent. penalty was applicable to a fraternal insurance company. In view of the 
fact that this case was reversed and rendered, we could see no good reason why said 
assignments of error should be further discussed, and believe that our recent opinion 
correctly states the law applicable to this case. We therefore overrule motion for 
rehearing. 





Dossett v. Franklin Life Ins. Co. 


DOSSETT v. FRANKLIN LIFE INS. CO. (No. 552-4291.) 
(Commission of Appeals of Texas, Section B. Nov. 18, 1925.) 
276 Southwestern Reporter 1097. 

1. INSURANCE—RIGHT OF BENEFICIARY TO RECOVER NOTWITH- 
STANDING FALSE STATEMENTS OF MATERIAL FACTS PREDI- 
CATED ON CONCEPTION OF WAIVER. 

Right of beneficiary in insurance policy to recover, notwithstanding false state- 
ments of material facts, must be predicated on conception of waiver growing out of 
knowledge on part of insurer of falsity of particular statement. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 


2. INSURANCE—KNOWLEDGE OF FALSITY OF ONE STATEMENT NOT 
NOTICE ANOTHER STATEMENT IS FALSE. 
Insurance company cannot be charged with notice that, because one statement is 
alse, another statement may be, or is, false. 


(For other cases, see Insurance, Dec. Dig. § 377[2].) 


4. INSURANCE—PARTIAL KNOWLEDGE OF FRAUD HELD TO PRE- 

CLUDE DEFENSE OF FRAUD. 

In action on life policy, contention of insurer, who had refused payment because 
of fraud in misstatement of facts in procuring policy, that its knowledge of falsity 
of statements made, being only partial, would not relieve taint of fraud, held without 
merit. 


(For other cases, see Insurance, Dec. Dig. § 377[2].) 


5. INSURANCE—MISSTATEMENT OF FACTS BY INSURED ARE NO 
DEFENSE, WHERE INSURER DID NOT RELY ON SUCH STATE- 
ae vat os CONDUCTED INDEPENDENT INVESTIGATION OF 
a IN. 

In action on life policy where evidence showed that, although insured had made 
misstatements in procuring of policy, yet insurer had knowledge of falsity of such 
statements and did not rely on them, but conducted independent investigation of its 
own, held that recovery on policy could be had. 


(For other cases, see Insurance, Dec. Dig. § 377[1].) 


Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

Suit by Mrs. Jennie D. B. Dossett against the Franklin Life Insurance Company, 
consolidated with suit by insurance company to cancel policies. Judgment for plaintiff 
Dossett was reversed in the Court of Civil Appeals (265 S. W. 259), and she brings 
error. Judgment of the Court of Civil Appeals reversed, and judgment of the district 
court affirmed. 

J. D. Williamson, of St. Louis, Mo., and Sleeper, Boynton & Kendall, of Waco, 
for plaintiff in error. 

Williams, Williams, McClellan & Lincoln, of Waco, for defendant in error. 

Speer, J. This case is before us upon writ of error to the judgment of the Court 
of Civil Appeals for the Tenth District, seeking to reverse the judgment of that court 
wherein it reversed the trial court and rendered judgment in favor of the defendant 
in error, Franklin Life Insurance Company. 265 S. W. 259. 

The suit was instituted by plaintiff in error, Jennie D. B. Dossett, as beneficiary, 

against defendant in error, to recover upon three standard twenty-year pay insurance 
policies on the life of A. J. Dossett, her deceased husband, aggregating $25,000. This 
suit was consolidated with one previously brought by the company to cancel these 
olicies. 
The trial court rendered judgment for Mrs. Dossett, and the Court of Civil 
Appeals, in reversing that judgment and rendering judgment for the insurance com- 
pany, sustained the contention that the policies were void and unenforceable because 
of false and fraudulent answers made, and information concealed, by A. J. Dossett 
in the answers which he made in his application for the insurance, with reference to 
the following questions: k 

“Question 1 (for convenience). I have not applied to any company, association, 
society, or agent for insurance without having received a policy of the exact kind 
and amount applied for. (If there is any exception or qualification to this statement, 
applicant must give full particulars.)” To which he answered: “No.” 

“Question 11. Have you ever been examined for insurance without receiving the 
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policy applied for? (If yes, give date and name of company or society.)” Answer: 
“Yes; Bankers’ Life, 1910.” 

_ “Question No. 13. Have you now, or have you ever, had any of the following 
diseases or ailments: Albumen or sugar in urine, any disease of the kidney or blad- 
der?” Answer: “No.” 


“Question No. 14. Give names and addresses of all physicians who have attended 
or prescribed for you or whom you have consulted during the past five years, together 
with nature and date of ailments.” Answer: “No sickness.” 


“Question No. 15. Have you had any sickness, ailment, or injuries since child- 
hood that you have not named or described above? (If yes, give the dates and de- 
tails.)” Answer: “No. “Doctor A. C. Scott, Temple, Tex., makes general physical 
examination twice each year; has never found any trouble.” 

The trial court made very full findings of fact, and the Court of Civil Appeals 
has not set aside any of those findings, nor has it made any other findings inconsistent 
therewith, but it has held that, as matter of law, under the findings and undisputed 
facts the insurance company was entitled to the relief which it granted. The con- 
clusion of the Court of Civil Appeals rests upon the facts that the answer to question 
1 was false, in that A. J. Dossett had applied for insurance and been rejected, or 
obtained policies different from thé one applied for, in several instances mentioned 
by the court; that the answer to question No. 11 was incomplete, in that he had been 
examined by all those companies and: been rejected, except the New York Life, 
which had issued him a substandard policy; that his answer to question No. 13 was 
untrue, in that he had been examined by physicians for insurance companies, and 
otherwise, and had been rejected or informed that he had albumen and casts in his 
urine; that his answers to questions No. 14 and No. 15 were false, the particulars 
thereof being set out at length. 

As above stated, the findings of the trial court were voluminous, and need not be 
stated in full. It will be sufficient to state them generally and briefly, since they have 
not been attacked, and only their legal sufficiency to support the judgment for the 
plaintiff is questioned. 

The court found that prior to the issuance of the policies involved, the company 
knew that A. J. Dossett had on several occasions been rejected for insurance, and 
further that the company knew before issuing the policies that Dossett had been several 
times examined and rejected by insurance companies because of albumen and casts 
in his urine. The court further found that the insurance company did not rely upon 
the statements of the deceased in the issuance of the policies, but that, with knowl- 
edge of the fact that he had had albumen and casts in his urine, made its own inde- 
pendent investigation and relied upon the examinations made by its own physicians 
and the opinion of its own medical director. It further found that none of the an- 
swers complained of were material to the risk in view of the information that the 
company had, and that the company did not rely on any of said answers as written, 
but relied upon its own independent investigations, and further in substance and effect 
found that the answers to questions 14 and 15 were true. 

The Court of Civil Appeals has correctly stated some general principles applicable 
to cases like this, but a failure to properly apply those principles led it into error in 
reversing the judgment of the trial court. For instance, that court says: 

“If the insurance company is aware of the fact that the answers made by the 
applicant for insurance are false, it cannot, if it issues the policy and accepts the 
premiums, plead the falsity of said statements as a defense or bar to recovery.” _ 

Yet this precise thing has been allowed by the judgment of that court. Authori- 
ties might be multiplied indefinitely in support of the principle thus announced. It is 
unquestionably sound. Phoenix Mutual, etc., Co. v. Raddin, 120 U. S. 183, 7 S. Ct. 
500, 30 L. Ed. 644; Garrett v. Burleson, 25 Tex. Supp. 41; Cresap v. Manor, 63 Tex. 
485; Insurance Company v. Hanna, 81 Tex. 487, 17 S. W. 35; Sun Life Insurance 
Co. v. Phillips (Tex. Civ. App.) 70 S. W. 603; Mutual Reserve Fund Life Association 
v. Sullivan (Tex. Civ. App.) 29 S. W. 190; Liverpool, etc., Co. v. Ende, 65 Tex. 
118; Waggoner v. Zundelowitz (Tex. Com. App.) 231 S. W. 721; Wortman v. Young 
(Tex. Com. App.) 235 S. W. 559; Guarantee, etc., Co. v. Evert (Tex. Civ. App.) 
178 S. W. 643 (w. ref.); The Homesteaders v. Stapp (Tex. Civ. App.) 205 S. W. 
743 (w. ref.). 

The Court of Civil Appeals furthermore said: 

“Where the questions asked in any application for insurance policy are unques- 
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tionably material and the answers are admittedly untrue, it is the duty of the court 
to render a judgment for the insurance company.” 

This is only qualifiedly true. It is but a half-truth. Such judgment would not 
follow if thé insurance company in such case knew of the falsity of the answers or 
otherwise did not rely upon their truth. These qualifications themselves generally 
constitute fact questions of controlling importance, counteracting any consideration 
one or falsity of the answers given. The Court of Civil Appeals further 
said: 

“Unless the applicant reveals all the material facts about which he is asked, it 
does not lie-in his mouth to say that because the company knew part of his answers 
were untrue, it was charged with notice that all of his answers might be untrue. 
If the applicant makes statements that are material, which are untrue, it would void 
the policy, unless the company knew that those identical statements were untrue.” 

[1, 2] We agree with this statement of the law, but the scope of the rule does 
not embrace this case. The right of the beneficiary to recover, rlotwithstanding false 
statements of material facts, must be predicated upon the conception of waiver grow- 
ing out of a knowledge, on the part of the company, of the falsity of the particular 
answer or answers. It would not do to charge the company with any sort of notice 
that, because one question is false, therefore another answer may be or is false. The 
test always is, to avoid the effect of fraud as to a material fact upon the score of 
waiver, the company must know the identical statement as made is untrue. But 
where the company does know of such falsity, there is no dissolving vice in the 
attempted fraud. It is not fraud. 

[3] Fraud consisting of a misstatement of fact which induces another to act to 
his hurt will always afford relief, where not waived, upon the very sound principle 
that one who would otherwise not have acted but for the fraud should not be bound 
for the benefit of the one committing such fraud. But this, of course, necessarily 
presupposes that he relied upon the statement or concealment constituting the fraud, 
oherwise there is no excuse relieving his agreement to be bound. 

If for any reason one does not rely upon the false statement or concealment, but 
should act independently thereof, he certainly is not deceived. It is inconceivable that 
one can be deceived by a statement which he knows to be false. Deception necessarily 
follows belief. There can be no belief of a known falsehood; it is a contradiction of 
terms to say so. So that, however material and however false the answers of A. J. 
Dossett may have been, it being established that the insurance company, before it 
issued and deliveréd the policies, knew the statements and answers were false, the 
judgment cannot be in its favor upon those grounds. 

[4] The argument is made by counsel for defendant in error, and its consideration 
appears to have had weight with the Court of Civil Appeals, that because the insur- 
ance company did not know the full extent of the falsity of Dossett’s answers—that 
is, the number and names of the companies examining him and declining to issue their 
policies—its knowledge of the falsity of the answers was therefore partial and would 
not relieve the taint of the fraud. But this contention is not sound, and such conclu- 
sion cannot be supported. The reasoning is specious. The very essence of a fraud 
which vitiates is this: It is believed to be true. That is, that the statement relied 
upon is absolutely true in the sense in which it is intended to be understood; in the 
present case, we may say unqualifiedly true. The notice or knowledge which waives, 
in legal contemplation, must be of the falsity as to the identical fact represented to 
be true. This notice or knowledge must be as broad, as comprehensive, as extensive, 
as the representation. This means that the knowledge of falsity must extend to so 
much of the representation as is material. Both the knowledge and the representation 
must pertain to the same material fact. To effect a cure the antidote of knowledge 
must be identical with the poison of misrepresentation. 

Now question 13 is simple and calls for a categorical answer—yes or no. It is 
answered, “No.” Assuming that the answer is false (though the trial court finds 
otherwise), thé deception which could have followed this answer consisted in the 
company’s believing that a truthful answer had been given. The exact opposite 
would be that the answer is untrue. The answer is false, of course, if it is not true, 
and being untrue, is false for every purpose in this case. It can make no difference 
whether albumen had been discovered in his urine one time or a hundred times, if 
he had ever had any albumen in his urine his answer was false. 

The insurance company, according to the findings and the undisputed evidence, 
knew that on several occasions albumen and casts had been found in his urine. 
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It knew, therefore, for all purposes of reliance thereon, the answer was false. 
It could not thereafter be heard to say it believed the answer or relied on it 
at all. To permit the company to do so, and thereby to avoid the payment of its 
policies, would be to encourage a fraud rather than to prevent one. It would 
be to permit the company to capitalize its own knowledge that the deceased had 
attempted unsuccessfully to deceive it. To’ permit such a recovery would be 
virtually to allow the company to benefit by its self-inflicted injuries. Clearly 
after it knew of the falsity of the deceased’s answers it did not rely upon them, 
and its delivery of the policies was the result of its own further investigation, 
and rested wholly within its own discretion, uninfluenced by the false answers. 

Upon discovering the utter falsity of the deceased’s answers, the insurance com- 
pany was free, thereafter, to pursue the inquiry or not as it preferred; but certainly 
thereafter its conclusion to issue and deliver the policies was not because of such 
answers, but in spite of them. It has voluntarily brought upon itself the injury, 
and the maxim, “Volenti non fit injura,” applies with full force. 

This precise principle has been discussed fully by this section of the Com- 
mission by Presiding Judge Powell in Waggoner v. Zundelowitz, supra. 

What we have said with respect to the falsity of the answer to question No. 
13 applies equally to the answer to question No. 1, and to each and every other 
question the answer to which was false. The trial court having found that the 
answers to questions No. 14 and No. 15 were true and those findings not being 
attacked, those matters are ended. 

In our conclusion we have not found it necessary to call to our aid the well- 
recognized rule of law that forfeitures are not favored, and the further rule 
of construction that the insurance company having selected the language of its 
questions the same will be strictly construed against it, so as to avoid the con- 
sequence of the false answer if the answer itself can be held to be fairly responsive 
to any reasonable interpretation of the question. Bills v. Hibernia, etc., Co., 
87 Tex. 547, 29 S. W. 1063, 29 L. R. A. 706, 47 Am. St. Rep. 121; Phoenix 
Mutual, etc., Co. v. Raddin, 120 U. S. 183, 7 S. Ct. 500, 30 L. Ed. 644; Reppond 
v. National Life, etc., Co, 100 Tex. 519, 101 S. W. 786, 11 L. R. A. (N. S.) 
981, 15 Ann. Cas. 618. 

[5] It being established that the company knew of the falsity of all untruthful 
answers in the application, and did not rely upon any of them, and that it instituted 
an independent investigation of its own, upon the results of which it did rely, in 
issuing and delivering the policies in question, the Court of Civil Appeal holding 
that the law required a judgment for the Insurance Company was wrong, and its 
judgment should be reversed, and the judgment of the trial court should be affirmed. 
Poindexter v. Receiver, 101 Tex, 326, 107 S. W. 42; Cox v. Railway Co., 111 Tex. 
8, 222 S. W. 964; West Lumber Co. v. Goodrich, 113 Tex. 14, 223 S. W. 183; 
Marshburn v. Stewart (Tex. Com. App.) 256 S. W. 577. 

Our inspection of the record discloses no error requiring the reversal of the 
judgment of the trial court. We accordingly recommend that the judgment of 
the Court of Civil Appeals be reversed and the judgment of the district court be, 
in all respects, affirmed. Pee 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 

PIERSON, J., not sitting. 
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COMPANIA L’UNION DE PARIS v. GOLDSMITH. 
(Circuit Court of Appeals, First Circuit. October 7, 1925.) 
No. 1785. 
8 Federal Reporter (2d) 134. 

4. INSURANCE—POLICY IN SPANISH CONSTRUED ACCORDING TO 
SPANISH TEXT OF LAW. 

Though English version of act, which originated in Spanish, relating to insur- 
ance, provides that policies shall be written or printed in both Spanish “and” 
English, and Spanish version uses the word “or” instead of “and,” a policy written 
in Spanish only is good since by the direct provisions of Acts 1917 Porto Rico, 
No. 8, vol. 11, discrepancies in the English and Spanish texts of statutes of Porto 
Rico are to be construed in favor of text in which law originated. 

(For other cases, see Insurance, Dec. Dig., § 133[1].) 

5. INSURANCE—INSURED HELD BOUND BY RIDERS ATTACHED 
TO POLICIES, THOUGH SIGNED BY AGENT WITHOUT KNOWL- 
EDGE OF THEIR MEANING. 

Insured held bound by riders attached to policies, relating to making and 
keeping of inventory of insured goods, and which had been signed by his brother 
as agent without knowledge of their meaning; they being printed in Spanish. 


(For other cases, see Insurance, Dec. Dig., § 335[2].) 


6. INSURANCE—INSURED, FAILING TO PROPERLY SAFEGUARD IN- 
VENTORIES OF INSURED GOODS AS REQUIRED BY POLICY, 
CANNOT RECOVER 
Insured, failing to keep in safe last and next to last inventories of insured goods, 

as required by rider attached to policy, held not entitled to recover. 
(For other cases, see Insurance, Dec. Dig., § 335[4].) 


In Error to the District Court of the United States for the District of Porto 
Rico; Arthur F. Odlin, Judge. 

Action by Libbie H. Goldsmith against Compania L’Union De Paris. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded. 

Martin Travieso, of New York City (Wolcott H. Pitkin, of New York City, 
on the brief), for plaintiff in error. 

Joseph B. Jacobs, of Boston, Mass. (Jacobs & Jacobs, of Boston, Mass., on the 
brief), for defendant in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

Jounson, Circuit Judge. This is a writ of error from judgment of the District 
Court of the United States for the District of Porto Rico, rendered June 29, 1924. 

The defendant in error, hereinafter called the insured, carried on a gentle- 
men’s clothing business at 28 San Francisco street, in the city of San Juan, Porto 
Rico, and for this purpose occupied two floors, where he had a stock of general 
merchandise, gentlemen’s clothing, shoes, suits, and fancy goods. 

Insurance upon the stock of goods and his fixtures was obtained from the 
plaintiff in error, hereinafter called the insurer, in three policies: Two of $5,000 
each upon the stock of goods and merchandise, and one of $5,000 on show cases, 
fixtures, and furniture. The original policies upon his stock of goods and mer- 
chandise were issued on October 22, 1919, and November 20, 1920, respectively, 
and that upon his fixtures and furniture on October 24, 1919. By their terms, 
each was to continue in force for one year. The first policy gn the stock of goods 
and merchandise was renewed twice, the last renewal being upon October 22, 
1921, which would continue it in force until one year from that date; and the 
other policy upon the stock was once renewed, which would continue it in force 
until November 20, 1922. The policy upon his show cases, fixtures, and furniture 
was twice renewed; the last renewal continuing the policy in force until October 
24, 1922, 

On or about the 4th day of May, 1922, the stock of goods, show cases, fix- 
tures, and furniture were almost totally destroyed by fire. 

The plaintiff alleges that the value of his stock of goods at the time of the 
fire was $50,000, and that of this only a portion of the value of $1,262.75 was saved, 
that the value of the show cases, fixtures, and furniture was at least $10,000, and 
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that only a portion of the value of $222.50 was saved. It was admitted that the 
value of the stock and fixtures that were saved was as claimed. 

On June 19, 1923, the jury returned a verdict for the plaintiff in the sum of 
$14,636.21, with interest at 6 per cent. from December 19, 1922. A motion for 
new trial was seasonably filed and denied January 29, 1924, and judgment was 
entered upon that date for the amount of the verdict. A writ of error was 
allowed February 20, 1924; a bill of exceptions filed April 17, 1924, and approved 
June 25, 1924. 

We are met at the outset by the motion of the insurer to strike the bill 
of exceptions from the record, because it was not filed within the time prescribed 
by the rules of the District Court of the United States for the District of Porto 
Rico, 

Two terms of the United States District Court for the District of © Porto 
Rico are held each year, on the first Monday of May and November. Act of 
Congress March 2, 1917, c. 145, § 42 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 3803r). 

[1] The motion for a new trial was denied upon January 29, 1924, and until 
that had been finally disposed of no final judgment could be entered. Until it was 
disposed of, the court had control of the action. See Smelting Co. v. Billings, 
150 U. S. 31, 14 S. Ct. 4, 37 L. Ed. 986; Ward v. Cochran, 150 U. S. 597, 14 S. Ct. 
230, 37 L. Ed. 1195; Kingman v. Western Manufacturing Co., 170.U. S. 675, 
678, 18 S. Ct. 786, 42 L. Ed. 1192; Kentucky Distilleries Co. v. Lillard, 160 F. 34, 
87 C. C. A. 190; Camden Iron Works v. Sater, 223 F. 611, 139 C. C. A. 157. While 
this motion for a new trial was pending and undecided, the court, on October 25, 
1923, entered an order continuing all matters pending ‘and undecided to” the next 
term, which would be the May term, 1924. 

it is contended that, as the bill of exceptions was not allowed by the District 
Court until’ June 25, 1924, it had lost control over the case, and had not reserved 
by standing rule or special order any authority to allow the exceptions after the 
November term of court had expired. 

On May 3, 1924, before the close of the November term, 1923, the following 
order was entered by the court: 

“By reason of the fact that the act of Congress requires the May term of this 
court to open on the first Monday in May, and this day being Saturday, May 
3, 1924, and this court having disposed of all matters presented to it, so far as 
possible, 

“It is ordered, that the present term of court be adjourned sine die, but all 
matters pending and undecided are continued until the next term of court, to open 
at San Juan on Monday, May 5, 1924.” 

[2] When the bill of exceptions was filed*‘on April 19, 1924, notice was served 
upon counsel for the insured, who, upon April 25, 1924, filed an objection to its 
allowance, so that the allowance of the bill of exceptions, notwithstanding the ob- 
jection filed by the insured, was pending and undecided at the time of the entry 
of the order of May 3, 1924, and therefore action upon it was continued to the next 
term as effectually as if there had been a special order extending its allowance 
until then. 

[3] There are twenty-seven assignments of error covering the admission and 
rejection of evidence and refusals of the court to charge the jury as requested by 
the insurer and the giving of certain instructions. The errors assigned that relate 
to alleged instructions of the presiding judge cannot be considered because the 
record dors not contain the charge of the judge to the jury. The allegation of 
counsel that certain instructions were given is not sufficient unless the record 
shows that they were actually given. Woodbury v. City of Shawneetown, 74 F. 
205, 20 C. C. A. 400; Tubular Rivet & Stud Co. v. Exeter, etc., Co., 159 F. 824, 
832, 86 C. C. A. 648. 

In the record, under the title “Defendant’s Request to Charge,” certain requested 
instructions are given and after some the word “Given” is inserted; after others, 
the words “Refused, defendant excepts,” and the initials “A. F. O.,” which are 
the initials of the presiding judge. As it is not contended that there was not a 
failure to give the instructions requested, and they are further identified by the 
initials of the presiding judge and his memorandum that the “Defendant excepts,” 
we pass to their consideration. 
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About July 1, 1921, because of a law enacted by the Legislature of Porto 
Rico, the agent of the insurer sent to the place of business of the insured riders 
to be attached to the policies which had been issued. These riders contained what 
is known as the “iron safe clauses.” They were modifications of the original 
policies of insurance, and the one to be attached to policy No. 2982, which covered 
the stock of goods and merchandise, was as follows: 

“Number of the indorsement: 29. Number of the policy: 2982, November 
20, 1920. Name of the insured: Mr. Ike Goldsmith, San Juan, Porto Rico. 

“This indorsement is to make it known that this policy shall be null and void 
and the company free from all liability thereunder, if the following conditions, 
which form a part of this contract of insurance and are hereby mutually under- 
stood and agreed to, should not be complied with by the insured: 

“(1) The insured shall make, at least once a year, an inventory specifying 
article by article the stock covered by the insurance, and, unless said inventory 
shall have been made within twelve months prior to the date of this policy, the 
insured is likewise obliged and hereby binds himself to make an inventory within 
thirty. days of the aforesaid date. Failure to comply with this obligation will 
render this policy null and void, and the premium for the unexpired period of time 
will be at the disposal of the insured. 

“(2) The insured shall keep a complete set of books of account, which shall 
clearly show the business transactions, including any and all purchases, sales, and 
shipments (in cash or on credit) made from the date of the last inventory and 
during the life of this policy. 

“(3) The insured guarantees to the company that he shall keep such books and 
inventories, together with the next to the last inventory, if the same has been 
made, completely enclosed in a fireproof vault not only during the night time but 
also during any hours when the aforesaid building is not regularly open for com- 
mercial operations. Otherwise the insured binds himself to keep such books and 
inventories in a conveniently safe and appropriate place, free from danger as a 
consequence of a fire, in the quarters (place) where the insured stock may be. 

“If the insured, at any time during the life of this policy, should fail to present 
such books and inventories, the present policy shall be immediately null and void, 
the company relieved of all liability thereunder, and the insured deprived of any 
claim whatever and from presenting judicial action for the collection of any loss 
or damage under the policy. 

“Recorded in the books of the company under No, 29 of this agency. San 
Juan, P. R., July 1, 1921. 

“Ch. Vere, General Agent. 
“Recorded in conformity. 
“Tke Goldsmith. 
“Signature of Insured.” 

The rider to be attached to the other policy covering the stock of goods re- 
ferred, as did the above, to the number of the policy and was the same in all 
other respects. 

[4] Both were in the Spanish language, and it is contended that, in accordance 
with the English text of the law of Porto Rico, relating to policies of insurance, 
they should have been written or printed in both Spanish and English. This law, 
as enacted by the Legislature of Porto Rico, was introduced in the Spanish language. 
No. 8, vol. 11, of the Acts of 1917 of Porto Rico, provides “that in case of dis- 
crepancy between the English and Spanish texts of a statute passed by the legislative 
assembly of Porto Rico, the text in which the same originated, in either house, 
shall prevail in the construction of said statute, except in the following cases.” 
These exceptions are not material. 

In the English text of this statute the word “and” appears where the word 
‘or” appears in the Spanish text. According to the former all policies of insurance 
written by insurance companies doing business in Porto Rico must be in English 
a ee but according to the latter they must be written in Spanish “or” 
“nglish. . 

As this law originated in the Spanish language, the Spanish text must prevail, 
and a policy written or printed only in Spanish would be a compliance with it. 
Evidently it was the intention of the Legislature that the insured might choose 
the language to be used in his policy if he desired. If he spoke English only, he 
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could have that language used in his policy, or, if he spoke Spanish only, he could 
have that. In either event it was not the evident intention that the policy should be 
written or printed in both languages. 

The insured testified that his brother, Abe Goldsmith, was the manager of his 
business and his agent and representative, that he had taken out the policies of 
insurance and renewed them as he was authorized to do, and that he had a power 
of attorney. 

[5] The brother, when shown the riders, testified that he signed the name 
of Ike Goldsmith upon them; that a young man from the office of the agent of 
the insurer brought them to him; that he noticed they were in Spanish and asked 
the young man what they were, and he said he did not know, that he thought they 
were of no importance; that he did not read Spanish and never had the papers trans- 
lated; and that he did not know that they purported to be an “amendment or 
change to the insurance policies.” He kept them six or eight days and returned 
them with his brother’s signature, and his brother was bound by the same, and 
cannot now escape from the obligations cast upon him by claiming that his brother 
did not understand the contents of these papers. When the policies were renewed, 
they were a part of them. These riders were offered in evidence and marked “De- 
fendant’s Exhibits A” and “B.” 

One of the requested instructions, the denial of which is assigned as error, 
was: 

“IT charge you that the ‘iron safe clause,’ contained in Exhibits A and B for 
the defendant, is one of the valid and binding obligations on the part of .the 
insured, the plaintiff; and that you cannot find a verdict for the plaintiff, unless 
you should find first from the evidence before you that there has been a substantial 
compliance with each and every one of the requirements and conditions of the said 
‘iron safe clause.’ Refused. Defendant excepts. A. F. O.” 

This instruction should have been given, and there was error in the refusal to 
give the same. 

There was evidence that an inventory was made in September, 1921, and that 
this was kept on top of the safe at the time of the fire and was destroyed. This 
inventory was used as the basis of making another inventory in March before the 
fire. 

[6] We think there was error in refusing to give the following instruction, 
requested by the insurer, and which was assigned as error: 

“I charge you that the provisions of iron safe clauses are inserted in policies 
of fire insurance as an important safeguard against fraud; and that neither the court 
nor the jury have authority to dispense with or to change in any way what both 
parties to the contract of insurance have stipulated. If you find that the insured 
in this case agreed to keep in his safe, not only the last inventory, but also the 
inventory previous to the last—that is, the one admitted to have been made in 
the month of September, 1921—but failed to so keep it in a safe place, and, on 
the contrary, either intentionally or negligently kept it in a place where it could be 
destroyed by fire if a fire should occur, and that it was so destroyed, then I charge 
you that your verdict must be for the defendant. Refused. Defendant excepts. 
AS ro 

The judgment of the District Court is reversed, with costs to the plaintiff 
in error in this court, and the case is remanded to that court for further action not 
inconsistent with this opinion. 


FILKINS v. STATE ASSURANCE, Limited. In re U. S. PULP PRODUCTS 

CORPORATION. 

(District Court, W. D. New York. October 23, 1925.) 
No. 2547. 
8 Federal Reporter (2d) 389. 

INSURANCE—FACTS HELD NOT TO CONSTITUTE PERSON A 
GENERAL AGENT OF INSURED WITH POWER TO PROCURE IN- 

SURANCE GENERALLY ON ITS PLANT. 
Insured’s instruction given insurance agent about attaching a new clause to 
existing policies and written authority to secure a more favorable rate held not 
to constitute him a general agent, with power to procure insurance generally on 
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plant of insured, where in each case employment was for a particular end; thereby 
creating no implication of a general power to manage and transact insurance busi- 
ness of insured, 


(For other cases, see insurance, Dec. Dig., § 101.) 


3. INSURANCE—NEITHER AGENT NOR INSURER HAD AUTHORITY 
TO CANCEL INSURANCE POLICIES WITHOUT FIRST GIVING 
INSURED NOTICE SPECIFIED IN CONTRACT. 


Where authority of an insurance agent was limited to increasing existing policies 
of insured and to procure an additional policy, no authority to request a cancellation 
at a future time was thereby implied, and retention of policies by such agent con- 
ferred no right upon him or insurer to cancel without first giving insured notice 
specified in contract. 

(For other cases, see Insurance, Dec. Dig., § 229[4].) 


4. INSURANCE—INSURER COULD NOT ASSUME FROM SURRENDER 
OF POLICIES AGENT COULD CANCEL. 


Insurer had no right, from surrender of policies by agent, to assume that scope 
of his agency included right of cancellation. 


(For other cases, see Insurance, Dec. Dig., § 229[4].) 


5. INSURANCE—TRUSTEE IN BANKRUPTCY OF INSURED HELD 
ENTITLED TO RECOVER ON FIRE POLICY, THOUGH IT HAD 
NOT ACTUALLY BEEN DELIVERED TO INSURED. 


Trustee in bankruptcy of insured held entitled to recover on fire policy, not- 
withstanding that it had not actually been delivered to insured, where it was in 
agent’s possession for such delivery, and he had paid the premium and extended 
customary credit to insured; policy being thereby constructively delivered to insured. 

(For other cases, see Insurance, Dec. Dig., § 136[2].) 


At Law. Action by William M. Filkins, as trustee in bankruptcy of the estate 
of the United States Pulp Products Corporation, against the State Assurance, Lim- 
ited. Verdict for plaintiff. On motion to set verdict aside and for new trial. 
Motion denied. 

Chapman, Newell & Crane, of Syracuse, N. Y., for plaintiff. 

Bond, Schoeneck & King, of Syracuse, N. Y. (Edward L. Robertson, of 
Syracuse, N. Y., of counsel), for defendant. 


Hazer, District Judge. [1] Upon carefully considering the proofs, I am 
satisfied that direction of verdict in favor of palintiff was a proper disposition of 
the case. Concededly no question of fact was presented, and: each side moved 
for a peremptory direction of a verdict. No request was made that the issue of 
whether Warren was agent or broker for plaintiff be submitted to the jury, and 
accordingly the scope of his employment was for the trial court to determine. 
Langdon v. Taylor, 180 F. 385, 103 C. C. A. 531; Williams v. Vreeland, 250 U. S. 
295, 39 S. Ct. 438, 63 L. Ed. 989, 3.A. L. R. 1038. 

The evidence discloses that three fire insurance policies had been written and 
delivered by defendant amounting to $9,000, covering the plant and property at 
Newark, N. Y., of the United States Pulp Products Corporation of which plaintiff 
is trustee in bankruptcy. The separate premiums on the policies were paid by 
Warren, who, it is claimed, was a broker and general agent of the defendant 
company, but who, on the other hand, is claimed by defendant to have been the 
general agent or broker for the insured. Warren extended credit for the premiums 
to the insured and afterwards delivered a bill therefor, which, however, the in- 
sured did not pay. The plant was destroyed by fire on September 15, 1923, and 
a short time prior thereto the policies were cancelled by defendant on request 
of Warren. The policies each contained a standard canceling clause, which be- 
came effective on request by the insured for cancellation, and terminated on the 
part of the company upon first giving five days’ written notice to the insured. 
The policies were terminated without giving such notice. No request was made by 
the insured for their cancellation, unless the act of its agent Warren in requesting 


cancellation was a compliance with the contract. It depends upon the scope of 
his agency. 
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The evidence shows that Warren was a general insurance agent at Newark, 
representing various fire insurance companies with the customary authority to 
issue policies. His wife was also agent for different fire insurance companies, and 
both maintained offices together; the entire business being carried on in the name 
of the husband. Warren also had maintained an insurance agency at Rochester, 
N. Y., and acted as defendant’s agent in the procurement and issuance of fire 
insurance policies. While conducting such agency, he issued two policies for 
$1,000 each, covering the plant of the products company. In 1902 he carried a 
number of fire policies for the bankrupt company in different companies. At such 
time there were policies on the plant issued by other agents. In the latter part 
of 1922 all insurance that had been written by Warren was placed with com- 
panies of which either he or his wife were the agents, and for the premiums 
Warren rendered bills. Defendant does not claim that Warren was insurance 
broker for the products company at this time, and concedes that the relations were 
simply those commonly existing between an insured and an agent representing 
companies. 

Prior thereto, in 1921, Warren sold his agency for defendant to one Foley, and 
his connection as its agent ceased. Afterwards Warren was asked by the insured 
to increase the two $1,000 policies to two $2,000 each. The products company claims 
that it was unaware of Warren’s discontinuance as agent for defendant, and War- 
ren testified that he did not inform it of the change. The increase of the two 
policies was approved by Moore, who had become president and manager of 
the insured. There was conversation between Warren and Moore about pro- 
curing additional insurance, and Warren was instructed to prepare a particular 
form or additional clause for all the policies. Warren agreed to prepare the 
suggested form and do what was necessary to be done to include it in the policies 
in force. For this purpose the two policies were delivered to him, but he omitted 
to redeliver them to the insured, and kept them in his custody. The bookkeeper 
for the insured subsequently inquired of him why the policies were not redelivered, 
and he replied that he was holding them until he saw Mr. Moore. But there 
was no further communication with Moore in relation thereto. The witness, Fox, 
who was secretary to the insured, testified that he talked with Warren about 
obtaining better rates in the fall of 1922, and Warren replied that he thought 
a more favorable rate could be obtained; that he communicated with the Board 
of Underwriters and asked and received written authority to represent the in- 
sured in the matter. 

[2] Neither the instructions given Warren about attaching a new clause to 
the existing policies, nor the written authority to secure a more favorable rate, 
constitute him, in my opinion, a general agent with power to procure insurance 
generally on the plant. In each instance the employment was for a particular end, 
and a general power to manage and transact the insurance business of the in- 
sured, or vesting in him unqualified rights to procure insurance, was not thereby 
implied. There also was talk between Moore and Warrén regarding the place- 
ment of additional insurance upon the plant in a large amount, and, acting thereon, 
the policy of $5,000 in controversy was placed with the defendant company. 

The evidence shows that all three policies were delivered to Warren in March, 
1923, and that they remained in his custody until August 31, 1923, when he sent 
them to Foley, the agent of the defendant, with instructions to cancel them. 
At this time the premiums had not been paid Warren, though he had requested 
payment of Moore and of Fox. The payment of the bills rendered by him for 
advances on policies, owing to the financial embarrassment of insured, were de- 
layed. There were conversations between Warren and Fox regarding proposed can- 
cellations to obtain proportionate rebates but Fox was opposed to cancellation 
and sent the note of the insured to Warren, who, however, refused to accept it, 
on the ground that it might be considered as payment and interfere with his pro- 
posed cancellations. In July, 1923, Warren told Fox that,:unless he received pay- 
ment of the premiums advanced by him, he would cancel the policies and obtain 
the usual rebate for short term insurance, and said that defendant would cancel 
policies for its agents if they did not get their money. Fox asked for further 
delay, and paid $50, his personal check, to apply upon the account. Fox denies 
that Warren stated that he would cancel the policies, but that he said that, 1f 
business did not improve, he could cancel them and in that way obtain some of his 
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advances. In August, 1923, Warren again suggested canceling to Fox, but again 
Fox asked for delay, saying that shortly there would be a meeting of the directors 
and provision then made for paying him, and still later there was talk about 
Warren taking a mortgage on the plant for security, contingent upon the con- 
sent of a creditor. When such consent was not given, Warren procured the can- 
cellations by the defendant, without notice being given to the insured. 


[3] Both sides conceded that the material question to be decided is whether 
Warren had general authority to obtain the fire insurance in question, and, if so, 
did théir surrender confer on defendant the right of cancellation without the 
statutory notice. Defendant contends that, even though the two earlier policies 
came into possession of Warren for a specific purpose, he nevertheless was agent 
or broker for the insured, and, in keeping them with the knowledge of the products 
company, to protect himself, gave him the right to request cancellation. I do 
not agree with this contention. It is true that in Standard Oil Co. v. Triumph Ins. 
Co., 64 N. Y. 89, upon which defendant places reliance, it is held that one employed 
to obtain insurance may be regarded by the insurance company as having power 
to request cancellation. But in that case the facts were held to have conclusively 
established that the agents procuring the insurance were clothed with the general 
rights in relation thereto; in short, that they were the general agents for placing 
and keeping upon the property of the insured large amounts of insurance, and 
therefore the court held that the general agent had the right to request cancella- 
tion in the same manner as if such request had been made by the insured. In 
Hermann v. Niagara Fire Ins. Co., 100 N. Y. 411, 3 N. E. 341, 53 Am. Rep. 
197, however, that case was explained, and it was clearly decided that the authority 
of a broker or agent employed to procure fire insurance is terminated on its pro- 
curement, unless the agent or broker has general authority to place and manage 
insurance on its principal’s property. The conversations between Warren and 
Moore with relation to changing the form of policies and placing additional insur- 
ance is not thought to have brought this case into the latter class, since in each 
instance the instructions were specific as to what was to be done. It does not 
disclose any general authority to represent the insured in all its insurance matters, 
but rather indicates a limited authority to increase the $1,000 policies and to pro- 
cure an additional policy of $5,000. No authority to request a’ cancellation at a 
future time is thereby implied. The retention of the policies by Warren, in view 
of the restricted scope of his agency, conferred no right upon him or upon the 
defendant to cancel without first giving the insured the notice specified in the 
contract. Plaintiff contends that the insured was unaware of the discontinuance 
of Warren’s agency for the defendant, but, in my view of the evidence, it is un- 
necessary to decide whether Warren at such time may be considered to have been 
the agent of defendant. 


[4, 5] The refusal to grant a new trial herein is based solely upon the ground 
that the evidence in its entirety vested Warren with specific authority only to 
procure insurance on the plant, to increase the two earlier policies, and specifically 
procure an additional policy of $5,000, and defendant had no right, from the 
surrender of the policies, to assume that the scope of his agency included the right 
of cancellation. Crown Point, etc., v. A2tna Ins. Co., 127 N. Y. 608, 28 N. E. 653, 
14 L. R. A. 147. It is true the $5,000 policy had not actually been delivered to 
the insured, but, since Warren had paid the premium and extended customary 
credit to the insured, a custom of which defendant, no doubt was aware, is nondelivery 
to the insured does not bar the right to recover under it (El Dia Ins. Co., v. 
Sinclair, 228 F. 833, 143 C. C. A. 231), for the policy was, I think, constructively 
delivered to the insured. This principle finds support in Healy v. Ins. Co. 50 App. 
Div. 327, 63 N. Y. S. 1055, and Yoshimi v. Fidelity Fire Ins. Co., 99 App. Div. 
69, 91 N. Y. S. 393, and numerous other adjudications found in plaintiff’s brief. 
The authorities stressed in the defendant’s brief relate, in the main, to different 
facts and circumstances and to conclusions by the courts that a general authority 
was vested in the agents or brokers of the insured—a scope of general authority 
which conferred the right to surrender the policy and ask for its cancellation. 
If there were apparent grounds for believing that Warren had such right from his 
procuring the insurance and having possession of the policies, they were not caused 
by the insured. See Edwards v. Dooley, 120 N. Y. 540, 24 N. E. 827. 
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My conclusion is that the policies were canceled irregularly and in disregard 
of the terms providing for giving five days’ notice to the insured. 


The defendant’s motion to set aside the verdict and for a _ new trial 


is 
denied. 





CONTINENTAL INS. CO. et al. v. SIMPSON. 
(Circuit Court of Appeals, Fourth Circuit. October 20, 1925.) 
No. 2347. 
8 Federal Reporter (2d) 439. 
1. INSURANCE—CANCELLATION OF DEED OF TRUST AND NOTES 

ASSIGNED TO INSURANCE COMPANY HELD ERRONEOUS. 

Where insurance companies, while denying liability on fire insurance policies, 
paid claim of one holding trust deed of destroyed property as to whom policies 
were valid and became subrogated to rights of lien creditor, held cancellation of 
deed of trust and notes assigned to insurance company was erroneous. 

(For other. cases, see Insurance, Dec. Dig. § 607.) 


2. INSURANCE—STATUTE RELATIVE TO EFFECT OF FAILURE TO 
PERFORM CONDITION OF POLICY OR VIOLATION OF RESTRIC- 
TIVE PROVISION THEREIN NOT IMPLIEDLY REPEALED. 

Code Va. 1919, § 4227, providing that neither failure to perform any condition 
of policy or violation of restrictive provision therein was valid defense to action 
thereon, unless “such failure or violation contributed to the loss sustained,’ was 
not impliedly repealed by Act March 16, 1918, c. 362, in view of presumption against 
implied repeal and Code 1919, § 6568. 

(For other cases, see Insurance, Dec. Dig. § 302.) 

3. INSURANCE—PROCURING OTHER INSURANCE HELD NOT TO IN- 
VALIDATE POLICY. 

Under Code Va. 1919, § 4227, providing that nonperformance of condition not 
contributing to loss is not a defense, in action against two insurance companies on 
separate policies each containing condition of invalidity, if other insurance taken, 
a directed verdict for the insurers, was erroneous; they having knowledge of the 
other insurance. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

Cross-Writs of Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond; D. Lawrence Groner, Judge. 

Two actions by Minnie S. Simpson, one against the Continental Insurance Com- 
pany, the other against the National Liberty Insurance Company of America, con- 
solidated and tried together. Conditional judgment for defendants, and defendants 
bring error, and plaintiff prosecutes cross-writ of error. Reversed. 

Richard H. Mann, of Petersburg, Va., for plaintiffs in error and cross-defend- 
ants in error. 

Brockenbrough Lamb and Hill Montague, -both of Richmond, Va., for defend- 
ant in error and cross-plaintiff in error. 

Before Woods, Waddill and Rose, Circuit Judges. 

Rose, Circuit Judge. When the houses of the plaintiff, Minnie S. Simpson, 
were burned on October 18, 1923, two policies of insurance were outstanding there- 
on; the first in the National Liberty Insurance Company, dated April 7, 1923, for 
$7,180, and the second in the Continental Company, dated May 15, 1923, for $7,500. 
Mrs. Simpson sued on both policies and the actions were consolidated and tried 
together. 

Attached to each policy was a rider making the insurance payable to C. L. 
Denoon, trustee, as his interest might appear. The interest of Denoon was as holder 
of a deed of trust to secure a note for $9,000 payable to W. F. Richardson, Jr. 
The policy in the National Liberty Insurance Company was in the actual posses- 
sion of Denoon, trustee. Each policy contained the usual provision that “this entire 
policy, unless otherwise provided by agreement indorsed hereon or added hereto, 
shall be void if the insured now has or shall hereafter make or procure any other 
contract of insurance whether valid or not, on property covered in whole or in 
part by this policy.” 

There was evidence that before the fire the resident Richmond agents of each 
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company authorized to countersign and issue policies knew of the fact that both 
policies were outstanding and took no steps to cancel. But no agreement was in- 
dorsed on either policy or added to it permitting other insurance. Therefore the 
District Court correctly held that, if the above-quoted clause of the policies was to 
have full effect according to its plain language, each policy was annulled by the 
other, notwithstanding the knowledge of the resident agents. New York Life 
Insurance Co. v. Fletcher, 117 U. S. 519, 531, 6 S. Ct. 837, 29 L. Ed. 934; Northern 
Assurance Co. v. Grand View Building Ass’n, 183 U. S. 308, 22 S. Ct. 133, 46 
L. Ed. 213; Lumber Underwriters of New York v. Rife, 237 U. S. 605, 35 S. Ct. 
717, 59 L. Ed. 1140; Fidelity-Phenix, etc., Co. v. Queen City Bus, etc., Co. (C. C. 
A, Fourth Circuit) 3 F. (2d) 784. 

The plaintiff contended that the clause could have only the limited effect pro- 
vided by section 4227 of the Code of Virginia of 1919; namely, that the violation 
of the condition as to other insutance could not defeat recovery on either policy 
unless it contributed to the loss. The court held that section 4227 had been repealed, 
and that therefore, as between the plaintiff and the defendant companies, the policies 
were of no effect. 

It was conceded that the rights of the holder of the deed of trust were not 
affected by the double insurance. The riders attached for his benefit contained this 
provision : ‘ 

“When this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that, as to the mortgagor or 
owners, no liability therefor existed, this company shall, to the extent of such pay- 
ment, be thereupon legally subrogated to all the rights of the party to whom such 
payment shall be made, under all securities held as collateral to the mortgage debt, 
or may at its option pay to the mortgagee (or trustee) the whole principal due 
or to grow due on the mortgage with interest, and shall thereupon receive a full 
assignment and transfer of the mortgage and of all such other securities; but no 
subrogation shall impair the right of the mortgagee (or trustee) to recover the full 
amount of his claim.” 

After the fire, under this provision the insurance companies jointly paid the 
note of Mrs. Simpson to Richardson, secured by the deed of trust, and took an 
assignment thereof. 

A verdict for the defendant was returned by direction of the court. But the 
court adjudged, as a condition of entry of the judgment on the verdict in favor of 
defendants, that they should cancel and surrender the note of the plaintiff secured 
by the deed of trust. The case is here on cross-writs of error. 

[1] The District Court erred in imposing on the defendants the condition of 
cancellation of the note. Whether valid or not as to the owner of the property, 
the policies were conceded to be valid as to the holder of the note secured by the 
deed of trust. They conferred on the insurers the benefit of subrogation to the 
rights of the lien creditor, and therefore the insurers are entitled to hold the note 
and to have the benefit of the security of the deed of- trust. 

From this statement of the case it is evident that the District Judge was right 
in directing a verdict for the defendant insurers, unless the condition against double 
insurance fell under a Virginia statute providing that violation of such a condition 
should not have the effect of preventing a recovery when the violation did not 
contribute to the loss, 

The following section of the Virginia Code of 1919, approved March 7, 1918, 
effective January 13, 1920, is the statute relied on by the plaintiff: 

“No condition in, or indorsed on, any policy of insurance, nor any restrictive 
provision thereof, shall be valid unless such. condition or restrictive provision is 
printed in type as large as brevier, or eight-point type, or is written in pen and 
ink or typewriter, in or on the policy, and no provision in any policy of insurance 
limiting the time within which a suit or action may be brought to less than one 
year after loss shall be valid, nor shall failure to perform any condition of such 
policy, nor a violation of any restrictive provision thereof, be a valid defense to an 
action thereon, unless such failure or violation contributed to the loss sustained. 

The previous statute dealt with the size of type and the limitation of actions on 
insurance policies. Acts of 1912, p. 547; sections 3252, Code of 1887. But the words 
we have italicized expressed the first enactment relating to the necessity of showing 
as a defense that violation of a condition of a policy contributed to the loss. 
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This enactment was in force at the date of the policies and the time of the 
trial, unless the following statute of March 16, 1918 (Acts 1918, c. 362), repealed 
it by implication: 

“An act prescribing the style of type in which conditions and restrictive. pro- 
visions of insurance policies shall be printed, and to define the time in respect to 
which insurers may limit the right to institute suit or action upon such policies, 
and regulate the filing of proof of loss. 

“Approved March 16, 1918. : 

“1, Be it enacted by the General Assembly of Virginia, that no condition in 
or indorsed on any policy of insurance, nor any restrictive provision thereof, shall 
be valid unless such condition or restrictive provision is printed in type as large 
as brevier or eight-point tppe, or is written in pen and ink, or typewritten in or on 
such policy; provided, however, that nothing herein contained shall relate to or 
affect photographic copies of application, or parts thereof, attached to or made 
parts of policies of insurance. 

“2. No provision in any policy of insurance limiting the time within which a 
suit or action may be brought to less than one year after loss shall be valid. 

“3. That where the policy of insurance requires the proof of loss to be filed 
within a specified time, all time consumed in an effort to adjust the loss is not to 
be considered as a part of such time.” 

Section 6568 of the Code of 1919 provided: 

“The enactment of this Code shall not affect any act’ passed by the General 
Assembly, which shall have become a law after the ninth day of January, nine- 
teen hundred and eighteen, and before the thirteenth day of January, nineteen hun- 
dred and twenty; but every such act shall have full effect, and so far as the same 
varies from or conflicts with any provision contained in this Code, it shall have 
effect as a subsequent act, and as repealing any part of this Code inconsistent 
therewith.” 

[2] There is no express repeal of section 4227 of the Code, for in the act of 
1918 there is no reference to section 4227 and no general repealing clause. The 
case then turns upon the difficult inquiry, Did the Acts of 1918 (Acts of 1918, p. 
539) repeal by implication the provision of section 4227 of the Code of 1919 above 
italicized, providing “nor shall failure to perform any condition of such policy, nor 
a violation of any restrictive provision thereof, be a valid defense to an action 
thereon, unless such failure or violation contributed to the loss sustained” ? 

[3] There is no difference in the courts as to the law. Repeals by implication 
are not favored. The Legislature is presumed to legislate with knowledge of former 
related statutes, and to express its intention to repeal them. Repeal will be implied 
only when necessary, because the last or dominant statute admits of no other reason- 
able construction. 

“The repugnancy between the later act upon the same subject and the former 
legislation must be such that the first act cannot stand and be capable of execution 
consistently with the terms of the later enactment.” Lewis v. U. S., 244 U..S. 134, 
144, 37 S. Ct. 570, 574 (61 L. Ed. 1039). 

“When there are two acts on the same subject, the rule is to give effect to 
both if possible; but, if the two are repughant in any of their provisions, the latter 
act without any repealing clause operates, to the extent of the repugnancy, as a 
repeal of the first.” Henrietta Mining & Milling Co. v. Gardner, 173 U. S. 123, 
124, 19 S. Ct. 327, 329 (43 L. Ed. 637); U. S. v. Greathouse, 166 U. S. 601, 17 
S. Ct. 701, 41 L. Ed. 1130; Petri v. Creelman Lumber Co., 199 U. S. 487, 497, 26° 
S. Ct. 133, 50 L. Ed. 281; Lewis v. United States, 244 U. 5S. 144, 37 S. Ct. 570, 61 
L. Ed. 1039; Lambert v. Barrett, 115 Va. 136, 78 S. E. 586, Ann. Cas. 1914D, 1226; 
25 R. C. L. p. 918, and citations. 

“It is a well-settled rule in the construction of statutes, often affirmed and 
applied by this court, that, ‘even where two acts are not in express terms repug- 
nant, yet if the latter act covers the whole subject of the first, and embraces new 
provisions, plainly showing that it was intended as a substitute for the first act, it 
will operate as a repeal of that act.’ United States v. Tynen, 11 Wall. 88, 92 [20 
L. Ed, 153]; King v. Cornell, 106 U. S. 395, 396 [1 S. Ct. 312, 27 L. Ed. 60]; 
Tracy v. Tuffly, 134 U. S. 206, 223 [10 S. Ct. 527, 33 L. Ed. 879]; Fisk v. Henarie, 
142 U. S. 459, 468 [12 S. Ct. 207, 35 L. Ed. 1080]; District of Columbia v. Hutton, 
143 U. S. 18, 27 [12 S. Ct. 369, 36 L. Ed. 60]; United States v. Healey, 160 U. S. 
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136, 147 [16 S. Ct. 247, 40 L. Ed. 369].” The Paquete Habana, 175 U. S. 677, 684, 
685, 20 S. Ct. 290, 294 (44 L. Ed. 320); Murphy v. Utter, 186 U. S. 95, 106, 22 
S. Ct. 776, 46 L. Ed. 1070; Combined Saw, etc., Co. v. Flournoy, 88 Va. 1029, 14 
S. E. 976; Vansant Co. v. Com., 108 Va. 135, 60 S. E. 753. 

“It is * * * necessary to the implication of a repeal that the objects of 
the two statutes are the same, in the absence of any repealing clause. If they are 
not, both statutes will stand, though they may refer to the same subject.” United 
States v. Claflin, 97 U. S. 546, 552 (24 L. Ed. 1082); United States v. Yuginovich 
et al., 256 U. S. 450, 463, 41 S. Ct. 551, 65 L. Ed. 1043; Chase, Jr., v. United States, 
256 U. S. 1, 41 S. Ct. 417, 65 L. Ed. 801; Baltimore & Ohio R. Co. v. Bates, 119 
U. S. 464, 7 S. Ct. 285, 30 L. Ed. 436. 

[4, 5] The argument is strongly presented that the act of 1918, though not in 
express terms repugnant to section 4227 of the Code of 1919, yet covers the whole 
subject of that section and embraces new provisions, and thus shows it was intended 
as a substitute for section 4227. In support of this position, defendants’ counsel 
relied strongly on Combined Saw, etc., Co. v. Flournoy and Vansant Co. v. Com., 
above cited. In both these cases the statutes in question were held to be repealed 
by implication. But in both the Legislature first amended the original statute and 
then at a different time again amended and re-enacted it, omitting the first amend- 
ment. The rule is well established, and the reason for it plain, that the first amend- 
ment of a statute is repealed when the statute referred to is again amended and 
wholly re-enacted with the omission of the first amendment. Note 88 Am. St. Rep. 
281. ; 

In view of the closeness and the difficulty of the question, we have been at 
pains to examine the legislative history of the act which is said to have worked a 
repeal. When it was introduced into the Senate, and when it was reported by the 
committee, it contained no reference to proofs of loss. Senate Journal, p. 223. On 
its passage through that body, and after its second reading, it was reconsidered 
and amended by adding “and regulate the filing of proof of loss,” to the title and 
making the provision concerning such proof now found in it. There is nothing 
to show that the Legislature had under consideration a requirement that the viola- 
tion of conditions or a restriction must have contributed to the loss if it was to be 
available as a defense. 

[6] The method of printing policies, the time for bringing an action prescribed 
by them, and the provisions as to the proofs of loss, are very distinct and much 
less important than the provision that the actual violation of a condition or restric- 
tion should not be available unless it contributed to the loss. Indeed the last is so 
distinct that it might well have been embraced in a separate act, although in point 
of fact the revisors of the Code did place it in the same section with the others 
and indeed included it in the same sentence. The revisors in their annotation to 
section 4227 expressed the opinion that that section was repealed by the act of 1918. 
Their opinion is entitled to great weight as that of three intelligent sudents of the 
subject, one of them now a distinguished judge of the Supreme Court of Appeals 
of the state. The presumption is that they gave more careful consideration to 
the Code and to the statutes bearing on it than has any one else. 

Hardly any two cases involving the question of appeal by implication are alike. 
After all, the test is the intention indicated by the terms of the later or dominant 
statute, supplemented by the history of the legislation when the latter throws any 
real light on the subject. We have been at pains to set forth in detail the various 
circumstances which are relied upon to show that the Legislature did intend to 
repeal the provisions now in question. After obtaining all the light we can, the 
question of what was the legislative intention still remains quite doubtful. Under 
those circumstances, we think that the case should be determined by the presump- 
tion against repeals by implication. If that be the sound position, as upon the whole 
we are persuaded it is, it follows the learned Judge below erred in directing a verdict 
for the insurance companies, and the judgment below will be reversed and the case 
remanded for a new trial. 

Reversed. 


Woods, Circuit Judge, died before the above opinion was prepared. 
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LIVERPOOL & LONDON & GLOBE INS. CO., LIMITED, OF ENGLAND vy. 
McCREE. (6 Div. 301.) 
(Supreme Court of Alabama. Oct. 15, 1925.) 
105 Southern Reporter 901. 
1. INSURANCE—POLICY NOT AVOIDED BY REASON OF AGENT OF 
pont pag BEING ALSO AGENT OF MORTGAGEE PAYEE IN 
Dey, 

Where agent with whom insurance was taken out was also agent of mortgagee 
of property insured, to whom the contract was made payable, there is no such conflict 
of interest in dual capacity of agent as to defeat policy or require ratification of acts 
of agent. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


2. INSURANCE—REPLICATION HELD SUFFICIENT ANSWER BY WAY 
OF ESTOPPEL AND WAIVER TO PLEAS SETTING UP WANT OF 
STATEMENT AND NOTICE OF LOSS. 

In action on policy, where defendant’s plea set up failure to render statement of 
loss in time and failure to give notice of loss, averment in plaintiff’s replication held 
sufficient answer by way of estoppel and waiver, where replication stated that plaintiff 
relied on statement of defendant’s agent and refrained from giving notice and proof 
required by policy, and that defendant was estopped to plead matters set up in pleas, 
and had waived provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 


3. INSURANCE—DENIAL OF EXISTENCE OF INSURANCE SUFFICIENT 
TO PREDICATE PLEAS OF WAIVER AND ESTOPPEL AS TO ALL 
DEFENSES EXCEPT EXISTENCE OF INSURANCE. 

Refusal by company of plaintiff's request for blanks for proof of loss on ground 
that he had no insurance is evidence of specific denial of existence of insurance 
sufficient to predicate pleas of waiver and estoppel as to all defenses under contract 
except of existence of insurance, since denial of existence of contract is inconsistent 
with defenses based on failure to comply with contract. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

4. INSURANCE—REPLICATION AND PLEAS, CONSIDERED TOGETHER, 
HELD TO AVER WAIVER OF NOTICE AND ESTOPPEL. 

In action on policy on plea of failure to make proof and give notice of replica- 
tion that plaintiff relied on statement by defendant’s agent that he had no insurance, 
and therefore refrained from giving notice of loss, when considered in connection 
with plea, is sufficient averment that insured was misled to injury, making out case 
of waiver of notice and estoppel. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

7. INSURANCE—BURDEN OF PROOF SAME WHETHER CONTRACT 
WRITTEN OR ORAL. ; 
Burden of proof is same, whether insurance contract is written or oral. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

9. INSURANCE—WHETHER THERE WAS ORAL CONTRACT OF INSUR- 
ANCE HELD FOR JURY. 

Evidence that insured conferred with agent regarding renewal of insurance, and 
agent stated that he would renew insurance, and later that goods were insured, pre- 
sents a jury question as to whether there was an oral contract to renew insurance 
or to insure property. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

11. INSURANCE—QUESTION OF AGENCY AND EXTENT OF AUTHOR- 
ITY HELD FOR JURY. , 
Question of agency and extent of authority as to insurance held to be for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[2].) 

12. INSURANCE—EVIDENCE HELD TO WARRANT FINDING OF CON- 
TINUANCE OF PREVIOUS CONTRACT. 

Evidence held to warrant finding by jury that minds of parties met as to con- 
tinuance of previous contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
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13. INSURANCE—EVIDENCE HELD TO WARRANT INFERENCE IN- 
SURANCE COMPANY KNEW OF MORTGAGEE’S INTEREST. 


Evidence held to warrant inference by jury that insurance company knew of 
mortgage on property insured, and that mortgagee was to be payee, so far as his 
interest appeared. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


14. INSURANCE—STATEMENT HELD TO BE ONE OF FACT, CONSTI- 
TUTING ESTOPPEL, AND AFFIRMATIVE CHARGE COULD NOT BE 
PREDICATED ON STATEMENT. 


Statement by agent that plaintiff had no insurance was not a mere opinion but a 
statement of fact, constituting an estoppel as to failure to give notice of loss, so that 
affirmative charge could not have been predicated on such statement. 

(For other cases, see Insurance, Dec. Dig. §§ 559[1], 668[15].) 

15. INSURANCE—COURT’S DEFINITION OF WAIVER HELD NOT DE- 

FECTIVE. 

Where company informed insured, on request for blanks to prove loss, that he 
had no insurance, notice of loss was waived, which of necessity waived other affirma- 
tive acts, so that failure of court to state, in its definition of waiver, that it must 
be causa causans of failure of assured to do an affirmative act required of him at 
time of waiver, was not error. 

(For other cases, see Insurance, Dec. Dig. § 395.) 


Appeal from Circuit Court, Jefferson County; S. F. Hobbs, Judge. 

Action on contract of insurance by J. C. McCree against the Liverpool & London 
& Globe Insurance Company, Limited, of England. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

Black & Harris and J. Potts Barnes, all of Birmingham, for appellee. 

Tuomas, J. The first appeal is reported as Liverpool, etc., Co. v. MeCree, 210 
Ala. 559, 98 So. 880. The second trial was had on count D, declaring on a verbal 
contract of insurance. 

[1] There was no error in sustaining demurrer of plaintiff to pleas Z and Z-1, 
setting up defense that the contract was void, or not binding, without ratification, be- 
cause Acree, with whom it is alleged plaintiff made the contract of insurance, was, 
without the knowledge of the defendant company, the agent of the bank holding a 
mortgage on the cotton, and to whom the contract was made payable. The pleas do 
not aver an agency of the mortgagor or insured. There is no such conflict of in- 
terests in such a dual capacity of Acree representing assured and mortgagee as to 
defeat the policy or require ratification of the acts of the agent; that is to say, a con- 
tract of fire insurance is held not avoided as to the owner of the policy by the fact 
that the agent through whom the insurance was procured was also, without the com- 
pany’s knowledge, acting as agent for the mortgagee of the property to whom the 
policy was payable as its interest may appear. Fiske v. Regal Exchange Ins. Co., 100 
Mo. App. 545, 75 S. W. 382; 32 C. J. 1071. 

[2] Demurrers, to replications 1, 2, 3, and 4, directed to pleas 2, 3, 10 A. B. and 
D, were overruled. Said pleas, in a word, set up (3, B. and D) a failure by plaintiff 
to render a sworn statement of the loss within 60 days, and (2, 10, and A) the 
failure to give immediate notice of the loss. Replications 1 and 3 set up facts that 
amounted to estoppel, and 2 and 4 excused by way of waiver of notice. The respec- 
tive averments of the replications, after setting up the facts, are: 

“And plaintiff further avers that he did rely upon said statement of defendant’s 
said agent, Acree, and did, acting in reliance thereon, refrain from giving the infor- 
mation and notice and proof as required by the terms and provisions of the policy 
as set up in said plea of the defendant. Wherefore plaintiff says that the defendant 
is estopped to plead and get the advantage of the matters and things set up in said 
plea. Wherefore plaintiff says that the defendant has waived the provisions of the 
policy as set up in said plea, and that the same are of no effect and have no force 
and application in this cause.” 

This averment is sufficient answer by way of estoppel and waiver to the pleas 
that excuse the failure of immediate notice, as well as notice within 60 days of the 
loss. The evidence supports the replication, and shows that the plaintiff made imme- 
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diate and sufficient effort to give the notice of the loss and proof thereof by appli- 
cation for blanks, and was informed that no policy was found, and that he had no 
insurance. Thereafter he had the right to rely on these representations, and the same 
was a justifying cause for his failure to give immediate notice of the loss and to 
make proof of loss within 60 days. Thus was the question of estoppel averred by 
way of replication and proved, as to the respective failures to give immediate notice 
of the loss (pleas 2, 10, and A) and the required proof of loss within 60 days, as set 
up in pleas 3, B, and D. 

[3] The question recurs, Was there sufficient averment of facts in the replications 
of waiver as answer to the several pleas? The ground of denial of plaintiff’s request 
for blanks, etc., was specific—‘You have no contract of insurance.” That is to say, 
the legal effect of the averred facts was that of a denial of the existence of an insur- 
ance contract that covered the subject-matter destroyed by the fire. This was a 
waiver of other defenses and estoppel to set up any other defense but the specific 
defense or ground on which the refusal of plaintiff’s request for blanks for notice 
and proof of loss was rested—the denial of the existence of the insurance contract. 
Honesdale Ice Co. v. Lake, etc., Co., 232 Pa. 293, 81 A. 306; Second Nat. Bank v. 
Lash Corp. (C. C. A.) 299 F, 371; Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 
693; Littlejohn v. Shaw, 159 N. W. 188, 53 N. E. 810; Bank of Taiwan, Ltd., v. 
Union Nat. Bk. of Philadelphia (C. C. A.) 1 F. (2d) 65. The pleas of waiver and 
estoppel can be predicated on this definite denial of the existence of the contract. The 
refusal under the averred facts to give, at plaintiff’s request, the usual “papers” on 
which to give the required notice, and to make the proof of loss within the required 
time, is but evidence or confirmation of the specific denial of the existence of the 
contract. Fireman’s Ins. Co. v. Crandall, 33 Ala. 9; Strong v. Cathin’s Adm’r, 37 
Ala. 706; Montgomery v. M. W. W. Co., 77 Ala. 248; Cent. City Ins. Co. v. Oates, 
86 Ala. 558, 568, 6 So. 83, 11 Am. St. Rep. 67; Taber v. Royal Ins. Co., 124 Ala. 
681, 26 So. 252; Ray v. Fidelity-Phoenix Ins. Co., 187 Ala. 91, 65 So. 536; Cont. Ins. 
Co. v. Parkes, 142 Ala. 650, 39 So. 204; Tayloe v. M. F. Ins. Co. 9 How. 390, 13 
L. Ed. 187; 4 Cooley’s Briefs, 3535C; 22 A. L. R. 408, note. 

[4] The c¢ase of Cassimus Bros. v. Scottish U. & N. Ins. Co., 135 Ala. 256, 33 
So. 163, is cited as supporting the view that a replication of waiver must aver that 
the insured was misled to his injury. The present replications contained sufficient 
averment as to this if such is required of a waiver. When the replication and the 
plea are considered together a case of waiver is averred (Southern States Co. v- 
Kronenberg, 199 Ala. 164, 167, 74 So. 63), and the estoppel supporting the same (Ivy 
v. Hood, 202 Ala. 121, 123, 79 So. 587). The later cases hold that “misreliance caus- 
ing injury is not-an essential element of waiver.” The Cassimus Case has not beer 
followed. Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 610, 98 So. 909. If such was 
not the rule, estoppel and waiver would be the same. “A waiver may be founded 
on an estoppel, but it is not necessarily so.” The distinction has been preserved by 
this court. Manhattan Life Ins. Co. v. Parker, 204 Ala. 313, 317, 85 So. 298; Wash- 
burn v. Union Cent. Life Ins. Co., 143 Ala. 485, 488, 38 So. 1011; Alabama State 
Mut. L. Ins. Co. v. Long Clothing & Shoe Co., 123 Ala. 667, 675, 26 So. 655; Nat. 
Life & Accident Ins. Co. v. Jackson, 18 Ala. App. 347, 92 So. 201. The replications 
are not subject to grounds of demurrer urged and argued. 

In the present issue the contract is repudiated, the relationship of assured and 
insurer denied, the plaintiff is informed that there is no policy or contract or liability 
of insurance. Thus the relationship put of which other defenses arise is denied, and 
all other grounds of defense are waived in the denial of contractual relations of 
the parties. Stated in other words, by the denial of the existence of the contract of 
insurance, the insurer not only waived any defense it may have had under the con- 
tract, but is estopped to set up the defenses sought to be presented by said pleas as 
to contract provisions. for notice and proof of loss. This results from the incon- 
sistency of permitting the insurer to unequivocally inform the insured that no con- 
tract of insurance exists, and, when suit is brought, plead as a defense under that 
contract of failure of such notice or proof. Having deliberately assumed one position 
on which plaintiff relied, and which was the efficient cause of assured’s failure to 
carry out the provisions of the policy as to notice and proof of loss, such assump- 
tion is sufficient on which to base a plea of estoppel, as set out in the replication. 
Ivy v. Hood, 202 Ala. 121, 79 So. 587. In Ohio & Miss. R. Co. v. McCarthy, 96 
U. S. 258, 24 L. Ed. 693, the Supreme Court of the United States said: 





Fire] _ Liverpool & London & Globe Ins. Co. v. McCree 317 


“Where a party gives a reason for his conduct and decision touching anything 
involved in a controversy, he cannot, after litigation has begun, change his ground, 
and put his conduct upon another and a different consideration. He is not permitted 
thus to mend his hold. He is estopped from doing it by a settled principle of law.” 

The case of Bank of Taiwan v. Union Bank of Philadelphia (C. C. A.) 1 F. (2d) 
65, followed the above case, and indicates that the rule is not applicable only where 
the’ second party has been misled to his injury by the defense set up by the first 
party before litigation. There the bank refused to honor a draft, on the ground that 
the terms of the letter of credit had not been complied with. The Circuit Court of 
Appeals held that on trial the bank could not set up that plaintiff was not a bona fide 
purchaser for value, and nothing was said about the plaintiff being misled to his 
detriment by the ground assigned before litigation. Littlejohn v. Shaw, 159 N. Y. 
188, 53 N. E. 810; Honesdale Ice Co. v. Lodore Imp. Co., 232 Pa. 293, 81 A. 306; 
Schillinger Bros. & Co. v. Bosch-Ryan Grain Co., 145 Iowa, 750, 122 N. W. 961. 

There was no reversible error in ruling on demurrer to replications, for reasons 
we have indicated. Aside from the foregoing, as to all the pleading, the jury found 
specifically as to all the issues for the plaintiff. Raney v. Raney, 80 Ala. 157; Foster 
v. Johnson, 70 Ala. 249; Morton v. Bradley, 30 Ala. 683; Jesse v. Carter, 28 Ala. 
475; State v. Brantley, 27 Ala. 44; Tuscaloosa Belt R. Co. v. Maxwell Bros., 171 
Ala. 318, 54 So. 620. 

[5] Defendant admitted, to interrogations propounded under the statute, that it 
did issue a certificate of insurance on or about December, 1918, to the plaintiff. The 
testimony of Acree was that he saw Corprew issue said certificate of insurance. 
There was no error in admitting in evidence, against defendant’s objection, the cer- 
eificate of insurance referred to in foregoing testimony. The carbon was sufficient, 
in lieu of the other copies made at the same time and as one act. “These policies 
are in three sheets,” made by Mr. Corprew at one time as one act, and the signature 
was that of said agent’s, was the effect of Acree’s testimony. Under said evidence, the 
carbon was introduced as an original. There was no question of primary and second- 
ary evidence presented by the facts. Campbell Motor Co. v. Brewer, 212 Ala. 50, 
101 So. 748; Burnett Cigar Co. v. Art Wall Paper Co., 164 Ala. 547, 556, 51 So. 263; 
bio nee ag Fulton, 79 Ala. 510; Dumas v. Hunter, 30 Ala. 75; 1 Greenl. Ev. § 561; 
2 Id., § 322. 

[6] The general objection to the question to’ (and affirmative answer of) Mr. 
Pollard, the adjuster, urged by counsel, will not be made the ground of reversal. 
The answer called for was not plainly incompetent or irrelevant; it corroborated the 
other evidence of the agency of Acree in apparent authority about the matter of the 
fire loss and the adjustment thereof by Pollard. Thus the evidence was not plainly 
and palpably irrelevant. Ala. City, G. & A. R. Co. v. Ventress, 171 Ala. 285, 54 So. 
652; Southern Ry. Co. v. Jordan, 192 Ala. 528, 68 So. 418; Huntsville Knitting Mills 
: oo 200 Ala. 288, 76 So. 54; L. & N. R. Co. v. Kay, 8 Ala. App. 562, 62 
So. 1014. 

[7, 8] The making of insurance contracts, oral and written, was discussed on 
former appeal. 210 Ala. 559, 98 So. 880. The burden of proof is the same, whatever 
the nature of such insurance contracts. The scintilla of evidence is the rule that 
prevails in this state; and, if there is evidence or inference therefrom unfavorable 
to the party requesting the general affirmative charge, it should be refused. McMillan 
v. Aiken, 205 Ala. 35, 40, 88 So. 135; Ala. Power Co. v. Armour & Co., 207 Ala. 15, 
92 So. 111; Schrimscher v. House, 207 Ala. 334, 92 So. 448; Lumber Co. v. Reed, 202 
Ala. 322, 80 So. 404; John v. Birmingham Realty Co., 172 Ala. 604, 55 So. 801. 

[9-13] The affirmative charge was properly refused; and under the evidence the 
fact of oral contract to renew the insurance or to insure the property in question was 
for the jury. The certificate of insurance had expired in June, 1919. Thereafter 
McCree had the conversation with Acree as to insuring said lot of cotton, the insured 
testifying that he stated to Jackson in the bank, just as they started to dinner, that 
he wanted him to renew the cotton insurance, that Acree said he would insure and 
write it up if it had not already been done, and that, just before expiration of the 
policy or certificate, Acree stated to plaintiff, “Your cotton is insured.” An apparent 
conflict in statements of a witness or witnesses does not authorize a disregard of the 
rule; the credibility of a witness is for the jury. Jones v. Bell, 201 Ala. 336, 77 So. 
998. The question of agency and extent of authority of Acree and of Jackson was for 
the jury. Roberts & Son v. Williams, 198 Ala., 73 So. 502. While the witness Acree 





318 The Insurance Law Journal, Vol. 66 [ March, 1926 


testified that he was not authorized to countersign certificates at that time, he also 
said they were the only agents of the company, the defendant, had at Dadeville at 
the time in question—that of the reinsurance. The answers to interrogatories show 
that R. E. Jackson & Co. was a firm composed of R. E. Jackson, T. C. Acree, and 
Wm. Gray. Thus is Acree’s testimony supported as to who were the only agents of 
defendant at Dadeville—“We were the only agents,” etc. The duration of the insur- 
ance is fixed by plaintiff at six months, and the amount to cover increased indebted- 
ness—the “renew(ed) insurance.” These words and proof of the previous dealing in 
the premises were sufficient to afford an inference or finding of fact by the jury that 
the minds of the parties met as to a continuance of the previous contract. Home Ins. 
Co. v. Adler, 71 Ala. 517, 526; Liverpool & London & Globe Ins. Co. v. McCree, 
210 Ala. 559, 561, 98 So. 880. The tendency of evidence is sufficient to warrant the 
inference by the jury of knowledge of the mortgage, that the mortgagee should be 
payee so far as its interest may appear, by the defendant’s agent while acting within 
the line and scope of his employment for defendant. The mortgage was shown to 
have been discussed in the conversation between Acree and McCree about or for 
renewal of the insurance. The evidence afforded this inference of fact, that the 
knowledge of the mortgage came to defendant’s agent as such. 

[14] The affirmative charge could not have been predicated on Acree’s statement 
to McCree that the latter had no insurance, and therefore no necessity to give him 
the required or customary papers for notice and proof of loss. This statement of 
Acree was not a mere opinion, but a statement of fact, and of the denial of liability 
on the one ground stated. It constituted an estoppel as to failure to give notice of 
loss and that of proof of loss. Ivy v. Hood, 202 Ala. 121, 79 So. 587. The affirmative 
charge and motion as to same was properly ruled upon by the trial court. 

115] The exception taken to the oral charge presents no reversible error. The 
case of Cassimus Bros. v. Scottish U. & N. Ins. Co., 135 Ala. 256, 33 So. 163, was not 
followed in Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 610, 98 So. 909. A ground of 
appellant’s insistence is that it is the law in Alabama that, where it is necessary for 
the assured at the time of the alleged waiver to do some affirmative act, the act con- 
stituting the waiver should be the causa causans of the failure of the assured to do 
that affirmative act; that, since the court failed to state this in its definition of waiver, 
the definition is defective. Watts v. Metropolitan Life Ins. Co., 211 Ala. 404, 100 So. 
812. That case was decided on the authority of the case of Brooklyn Life Ins. Co. v. 
Bledsoe, 52 Ala. 538. The idea of counsel is that one element of waiver is that it 
must be the causa causans of the failure of the assured to do any affirmative act that 
remains to be done. In the two cases just cited, the question was whether the com- 
pany had done anything to excuse or prevent a tender of premiums when due. Judge 
Brickell stated the law to be that the payment of premiums is a condition precedent 
to a continuance in force of the policy under the facts before the court. He said: 

“It is an elementary principle, that the performance of conditions precedent may 
be waived, or, if the party, whose responsibility is to arise on their performance, by 
any act of his prevents the performance, the opposite party is excused from a strict 
compliance. * * * Whenever a party has been excused from the performance of a 
condition precedent because of the act of the party to whom performance is due, the 
act relied on has invariably been of a character that rendered performance impossible ; 
or induced the belief that it was waived; or that if it [the premium] was offered [to 
be paid] it would not be accepted.” Brooklyn Life Ins. Co. v. Bledsoe, 52 Ala. 551, 
552. (Interpolations ours.) 

The notice of the loss being waived in the denial of the renewed insurance con- 
tract, of necessity waived other affirmative acts in the premises, and manifests an 
abandonment of any defense by way of forfeiture. Washburn v. U. C. L. Ins. Co., 143 
Ala. 485, 38 So. 1011. 

[16] It is unnecessary to further pursue the several arguments as to elements of 
waiver. Under the facts to which the charge is applied, and when the whole state- 
ment of the court is considered, there was no error to reverse. Moreover, the objec- 
tion was general; it failed to specify the objection taken to the charge, or to be 
specific as to the part or parts of the charge to which exception was taken. The 
exception was by way of reference only. Ex parte Cowart, 201 Ala. 55, 77 So. 349. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Somerville, Miller and Bouldin, JJ., concur. 
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GLOBE & RUTGERS FIRE INS. CO. v. JONES. (8 Div. 782.) 
(Supreme Court of Alabama. Nov. 5, 1925.) 
106 Southern Reporter, 172. 


6. INSURANCE—REPLICATION THAT BEFORE LOSS OCCURRED NO- 
TICE OF ADDITIONAL INSURANCE WAS GIVEN TO DEFENDANT 
COMPANY, WHO MADE NO OBJECTION, GOOD IN AVOIDANCE OF 
DEFENSE THAT ADDITIONAL INSURANCE OBTAINED WITHOUT 
INSURER’S KNOWLEDGE AND CONSENT. 

In an action on an insurance policy, where defendant’s special pleas averred 
that a prior insurance policy was obtained by plaintiff in another company without 
notice to defendant, a replication that plaintiff, before loss, gave notice of additional 
insurance to defendant, who made no objection or dissent thereto, was good in 
avoidance of defense pleaded, and demurrers to such replication were properly 
overruled. 

(For other cases, see Insurance, Dec. Dig § 641[2].) 


7. INSURANCE—REQUESTED CHARGE AS TO FORFEITURE OF RIGHTS 
UNDER POLICY, BECAUSE OF OTHER INSURANCE, ERRONEOUS 
AS MISLEADING JURY AND IGNORING PLAINTIFF’S EVIDENCE. 


In an action on an insurance policy, where insurance company defended on 
ground that plaintiff obtained insurance from another company on property without 
its consent or knowledge, a requested charge that, if assured had such other insur- 
ance on property covered by policy, this operates as a forfeiture of plaintiff’s right, 
unless defendant did some act inconsistent with an intention to rely on its right to 
claim a forfeiture, held to be misleading to jury, inasmuch as forfeiture could be 
waived by insurer’s silence and instruction also ignored plaintiff’s evidence tending 
to show defendant’s knowledge and consent to such additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

8. INSURANCE—INSURANCE COMPANY COULD WAIVE RIGHT TO 
CLAIM FORFEITURE OF POLICY BY SILENCE WITHOUT ACTION, 
AFTER NOTICE OF ADDITIONAL INSURANCE. 

Insurance company could waive right to forfeit policy by remaining silent with- 
out action for a reasonable time before loss occurred, after notice was given that 
insured had additional insurance on property covered. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


Appeal from Circuit Court, Morgan County; O. Kyle, Judge. 

Action on a fire insurance policy by Ezra Jones against the Globe & Rutgers 
Fire Insurance Company. Judgment for plaintiff, and defendant appeals. Trans- 
ferred from Court of Appeals under Code, § 7326. Affirmed. 

Coleman, Coleman, Spain & Stewart, of Birmingham, and Eyster & Eyster, 
of Albany, for appellant. 

S. A. Lynne, of Decatur, for appellee. 


Miter, J. This cause of action by Ezra Jones against Globe & Rutgers Fire 
Insurance Company, a corporation, is based on a fire insurance policy on a house, 
which was destroyed by fire. The complaint contains one count, which is prac- 
tically in Code form. The cause was tried by a jury. They returned a verdict in 
favor of plaintiff and this appeal is by the defendant from a judgment of the 
court on the verdict. 

[1] There are sixty-two errors assigned. The appellant in brief insists on and 
argues only three of them, and expressly, in words therein, waives the others. In 
civil cases errors assigned will be treated as abandoned by this court, when they 
are not argued in brief of appellant, or when they are by words therein expressly 
waived. Supreme Court rule 1, Code 1923, p. 880; Henry v. Hall, 106 Ala. 84, 
headnote 10, 17 So. 187, 54 Am. St. Rep. 22; L. & N. R. Co. v. Morgan, 114 Ala. 
449, headnote 1, 22 So. 20. 

[2] We will consider and discuss the three errors (numbered 3, 4, and 43) 
assigned and argued by appellant. Assignment of error No, 3 reads as follows: 

“(3) The court erred in overruling each of the demurrers of the defendant 
to replication 4 of the plaintiff.” 

Assignment of error No. 4 reads as follows: 
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“(4) The court erred in overruling the demurrer of the defendant to replication 5 
of the plaintiff.” : 

An assignment should state concisely in writing in what the error consists. It 
should particularize the ruling claimed to be erroneous. Supreme Court rule 1, 
supra. When the assignment is so uncertain and indefinite that the particular error 
complained of cannot be definitely ascertained from the record, this court will 
decline to consider it. Nat. Fert. Co. v. Holland, 107 Ala. 412, headnote 3, 18 So. 
170, 54 Am. St. Rep. 101; Provident Life & Acct. Ins. Co. v. Priest, 212 Ala. 576, 
headnote 2, 103 So. 678; Williams v. Coosa Mfg. Co., 138 Ala. 673, 33 So. 1015. 

[3] The defendant filed five special pleas, numbered 2, 3, 4, 6, and 7, to the 
complaint, which were held good by the court under demurrer of plaintiff. These 
replications, numbered 4 and 5, were filed by plaintiff separately and severally to 
each of the five special pleas; and the defendant demurred to each of them as to 
each plea. The judgment of the court overruled the demurrers of defendant to 
replications 4 and 5, thereby making five separate rulings of the court as to each 
replication. It thus appears uncertain from each of these assignments of error, 
numbered 3 and 4, as to which one of the five separate rulings of the court they 
refer. Each replication by each ruling of the court was held good and sufficient 
as to each of the five pleas. This court cannot tell with certainty and definiteness 
from these respective assignments of error and the record, which of the five rulings 
of the court was intended and claimed by appellant to be error. 

[4,5] If appellant intended by each assignment to claim each of the five rulings 
of the court overruling the demurrers to replications 4 and 5 was an error, then each 
assignment would claim five rulings as one error; and, if replication 4 is sufficient 
to either of the five pleas, then assignment of error numbered 3 would be unavailing ; 
and, if replication 5 is sufficient to either of the five pleas, then assignment of error 
numbered 4 would secure no favorable result to appellant. All rulings of the court 
assigned jointly as one error must be ‘good in toto or the assignment must be held 
bad. Dabbs v. Letson, 210 Ala. 306, headnotes 5, 6, 98 So. 4; Hall v. Pearce, 209 
Ala. 397, headnote 6, 90 So. 608; Provident Life & Accident Ins. Co. v. Priest, 212 
Ala. 576, headnotes 2, 3, 103 So. 678. 

[6] Special plea numbered 4 averred a prior insurance policy for $600 was on 
the house obtained by plaintiff in another company, without notice to this defendant, 
and in violation of the terms and conditions of the policy sued on. Replications 
4 and 5 were filed to this plea numbered 4, and the other special pleas mentioned. 
The replications read as follows: 

“(4) Before the loss in question occurred, notice of such additional insurance 
was given to the defendant, and defendant made no objections thereto prior to such 
loss; and defendent: had a reasonable time after such notice and before such loss 
within which to make such objection. 

“(5) Before such loss notice of such additional insurance was given the defend- 
ant’s duly authorized agent, acting within the scope of his employment, and defendant 
made no objection or dissent thereto, and did not cancel the said policy, and did 
not return the unearned premium thereof; and the defendant had a reasonable time 
after such notice and before such loss in which to make such objections and dissent, 
to cancel the policy and return the unearned premium.” 

Replication 4 is an exact duplicate of replication 2, and this replication numbered 
5 is a substantial duplicate of replication 5 in Ala. St. Mut., etc. Co. v. Long Clothing 
& Shoe Co., 123 Ala. 669, 26 So. 655. In that case they were filed to an alleged 
violation of the insurance contract against additional insurance as was done in the 
instant case. The court there held the replications were each good in avoidance of 
the plea. So, under that authority, we must hold the court did not err in overruling 
demurrers of defendant to replications 4 and 5 to plea 4. Ala. St. Mut., etc., Co. 
v. Long, etc., 123 Ala. 669, 26 So. 655. ; 

Appellant insists in brief the court erred in overruling its demurrers to replica- 
tions 4 and 5 to plea numbered 7. It results that under assignments of error num- 
bered 3 and 4, as assigned. whether the trial court erred in overruling demurrers of 
defendant to replication 4 to plea 7, and whether the court erred in overruling 
demurrers of defendant to replication 5 to plea 7, are not presented for review in a 
manner that would be available to appellant, if these rulings were erroneous, which 
we do not decide. Provident Life & Acct. Ins. Co. v. Priest, 212 Ala. 576, head- 
notes 2, 3 103 So. 678, and authorities supra. : 
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[7,8] The trial court refused to give to the jury the following written charge, 
requested by the defendant, which is assigned as error numbered 43: 

“I charge you, gentlemen, that if the assured, the plaintiff, had other insurance 
on the property covered by the policy, this operates as a forfeiture of plaintiff’s 
right, and, unless you are reasonably satisfied from the evidence that defendant 
did some act inconsistent with an intention to rely on its right to claim a forfeiture, 
then you cannot find for plaintiff.” 

The court did not err in refusing to give this charge. It was calculated to mis- 
lead the jury. It was not necessary for defendant to do some act inconsistent with 
the intention to rely on its right to claim this forfeiture, in order to waive the right. 
The forfeiture of the right could be waived by the silence, non-action, of defendant 
after notice of the additional insurance, for a reasonable time before the loss 
occurred. Silence by the defendant under such circumstances could be treated with 
reason. by the jury as its assent to the additional insurance. This charge ignored 
the evidence of the plaintiff tending to show that the agent of defendant when he 
solicited this insurance and at the time he issued this policy was informed there 
was another policy then on this house. He saw that policy at that time. No objec- 
tion was raised to it, and this was on January 26, 1923, and the fire occurred on 
January 23, 1924, and there was no objection by defendant at any time to this prior 
additional insurance on the house. The evidence of the defendant was to the contrary, 
that it had no notice of this additional insurance at any time prior to the loss, 
Ala. St. Mut. Assur. Co. v. Long, 123 Ala. 667, 26 So. 655; Southern States Fire 
Ins. Co. v. Kronenberg, 199 Ala. 164, 74 So. 63; Syndicate Ins. Co. v. Catchings, 
104 Ala. 189, 16 So. 46. 

The principle of kaw attempted to be stated by this written charge was fairly 
and substantially given to the jury in the court’s general oral charge. Section 
5364, Code 1907, as amended Acts 1915, p. 815, now section 9509, Code 1923. 

The judgment is affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Gardner, JJ., concur. 


MOUND CITY ROOFING TILE CO. v. SPRINGFIELD FIRE & MARINE 
INS. CO. (No. 18834.) 
(St. Louis Court of Appeals. Missouri. ant” 29, 1925. Rehearing Denied Nov. 
20, 1925.) 
277 Southwestern Reporter 349, 
1. INSURANCE—APPRAISAL CLAUSE STRICTLY CONSTRUED 
AGAINST INSURER. 
_ An appraisal clause in a fire insurance policy will be strictly construed against 
insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—COURT HELD TO HAVE PROPERLY SUBMITTED 

QUESTION OF VALUE OF INSURED’S BUILDINGS TO JURY. 

In action on fire insurance policy containing coinsurance and appraisal clauses, 
held that, under the evidence and agreed statement of facts, court properly ignored 
award of appraisers, and rightly submitted question of actual value of buildings 
insured to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


3. INSURANCE—INSURED HELD NOT ENTITLED TO RECOVER FOR 
VEXATIOUS REFUSAL TO PAY, WHERE CONSTRUCTION OF 
POLICY AN OPEN QUESTION. 
The construction of fire insurance policy sued on, being an open question, and 

one about which lawyers may honestly entertain different opinions, held, that insured 

is not entitled to recover for vexatious refusal to pay loss. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


On Motion for Rehearing. 

4. INSURANCE—AWARD OF APPRAISERS HELD IN EXCESS OF 
THEIR POWERS, AND WITHOUT BINDING FORCE OR EFFECT. 
Under fire insurance policy on buildings and property therein, containing coin- 

Surance clause, and agreement for appraisal, held, that it was duty of appraisers 
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to ascertain value and appraise damage to damaged buildings only, or at least to 
state such value and damage separately, and, in stating value of both damaged 
and undamaged buildings in lump sum, they exceeded their powers, rendering their 
award without binding force or effect. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

Appeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, Judge. 

Action on fire insurance policy by the Mound City Roofing Tile Company 
against the Springfield Fire & Marine Insurance Company. Judgment for plain- 
tiff, and defendant appeals. Reversed and remanded, with directions on condition 
of remittitur; otherwise, reversed and remanded for a new trial. 

Leahy, Saunders & Walther, of St. Louis; Bates, Hicks & Folonie, of Chicago, 
Ill., and John L. Burns, of Troy, for appellant. 

Jourdan & English, of St. Louis, and Creech & Penn, of Troy, for respondent. 

Sutton, C. This is an action upon a fire insurance policy issued on March 
20, 1922. The policy, so far as material here, is as follows: 

“Springfield Fire & Marine Insurance Company of Springfield, Mass., in con- 
sideration of the stipulations herein named, and of sixty-nine and 25/100 premium, 
does insure Mound City Roofing & Tile Company for the term of one year, from 
the 19th day of March 1922, at noon, to the 19th day of March, 1923, at noon, 
against all direct loss or damage by fire, except as hereinafter provided, to an 
amount not exceeding twenty-five hundred and no/100 dollars, to the following 
described property while located and contained as described herein, and not else- 
where, to wit: On buildings, machinery and equipment, including all brick, tile, 
and part frame buildings, adjoining and communicating additions thereto, pallets, 
trucks, permanent fixtures, signs, awnings sheds, fences, bins, platforms, bridges, 
runways, iron smokestacks, equipment and apparatus, including fixed and movable 
machinery of every description, parts and extra parts of same tools, implements 
and utensils, shafting, belting, gearing, pumps, tanks, engines and connections, boiler 
and all attachments and appurtenances thereto, dynamos, motors, all appliances and 
connections thereto, office furniture and fixtures, including stationery and advertising 
matter; also on cars and narrow-gauge tracks and all other materials, equipment 
and supplies, appertaining in whole or in part to said premises, situated on the 
southwest corner of Morganford Road and Fyler avenue, St. Louis, Missouri. 

“It being optional with the assured, and the assured having elected to accept 
a coinsurance clause in this policy in consideration of the reduced rate at which 
this policy is written, it is expressly stipulated and made a condition of this con- 
tract that the assured shall at all times maintain insurance on each item of prop- 
erty insured by this policy to the extent of at least one hundred per cent. of the 
actual cash value thereof, and that, failing to do so, the assured shall be a 
coinsurer to the extent of such deficit, and in that event shall bear his, her, or their 
proportion of any loss. * * * 

“This company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be ascer- 
tained or estimated according to such actual cash value, with proper deduction for 
depreciation however caused, and shall in no event exceed what it would then cost the 
insured to repair or replace the same with material of like kind and quality; said ascer- 
tainment or estimate shall be made by the insured and this company, or, if they differ, 
then by appraisers, as hereinafter provided; and the amount of loss or damage having 
been thus determined, the sum for which this company is liable pursuant to this policy 
shall be payable sixty days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss have been received by this company in accordance with the terms 
of.this policy. It shall be optional, however, with this company to take all, or 
any part, of the articles at such ascertained or appraised value, and also to 
repair, rebuild, or replace the property lost or damaged with other of like kind 
and quality within a reasonable time on giving notice, within thirty days after the 
receipt of the proof herein required, of its intention so to do; but there can be no 
abandonment to this company of the property described. * * * 

“In the event of disagreement as to the amount of loss, the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, the 
insured and this company each selecting one, and the two so chosen shall first select 
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a competent and disinterested umpire; the appraisers together shall then estimate 
and appraise the loss, stating separtely sound value and damage, and, failing to 
agree, shall submit their differences to the umpire; and the award in writing of 
any two shall determine the amount of such loss. * * * ; 

“This company shall not be liable under this policy for a greater proportion 
of any loss on the described property, or for loss: by and expense of removal 
from premises endangered by fire, than the amount hereby insured shall bear to 
the whole insurance, whether valid or not, or by solvent or insolvent insurers, 
covering such property, and the extent of the application of the insurance under 
this policy or of the contribution to be made by this company in case of loss, may 
be provided for by agreement or condition written hereon or attached or appended 
hereto. * * * 

“No suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any court of law or equity until after full compliance by the in- 
sured with all the foregoing requirements, nor unless commenced within twelve 
months next after the fire. 

“Wherever in this policy the word ‘insured’ occurs, it shall be held to include 
the legal representative of the insured, and wherever the word ‘loss’ occurs, it shall 
be deemed the equivalent of ‘loss or damage.’” 

An agreed statement of facts was made and signed by the parties and intro- 
duced in evidence, which is as follows: 

“It is hereby stipulated between the parties plaintiff and defendant in each of 
the above cases that the following facts are admitted to be true: 

“(1) Albert W. Albrecht was chosen by both the plaintiff and defendants to 
appraise the value and amount of the loss on all property covered by the insur- 
ance policies in suit, except the property classed as building structures; that said 
Albrecht viewed and appraised said property, fixing the sound value thereof as 
$28,818 and the amount of the loss and damage to. same as $11,124, and that the 
amount of the sound value and loss and damage as fixed by him on said property 
was correct and has been accepted by the parties as correctly stating the sound 
value and loss on said property. 

“(2) That the defendant chose Bertram Amber and the plaintiff chose C. E. 
Hamilton, both of the city of St. Louis, Mo., to appraise the building structures 
covered by the policies in suit in accordance with the terms of said policies. That 
the said Amber and Hamilton met on the premises and selected Louis H. Grone 
as a competent and disinterested umpire. That, after viewing the premises, the 
said Hamilton and Amber agreed, without the necessity of consulting the said 
Louis H. Grone, that the sound value of the said buildings and structures was 
$51,977.99, and the loss and damage to said buildings and structures was $19,077.99. 
That the amount of said loss and damage so stated by said appraisers was correct 
and agreed upon by the parties hereto to be correct, but plaintiff disputes the 
amount of said sound value, claiming that it is less as to said building structures 
than as fixed by Amber and Hamilton. 

“(3) The total amount of insurance in force upon said buildings and structures 
and other property, covering the same and including the amount of the policies 
in suit in each case, was $50,000. 

“(4) That the fire occasioning such loss occurred on March 16, 1923. 

“(5) That by reason of the 100 per cent. insurance clause contained in the 
policies issued to the plaintiff herein all of the companies involved reduced the 
rate of premium charged the assured from $3.10 per $100 to $2.44 per $100, and 
that the assured was advised by the agent who wrote the insurance that this 
reduction in premium was made because of the provision with respect to the 100 
per cent. of insurance in said policy, the consideration for such reduction be- 
ing the agreement on the part of the assured to carry 100 per cent. insurance of 
the value of the property insured, and it is agreed that the paper on which this 
said coinsurance clause was written was not signed by the Mound City Roofing 
& Tile Company or its agents. 

“(6) It is agreed between the parties that the adjusters representing the com- 
panies prepared proofs of loss in accordance with the appraisal and forwarded 
them to the assured; that the assured made out different proofs of loss, to which 
objections were made by the adjusters, as shown by letters written to them, which 
letters were forwarded to the assured. In the original blanks for proofs of loss 
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submitted to the plaintiff by the adjusters for the companies the amount to be 
claimed by the plaintiff was inserted for each policy. The actual cash value or 
sound value of the property was inserted as $80,795.99. The amount of the 
loss and damage inserted was $30,201.99. The total amount of insurance, in- 
cluding these policies, carried by the plaintiff was $50,000, and the amount in- 
serted as the amount to be claimed by the plaintiff was based upon said coinsurance 
clause, using the said sound value and amount of loss and amount of insurance 
carried as the basis. It is agreed that the companies involved in this loss made a 
proper cash tender to the plaintiff of the amount of loss and damage as shown by 
the proofs or loss which the said companies presented to the plaintiff for signature, 
but which the plaintiff refused to sign, and it is agreed that the amount so tendered 
was the correct amount due plaintiff, if the coinsurance clause applied, and if the 
sound value of the property was $80,795.99, the contention of the plaintiff being 
that the coinsurance clause is not operative or effective because it was unsigned 
by the parties, and also that the sound value of the buildings and structures was 
not as much as set forth by the appraisers and hereinbefore mentioned in para- 
graph 2 of this stipulation. 

“(7) It is agreed that the stock fire insurance companies writing the insurance 
involved in this case, and all other stock fire insurance companies doing business 
in Missouri, maintain a rating bureau in St. Louis, which bureau makes a survey 
of every risk in St. Louis, and fixes and determines the rate of premium that 
should be charged for fire insurance on said risk, and said insurance companies have 
filed a list of said rates in the office of the superintendent of insurance in Jeffer- 
son City, and that the rate fixed by such bureau is the rate that is charged by 
all of said companies, unless the coinsurance clause hereinbefore referred to is 
inserted in the policies, in which even the premium is reduced. 

“(8) On May 18, 1923, the Mound City Roofing Tile Company submitted to 
Adjuster E. W. Bentley, representing a portion of the companies, blank forms 
of proof of loss filled out, containing the amount of the loss at $30,201.99, the amount 
of the sound value at $50,932.99. Proofs of loss, containing the same figures, were 
sudmitted to Adjuster A. L. McCormack for the companies represented by him, 
and similar proofs of loss containing the same figures were submitted to J. H. 
Harrison for the companies represented by him, and these three adjusters repre- 
sent all the companies carrying insurance on all the property involved in the 
case, and each of the adjusters forthwith, on the receipt of said proofs of loss, 
made written exceptions thereto. 

“(9) The parties reserve the right to introduce further evidence in the case, 
and the foregoing stipulations are subject to objections on the part of either of 
the parties because of the relevancy, competency, or materiality.” 

The plaintiff introduced evidence showing that the actual cash value of the 
building structures at the time of the fire was $21,000 to $23,000. 

The cause was tried to a jury. There was a verdict for plaintiff for the 
sum of $1,510.09 on account of the loss sustained by the fire and $200 for attorney 
fees, and judgment was given accordingly. Defendant appeals. 

The defendant contends that the finding of the appraisers as to both the sound 
value of the buildings and the loss or damage thereto is conclusive, and that the 
court erred in permitting the plaintiff to show the actual cash value of the buildings 
and in declining to instruct the jury peremptorily to find for the plaintiff in the sum 
of $934.51. It is the defendant’s contention that the sound value of the buildings 
was conclusively established by the appraisement as $51,977.99, which, added to 
$28,818, the agreed value of the property other than buildings, makes a total valuation 
of $80,795.99; that, since the total insurance carried by the plaintiff on the entire 
property amounted to only $50,000, the plaintiff therefore became a coinsurer to the 
extent of $30,795.99; that the defendant is not liable under its policy for a greater 
proportion of the loss than the amount of its policy bears to the whole insurance, 
including the amount assumed by the plaintiff as a coinsurer; that the whole insur- 
ance, treating the plaintiff as a coinsurer for $30,795.99, amounts to $80,795.99, or 
the total value of the property insured; that as $2,500, the amount of defendant's 
policy, is to $80,795.99, the total value of the property insured, so is defendant's 
liability; that the defendant’s liability so arrived at amounts to $934.51 and no 
more; and that the court should have peremptorily instructed the jury to find for the 
plaintiff for that amount and no more. 
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[1] The appraisal clause was made and inserted in the policy by the insurer 
for its protection and advantage. It is in the nature of a condition, compliance with 
which, on the demand of the insurer, is a prerequisite to the maintenance of an 
action upon the policy by the insured. Under it the insured at the option of the 
insurer must surrender its right to have the amount of its loss determined by a 
tribunal ordained by law for that purpose and submit the determination thereof to 
appraisers selected by the parties. Though the policy in express terms defeats the 
insured’s action for a refusal by the insured to submit to appraisers the determina- 
tion of the amount of the loss, it puts the insurer at no disadvantage for a like 
refusal on its part, for the insured must in such case nevertheless carry the burden 
of proving the amount of its loss. There can be no question that the appraisal 
cause ought to be strictly construed against the insurer. 

The policy provides that the insurer shall not be liable beyond the actual cash 
value of the property, and that the loss or damage shall be ascertained or estimated 
according to such actual cash value; that such ascertainment or estimate shall be 
made by the insured and the insurer, or, if they differ, then by appraisers; that 
the amount of the loss or damage having been thus determined, the sum for which 
the insurer is liable pursuant to the policy shall be payable in 60 days; that it shall 
be optional, however, with the insurer to take all or any part of the property at 
such ascertained or appraised value, and also to repair, rebuild, or replace the prop- 
erty lost or damaged with other of like kind and quality. 

The policy then provides that, in the event of disagreement as to the amount 
of the loss, the same shall be ascertained by appraisers; that the appraisers shall 
ascertain and appraise the loss, stating separately sound value and damage; and the 
award shall determine the amount of such loss. 

It is obvious that the ascertainment and determination of the amount of the 
loss is the cardinal purpose of the appraisement. It is likewise obvious that the 
actual cash value of the damaged property, when sound, must be ascertained in 
order to properly arrive at the amount of the loss or damage, but the ascertainment 
of the value is but an incident to the ascertainment and determination of the amount 
of the loss or damage. 

The “loss or damage” shall be “ascertained or estimated” according to the 
actual cash value. Such “ascertainment or estimate” of the loss or damage shall 
be made by the insured and the insurer, or by appraisers, and “the amount of the 
loss or damage” shall be thus “determined.” In the event of disagreement “the 
amount of the loss” shall be “ascertained” by appraisers. The appraisers shall 
“estimate and appraise the loss.” In their gward they shall state separately “sound 
value and damage.” The award shall “determine the amount of the loss.” So says 
the policy. 

The pecullar wording of the policy cannot be ignored. Any expression of an 
agreement that the award shall determine the actual cash value of the property 
for the purpose of fixing the insured’s liability as a coinsurer seems to be studiously 
avoided, and the policy is so worded as to strongly indicate that the only purpose 
for stating the value in the award is to enable the insurer to take the property at the 
value stated, if it should desire to do so. The appraisers must appraise the loss. 
As an incident to such appraisement of the loss, they must ascertain the value. 
Having ascertained the value as an incident to the appraisement of the loss, they 
must state the value, as well as the damage, in their award, so that the insurer may 
take the property at the value stated, if it so elect. 

The policy is in blanket form, covering a number of separate buildings, with 
a variety of machinery, vehicles, and other articles, both in and outside the build- 
ings. According to the evidence produced by defendant, as well as that produced 
by plaintiff, one of the buildings with its contents was totally destroyed; others were 
only partially destroyed; and others were not damaged at all. It was not necessary, 
in order to appraist the loss or damage to the damaged buildings, that the value of all 
the buildings in the entire plant be ascertained. In fact, the evidence produced by the 
defendant, which in this respect is undisputed, shows that the appraisers did not arrive 
at the amount of the loss or damage by this method. It shows that they appraised the 
loss or damage to the damaged buildings separately, basing their appraisement upon the 
value thereof, and afterwards ascertained the value of the undamaged buildings. 
Obviously they pursued this course because it was unnecessary to ascertain the 
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value of all the buildings as a basis for appraisement of the loss or damage to 
the damaged buildings. 

It not being necessary to ascertain the value of the undamaged buildings in 
order to appraise the loss or damage to the damaged buildings, the ascertainment 
of such value was outside the duties of the appraisers. It was their duty to ascertain 
the value and appraise the damage to the damaged buildings only, and to state such 
value and damage separately in their award. 

If, however, the policy contemplates, as defendant contends, that the appraisers 
shall ascertain and state in their award the value of the entire property insured 
so as to determine the insured’s liability as a coinsurer, though this be unnecessary 
for the purpose of appraising the loss or damage to the damaged property, it 
necessarily follows, we think, that the value of the damaged and undamaged property 
must be separately ascertained and stated. If, to illustrate, a single machine or 
vehicle were damaged to the extent of only a few thousand dollars, does the policy 
contemplate that the appraisers in such case shall ascertain and state in their award 
in a lump sum the value of the entire property so that the insurer may, if it so 
elect, take the entire property at the value so ascertained and stated? Does the 
policy contemplate that the insured must sell his entire property to the insurer at 
whatever price the appraisers may fix in order to secure an adjustment of a loss 
or damage of a few thousand dollars to a sitigle machine or vehicle? Obviously the 
policy contemplates that the appraisers shall ascertain and state separately in their 
award the value of the damaged property, so that the insurer may, if it so elect, 
take the damaged property at the value so ascertained and stated, and so that the 
insured may not be compelled to sell, whether it will or no, its entire property at 
the price fixed by the appraisers, in order to secure an adjustment of the loss or 
damage to the damaged property. This the appraisers did not do. So that, under 
any view of the policy, it is manifest that the finding of the appraisers as to the 
value of the property as stated in their award is without any binding force or effect. 
Security Printing Co. v. Fire Insurance Co., 204 Mo. App. 390, loc. cit. 401, 221 
S. W. 430. 

[2] We conclude that the court did not err in refusing the defendant’s peremp- 
tory instruction, but rightly submitted the question of value to the jury, under the 
evidence and agreed statement of facts, by appropriate instructions. 

[3] Defendant further contends that the trial court erred in submitting to the 
jury the question of vexatious refusal to pay the loss. This contention must be 
sustained. The question of law involved in the construction of the policy is an 
open question in this state. It cannot be said that the question is one about which 
lawyers may not honestly entertain different opinions. The defendant was clearly 
entitled to litigate the question in the courts without being penalized therefor. State 
ex rel. Missouri State Life Ins. Co. v. Allen, 295 Mo. 307, 243 S. W. 839, loc. cit. 
843; Berryman v. Southern Surety Co., 285 Mo. 379, loc. cit. 397, 227 S. W. 96; 
Non Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, loc. cit. 420, 210 
S. W. 37; Goldbaum v. Great Eastern Casualty Co. (Mo. App.) 222 S. W. 868, 
loc. cit. 869; Miller v. Firemen’s Ins. Co., 206 Mo. App. 475, loc. cit. 494, 229 S. W. 
261; Berryman vy. Maryland Motor Car Ins. Co., 199 Mo. App. 503, loc. cit. 506, 
204 S. W. 738; Aufrichtig v. Columbia National Life Ins. Co., 298 Mo. 1, 249 
S. W. 912. 

The commissioner recommends that, if plaintiff will remit $200 as of the date 
of the judgment, the judgment will be reversed and the cause remanded, with direc- 
tions to enter a new judgment in favor of plaintiff and against defendant for the 
sum of $1,510.09, with interest at the rate of 6 per cent. per annum from the date 
of the original judgment, otherwise that the judgment be reversed and the cause 
remanded for a new trial. a 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

Accordingly it is ordered that, if plaintiff will remit $200 as of the date of 
the judgment, the judgment will be reversed and the cause remanded, with directions 
to enter a new judgment in favor of plaintiff and against defendant for the sum ot 
$1,510.09, with interest at the rate of 6 per cent. per annum from the date of the 
original judgment; otherwise that the judgment be reversed and the cause remanded 
for a new trial. 

Daues, P. J., and Becker and Nipper, JJ., concur. 
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On Motion for Rehearing: 

Sutton, C. [4] On motion for rehearing defendant’s counsel place an erroneous 
interpretation upon the opinion. They say that the opinion holds it was not necessary 
to ascertain the sound value of all the buildings insured in order to determine the 
amount of the defendant’s liability under the coinsurance clause of the policy, and 
that it was not necessary to ascertain the sound value of the damaged buildings in 
order to determine the amount of the loss or damage to the damaged buildings. The 
opinion does not so hold. It does hold that it was neither necessary nor proper for 
the appraisers to ascertain or determine the sound value of all the buildings insured 
in order to determine the loss or damage to the damaged buildings. It holds that 
it was both necessary and proper for the appraisers to ascertain the sound value of 
the damaged buildings in order to determine the loss or damage to the damaged 
buildings. It also holds that it was both necessary and proper for the appraisers 
to state in their award separately both the sound value of and the loss or damage 
to the damaged buildings, as ascertained and determined by them. But the appraisers 
did not do this. Though they ascertained the sound value of and the loss or damage 
to the damaged buildings, and stated in their award the loss or damage to the 
damaged buildings, as they were required to do, they did not state therein the sound 
value of the damaged buildings, as they were required to do; but they went beyond 
their powers and duties and ascertained and stated in ‘their award in a lump sum 
the sound value of all the buildings insured. They not only failed to pursue the 
terms of the policy with respect to an affirmative requirement, but acted in excess 
of their powers and duties, and their appraisement was abortive. In determining 
the portion of the loss for which the defendant was liable under the coinsurance 
clause, the sound value of the buildings insured was an open question for the jury. 
and such question was determined by them under the evidence in the case. The 
amount of the loss or damage to the buildings was not an open question for the jury, 
not because it had been determined by the appraisers, but because it had been agreed 
upon by the parties. 

If all the buildings had been involved in the fire, so that it had been necessary 
to ascertain the sound value of all the buildings in order to determine the loss or 
damage thereto, a different question would be here for decision. 

Defendant’s counsel seems to take the position that the agreement for appraise- 
ment executed by the parties sheds some light on the question here not shed by 
the terms of the policy, and they complain that we have overlooked this agreement. 
The agreement is as follows (italics are ours) : 

“To Mound City Roofing Tile Co., St. Louis, Mo.: You claim to hold insurance 
granted by the undersigned and have made claim for loss thereunder. As dis- 
agreement exists as to the amount of loss which is said to have occurred on the 
16th day of March, 1923, we request an ascertainment of the amount of loss, as 
provided in the insurance. To secure such ascertainment and appraisement of the 
loss, stating separately sound value and damage, the undersigned selects Bertram 
Amber, of St. Louis, Mo., as a competent and disinterested appraiser and requests 
you to select a competent and disinterested appraiser and to advise us of your 
selection. 

“All insurance companies insuring property at 3301. Morganford road, St. 
Louis, Mo. 

“[Signed] J. H. Harrison, 
“A. L. McCormack, 
“Each by E. W. Bentley, 
“Adjusting Agents. 

“It is understood and agreed that this appraisal is to take into consideration such 
property as is to be classed as building structures. 

“The undersigned acknowledges the foregoing request for appraisement, and 
hereby selects C. E. Hamilton, of St. Louis, Mo., to act as a competent and dis- 
interested appraiser. 

“TSigned] Mound City Roofing Tile Co., 
“By James J. Masterson, Pres., 
“Claimant.” 

It is obvious that this agreement amounts to nothing more nor less than a sub- 
mission to the appraisers under the terms of the policy to determine the amount of 
the loss or damage to the damaged buildings, stating separately the sound value 
thereof and damage thereto, as ascertained by them. There is no suggestion or 
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hint in the agreement that ‘the appraisers shall ascertain and state in their award 
the value of all the buildings, both damaged and the undamaged, as a basis for 
the determination of the portion of the loss for which the insurer is liable under 
the coinsurance clause, or the portion of the loss for which the plaintiff is liable 
as a coinsurer. 

The Commissioner recommends that the motive for rehearing overruled. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The motion for rehearing is accordingly overruled. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


MOUND CITY ROOFING TILE CO., a corporation, Respondent, v. FIREMEN’S 

fant vid OF NEWARK, NEW JERSEY, a corporation, Appellant. (No. 

(St. Louis Court of Appeals. Missouri. Sept. 29, 1925. Rehearing Denied 
Nov. 20, 1925.) 

Appeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, Judge. 

“Not to be officially published.” 

Leahy, Saunders & Walther, of St. Louis, Robert J. Folonie, of Chicago, III. 
and J. L. Burns, of Troy, for appellant. 

Jourdan & English, and Fred English, all of St. Louis, and Creech & Penn, of 
Troy, for respondent. 

Sutton, C. This is an action upon a fire insurance policy. The cause was tried 
to a jury. There was a verdict for plaintiff for the sum of $1,208.07 on account 
of the loss, and $160 for attorney fees, and judgment was given accordingly. Defend- 
ant appeals. 

The policy in suit in this case covers the same property covered by the policy 
in suit in Mound City Roofing Tile Co. v. Springfield Fire & Marine Insurance Co., 
No. 18834, 277 S. W. 349, this day decided and this case has been submitted here 
to abide the decision in that case. 

The Commissioner therefore recommends that, if plaintiff will in this case 
remit $160 as of the date of the judgment, the judgment will be reversed and the 
cause remanded, with directions to enter a new judgment in favor of plaintiff and 
against defendant for the sum of $1,208.07, with interest at the rate of 6 per cent. 
per annum from the date of the original judgment; otherwise that the judgment 
be reversed and the cause remanded for a new trial. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

Accordingly it is ordered that, if plaintiff will in this case remit $160 as of the 
date of the judgment, the judgment will be reversed and the cause remanded, with 
directions to enter a new judgment in favor of plaintiff and against defendant for 
the sum of $1,208.07, with interest at the rate of 6 per cent. per annum from the 
date of the original judgment; otherwise that the judgment be reversed and the 
cause remanded for a new trial. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


FADANELLI v. NATIONAL SECURITY FIRE INS. CO. (No. 23198.) 
(Supreme Court of Nebraska. Oct. 26, 1925.) 
205 Northwestern Reporter 642 
(Syllabus by the Court.) 

1. INSURANCE—UNDER VALUED POLICY, VALUATION WRITTEN IN 
POLICY IS MEASURE OF RECOVERY IN CASE OF TOTAL LOSS. 
“Under the Valued Policy Law (Comp. St. 1899, c. 43 [art. 1], § 43, the statute 

fixes the worth of the property insured conclusively at the valuation written in the 

contract of insurance, and in case of total loss, that sum is the measure of recovery. 

Lancashire Ins. Ca. v. Bush, 60 Neb. 116, 82 N. W. 313. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

2. INSURANCE—IF PROPERTY INSURED UNDER VALUED POLICY IS 
TOTALLY DESTROYED AS A RESULT OF TWO OR MORE FIRES, 
MEASURE OF RECOVERY IS AMOUNT WRITTEN IN CONTRACT, 
LESS AMOUNT PAID IN SETTLEMENT OF PREVIOUS LOSSES. 
“If, under a valued policy, the property insured is totally destroyed as the 

result of two or more fires, the measure of recovery for the final loss is the amount 
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written in the contract less amounts paid in settlement of previous losses.” Lan- 
cashire Ins. Co. v. Bush, 60, Neb. 116, 82 N. W. 313. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


3. CONSTITUTIONAL LAW—AUTHORITY TO MAKE RULES AND 
REGULATIONS TO CARRY OUT EXPRESSED LEGISLATIVE PUR- 
POSE OR FOR COMPLETE OPERATION AND ENFORCEMENT OF 
LAW WITHING DESIGNATED LIMITATIONS IS ADMINISTRATIVE 
IN NATURE AND ESSENTIAL TO COMPLETE EXERCISE OF 
POWERS OF ALL DEPARTMENTS. 


“Authority to make rules and regulations to carry out an expressed legislative 
purpose, or for the complete operation and enforcement of a law within designated 
limitations, is not an exclusively legislative power. Such authority is administrative 
in its nature, and its use by administrative officers is essential to the complete exercise 
of the powers of all the departments.” State v. Howard, 96 Neb. 278, 147 N. W. 689. 

(For other cases, see Constitutional Law, Dec. Dig. § 77.) 

(Additional Syllabus by Editorial Staff.) 

4, INSURANCE—VALUED POLICY LAW NOT MODIFIED BY LATER 
STATUTE; PROVISION OF POLICY THAT IT SHOULD BE 
OPTIONAL WITH INSURER TO REPLACE DESTROYED PROPERTY 
HELD INVALID IN CASE OF TOTAL LOSS. 

Provision of Valued Policy Law (Comp. St. 1922, § 7809), in view of judicial 
construction given it prior to enactment of insurance code of 1913 (Laws 1913, 
c. 154), are unmodified by Comp. St. § 7836, requiring fire insurance to be issued 
on form prescribed by department of trade and commerce as nearly as practicable 
in form known as New York standard, and provisions of insurance policy providing 
for replacement or rebuilding at option of insurer, as applied to cases of total loss, 
are repugnant to section 7809, and afford no basis for defense by insurer sued on 
policy. 

(For other cases, see Insurance, Dec. Dig. §§ 500, 595.) 


Appeal from District Court, Douglas County; Day, Judge. 

Action by Eunice Fadanelli against the National Security Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Montgomery, Hall & Young, of Omaha, for appellant. 

J. E. Von Dorn, Benj. S. Baker, and J. H. Ready, all of Omaha, for appellee. 

Heard before Morrissey, C. J., and Dean, Day, Good, and Thompson, JJ. 

Per Curiam. The appellant, an insurance company, hereinafter called the com- 
pany, issued its policy upon the property of the appellee, hereinafter called the 
plaintiff, for the sum of $2,500. As a part of the policy is the following provision: 

“Tt shall be optional, however, with this company * * * to repair, rebuild, or 
replace the property lost or damaged with other of like kind and quality within a 
reasonable time on giving notice, within thirty days after the receipt of the proof 
herein required, of its intention so to do.” 

This the company did. 

The plaintiff relies upon the provision in the statute known as the valued policy 
provision, being section 7809, Comp. St. 1922. The company urges section 7836, 
Comp. St. 1922, in avoidance of this provision. Section 7836, is as follows: 

“No fire insurance company shall issue any fire insurance policy covering any 
property or interest therein in this state other than on a form prescribed by the 
department of trade and commerce as nearly as pratticable in the form known as 
the New York standard as now * * * constituted.” 

The precise question presented is: Do the provisions of the statute, section 7836, 
Comp. St. 1922, void or nullify the provision of section 7809, Comp. St. 1922? 

Chapter 488, Laws of New York 1886, § 1, provides: 

“The superintendent of the insurance department shall prepare and file in the 
office of the secretary of state on or before the fifteenth day of November, eighteen 
hundred and eighty-six, a printed form in blank of a contract or policy of fire 
insurance, together with such provisions, agreements or conditions as may be 
indorsed thereon or added thereto and form a part of such contract or policy unless 
the New York board of fire underwriters shall prepare, approve and adopt a printed 
form in blank, of a contract or policy of fire insurance, together with such pro- 
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visions, agreements and conditions as may be indorsed thereon or added thereto and 
form a part of such contract or policy, and file the same in the office of the secretary 
of state, on or before the fifteenth day of October, eighteen hundred and eighty-six, 
and such form when filed shall be known and designated as the ‘standard fire in- 
surance policy of the state of New York.’” 

Section 121 of the Insurance Law of New York, being chapter 28, vol. 5, 
McKinney's Consolidated Laws of New York, annotated, is as follows: 

“The printed blank form of a contract or policy of fire insurance, with such 
provisions, agreements or conditions, as may be indorsed thereon or added thereto 
and form a part of such contract or policy, heretofore filed in the office of the 
secretary of state by the superintendent of insurance or by the New York board 
of fire underwriters pursuant to the provisions of chapter four hundred and eighty- 
eight of the laws of eighteen hundred and eighty-six shall be transferred by the 
secretary of state to the office of the superintendent of insurance and, together with 
such provisions, agreements, or conditions as may be filed by the New York board 
of fire underwriters in the office of the superintendent of insurance and approved 
by him, which provisions, agreements or conditions shall be void if they are in- 
consistent with the standard fire insurance policy heretofore filed in the office of 
the secretary of state, shall be known and designated as the ‘standard fire insurance 
policy of the state of New York.’ No fire insurance corporation, its officers or 
agents, shall make, issue, or deliver for use, any fire insurance policy or the renewal 
of any such policy on property in this state, other than such as shall conform in all 
particulars as to blanks, size of type, context, provisions, agreements and con- 
ditions with such printed blank form of contract or policy; and no other or 
different provision, agreement, condition or clause shall be in any manner made a 
part of such contract or policy or indorsed thereon or delivered therewith.” 

Kentucky Statutes, Sec. 700, provides that in case of total loss by fire the in- 
surer shall be liable for the full estimated value of the property as fixed in the 
policy. A policy provided that the company should not be liable beyond the actual 
cash value of the property at the time of the loss. Held, that such provision was 
of no validity, as the statute fixes the loss at the face of the policy where it is 
total. 

Section 700 provides that in case of a loss by fire the estimated value of the 
property may be diminished to the extent of any depreciation in value of the 
property occurring between the dates of the policy and the loss. Held, that, a 
provision of a policy providing that the amount of loss shall be the cash value at 
time of loss, the proper deduction for depreciation, “however caused,” is invalid. 

Section 700 provides that in case of a loss by fire the insurer shall be liable 
for the value of the property as fixed by the policy. Held, that, in so far as total 
loss is concerned, a provision of the policy providing that the loss “shall in no event 
exceed what it would cost the insured to replace the building” is invalid. 

“A policy provided that in case of difference between insured and insurer as to 
the amount of the loss the sum should be fixed by appraisers. Held, that, if the 
policy meant that the question whether there has been a total loss was to be sub- 
mitted to arbitrators, the provision was void, as submitting a question of law as 
to what was a total loss within section 700, Kentucky Statutes.” Hartford Fire Ins. 
Co. v. Bourbon County Court, 115 Ky., 109, 72 S. W. 739. 

“Where the provisions of that act are in conflict with the provisions of the 
policy, the act controls the policy.” White v. Conn. Mut. Life Ins. Co., 29 Fed. Cas. 
No. 17545, page 1011. 

“A casus omissus in a statute cannot be supplied by a court of law, for that 
would be to make laws.” In re Contest Proceedings, 31 Neb. 262, 47 N. W. 923, 
10 L. R. A. 803. 

In the construction of a statute effect must, if possible, be given to every 
clause, and one clause must not be placed in antagonism to another. McIntosh v. 
Johnson, 51 Neb. 33, 70 N. W. 522. 

“Where one construction leaves a portion of a statute meaningless and nugatory, 
and another construction gives to the entire statute an intelligible and consistent 
meaning, the latter will ordinarily be adopted.” Western Travelers’ Accident Ass'n 
v. Taylor, 62 Neb. 783, 87 N. W. 950. 

“An amended statute is to be construed, in its application to subsequent transac- 
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tions, precisely as though it had been originally enacted in its amended form.” Cass 
County v. Sarpy County, 63 Neb. 813, 89 N. W. 291. 

The certificate to the New York standard form of contract is in the following 
language : 

“State of New York, Office of the Secretary of State—ss.: 

“I have compared the preceding with the ‘standard fire insurance policy of the 
state of New York,’ prepared, approved and adopted by the New York board of 
fire underwriters with certificate and affidavit of the president and secretary of said 
board thereto annexed, filed in this office pursuant to chapter 488, Laws of 1886, on 
the fourteenth day of October, 1886, and do hereby certify the same to be a 
correct transcript therefrom and of the whole of said ‘standard fire insurance policy 
of the state-of New York,’ and said certificate and affidavit so filed, as aforesaid. 

“Witness my hand and the seal of office of the secretary of state, at the city 
of Albany, this fourteenth day of October, one thousand eight hundred and eighty-six. 

“Secretary of State.” 

It is therefore apparent from the laws quoted and the certificate that the terms 
of the policy, indeed the very provision under which the appellant defends, is the 
work of the board of underwriters of New York, and under the decision of this 
court in State v. Howard, 96 Neb. 278, 147 N. W. 689, that part of the insurance 
code which would leave the form of the policy or insurance code to the Legislature 
of the state of New York or to the insurance commissioner of that state is void 
and unconstitutional, and that portion which in effect adopts or approves the form 
presented by the board of underwriters is valid. As is pointed out by appellant in 
its brief, the valued policy provision of our insurance law has been a part of our 
law since 1889 (Laws 1889, c. 48), while the provision adopting the New York 
standard form of policy was enacted in 1913 (Laws 1913, c. 154). Under the 
constitutional provision the amended law was copied in toto into the insurance code. 
This included the valued policy provision of 1889. 

[1, 2] In Lancashire Ins. Co. v. Bush, 60 Neb. 116, 82 N. W. 313, the valued 
policy provision was under consideration, and this court, speaking through Judge 
Sullivan, said: 

“Under the valued policy law (Comp. St. 1899, c. 43, § 43), the statute fixes the 
worth of the property insured conclusively at the valuation written in the contract of 
insurance, and in case of total loss, that sum is the measure of recovery.” 

“If, under a valued policy, the property insured is totally destroyed as the result 
of two or more fires, the measure of recovery for the final loss is the amount written 
in the contract less amounts paid in settlement ‘of previous losses.” 

In the opinion of this case the court. says: 

“The law in question was designed to repress an evil practice, to advance public 
interest and promote justice. It was an exercise of legislative power justified by 
considerations of public policy.” 

Apparently the evil practices are still present and the same considerations were 
present in 1913 as were present in 1889. No reason appears for not enforcing the 
valued policy provision. 

In considering the valued policy law of the state of Missouri, the United States 
Supreme Court, speaking through Justice McKenna, said: 

“We see no risk to insurance companies in this statute. How can it come? Not 
from fraud and not from change, because, as we have seen, the presumptions of the 
statute do not obtain against fraud or change in the valuation of the property. 
Risk then can only come from the failure to observe care—that care which it might 
be supposed, without any prompting from the law, underwriters would observe, 
and which if observed would make their policies true contracts of assurance, not 
seemingly so, but really so; not*only when premiums are paying, but when loss is to 
be paid. The state surely has the power to determine that this result is desirable, 
and to accomplish it even by a limitation of the right of contract claimed by 
plaintiff in error.” Orient Ins. Co. v. Daggs, 172 U. S. 557, 19 S. Ct. 281, 43 L. 
Ed. 553. 

The position of the appellant forces us to a construction of the following 
situation. The provision of the valued policy law makes it a part of the insurance 
contract, and in terms as follows: 

“Whenever any policy of insurance shall be written to insure any real property 
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in this state against loss by fire, tornado or lightning, and the property insured 
shall be wholly destroyed, without criminal fault on the part of the insured or 
his assignee, the amount of the insurance written in such policy shall be taken 
conclusively to be the true value of the property insured, and the true amount of 
loss and measure of damages.” Comp. St. 1922, § 7809. 

In the same contract is a provision as follows: 

“It shall be optional, however, with this company * * * to repair, rebuild, or 
replace the property lost or damaged with other of like kind and quality within a 
reasonable time on giving notice, within thirty days after the receipt of the proof 
herein required, of its intention so to do.” 

In considering these provisions, it should be borne in mind that this court 
has held: 

“Insurance upon a building is insurance upon a building as such and not upon 
the materials of which it is composed.” Insurance Co. of North America v. Bachler, 
44 Neb. 549, 62 N. W. 911. 

See German Ins. Co. v. Eddy, 36 Neb. 461, 54 N. W. 856, 19 L. R. A. 707. 

Where real property is wholly destroyed by fire, any provision of the policy of 
insurance covering such property which in any manner limits the amount of the 
loss at less than the sum written in the policy is in conflict with the statutory rule, 
invalid, and will not be enforced. 

(3] In State v. Howard, supra, this court said: 

“We are of the opinion that it was the intention of the Legislature that the 
New York form should be adopted as the basis of the insurance contract, and 
that the words ‘as nearly as practicable’ should be construed to mean as nearly as 
practicable considering the other provisions contained in the insurance code which 
in anywise are inconsistent with or modify the provisions of the New York standard 
form of contract.” 

Can it be said, without doing violence to the ordinary and accepted meaning of 
terms, that a payment of the amount fixed in the policy by the assured and for 
which he has received and accepted the premium, in place of meaning dollars, means 
plank, building materials, labor, materials, etc.? If a payment were tendered to 
the insurer in like commodities, would they accept it in place of the dollars they 
fixed as the premium due upon the policy in suit, and, failing so to do, upon what 
course of reasoning may the company consistently ask to satisfy its liability in other 
and less valuable commodities than that which it required and received? The answer 
is obvious. 

The valued policy act was designed to repress an evil practice, and thereby 
advance public interest and promote public justice by securing for the assured a 
policy payment, in the event of total loss, of the full amount of indemnity for 
which he contracted, and for which he paid. In the present instance we ‘have a 
recurrence of the evil practices above referred to, to wit: The endeavor to secure 
a settlement by the insurer for less than his contract in terms imposses upon him. 
This conclusion certainly cannot be gainsaid. It must be admitted that the purpose 
of the rebuilding clause in the policy in question, and its only purpose, was and is 
that it might enable the defendant company in case of a total loss, to discharge its 
liability on the policy by an expenditure of a less sum of money than would be 
required to pay the amount of insurance named in the policy. In no other way 
could the company derive any benefit from that clause. If the expense of rebuilding 
would exceed or even equal the amount of the insurance mentioned, there could be 
neither advantage nor object on the part of the company to undergo that trouble, and 
when the expense is less the performance of that condition by rebuilding the destroyed 
property would be but a mode of satisfying the obligations of the company by pay- 
ment to persons other than the assured of a sum Itss than became payable on the 
policy according to the provisions of the statute. Thus, the evident purpose by this 
method is to accomplish by indirection the effect of a transaction expressly prohibited 
hy the ordinary construction of the terms of the section of the statute involved. 
Particularly is this true in the light of the Nebraska decisions heretofore cited, which 
were made prior to the adoption of the act of 1913, and which decisions construed 
the identical language which now appears in the present insurance code. A fair 
consideration of the doctrines and principles, announced in these decisions referred 
to, leads to no other conclusion than that agreements for rebuilding and replace- 
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ment, such as are contained in the policy in suit, and on which the company relies, 
are repugnant to the provisions of section 43, ch. 43, art. 1, Comp. St. 1899. Now, 
the language construed in these decisions appears as re-enacted without modification 
or the slightest change in the act of 1913. The ordinary canon of construction 
applicable to this situation is that the re-enactment of a statute which had been 
theretofore construed continues the situation as it was, and by implication makes the 
judicial construction, theretofore had, an essential part of the statute thus re- 
enacted. Therefore, the Legislature in adopting or re-enacting this provision and 
making it a part of the insurance code of 1913, by fair construction, adopted and 
continued in force and effect the judicial construction theretofore placed upon it. 
State v. Cornell, 54 Neb. 647, 75 N. W. 25. 

[4] Keeping in mind the reasons that caused the adoption of this statute, the 
evils sought to be repressed thereby, giving the provisions of section 7809, Comp. St. 
1922, full force and effect, and as bearing the judicial construction that was given it 
by this court prior to 1913, and giving section 7836, Comp. St. 1922, a construction 
identical with that applied by this court in State v. Howard, supra, it follows that 
the provisions of section 7809 are wholly unmodified by section 7836, Comp. St. 
1922, and that the “insurance board” are without authority to retain any clause 
or provision of the “New York standard policy” which would in the slightest de- 
gree modify or impair the rights guaranteed or secured by section 7809; that this 
is fully expressed in the words of a form prescribed by the insurance board “as 
nearly as practicable in the form known as the New York standard as now * * * 
constituted.” Therefore, the provisions of the form must yield to the terms of 
the statute, and, where inconsistent, the terms of the statute must prevail. It fol- 
lows that the provisions of the policy in suit providing for replacement or rebuilding 
at option of insurer are, as applied to cases of total loss, repugnant to section 7809, 
Comp. St. 1922, and invalidated thereby, and would thus afford no basis or foundation 
for the defense sought to be made by the company in this action. The judgment of 
the district court is. 

Affirmed. 


CALNON v. FIDELITY PHENIX FIRE INS. CO. (No. 23371.) 
(Supreme Court of Nebraska. Nov. 18, 1925.) 
205 Northwestern Reporter 942. 
(Syllabus by the Court.) 

2. INSURANCE—OWNER OF ELEVATOR CANNOT RECOVER FOR 
VALUE OF GRAIN STORED THEREIN BELONGING TO ANOTHER, 
UNLESS HE IS LIABLE TO OWNER OR HIS ASSIGNS. 

In an action on a fire insurance policy by the owner of an elevator, to recover 
for loss of grain destroyed by fire, he cannot recover for the value of grain stored 
therein and belonging to another, unless the insured is liable to the owner of the 
stored grain, or his assigns, for the value thereof. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

Appeal from District Court, Hall County; Paine, Judge. 

Action by George E. Calnon against the Fidelity Phenix Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

J. L. Cleary, of Grand Island and Kennedy, Holland, De Lacy & McLaughlin, of 
Omaha, for appellant. 

Prince & Prince and B. T. Cunningham, all of Grand Island, and A. S. Johnston, 
of Lincoln, for appellee. 

Heard before Morrissey, C. J., and Dean, Day, Good, Thompson, and Eberly, JJ. 

Goon, J. Plaintiff brought this action on two policies of fire insurance, each 
for $4,000, issued by the defendant, covering plaintiff's grain and stock food in plain- 
tiff’s elevator building at Alda, Nebraska, which was destroyed by fire on September 
22, 1921. 

Plaintiff alleged that at the time of the fire there was in the elevator building 
13,750 bushels of grain and 3 barrels of stock food, of the total value of $9,419; 
that of this grain 7,250 bushels was wheat, of the value of $1.02 a bushel; 800 
bushels, barley; 4,500 bushels, corn; and 1,200 bushels, oats. Defendant admitted 
the issuance of the policies, the ownership of the building, and that the elevator was 
destroyed by fire, but denied that plaintiff had on hand the amount of grain and 
stock food as set forth in plaintiff’s petition, and alleged that there was on hand 
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and burned not to exceed 3,000 bushels of grain. Other issues were raised which 
it will not be necessary to consider. Trial to a jury resulted in a verdict of $8,496 
for plaintiff, being the full amount of the policies, with interest thereon. Upon the 
hearing on motion for a new trial, the court directed a remittitur of $931.66 as a con- 
dition to overruling the motion. The remittitur was made by plaintiff, leaving his 
net recovery $7,558.34. Defendant appeals. 

The errors assigned are that the verdict is excessive and is not sustained by the 
evidence ; error in permitting plaintiff to amend his petition after trial had begun; 
and error in the giving and refusal of instructions. 

Plaintiff testified that at the time of the fire there was in the elevator 7,250 
bushels of wheat, as alleged in the petition; that, in arriving at this amount, he 
figured from his books the entire amount of grain that he had purchased from the 
time he bought the elevator, in June, 1919, down to the time of the fire and deducted 
therefrom the amount that he had sold and shipped out, but he concedes that grain 
was sold to the farmers from time to time and that his record of these sales was 
burned, so that he was unable to more than guess or estimate as to the amount that 
was sold from the elevator to the farmers during the more than two years; nor does 
he appear to make any allowance for shrinkage. Witnesses for defendant, who 
had been in the elevator and examined its contents three or four days before the 
fire, testified that the amount of grain therein was less than 6,000 bushels. Were this 
the only testimony, it would present a question for the jury, and its verdict would 
be final; but there is other evidence by plaintiff from which it can be demonstrated 
that his evidence as to the amount of grain in the elevator is inaccurate. He and 
other witnesses testified as to the.dimensions of the elevator and how it was divided. 
On this point there is no conflict. 

From this evidence it appears that the elevator was divided into 11 bins. The 
exact dimensions (except depth) is given. The depth of 6 bins is given as 33 or 34 
feet; of 3 bins as 23 or 24 feet; and of 2 bins as 25 feet. Taking the dimensions 
of each bin and allowing for the greatest depth, the maximum capacity of each bin 
can be readily ascertained. It appears that there were 6 bins with.a maximum cap- 
acity of 1,812 bushels each; 2 bins with a capacity of 1,490 bushels each; 2 bins 
with a capacity of 1,550 bushels each, and 1 bin with a capacity of 1,733 bushels. 
The total capacity of all of the bins aggregated 18,685 bushels. 

Plaintiff testified that all of the grain that was put in the elevator was pur- 
chased and weighed over his scales, and that he had an accurate scale record of the 
grain; that between the Ist day of August, 1921, and the 22d day of the following 
September, when the fire occurred, he purchased grain of various kinds, amounting 
in the aggregate to 8,006 bushels. He also testified that he had an accurate record 
of grain shipped out of the elevator between those dates, and produced his books 
and gave the quantity of grain shipped in each car, from which it appears that 
15,480 bushels of grain was shipped out of the elevator during the same period, and 
at least one wagon load of 58 bushels was sold and taken from the elevator by a 
farmer. It thus appears that 15,538 bushels had been sold and taken out of the 
elevator between August 1 and September 22. If the elevator was filled to its 
capacity on the Ist day of August, there could have been no more than 18,685 
bushels of grain therein. If to that amount is added the amount purchased and put 
into the elevator between those dates, the total amount would be 26,691 bushels. 
If from this amount is deducted the quantity of grain shipped out, there would 
remain but 11,153 bushels that possibly could have been in the elevator at the time 
of the fire, demonstrating that plaintiff’s testimony, that there was 13,750 bushels in 
the elevator at the time of the fire, is incorrect. But plaintiff also testified that 
there was 4,500 bushels of corn in the elevator, of which more than 4,000 bushels 
had been therein since prior to the Ist day of August. It is evident that on and 
after the lst day of August at least three bins must have been used for corn. His 
testimony is also to the effect that at all times between those dates a considerable 
quantity of barley and oats was in the elevator, so that two of the bins must have 
been used for oats and barley, leaving but six bins that could have been available 
for wheat. If we assume that the five bins used for corn, oats and barley were the 
smaller bins, that would leave the six larger bins for wheat, the maximum capacity 
of these six bins was 10,872 bushels, which is the most that plaintiff could possibly 
have had on hand on the Ist day of August, 1921. From his books he shows that 
the number of bushels of wheat purchased, and which went into the elevator, be- 
tween August 1 and September 22, was 7,035 bushels, and that during the same 
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period there was sold and taken from the elevator 14,650 bushels. If we add the 
number of bushels purchased, and which went into the elevator, to the maximum num- 
ber of bushels which could have been on hand August 1, it makes a total of 17,907 
bushels, and, deducting from that amount the number of bushels shipped out of the 
elevator, 14, ‘650 bushels, leaves 3,257 bushels of wheat as the maximum quantity 
that could have been in the elevator at the time of the fire, instead of 7,250 bushels, 
as testified by plaintiff. These physical facts demonstrate the inaccuracy and un- 
reliability of plaintiff's testimony as to the number of bushels of wheat and other 
grain in the elevator at the time of the fire. 

We have not overlooked the argument, made by counsel for. plaintiff, to the 
effect that, where grain is of a superior quality, a bushel of dry measure will hold 
more than a bushel of weight, and thus the capacity of the elevator and of the 
wheat bins might be increased to the extent of 10 per cent. But even this allowance 
is wholly insufficient to account for the great discrepancy between the demonstrated 
facts and the amount of grain, as testified by plaintiff. 

[1] It has long been the established rule in this jurisdiction that a finding 
of a jury in a law action, on conflicting evidence, will not be disturbed on appeal, 
unless manifestly wrong. It is likewise the rule that, where the verdict of a jury is 
against the weight and reasonableness of the evidence, it will be set aside and a 
new trial granted. Bentley v. Hoagland, 94 Neb. 442, 143 N. W. 465. The rule 
that a verdict will not be disturbed when there is evidence tending to support it does 
not apply where the verdict is opposed to the undisputed physical facts shown to 
exist. Dodd v. Omaha & C. B. St. R. Co., 104 Neb. 692, 178 N. W. 258; Oliver v. 
Union P. R. Co., 105 Neb. 243, 179 N. W. 1017 

In the instant case, the only evidence to support the verdict was that given by 
the plaintiff himself. The undisputed physical facts amount to a demonstration that 
his evidence is untrue. The verdict is not sustained by the evidence and must be 
set aside. 

It is unnecessary to consider the question as to whether there was error in 
permitting the amendment to the petition after trial had begun. 

[2] The error complained of in the giving and refusal of instructions relates 
to a quantity of grain that was in the elevator at the time of the fire, having been 
placed there for storage, and on which the owner had procured insurance. The 
owner had settled with the insurance company and received full payment therefor. 
The owner testified on the trial that he had no claim against plaintiff for the loss 
of this grain. It was developed over objection, by incompetent testimony that the 
owner had assigned his claim to the insurance company, which had paid the loss. 
The trial court directed that plaintiff was entitled to recover for all the grain in the 
elevator, regardless of whether it was there for storage purposes. It is evident that 
plaintiff could only recover for such loss as he, himself, had sustained by the fire,. 
and if the owner of the stored grain had no claim therefor, as against plaintiff, then 
plaintiff* could not recover for that grain in this action, unless the owner of such 
grain had duly assigned his claim to another who had a valid claim therefor against 
plaintiff. Of that there was no competent evidence in this trial. There was therefore 
error in the instruction given. 

For the reasons given, the judgment of the district court is reversed and the 
cause remanded for further proceedings. 

Reversed. 


DUDLEY v. CONTINENTAL INS. CO. 
(Supreme Court of New Hampshire. Rockingham. Dec. 3, 1925.) 
131 Atlantic Reporter 354. 

1. INSURANCE—ASSIGNMENT OF FIRE POLICY PROHIBITED BE- 
CAUSE RISK OR HAZARD OF LOSS MAY BE INCREASED BY 
CHANGE OF OWNERSHIP. 

Provision in fire policy, prohibiting an assignment, is based on idea that risk and 
hazard of loss may be increased by a change of ownership. 
(For other cases, see Insurance, Dec. Dig. § 343.) 

. INSURANCE—TRANS ACTION BY WHICH INSURED’S POSITION WAS 
CHANGED TO THAT OF MORTGAGEE HELD “SALE” RENDERING 
POLICY VOID. 

Transaction by which insured parted with all proprietary interest in the property, 





336 The Insurance Law Journal, Vol. 66 [March, 1926 


changing his position from that of owner to that of mortgagee, whose only right was 
one of foreclosure for condition broken, constituted a sale within meaning of fire 
policy, rendering it void, unless insurer waived compliance with its terms or was 
estopped to deny it. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE—TRANSFER OF PROPERTY NOT AN ASSIGNMENT OF 

FIRE POLICY BY OPERATION OF LAW. 

Where insured never executed any regular assignment of policy in transaction by 
which he parted with all proprietary interest in the property and changed his posi- 
tion to that of mortgagee, transfer of property did not effect an assignment of policy 
by operation of law. 

(For other cases, see Insurance, Dec. Dig. § 215.) 


5. INSURANCE—INSURER NOT ESTOPPED TO REQUIRE COMPLIANCE 
WITH TERMS OF FIRE POLICY AGAINST SALE OF PROPERTY. 
Where fire policy prohibited sale of property or assignment of policy by insured 

without insurer’s consent, insurer held not estopped to require compliance therewith 

by request of insured to agent, long since dead, to assign a policy not then in force, 
especially where such request was not answered. 
(For other cases, see Insurance, Dec. Dig. § 388[1].) 


6. INSURANCE—FIRE POLICY PROHIBITING SALE OF PROPERTY UN- 
LESS ASSIGNMENT MADE IN ACCORDANCE WITH ITS TERMS 
HELD APPLICABLE TO SALE, THOUGH INSURED RETAINED AN 
INTEREST BY MORTGAGE BACK. 

Provision of fire policy prohibiting sale of property or assignment of policy unless 
insurer consented held applicable to transaction constituting sale of property though 
insured retained an interest therein, by a mortgage back, since object of such provision 
was to prevent an enhancement of moral risk, and provision safeguarding mortgage 
interests applying only when policy had been made payable to mortgagee as such. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

7. INSURANCE—RIGHTS OF PARTIES TO FIRE POLICY HELD FIXED 
AT MOMENT OF LOSS. 

Where fire policy prohibited sale of property or assignment of unless insurer 
consented, policy was breached by transaction by which insured’s position with refer- 
ence to property was changed from that of owner to mortgagee, with right to fore- 
close for condition broken; and it was immaterial that after loss occurred mortgage 
was in process of foreclosure, since rights of parties were fixed at moment of loss. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Transferred from Superior Court, Rockingham County; Doe, Judge. 

Assumpsit by John H. Dudley, administrator, against the Continental Insurance 
Company. Jury answered special questions in favor of plaintiff, and the defendant 
excepted to a denial of motions for non-suit and directed verdict. Cause transferred. 
Judgment for defendant. 

Assumpsit on a fire insurance policy placed by the defendant on the homestead of 
William S. Hooke, the plaintiff’s intestate. The policy was issued by the Pollard In- 
surance Agency of Plaistow, June 20, 1921, and was to be in force for a period of 
three years. It contained the usual provision that it should be void if, without the 
asset in writing or in print of the company, the property should be sold or the policy 
assigned. 

“Jens 19, 1922, Hooke conveyed the property insured to one Jennie La Bar, taking 
a mortgage back for his support. At about the same time a letter was written in his 
behalf to one A. J. Sawyer, who, in the years 1909, 1912, and 1915, had issued policies 
in the Manufacturers’ & Merchants’ Mutual Insurance Company of New Hampshire 
on the property. The writer of the letter, after referring to the property as insured 
in the Merchants’ & Manufacturers’ Ins. Co. of Concord, N. H.,” gave notice that 
the property had been conveyed, and asked Sawyer if he would attend to the matter 
of assigning the policy. He further stated that counsel had “advised” that this should 
be done. 

Sawyer, however, had died five years before, and his insurance business had been 
taken over by the Pollard agency. The property was totally destroyed by fire March 
30, 1923, and at that time the policy on which suit is brought had never been formally 
assigned. 
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Motions for a non-suit and a directed verdict were denied subject to the defendant’s 
exception, and special questions were submitted to the jury, who found that the Pol- 
lard agency received the letter above mentioned, and that before its receipt the policy 
had been forwarded to the insured. Transferred by Doe, J., with the following 
ruling: 

“If proof of additional facts would entitle plaintiff to recover any part of the 
amount insured, the case shall stand for further trial; otherwise such judgment shall 
be entered as the parties are entitled to upon the foregoing facts.” 

William H.’ Sleeper, of Exeter, for plaintiff. 

Thorp & Branch, of Manchester, for defendant. 

Marste, J. [1] “The object of the stipulation in a policy of insurance against 
a sale of the property insured is apparent. It is obviously based upon the idea that 
the risk and hazard of loss may be increased by a change of ownership.” Baldwin v. 
Insurance Co., 60 N. H. 422, 424 (49 Am. Rep. 324). The provision prohibiting an 
assignment of the policy is based upon the same idea. Breeyear v. Insurance Co., 71 
N. H. 445, 446, 52 A. 860. 

[2] By his deed and arrangement for support the insured parted with all pro- 
prietary interest in the premises, changing his position from that of owner, with power 
to manage and control the property, to that of a mortgagee, whose only right was one 
of foreclosure for condition broken. The transaction was a sale and rendered the 
policy void according to its terms, unless there is evidence that the defendant waived 
compliance with those terms or is estopped to deny it. 

[3] It should be remarked at the outset that the insured never in fact executed 
any regular assignment of the policy, and that the transfer of the property did not 
effect an assignment by operation of law. Baldwin v. Insurance Co., supra, 425; 
Lahiff v. Insurance Co., 60 N. H. 75; Cummings v. Insurance Co., 55 N. H. 457. 

The fact has been established by a special finding that the defendant’s agent 
received the letter addressed to Sawyer, but the evidence on which this finding was 
based has not been reported. If it is conceded that a request to an agent long since 
dead to assign a policy not then in force must have been understood by the defendant’s 
agent as a request to assign the policy in suit, it must also be conceded that the mere 
failure to answer the letter containing that request would constitute neither a waiver 
nor an estoppel. 

[4, 5] To create an estoppel by silence there must first be a duty to speak (Allen 
v. Shaw, 61 N. H. 95; Conway Bank v. Pease, 76 N. H. 319, 326, 82 A. 1068), and, 
whatever course business courtesy may have demanded, it is clear that the defendant 
was under no legal obligation to remind the insured that the policy was in his posses- 
sion, and that its assignment was an act which he himself must perform. 

It is significant that the letter itself does not purport to be an informal assign- 
ment nor even evince an attempt to assign. Here, as in Lahiff v. Insurance Co., 
Supra, 76, “no transfer or’ assignment was made to which the company could assent, 
and the agent’s knowledge of the conveyance of the property insured could not have 
the effect to create a contract of insurance between the parties, or bind the company 
to a contract that never was made.” See Prescott v. Jones, 69 N. H. 305, 41 A. 352. 

[6] But the plaintiff takes the position that the provisions of the policy relating 
to sale and assignment were not intended to apply to a case where the insurer retains 
an interest in the premises by virtue of a mortgage back. As already indicated, the 
object of such provisions is to prevent an enhancement of the moral risk. Any 
change of ownership or occupation may mean an increased hazard, and where insur- 
ance companies undertake to protect themselves against such a contingency, a condition 
inserted in the policy for that purpose is construed “to mean what the language im- 
ports, that a sale * * * of the property renders the policy void.” Baldwin v. Insurance 
Co., supra, 425. See, also, Moore v. Insurance Co., 62 N. H. 240, 242, 13 Am. St. 
Rep. 556; Hill v. Insurance Co., 58 N. H. 8&2. 

[7] While it is true that mortgage interests are safeguarded hy an express pro- 
vision in the policy under discussion, that provision applies only when the policy has 
been made payable to the mortgagee as such. The plaintiff in the present case is the 
administrator of the insured. It is claimed that the support which the grantee 
promised as the consideration for the conveyance was not furnished in the lifetime 
of the insured, and that the mortgage conditioned to secure that support is now in 
process of foreclosure. 

What has transpired since the fire is not material, however, for the rights of the 
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parties were fixed “at the moment of the loss.” Hall v. Association, 64 N. H. 405, 
406, 13 A. 648, 649. If, therefore, the plaintiff can maintain this action it must be by 
reason of the interest his intestate had as mortgagee at the time the property was 
destroyed. 

“But even if the plaintiff had an insurable interest at the time of the fire, the 
conveyance * * * was a change of title that defeats the plaintiff's right of recovery 
upon this policy, which contains a stipulation that any change of title shall render 
the policy void. The question is not whether there still remained an insurable interest 
in the plaintiff, but whether the plaintiff can recover under this policy. By the express 
terms of his contract, the plaintiff agreed that he should have no right of action for 
property conveyed without notice to the defendants, and the law does not annul or 
alter his contract.” Baldwin v. Insurance Co., supra, 423. 

On the evidence submitted the defendant was entitled to a directed verdict. No 
additional facts susceptible of proof have been suggested which would change that 
result. The exceptions are sustained. 

Judgment for the defendant. 

All concur. 


DIEHL v. GRAND FARMERS’ MUT. FIRE & LIGHTNING INS. CO. 
(Supreme Court of North Dakota. Aug. 4, 1925. Rehearing Denied Oct. 23, 1925.) 
205 Northwestern Reporter 672. 

(Syllabus by the Court.) 

1. INSURANCE—CLAUSE IN FIRE INSURANCE POLICY MAKING POL- 
ICY VOID FOR CONCEALMENT OR MISREPRESENTATION BY IN- 
SURED OF MATERIAL FACT CONCERNING INSURANCE OR 
SUBJECT THEREOF, OR OTHER FRAUD, EITHER BEFORE OR 
AFTER LOSS, HELD VALID. 

A clause in a fire insurance policy prov iding that the entire policy shall be void 
if the insured had concealed or misrepresented in writing or otherwise any material 
fact or circumstance concerning this insurance, or the subject thereof, or if the 
interest of the insured in the property be not truly stated herein, or in case of any 
fraud or false swearing by the insured touching any matter relating to this insur- 
ance, or the subject thereof, either before or after loss, is a valid and enforceable 
provision, but such matter must be material, made knowingly, and for the purpose 
of deceiving and defrauding the insurance company. 

(For other cases see insurance, Dec. Dig. §§ 253, 553 [1].) 


2. INSURANCE—ON ALLEGATION OF FALSE STATEMENTS BY IN- 

SURED IN PROOF OF LOSS AND INTRODUCTION OF EVIDENCE 

IN SUPPORT THEREOF, INSURANCE COMPANY HELD ENTITLED 

TO HAVE SUCH ISSUES SUBMITTED TO JURY UNDER PROPER 

INSTRUCTIONS. 

The answer in this case alleges that the plaintiff made false statements in proof 
of loss, that she included in the proof of loss property belonging to others, property 
which she did not have, and property that had been removed from the house before the 
fire, and further alleges that the fire was caused by the plaintiff's own willful inten- 
tional act, all for the purpose of defrauding the defendant. There being proof offered 
in support of said allegations, the defendant was entitled to have such issues sub- 
mitted to the jury under proper instructions on such subject, when the same were 
not covered in the instructions of the court. 


(For other cases, see Insurance, Dec. Dig. § 668 [14].) 


(Additional Syllabus by Editorial Staff.) 

3. INSURANCE—INSTRUCTION THAT FALSE SWORN STATEMENT OF 
LOSS BY INSURED WOULD BE IMMATERIAL IF LOSS ACTUALLY 
AMOUNTED TO CERTAIN SUM HELD ERROR. 

In action of fire insurance policy, instruction that if plaintiff made false sworn 
statement concerning loss to find for defendant for dismissal of action, but such 
statement would be immaterial if loss actually amounted to specified sum, was error 
as being contradictory, and was also error under Comp. Laws 1913, § 9982, making 
false statements of loss under insurance contracts offense punishable by imprison- 
ment or fine. 


(For other cases, see Insurance, Dec. Dig. § 553 [1].) 
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Appeal from District Court, Ward County; Lowe, Judge. 

Action by Edna B. Diehl against the Grant Farmers’ Mutual Fire & Lightning 
Insurance Company on a fire insurance policy. Judgment for plaintiff, and defendant 
appeals from an order denying a motion for a new trial, or, in the alternative, for 
judgment notwithstanding the verdict. Reversed and remanded. 

B. H. Bradford, of Minot, for appellant. 

E. R. Skinkler and G. O. Brekke, both of Minot, for respondent. 

Burke, J. [1] This is an action brought by the plaintiff against the defendant 
to recover on an insurance policy for loss, or damage, by fire, to the amount of 
$1,200, on household furniture, clothing, stores, and provisions contained in a dwelling 
house that was consumed by fire. 

Defendant, in its answer, claims that the plaintiff made false statements in 
proof of loss; that she included in the proof of loss property belonging to others, 
property which she did not have, and property that had been removed from the 
house before the fire, and defendant further alleges that the fire which consumed 
the property of the plaintiff was caused by plaintiff's own willful and intentional 
act, and all for the purpose of defrauding the defendant. 

The case was tried to a jury, and at the close of the plaintiff’s testimony the 
defendant moved the court to direct a verdict for the defendant, which was objected 
to by plaintiff and denied by the court. At the close of the case, the defendant 
again renewed its motion, which was objected to and properly denied by the court, 
under section 7643, C. L. 1913, as amended by chapter 335, S. L. 1923. The jury 
returned a verdict for the plaintiff for the full amount of her claim, and the defend- 
ant moved for judgment notwithstanding the verdict, or for a new trial, under 
chapter 335, S. L. 1923. 

Section 7643, C. L. 1913, as amended by chapter 335, S. L. 1923, provided that 
if a motion is made for a directed verdict and the adverse party objects thereto, 
such motion shall be denied, and the court shall submit to the jury such issue or 
issues within the proceedings on which any evidence has been taken as either or any 
party to the action shall request. 

The third, fourth, and fifth specifications are much more serious. The insurance 
policy, in lines 6, 7, 8, and 9, provides: 

“That the entire policy shall be void if the insured has concealed or misrep- 
resented, in writing; or otherwise, any material facts or circumstances concerning 
this insurance, or the subject thereof, or if the interest of the insured in the property 
be not truly stated herein, or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject thereof whether before 
or after a loss.” 

We are of the opinion that the court should have given the instruction in the 
fourth specification of error, or should have covered the subject. The instruction 
given on that subject is incomplete and misleading, as follows: 

“The defendant admits the issuing of the policy, and the fire, but denies that 
the loss was $1,200, and claims if there was a loss, it was less than that amount. 
The defendant further alleges as a defense to the action that the plaintiff made a 
sworn proof of loss as required by the policy and that the plaintiff in such sworn 
proof of loss willfully and intentionally made false statements as to the extent of the 
loss for the purpose of deceiving and defrauding the insurance company and asks 
that the action be dismissed. The burden of proof is upon the plaintiff to prove her 
cause of action to your satisfaction by a fair preponderance of the evidence, that is 
by the greater weight of all the evidence in the case, and if she has so proven her 
cause of action, then you would find for the plaintiff for such sum as you find her 
entitled to under all the’ evidence and these instructions. However, the burden of 
proof of showing that the sworn statement made by the plaintiff was false an was 
willfully made for the purpose of defrauding the insurance company is upon the 
defendant, to show the same by a fair preponderance of the evidence.” 

This instruction is incomplete, and the last paragraph should have preceded. the 
second paragraph as a part of the first paragraph. It is incomplete in this: While 
it does say that the burden of proof “of the showing that the sworn statement made 
by the plaintiff was false and was willfully made for the purpose of defrauding the 
insurance company is upon the defendant to show the same by a fair preponderance 
of the evidence,” it does not say what the effect will be if the jury should so find. 
It should have said that the burden was upon the defendant to show the same by a 
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fair preponderance of the evidence, and that if it did, then the jury should find for 
the defendant. 

[3] The court also gave the following instruction, which is assigned as error: 

“Should the jury find that the plaintiff in this case knowingly and willfully, and 
with the intent to deceive the insurance company concerning the extent of her loss, 
made a false sworn statement as to her loss by the fire for the purpose of defrauding 
the insurance company, then you should find for the defendant for a dismissal of this 
action. However, should the jury find that the plaintiff made such a false sworn 
statement concerning her loss, but you further find that her loss actually amounted 
to $1,000 on the household furniture and clothing insured, and $118 on the stores and 
provisions, then such false statement would be immaterial, and you should find for 
the plaintiff for the full amount; that is the sum of $1,200.” 

The last part of this instruction is in conflict with and nullifies the first part 
and is in conflict with section 9982, C. L. 1913, which reads as follows: 

“Every: person who presents or causes to be presented any false or fraudulent 
claim, or any proof in support of any such claim, upon any contract or insurance, 
for the payment of any loss, or who prepares, makes or subscribes any account, 
certificate, survey, affidavit, proof of loss or other book, paper or writing, with 
intent to present or use the same, or to allow it to be presented or used in support 
of any such claim, is punishable by imprisonment in the penitentiary not less than 
one and not exceeding three years, or by a fine not exceeding one thousand dollars, 
or both.” 

Since the statute specifically forbids the making of false or fraudulent claims 
or any proof in support of any such claim upon any contract of insurance, for the 
payment of any loss, or the preparation of any such proof with intent to present 
or to allow it to be presented or used, it is immaterial whether the loss is less or 
greater than the amount of insurance. That part of the instruction, viz., “But if 
you further find that the loss actually amounted to $1,000 on the household furniture 
and clothing insured, $118 on the stores and provisions, then such false statements 
would be immaterial, and you should find for the plaintiff for the full amount— 
that is, the sum of $1,200”—is error under our statute (section 9982), and the 
great weight of authority (26 C. J. 382, § 492), as follows: 

“Sec. 492. H. Fraud and False Swearing, I. In General. . There is usually a 
provision in policies of fire insurance that any fraud or false swearing by insured 
relating to the loss, or in the proofs of loss, will forfeit any right of recovery under 
the policy. Such a provision is valid and enforceable’—citing U. S. S. C.; Fed.; 
C. C. A.; Ark.; Fla.; Ill.; Ind.; Iowa.; La.; Me.; Mass.; Mich.; Mo.; Nev.; N. Y.; 
Okl.; Or.; Pa.; Tenn.; Tex.; Va.; and Manitoba; Wright v. Frat. Health & Acci- 
dent Ass’n, 107 Me. 418, 78 A. 475, 32 L. R. A. (N. S.) 461, and the notes thereto; 
also Arel v. First Nat. Fire Ins. Co., 195 Mo. App. 165, 190 S. W. 78; Claflin v. 
Insurance Co., 110 U. S. 81, 3 S. Ct. 507, 28 L. Ed. 76; 14 Ruling Case Law, § 515, 
. 1343. 

[2] There was plainly in issue in the case at bar the questions as to whether 
the statement of loss contained property belonging to others, property plaintiff re- 
moved from the house before the fire, the question of fraudulent overvaluation, 
and the origin of the fire. The defendant was entitled to have these issues presented 
to the jury, and the refusal to give the instructions requested on said issues when 
the same were not covered by the instructions of the court is error. 

The judgment of the district court is reversed, and the cause is remanded for 
furthé:: proceedings in accordance herewith. 

Christianson, C. J., and Johnson, Birdzell, and Nuessle, JJ., concur. 


WASHINGTON FIRE RELIEF ASS’N v. ALBRO, et al. (No. 19477.) 
(Supreme Court of Washington. Dec. 9, 1925.) 
241 Pacific Reporter 356. 

1. INSURANCE—INSURER CANNOT COMPLAIN AFTER LOSS HAS 
OCCURRED THAT SITUATION WAS NOT WHAT IT SUPPOSED IT 
TO BE. 

It is insurer’s obligation to know the facts as to other insurance, and if nothing 
is concealed from it, it cannot be heard to complain after a loss has occurred that 
situation was not what it supposed it to be. 


(For other cases, see Insurance, Dec. Dig. § 377 [3].) 
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2. INSURANCE—FIRE POLICY NOT INVALIDATED FOR NONCOMPLI- 
ANCE WITH REQUIREMENTS, WHERE FAULT WAS THAT OF 
INSURER'S AGENT. 

Policy of fire insurance held not invalidated because requirements as to taking 
of insurance on property in other companies was not strictly complied with, where 
fault causing omission was that of insurer’s agent rather than insured’s. 

(For other cases, see Insurance, Dec. Dig. § 288 [1].) 


5. INSURANCE—EVIDENCE HELD NOT TO PREPONDERATE AGAINST 
CONCLUSION THAT CONTRACT OF INSURANCE WAS NOT IN- 
DUCED BY FRAUD OR CONCEALMENT. 

Evidence held not to preponderate against conclusion of trial court that there was 
no fraud or concealment which induced contract of fire insurance. 
(For other cases, see Insurance, Dec. Dig. § 665 [3].) 


6. INSURANCE—EVIDENCE HELD TO SHOW THAT VALUE OF PROP- 

ERTY INSURED EXCEEDED AMOUNT OF INSURANCE. 

Evidence held to show that value of property insured exceeded amount of in- 
surance thereon, and that insured suffered a loss on its destruction in excess of sums 
paid on account thereof. 

(For other cases, see Insurance, Dec. Dig. § 665 [4].) 


8 INSURANCE—ONE CANNOT INSURE FOR HIS OWN BENEFIT 
PROPERTY OF ANOTHER IN WHICH HE HAS NO INTEREST. 
_ One cannot insure for his own benefit property of another in which he has no 
interest. 
(For other cases, see Insurance, Dec. Dig. § 114.) 


9. INSURANCE—HUSBAND HAD INSURABLE “INTEREST” IN BARN 
BELONGING TO HIS WIFE, WHERE ITS MAINTENANCE WAS ES- 
SENTIAL TO PURPOSE OF OBTAINING A LIVELIHOOD. 

Husband had an insurable interest in barn belonging to his wife, where they were 
living on the land as a home and were farming it as a means of livelihood, and 
maintenance of barn was essential to that purpose, and hay in barn was product 
of their joint labor; “interest” not being limited to property or ownership in subject- 
matter of insurance. 

(For other cases, see Insurance, Dec. Dig. § 115 [7].) 

Mackintosh, J., dissenting. 

Department 1. 

Appeal from Superior Court, Lewis County; Reynolds, Judge. 

Action by the Washington Fire Relief Association against James H. Albro and 
another. Judgment for defendants, and plaintiff appeals. Affirmed. 

Forney & Ponder, of Chehalis, for appellant. 

W. E. Bishop, of Chehalis, and C. D. Cunningham, of Centralia, for respondents. 

Futierton, J. On.August 14, 1923, the appellant, a mutual fire insurance 
association, issued a policy of fire insurance to the respondent James H. Albro, 
insuring a barn and its contents, with certain other property, against loss by fire. 
The barn and its contents were destroyed by fire on the day preceding the date 
of the issuance of the policy. The association, nevertheless, adjusted the loss and 
paid to Albro in settlement thereof the sum of $970. Subsequently the association 
conceived that the policy had been procured by fraudulent representations and 
fraudulent concealment of the fact that there was other insurance on the property, 
and brought the present action to recover the sum paid. There was a former trial 
of the cause in the court below, the judgment entered in which was reversed on 
appeal to this court because of erroneous exclusion of testimony. Washington Fire 
Relief Association v. Albro, 130 Wash. 114, 226 P. 264. On the remand of the 
cause it was again tried, resulting in a judgment denying recovery. The present 
appeal is from the last-mentioned judgment. 

That there was in fact other insurance on a part of the property destroyed 
by the fire, namely, the barn, the evidence conslusively shows. The barn was 
situated upon farm property, a tract of land consisting of some 55 acres. Some time 
prior to the issuance of the insurance here in question, the respondents borrowed the 
sum of $2,000, executing a mortgage upon the land as security for the loan. The 
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mortgage provided that the borrowers should keep the buildings on the land insured 
in a named sum for the benefit of the mortgagee, and insurance was procured on the 
barn from an old line insurance company in the sum of $1,000 in the name of the 
mortgagee. This insurance was in force at the time of the loss and was paid in full 
by the insurance company to the mortgagee shortly after that time. On the question 
whether the appellant insurance company had notice of the prior insurance at the 
time it issued its policy and at the time it paid the loss, the evidence is in conflict. 
The application for the insurance was made by the respondent James H. Albro. 
The agent of the insurance company testified that at the time the application was 
made he asked the respondent the direct question whether there was any other 
insurance on the property, and that the question was answered in the negative 
without qualification or explanation of any sort, and that he so recorded the answer 
in the written application for the insurance which the respondent signed. The 
respondent testified that the question asked him was whether he (the applicant) had 
other insurance on the property, and that he answered this question in the negative, 
but that he, at the same time, informed the agent of the fact that he with his 
wife had borrowed money on the land, and had insured the buildings thereon in 
favor of the mortgagee as security for the loan. It does not appear that he was 
asked or that he intormed the agent as to the amount of the loan or as to the 
amount of the insurance on the buildings, but it equally appears that he was not 
questioned as to these matters. 

it is testified by one of the appellant’s adjusters that, at the time the fire loss 
was adjusted, he asked the respondent James H. Albro whether there was any other 
insurance on the barn, and was answered to the effect that there was not. The 
respondent denies this statement, saying that no questions were asked him at that 
time concerning other insurance. ‘The appellant’s learned counsel in their argu- 
ments contend that the testimony of the respondent James H. Albro is equivocal 
and artful, and argue that his own testimony shows him to be unworthy of belief. 
But an examination of his testimony does not convince us that the criticism is just. 
He is directly supported by his correspondent, and some of the circumstances sur- 
rounding the transaction in our opinion lend credence to his testimony. The appellant, 
as we have before stated, is a mutual fire insurance company. It insures the property 
of those persons only who belong to an order called in the record “The Grange.” 
After the respondents moved onto the land on which the insured building was 
situated, they were solicited to join the order mentioned,:and were informed of 
its advantages, one of which was that they could procure insurance on their property 
without excessive cost. After they had joined the order, the agent of the insurance 
company was sent to them to take their application. In listing the property for 
insurance, only the barn, its contents, consisting of hay and harness, and certain 
personal property—"“piano and a graphophone”—in the dwelling house on the prem- 
ises, were listed. Since there were a dwelling house and some outbuildings on the 
premises in addition to the barn, it would seem that the omission to list the other 
property would have excited sufficient curiosity to provoke inquiry. This, at least, 
is not an unnatural inference, and to us it lends credence to the thought that the 
agent had some knowledge of the situation, 

[1] It is possible, and we think it highly probable, that neither the agent who 
took the application nor the officers of the company who approved it had knowledge 
of the exact situation; but this would not avoid the policy. It was the appellant's 
obligation to know the facts, and, if nothing was concealed from it, it cannot now 
be heard to complain that the situation was not what it supposed it to be. Workman 
v. Royal Exchange Assurance, 96 Wash. 559, 165 P. 488. 

[2] The fact whether a false representation was made at the time of the adjust- 
ment of the loss stands upon the testimony of one of the adjusters that it was 
made and the denial of the respondent James H. Albro. It is of some significance, 
however, that the other adjuster present made no inquiry himself, and heard none 
made by his coadjuster. It may be added here that the policies of the company do 
not prohibit the taking of insurance on property insured in another company. The 
requirements in this respect were not, it is true, ‘strictly complied with in this 
instance, but the fault causing the omission was that of the appellant’s agent 
rather than that of the respondents, and for this reason it cannot be urged to avoid 
the policy. 
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[3-5] In this connection it is argued that an unfavorable inference as to the 
truth of the respondent’s testimony should be drawn from the fact they did not 
call as a witness a daughter of one of the respondents who was present in the 
dwelling house at the time the application for the insurance was taken. But, assuming 
that the rule is as the contention assumes it to be, we cannot think the fact here 
shown justifies an application of the rule. The age of the daughter is not shown, 
nor was it shown that she was at any time in the room where the transaction was 
conducted. The facts actually appearing from which it is thought she overheard 
the transaction are that the rooms of the house were small; that the daughter was 
in an adjoining room; and that the door between the rooms was at all times open. 
But it further appeared that some new sheet music had been brought into the house 
on that day, and that the daughter was, at the time of the transaction, trying out 
the music on the piano. Although she was “playing softly,’ it would seem that the 
possibility of her hearing and comprehending the transaction was too remote to base 
an inference that her testimony, if she had been called, would be unfavorable to 
the respondents. But the rule itself, even under the most favorable circumstances, has 
not much behind it either of force or substance. It is always within the right of 
the complaining party to call the witness who he has reason to suspect has knowledge 
of facts favorable to him, and, when he fails to do so, unless prevented by the act 
of the other side, the presumption in his favor, arising from the fact that the other 
side did not call the witness, can and should have but little weight. Our conclusion 
on this branch of the case, therefore, is that the weight of the evidence does not 
preponderate against the conclusion of the trial court to the effect that there was no 
fraud or concealment which induced the contract of insurance. 

The existing insurance on the barn at the time of the fire aggregated $1,600. 
The appellant contends that this sum is grossly in excess of its value. The evidence 
of value was conflicting. On the part of the appellant, it was shown that the barn 
was old, having stood for more than a quarter of a century. Certain of its witnesses 
who had never seen the structure, and who testified as experts in answer to 
hypothetical questions, stated that it could have but little more than a nominal 
value. Others again, who had seen it, placed values upon it much less than the 
amount of the insurance. On the other side, it was shown that the building was of 
cedar construction, the life of which was much longer than that of the usual 
building materials; that it showed no evidence of rot, and was substantial and storm 
proof; that it had in it a tin-lined granary capable of holding 125 bushels of grain, 
a workbench, and a place in which could be stored farm machinery and other farming 
utensils; that it was fitted with stanchions for some 6 cows and with stalls for 3 
horses; that these stalls were laid with a substantial floor, back of which was a 
concrete drain, constructed for the more convenient removal of waste, and witnesses 
for the respondents, familiar with its construction, estimated its value when destroyed 
as being between $1,600 and $2,000. 

[6] It is the policy, of course, of all standard insurance companies, and it is in 
accord with sound public policy, to require the owner of property to carry a part of 
his insurance; that is to say, it is not the policy to insure to the full value of the 
thing insured. The reason is obvious. If the owner must suffer a loss because of 
the destruction of his property by fire, he is more apt to exercise care for the 
prevention of fire than he will be if another must bear it, and there is less induce- 
ment for the criminally inclined to resort to incendiarism. There was here no 
great margin between the amount of the insurance and the value of the property 
insured, even if we accept as true the testimony most favorable to the respondents, 
and none at all, if we accept the minimum valuations of their witnesses or the 
valuations of the witnesses for the appellant; but on this question we are inclined 
to follow the conclusions of the trial court. It seems to us that the more credible 
testimony is that the value of the property exceeded the amount of the insurance, 
and that the insured suffered a loss in excess of the sums paid on account thereof. 
Nor is there anything in the record tending to show, as the appellant somewhat 
urgently insinuates, that the fire was the result of negligence, carelessness, or possible 
design on the part of the respondent. Its origin, it is true, is not accounted for, 
and it is true that it occurred shortly after the respondents left the place, leaving 
no one in charge. But it was shown that the respondents performed nothing more 
than the usual and customary chores about the premises before leaving, and that 
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they left for a legitimate purpose, namely, to attend a neighborhood picnic. We 
can discover nothing in the record that tends to show that the fire originated from 
anything other than an unknown fortuitous circumstance, the protection against 
which is the very purpose for which insurance is obtained. 

[7-9] In its complaint the appellant alleged that the insured property was the 
community property of the respondents, and that James H. Albro procured the in- 
surance in his own name for and on behalf of the community. These allegations 
were admitted in the answer of the respondents. On the trial of the cause it de- 
veloped from the testimony of the respondent Johanna Albro that the real property 
on which the barn was situated was property acquired by her prior to her marriage 
with James H. Albro. After this fact developed, the appellant asked leave to amend 
its complaint and leave to introduce further evidence of the fact that the property 
destroyed was the separate property of the respondent Johanna Albro, and that the 
other respondent, in whose name the insurance was taken, had no insurable interest 
therein. But we think that the action of the court does not require a further hear- 
ing for the purpose of taking evidence even were we to concede that the court 
abused its discretion in disallowing the amendment. The fact that the property was 
the separate property of Johanna Albro now sufficiently appears in the record, 
and, since the cause is triable in this court de novo, we may consider the fact as 
established. But it by no means follows that there must be for this reason a re- 
versal of the judgment of the trial court. 

It was shown by undisputed evidence, and by evidence that could hardly be suc- 
cessfully disputed, that the respondents were living upon the land as a home; that 
they were farming it as a means of obtaining a livelihood; and that the maintenance 
of a barn on the premises was essential to that purpose. It was shown, further- 
more, that prior to the time the insurance was applied for, the respondents consulted 
together .as to the advisability of taking out further insurance, and as to the prop- 
erty to be covered thereby, and even while the application was being prepared a con- 
sultation was had between them whether certain personal property not theretofore 
considered should be included therein. 

It is a rule of law, founded on sound public policy, that one person cannot in- 
sure for his own benefit the property of another in which he has no interest. But 
the husband in this instance was not without interest. The contents of the barn, at 
least the hay therein, was the product of the joint labor of both the husband and 
wife, and was their community property. In this plainly the husband had an inter- 
est and could lawfully insure it in his own name for their joint benefit. So, also, 
we think, he had an insurable interest in the barn, notwithstanding it may have been 
legally the separate property of his wife. As is shown by the cases collected in 
20 C. J. 20, under section 3, the term “interest,” as used in the phrase “insurable 
interest,” is not limited to property or ownership in the subject-matter of the insur- 
ance; that where the interest of the insured in, or his relation to, the property is 
such that he will be benefited by its continued existence, or will suffer a direct 
pecuniary loss by its destruction, his contract of insurance will be upheld, although 
he has no legal or equitable title. As we have shown, the husband in this instance 
had a direct pecuniary interest in the maintenance of the barn on the premises, and 
under the rule it must follow that he had an insurable interest therein. A some- 
what analogous.case is Pearman v. Farmers’ Mut. Fire Ins. Co. (Mo. App.) 214 
S. W. 292. The facts involved and the holding of the court thereon sufficiently 
appear from the following excerpt from the opinion: , 

“The first question to be determined is whether plaintiff had an insurable inter- 
est in the property. We think he had. Plaintiff’s father-in-law, in an attempt to 
make a will, directed that the title to the farm (on which the insured barn stood) 
should remain in the name of his estate for 6 years, during which time plaintiff and 
his wife were to pay $100 a year rent on it, also taxes and insurance, and farm the 
land in good shape by rotation of crops, manuring, preventing washes, and keeping 
up fencing and repairs; and, upon this being faithfully done, a deed was to be 
made to plaintiff’s wife and the heirs of her body. After the father’s death the 
heirs entered into an agreement with plaintiff and his wife whereby the terms of 
the attempted will were ratified and agreed to be carried out. It was while plain- 
tiff and his wife were in possession under said will and agreement, and during the 
continuance of the 6 years, that the insurance involved herein was taken out. Under 
these circumstances, plaintiff had an insurable interest in the property. 2 Joyce on 
Insurance, §§ 887, 888, 961.” 
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[10] Again we think the contract of insurance can be upheld on the principle 
of agency. There was here an implied, if not a direct, authorization by the wife to 
the husband to effect the insurance, and she would not be heard to assert want of 
authority on the part of the husband to avoid personal liability on the obligation 
incurred in so doing. By the converse of the proposition she is equally entitled to 
the benefits arising therefrom. Stating the principle involved in another way, the 
insurance was effected by the husband acting on his own behalf, in so far as their 
joint interests were involved, and as the agent of the wife, in so far as the trans- 
action affected her separate interests. There is no evidence of fraudulent intent in 
this respect, and it must follow that there was a valid contract of insurance. 

The trial court did not err in refusing to allow a recovery of the payment made 
on account of the loss. 

The judgment will stand affirmed. 

Tolman, C. J., and Holcomb, and Askren, JJ., concur. 

Mackintosh, J. I dissent. 
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MARINE 


TYSON et ar. v. UNION INS. SOC. OF CANTON, Limitep. 
(District Court, N. D. California. August 6, 1924.) 
8 Federal Reporter (2d) 356. 
INSURANCE—DAMAGE TO CARGO FROM RAIN DRIVEN BY WIND IS 

CAUSED BY WIND, A PERIL OF THE SEA. 

Damage to cargo is due to wind, a peril of the sea, and so covered by policy, 
where cargo was injured by rain, which would not have reached the cargo, had it not 
been driven by the wind, making the wind the proximate cause. 

(For other cases, see Insurance, Dec. Dig. § 413.) 


In Admiralty. Libel by James Tyson and others against the Union Insurance 
Society of Canton, Limited. On exceptions to libel. Exceptions overruled. 

Andros & Hengstler and F. W. Dorr, all of San Francisco, Cal., for libelants. 

McCutchen, Olney, Mannon & Greene, of San Francisco, Cal., for respondent. 


PartripGE, District Judge. The libel charges that a quantity of rice in bags 
was shipped from San Francisco to Santiago. It was transshipped from the ship to 
certain barges in the harbor, and while it was being so transshipped a storm came 
up, driving the waves and rain against the rice, so that a large quantity of it was 
damaged. The libel then charges the issuance of a policy of insurance by the re- 
spondent. 

It appears that the respondent, by chemical analysis, determined what part of the 
rice had been injured by sea water, and for that part it either paid or stands willing 
to pay. Respondent, however, refused to pay for the rice injured by the rain, on the 
ground that damage by fresh water does not constitute a peril of the sea. The 
question is thus squarely presented by the exceptions to the libel as to whether or not 
that damage was due to a peril of the sea. The question is absolutely new, so far 
as the industry of counsel goes, and I myself haxe examined it, and find no case 
parallel to it, and therefore it must be resolved in accordance with general principles 
and the nearest authority bearing upon the matter. 

It is conceded, of course, by everybody, that damage by the wind or waves is 
among the perils of the sea. The question here is whether or not rain driven by the 
wind is within the meaning of the phrase, because it is conceded that the rain would 
not have reached the rice if it had not been for the wind. It is certain that, if the 
wind drove the ship off her course and on a reef or bar, it would be within the 
phrase; s0, equally, it would be within that phrase if the wind drove some foreign 
body against the ship and wrecked or damaged her. 

In the opinion of Lord Herschell in The Xantho (1887) 12 App. Cas. 510, it is 
said: 

“A policy of insurance is an absolute contract to indemnify for loss by perils of 
the sea, and it is only necessary to see whether the loss comes within the terms of the 
contract, and is caused by perils of the sea; the fact that the loss is partly caused by 
things not distinctly perils of the sea does not prevent its coming within the contract. 
In the case of a bill of lading it is different, because there the contract is to carry 
with reasonable care, unless prevented by the excepted perils.” 

The philosophy of the matter is discussed in Dudgeon v. Pembroke, 9 Q. B. 595, 
as follows: 

“But in all cases the law regards the proximate cause of the loss; and it would be 
difficult to find a better example of what Lord Bacon calls the infinity of the ‘causes 
of causes, and their impulsion one on the other,’ than is afforded in this case. The ship 
perished because she went ashore on the coast of Yorkshire. The cause of her going 
ashore was partly that it was thick weather’and she was making for Hull in distress, 
and partly that she was unmanageable because full of water. The cause of that cause, 
viz., her being in distress and full of water, was that when she labored in the rolling 
sea she made water; and the cause of her making water was that when she left 
London she was not in so strong and staunch a state as she ought to have been; and 
this last is said to be the proximate cause of the loss, though since she left London 
she had crossed the North Sea twice. We think it would have been a misdirection 
to tell the jury that this was not a loss by perils of the seas, even if so connected with 
the state of unseaworthiness as that it would prevent any one who knowingly sent 
her out in that state from recovering indemnity for this loss.” 
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In this circuit, in The Santa Rita, 176 F. 895, 100 C. C. A. 360, 30 L. R. A. (N. S.) 
1210, the case was that the Santa Rita had allowed quantities of oil to escape and 
cover a portion of the surface of San Francisco Bay in the neighborhood of the dock 
in Oakland. This oil took fire; certain goods on a wharf were partly destroyed. The 
point made was that the real cause of the loss was not the escape of the oil, but 
the fact that some one had negligently thrown a cigar stub or something of that kind, 
and thereby set the oil on fire. The Circuit Court of Appeals, however, pointed out 
that the most reliable test to apply in determining whether an act is the proximate or 
remote cause of the damage is to determine whether a responsible human agency has 
intervened. If a new agency or power has intervened, of itself sufficient to stand as the 
cause of the misfortune, the other must be considered as too remote. 

It has been pointed out frequently that the causa causans of the schoolmen is 
not necessarily, nor perhaps usually, the causa proxima of the law. It might readily 
be said that the last cause in the instant case was the rain, and yet the proximate 
cause within the méaning of the law was the wind, without whose agency the rain 
could not have reached the rice. 

Exceptions to the libel will therefore be overruled, with the usual time to answer. 


AKTIEBOLAGET MALAREPROVINSERNAS BANK v. AMERICAN MER- 
CHANT MARINE INS. CO., and three other cases. 
(Court of Appeals of New York. Nov. 24, 1925.) 
149 Northeastern Reporter 830. 

2. INSURANCE—EXTRA VOYAGE FROM ENGLAND TO SWEDEN AND 
BACK HELD UNNECESSARY “DEVIATION” WITHIN WAR RISK 
POLICY, RELEASING INSURER. 

Where vessel, on return voyage to United States, was intercepted by British war- 
ship, and detained in British port, but after her release was required as condition for 
supplying her with sufficient coal to reach United States to discharge cargo and 
make voyage to Sweden and return with cargo, heid, that voyage from England to 
Sweden and return was deviation not necessary to preserve vessel or cargo from 
imminent peril or danger, which relieved insurers from the liability for loss. 


(For other cases, see Insurance, Dec. Dig. 314.) 


3. INSURANCE—CLAUSE IN WAR RISK POLICY HELD TO EXEMPT 
INSURER FROM LIABILITY DURING PERIOD OF DETENTION OR 
CAPTURE. 

A clause in war risk policies that they were warranted free from any claim 
arising from capture, seizure, arrest, or restriction, pre-emption or detainments by 
British government relieves insurers from liability for loss of ship if torpedoed by 
Germans during the time of capture or detention by British warship. 


(For other cases, see Insurance, Dec. Dig. § 409.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Separate actions by the Aktiebolaget Malareprovinsernas Bank against the Ameri- 
can Merchant Marine Isnsurance Company, against the Federal Insurance Company, 
against the A£tna Insurance Company of Hartford, Conn., and against the National 
Fire & Marine Insurance Company. Judgments for plaintiff against each defendant 
were affirmed by the Appellate Division (211 App. Div. 608, 208 N. Y. S. 173), and 
defendants appeal. Reversed and rendered. 

D. Roger Englar, Vincent L, Leibell, and Henry B. Potter, all of New York City, 
for appellants. 

J. B. Engel and J. G. Engel, both of New York City, for respondent. 

Crane, J. The plaintiff has recovered four judgments upon four marine insur- 
ance policies issued respectively by the American Merchant Marine Insurance Com- 
pany, the Federal Insurance Company, the A<tna Insurance Company, and the National 
Fire & Marine. Insurance Company. The four actions were tried together with five 
others before the court, without a jury. The policies covered the steamship Ada 
against war risks, and are substantially similar in form. The issues in all the actions 
are the same, with the exception of the one against the National Fire & Marine Insur- 
ance Company. The policy in that case did not contain the warranty clause against 
capture and detention by the British government. 

{1] The judgments have been unanimously affirmed by the Appellate Division, 
so that we must take the facts as they are stated in the findings. It is the claim of the 
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appellants that these facts show a deviation relieving the insurers from liability. The 
Ada was insured for a voyage from New York to Gothenberg and return. It was 
while making a fourth trip across the North Sea that she was torpedoed by a Ger- 
man submarine and sunk. The defendants say they insured for two trips across the 
om but not for a third and fourth, and that these were not within the terms of the 
policies. 

A question has arisen as to the plaintiff’s insurable interest. The facts regarding 
this are set forth in the opinion below (211 App. Div. 608, 206 N. Y. S. 173), and 
need not be repeated here. We will assume for the purposes of this appeal that the 
plaintiff may recover if the loss comes within the policies. 

Turning now to the findings, we have these events and circumstances. At the 
times mentioned herein the steamship Ada hailed from the kingdom of Sweden, and 
sailed under the Swedish flag; that on or about the 26th day of September, 1916, while 
the steamship Ada was at the port of New York, the defendants insured the ship by 
the policies in question at and from New York to Gothenberg, whilst there, and return 
to the United States, Atlantic port or ports, direct or oherwise, against risk of capture, 
seizure, or destruction, or damage by man of war, letters of marque, by takings at 
sea, arrests, restraints, detainments, and acts of kings, princes, and people, authorized 
by and in the prosecution of hostilities between belligerant nations. 

On or about the 30th day of September, 1916, the Ada sailed from New York 
bound for Gothenberg, Sweden, on the voyage, described in the policy, and arrived 
safely, in due course. 

On the 25th November following, the Ada, having discharged her cargo at 
Svieanbore Sweden, and having taken on a cargo, duly sailed on her return trip to 

ew York. 

After leaving Gothenberg, she was hailed by a British man of war, and directed 
by the officer in command to proceed to the port of Stornoway, Scotland, where, on 
or about December 5, 1916, she arrived in company of said British man of war. She 
remained there until about December 23, 1916, when she was directed by the British 
authorities to proceed to Bristol, England. She arrived there in due course, and re- 
mained under the direction of the British government until April 21, 1917. 

On that date the owners of the Ada finally prevailed upon the British authorities 
to permit her to sail from Bristol, England, upon her voyage to New York, but at 
that time she was unable to commence said voyage by reason of having insufficient 
coal aboard to safely undertake it. On leaving Gothenberg, the steamer had sufficient 
coal to take her to New York, but, by reason of the detention by the British govern- 
ment, her coal supply had given out, so that she had to have more coal to cross the 
Atlantic. The British government controlled the coal supply required by ships sailing 
from Scandinavian ports. 

How was the Ada to get her coal? The findings continue. The owners of the 
steamship Ada, continuing their efforts to replete the supply of bunker coal sufficient 
to enable the ship to safely make the voyage to New York, finally succeeded, so that 
at or about that time (April 21, 1917) the British authorities agreed to furnish the 
steamship Ada with a supply of bunker coal sufficient to enable her to complete her 
voyage, upon condition, however, that the said steamship Ada first discharge the 
cargo she had taken aboard at Gothenberg, carry a cargo to Gothenberg, and from 
thence to an English port, having done which the British authorities agreed to allow 
the steamship Ada to procure sufficient bunker coal to carry her to New York. Un- 
der these circumstances the steamship Ada discharged at warehouse in Bristol the 
cargo she had taken aboard at Gothenberg, took on a cargo of coal at Bristol, which 
was the cargo directed by the British authorities to be loaded aboard her, and carried 
same to Gothenberg, Sweden. This cargo she discharged at Gothenberg, Sweden, 
and, pursuant to the direction of the British authorities, took on another cargo, and 
with it sailed from Gothenberg, Sweden, to Hull, England. For the carriage of the 
coal back to Gothenberg, the owners of the vessel received freight in the sum of 
$80,361.90. For her voyage from Gothenberg back to Hull the freight moneys 
amounted to $85,942.50. On this voyage of the vessel from England back to Sweden 
and return the vessel was insured by the owners, which is not the insurance here 
in question. 

On the 9th day of June, 1917, as the Ada was thus sailing from Gothenberg, 
Sweden, back to Hull, England, she was sunk by a German submarine, and totally 
lost. 
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The other findings bearing upon the question of deviation, so far as they are 
findings of fact and not conclusions of law, are to the effect that from the time the 
steamship Ada was hailed by the British man of war, the master was unable to con- 
tinue the voyage to New York, because the supply of bunker coal had become in- 
sucient to complete the trip; that it was the intention of the steamship Ada and her 
owners to take up her cargo again, after she had returned from Gothenberg on her 
second trip and which cargo she had discharged at Bristol, and to carry such cargo 
to New York, being the voyage she had originally undertaken when she had sailed 
from Gothenberg, Sweden, to New York on the voyage described in the insurance 
policies. It is also found that the only way open to the Ada to procure a sufficient 
supply of bunker coal to enable the ship to steam to New York was to make the trip 
back to Gothenberg as agreed with the British government. 

Having all these facts, the statement made in finding 23 that the trip back to a 
Swedish port was not an independent voyage, but subordinate to, and in furtherance 
of, the main voyage is a conclusion of law which we are permitted to review upon 
this appeal. 

[2] The finding that the proximate cause of the loss of the steamship Ada was a 
torpedo discharged by the German submarine, in the course of the prosecution of the 
war then waging between Great Britain and Germany, was made in view of the 
clause stamped on the policies, with the exception of that issued by the National Fire 
and Marine Insurance Company, reading as follows: 

“Warranted free from any claim arising from capture, seizure, arrests, restraints, 
pre-emption or detainments by the British Government or their Allies.” 

The conclusion reached by the trial justice in his twenty-third finding of fact, 
above referred to, is the point involved in these cases. Was the voyage back to Goth- 
enberg the voyage covered by the policies, or was it a deviation which relieved the 
insurers from liability? This is a question of law which is to be determined by 
applying the terms of the policies to the facts. A “deviation,” as the term is applied 
in marine insurance, means that the ship has made a departure from the stated route 
not contemplated by the parties to the contract, and not rendered necessary to save 
the ship or cargo. As in every other case of contract, the question of liability depends 
upon the terms used by the parties in connection with the nature of the voyage. The 
cases which have been brought upon marine insurance policies turn upon the intent of 
the parties and the voyage contemplated, as expressed in the contract. The Willdo- 
mina (C. C. A.) 300 F. 5, 18; Seccomb v. Provincial Ins. Co., 10 Allen (92 Mass.), 
305, 315; 1 Phillips.on Insurance (5th Ed.) p. 555. “A deviation from the described 
course or employment of an insured vessel, unless compelled by necessity, * * * 
constitutes a defense to an action thereon for a subsequent loss, however slight or 
harmless the deviation may appear to be.” The question is determined by the language 
used in the policy. Snyder v. Atlantic Mutual Ins. Co., 95 N. Y. 196, 47 Am. Rep. 29. 
1 Arnould on Marine Insurance (11th Ed.), 558, puts the question this way: 

“Was the port one which, on the true construction of the policy, was within the 
course of the voyage as contemplated by the parties?” 

And again, in section 411: 

“1. That the extent of the powers they confer on the ship is to be judged of, not 
so much by verbal criticism on the terms employed (such as ‘to call,’ ‘to touch,’ or ‘to 
touch and stay’), as by reference to the true scope and nature of the adventure con- 
templated by the policy. 

“2. That, however extensive the language of these clauses may. be, they can never 
confer a power of visiting ports out of that which, upon a fair construction of the 
whole policy, appears to have been the course of the voyage insured as contemplated 
by the parties; nor can they justify the ship in visiting any port, even though within 
the local limits of the voyage insured, for any purpose unconnected with the main 
object of the adventure.” 

These insurance companies and the insured made a contract whereby the steam- 
ship Ada was insured against loss from German submarines going from New York 
to Gothenberg and back. What must the parties have had in nmnd in making this 
contract? What was the risk assumed and insured against? This was a war risk. 
The parties knew that certain waters had become dangerous to ships because of sub- 
marine activities. For pay, the insurance companies were willing to assume the risk. 
The risk, however, was limited to one voyage over and back through the danger zone. 
To get to Gothenberg on the west coast of Sweden, it is necessary for ships to go 
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through the North Sea. Every one knew at the time that this was a particularly 
dangerous place, made so by the war. The risk was created by warships. If the Ada 
went through the North Sea back and forth without being torpedoed, it was the in- 
surer’s gain. If she were destroyed, it was the insurer’s loss. , This must have been 
within the contemplation of the parties, and the chances which they voluntarily took 
as part of this business transaction. Is it fair to assume that either party to the 
policy contemplated that, after the Ada had gone into the North Sea and come out 
again without harm, she would go back and make another trip through the danger 
zone, and that the policy would cover such a voyage? I think not. The policy reads: 

“From New York to Gothenberg, whilst there, and return to the United States, 
Atlantic port or ports, direct or otherwise.” 

The policy covered two trips through the North Sea, going and coming. It did 
not cover a third and fourth trip, which, of course, materially increased the risk. 
The reasonable interpretation, therefore, of the policies here in question would make 
of this return trip to Gothenberg a deviation, which relieved the insurers of liability. 
It was a sailing on a different voyage from the one insured. Robertson v. Columbian 
Ins. Co., 8 Johns. 491; Audenreid v. Mercantile Mutual Ins. Co., 60 N. Y. 482, 
19 Am. Rep. 204; Seccomb v. Provincial Ins. Co., supra. In the Audenreid Case 
this court said: 

“A deviation is a varying from the route insured against without necessity or 
just cause after the risk has begun, and the effect of a deviation is to discharge the 
underwriters whether the risk is thereby enhanced or not. * * * Whenever the in- 
surance is upon a specific voyage, there is an implied condition to be performed by 
the assured that the ship shall pursue the most direct course, and that the voyage 
shall be prosecuted to its final termination with a reasonable diligence and without 
unnecessary delays. Any failure to comply with this condition alters the nature of 
the risk assumed by the underwriters, and from the instant of such failure terminates 
the insurance. * * * If the insured may break up a single voyage between the 
termini named in the policy, at his own pleasure or for his profit or convenience, 
into several, by stopping at intermediate ports, he may essentially vary the risk, and 
the estimate of the underwriter will be of no value.” 

We do not understand the respondent to differ with this statement of the law 
as applied to the Ada, if her trip back to Gothenberg had been voluntary. The 
plaintiff seeks to escape from the natural consequences of this return trip by 
attempting to bring itself within the rule of departure from necessity. The Ada 
could not proceed to New York without coal. This was necessary to complete the 
voyage. Coal could not be,procured from the British government which controlled 
the supply without going back to Gothenberg on another voyage. The cargo which 
the Ada was carrying to America was thereupon discharged at Bristol. She took 
on a new cargo and returned to Gothenberg. At Gothenberg she unloaded and 
reloaded, and again attempted to cross the path of the submarines. On this separate 
and distinct voyage the owners insured the ship against the risks which they knew 
she ran, and received additional freight charges. Wherein lies the necessity? 

It is not every necessity that excuses a departure. The departure from the 
contemplated voyage, to be excused, must be one necessary to preserve the ship 
or cargo from imminent peril or danger. The steamship Ada with her cargo 
was perfectly safe in Bristol. She was there until April 21, 1917, by the command 
of the British government. On that date she was free to go. The restraint had 
been relieved. It- was a fact that she could not go to America because her coal 
supply was depleted, but there is nothing to show that she could not have remained 
where she was in perfect safety. The coal necessity arose from the desire to 
complete the voyage, not from any danger to the ship or cargo. In going, therefore, 
on a separate and distinct voyage back across the danger zone, for which an addi- 
tional freight was received, and other insurance procured, the owners and the master 
acted voluntarily, and not from that necessity which permitted such a trip to be 
considered within and a part of the original voyage. 

These parties, when taking out the insurance policies in New York, knew that 
a voyage across the seas permitted departures from the usual customary route, 
compelled by necessity. Such is the law of marine insurance, applicable to all risks. 
It is the nature of the contract and of the undertaking which permits this apparent 
variance from the voyage described. The words of these policies “direct or other- 
wise” also permitted the Ada to stop at the usual and customary ports in going 
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from New York to Gothenberg. But neither the rule of necessity nor the words 
“direct or otherwise” covered a sparate and distinct voyage back again a third and 
fourth time through the very danger which was the main cause for the policies in 
the first instance. As before stated, the defendants and the insured could never 
have contemplated that the rule of necessity permitting a departure from the 
course under certain dangers and perils would cover a material increase of the 
risk for the purpose of getting coal. The leaving of a place of safety, and going 
into such a known danger for such a cause, was either an abandonment of the 
original voyage, or else a deviation which took the risk without the terms and 
coverage of these policies. 

Every policy and every case must be governed by the facts involved. As these 
vary, sO myst vary the application of the well-known principles of law applicable 
to marine insurance. What may be a necessity under one set of circumstances may 
not be in another. The giving out of fuel or of coal, while on a voyage, may, under 
certain circumstances require the ship to put into a nearby port for the purpose 
of replenishing the supply in the same way it can do in order to make repairs 
necessary to continue the voyage. The application of the rule of necessity, like so 
many other rules of like nature, must be reasonable and depend upon the degree and 
circumstances of the departure from the usual route. A departure to get coal may be 
very reasonable in one case, and very unreasonable, and not within the contemplation 
of the parties, as we speak of it, in another case. This term, or phrase, “within 
the contemplation of the parties,” virtually means that the thing done or the event 
which has happened comes reasonably within the fair intent and purpose of the 
contract. If the master of the Ada, safe in the port of Bristol, but without coal, 
could go to Gothenberg, a sail of nearly 600 miles or more, amidst war activities, 
to get coal, and still keep within the limits and terms of the original voyage, he 
might go with impunity to Calcutta or Hongkong, or any other far distant port, 
for like purpose. 

If a‘ vessel insured to a particular port, having letters of credit, should find on 
arrival that the parties on whom they were drawn had failed, she could not go to 
another port for funds and return for her cargo, and be protected by her policy. 
This was the ‘illustration used by the court in its opinion in Burgess v. Equitable 
Marine Insurance Co., 126 Mass. 70, 79 (30 Am. Rep. 654). We cite that case as 
showing when necessities will justify departure. The court said: 

“In this connection it may be well to refer to the necessities which clearly justify 
a departure. There is no-deviation when the master is compelled by force, either 
to depart from his route, or delay its prosecution by the acts of his crew (Elton v. 
Brogden, 2 Str. 1264; Driscol v. Passmore, 1 B. & P. 200; Driscol v. Bovil, 1 B. & P. 
313), or where he is detained by those in authority, or taken out of his course by a 
ship of war. * * * In cases of this description there must be a vis major, com- 
pelling a departure or delay, which excuses the master. So where the master is 
obliged to leave his course, or delay by stress of weather or other peril of the sea, 
or to go into port to repair or refit, or to re-man or recruit his crew disabled by 
sickness or reduced by casualties, or to avoid capture or to join convoy in time of 
war, there is no deviation. * * * 

“Nor is the departure from the route for the purpose of saving human life a 
deviation; nor is a policy avoided when the ship goes out of her course to obtain 
necessary medical assistance for those lawfully on board. Bond v. Brig. Cora, 2 
Wash. C. C. 80 [Fed. Cas No. 1,621]; Perkins v. Augusta Ins. Co., 10 Gray [Mass.] 
312 [71 Am. Dec. 654]. In this class of cases the justification does not rest on the 
same ground as in those previously noticed. It is allowed from motives of humanity, 
and cannot be extended to the saving or protection of property. In all other case 
the necessity must be a real and imperative necessity affecting the vessel, such as 
actual force preventing the master from exercising his will, peril of the sea, danger 
of capture, want of repair, disability of the crew, or unseaworthiness, occurring 
under such circumstances that the master, acting upon his best judgment for the 
interest of all parties, has no alternative, and is forced to leave his route, or delay 
its prosecution.” ; 

For the reasons here stated we are of the opinion that at the time the Ada was 
sunk she was not upon the voyage insured by these defendants; that her returning to 
Gothenberg was a deviation from her route or trip, relieving the insurers. y 

[3] Coming to this conclusion, it is probably unnecessary for us to consider the 
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other clause in all of the policies excepting the one issued by the National Fire & 
Marine Insurance Company. ‘ That clause reads: 

“Warranted free from any claim arising from capture, seizure, arrests, restraints, 
pre-emption or detainments by the British government or their allies.” 

On November 25, 1916, the Ada was stopped by a British man of war and taken 
into Stornoway in the Hebrides, and from there to Bristol, England, where her cargo 
was discharged, and the vessel and cargo thoroughly searched. She was not re- 
leased by the British government until about April 21, 1917. During this time of 
her seizure and detention by the British government the vessel came within this 
clause of the policy, and was at the risk of the insured for any damage or loss 
occasioned thereby. If she had been torpedoed during the time of capture or 
detention, there could have been no recovery on these policies. Standard Oil Co. 
of New Jersey v. United States, 267 U. S. 76, 45 S. Ct. 211, 69 L. Ed.°519; Queen 
Insurance Co. of America v. Globe & Rutgers Fire Ins. Co., 263 U. S. 487, 44 S. Ct. 
175, 68 L. Ed. 402; Andersen v. Marten, App..Cases, 1908, p. 334. It may be 
doubtful whether this clause followed the ship after its voluntary departure in 
April for Gothenberg. This trip, as before stated, was a matter of choice with 
the master. It was not forced upon him by the British government. True, it was 
compulsory in the sense that he could not sail for America until he got coal, and he 
could not get coal without making the trip for the British government. It is also 
true that his coal supply would not have given out except for the detention in Bristol. 
Was the loss of the vessel on June 7th, when sunk by a torpedo, due to this detention 
by the British government? We need not decide this question or express any 
opinion about it, as the other point disposes of these cases. It may be said, how- 
ever, that the insured claims that the second voyage was occasioned by the British 
government; that the voyage was not voluntary; that it was forced upon the master, 
and thus became necessary, avoiding the consequences of the deviation. If this be 
so, and the ship at the time it was sunk was proceeding, not voluntarily, but under 
compulsion of the British government, by force of its orders and commands, or as 
a direct consequence of its restraints, then this clause does apply, and the insurance 
companies are not liable.. We are inclined to think that the plaintiff by the position 
which it has assumed, to avoid the consequences of a voluntary departure from the 
insured voyage, comes perilously near to making itself an insurer under the warranty 
clause. 

For the reasons here stated, the judgments below should be reversed, and the 
complaints dismissed with costs in all courts. 

Cardozo, Pound, McLaughlin, Andrews, and Lehman, JJ., concur. 

Hiscock, C. J., not sitting. 

Judgments reversed, etc. 


NORTHLAND NAV. CO., Inc., v. AMERICAN MERCHANT MARINE INS. 
CO. OF NEW YORK. 
(Supreme Court, Appellate Division, First Department. December 4, 1925.) 
212 New York Supplement 541. 

1. INSURANCE—MONEY PAID OUT AND LIABILITY INCURRED HELD 
COVERED BY INSURANCE ON GENERAL AVERAGE CHARGES. 
Where, at foreign port, while engaged in making repairs, owner paid out and 

incurred liability for loading and unloading, storing cargo, maintenance of officers 

and crew, returning part of crew. to United States, and for coal and other necessary 
expenses, such items constituted proper general average charges, and were covered by 
insurance covering disbursements or salvage, or other charges and liabilities in respect 
of general average. 

(For other cases, see Insurance, Dec. Dig. § 477.) 

2. INSURANCE—EVIDENCE HELD INSUFFICIENT TO PROVE THAT 
VESSEL HAD SAILED FROM PORT BY CERTAIN DAY, BRINGING 
IT WITHIN INSURANCE POLICY; “SAIL.” ' : 
In action on policy of insurance, evidence held insufficient to show that ship sailed 

from port by day specified in insurance policy, so as to bring it within terms of 

policy; to “sail” meaning to get under way in complete readiness for voyage, with 
purpose of proceeding without further delay. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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3. INSURANCE—PROVISION IN MARINE INSURANCE POLICY THAT 
wakeniee SAIL WITHIN 10 DAYS OF SPECIFIED DATE HELD 


_ Provision in marine insurance policy that ship should sail from designated port by 
designated day constituted warranty, breach of which excused insurer from liability. 


(For other cases, see Insurance, Dec. Dig. §313.) 


4, INSURANCE—FAILURE OF PROOF AS TO PART OF CARGO RE- 
MOVED HELD TO RENDER IMPLIED VERDICT THAT THERE WAS 
TOTAL LOSS UNSUPPORTED BY EVIDENCE. 


In action on valued marine insurance policy, evidence showing that part of cargo 
had been removed, without proof of what such part consisted of, or its value, or 
whether: it was destroyed in fire following explosion, .was insufficient to support im- 
plied verdict of jury that there was total loss. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


5. INSURANCE—RULE THAT PROOF OF VALUE OF TOTAL LOSS SUS- 
TAINED NEED NOT BE MADE UNDER VALUED POLICY HELD NOT 
TO APPLY, IF PART OF PROPERTY INSURED WAS SAVED. 
Although, in case of valued marine insurance policy, proof of value of total 

loss sustained by insured is dispensed with, such rule does not apply, where con- 

cededly part of property insured was saved from general disaster, regardless of fact 
that language of policy obviated requirement of proving details of items of general 
average disbursements. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal from Supreme Court, New York County. 

Action by the Northland Navigation Company, Inc., against the American Mer- 
chants Marine Insurance Company. From a judgment for plaintiff, entered on a 
verdict, and from an order denying a motion to set aside the verdict and for a new 
trial, defendant appeals. Reversed, and new trial ordered. 

Argued before Clarke, P. J., and Dowling, Merrell, McAvoy, and Martin, JJ. 

Bingham, Englar & Jones, of New York City (D. Roger Englar, of New York 
City, of counsel, and Henry B. Potter and M. P. Detels, both of New York City, on 
the brief), for appellant. 

Engel Bros., of New York City (Jacob B. Engel, of New York City, of coun- 
sel, and Joseph G. Engel, of New York City, on the brief), for respondent. 

Dow tine, J. This action was brought to recover the sum of $45,000, with interest, 
on a valued policy of marine insurance issued by defendant to plaintiff, covering losses 
on the steamship Mohegan, as noted below. This policy, dated June 27, 1919, con- 
tained the following provisions, among others: 

“On disbursements and/or salvage or other charges and/or liabilities in respect 
of general average, valued at $45,000. 

“Free from all average, but to pay the deficiency arising from loss, damage, 
salvage, and charges caused by perils insured against, such deficiency being the differ- 
ence between the net value of the property which arrives at destination and the amount 
of the disbursements, etc., hereby insured. * * * 

“This risk to commence from the time the disbursements, etc., are paid, or lia- 
bility to pay is incurred, until 30 days after safe arrival at destination, the seaworth- 
iness of the vessel being admitted. * * * 

“To be insured, lost or not lost, at and from Paramaribo to Rio de Janeiro, but 
to sail within ten (10) days from June 20, 1919. * * * 

“Held covered in case of any breach of warranty as to cargo, trade, locality, or 
date of sailing, provided notice be given and any additional premium required be 
agreed, immediately after receipt of advice of breach or proposed breach by owners.” 

The following facts are undisputed: The steamship Mohegan, owned by the 
plaintiff, left the port of New York or on about the 3d day of February, 1919, with a , 
general cargo, bound for Rio de Janeiro and Bahia, Brazil. Before leaving New 
York, she had arranged to call at Barbadoes for the purpose of coaling. The ship 
reached Barbadoes in due course, and after coaling left that port, bound for Rio de 
Janeiro. On this voyage the ship met with such heavy weather, high seas, and gales, 
and was so damaged thereby, that she had to put in at Paramaribo, Dutch Guiana. She 
reached that port on February 24, 1919. 
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[1] At the port of Paramaribo repairs to the vessel were made as ordered by the 
marine surveyor. While engaged in making these repairs, plaintiff paid out and 
incurred liability for large sums of money for unloading and reloading the cargo, 
storing it in warehouses, maintenance of officers and crew, returning a large part 
of the crew and some of its officers to New York Port, and for charges, coal, and 
other necessary expenses. These charges and disbursements, under maritime law, 
became a lien on the cargo, enforceable as such as a condition of delivery of the 
cargo to its respective owners at the port of destination. While the Mohegan was 
at the port of Paramaribo, the defendant delivered its insurance policy to plaintiff, 
whereby defendant insured the plaintiff in the sum of $45,000 on the aforesaid lien 
ees of the plaintiff in the steamship Mohegan and the cargo against loss 
by fire. 

The charges and disbursements hereinbefore referred to constituted proper 
“general average charges” and a lien on the cargo on board of the steamship, pay- 
able to plaintiff from the cargo or its owners on the safe arrival of the cargo at 
the point of destination. The insurance in question covered such “general average.” 

The Mohegan left Paramaribo on the voyage to Rio de Janeiro on a date which 
is one of the disputed questions of fact in the case—plaintiff claiming it started its 
trip there on June 30th, but met with a mishap to her steering gear which forced 
her to return, the same occurring again on the following day, and the vessel finally 
sailing for Rio on July 3d; the defendant claiming that the steamship did not sail 
from Paramaribo until July 3d, and never was ready to sail before that date. 

The Mohegan arrived at Rio de Janeiro on July 31, 1919. On August 19th she 
went alongside the dock, and, after some cargo had been discharged, an explosion 
took place, and the ship and the cargo remaining therein were burned to the water’s 
edge. As a result plaintiff claims the lien for general average, value at $45,000, 
was wholly lost. Due notice of the loss was given to the defendant, and payment 
was demanded, which was refused. 

The captain of the Mohegan testified that the vessel was lying in the harbor 
on the morning of the 19th, waiting for permission to come alongside a dock and 
get a place to unload, which was finally accomplished about 10 o’clock of the morn- 
ing of 19th, and that “after taking out six or seven slings, as I am told by men that 
were there, there was a heavy explosion, causing a fire.” The captain testified he 
was not there when the men started to discharge cargo, and he only knew what his 
officers and men told him, and did not know personally how much cargo was taken 
out of her. 

The questions involved on this appeal are: (1) Was there a breach of the 
warranty that the vessel would sail from Paramaribo within 10 days from June 20, 
1919, and was the implied finding of the jury that there had been no such breach 
warranted by the testimony? (2) Was there a total loss within the meaning of the 
policy, so as to excuse the plaintiff, this being a valued policy, from proof of the 
actual loss sustained? There was a subsidiary defense of unseaworthiness at the 
time of the departure from New York, thus making the expenses incurred at Para- 
maribo not those of a general average nature; but the finding of the jury against 
defendant upon this point is not pressed upon this appeal. 


[2] As to the first question, the meaning of the expression, “to sail” is well 
settled by judicial construction. In 26 Cyc. 639, the general rule, as gathered from 
the authorities, is thus stated: 


“A warranty ‘to sail’ on a particular day requires that the vessel be got under 
way in complete readiness for the voyage with the purpose of proceeding thereon 
without further delay at the port of departure. If it is intended or is necessary 
that the vessel stop for any purpose before proceeding to sea, she has not sailed 
within the meaning of the warranty. But if, after breaking ground in complete 
readiness and with intent to proceed, the vessel is detained by some unforeseen 
cause, the warranty is complied with. An unforeseen cause, preventing a vessel 
* from commencing the voyage at the time named, does not excuse the noncompliance 
with the warranty.” : 

In Pettegrew v. Pringle, 3 B. & Ad. 514, Lord Tenterden, C. J., said: 

“The general principle of the decisions is this: That if a ship quits her moor- 


ings and removes, though only to a short distance, being perfectly ready to proceed 
upon her voyage, and is by some subsequent occurrence detained, that is never- 
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theless a sailing; but it is otherwise if, at the time when she quits her moorings 
and hoists her sails, she is not in a condition for completing her sea voyage.” 

In Union Insurance Co. v. Tysen, 3 Hill (N. Y.) 118, Justice Cowen said of the 
difference between departure and sailing (at page 126): 

‘Departure’ is a word of different meaning. It imports an effectual leaving of 
the place behind. If the vessel be detained or driven back, though she may have 
‘sailed, there is no departure. Moir v. Royal Exchange Assurance Co., 6 Taunt. 
241, s. c., 4 Camp. 84; s. c, 3 Maule & Selw. 461. * * * In short, the least loco- 
motion with readiness of equipment and clearance, satisfies a warranty to sail.” 

In Roelandts v. Harrison, 23 L. J. Ex. 173, Baron Parke defined a sailing as: 

“That period of time when the vessel breaks ground, being at that time fully 
fit for sea, having the cargo on board which she intends to carry, with a competent 
crew, and having permission to leave by having the custom house clearances on 
board.” ; 

In the case now under consideration, I am satisfied that the preponderance of 
the evidence establishes that the vessel did not sail, and was not ready to sail, from 
Paramaribo within 10 days from June 20, 1919. While the captain of the vessel 
claims that his loading was completed at about 2 o’clock on June 30th, he further 
testified : 

“Q. Now, at 2 o'clock on June 30th, what did you do? A. I threw off my lines, 
got the engines going ahead a little, and got ahead about 20 feet or more, and away 
from the dock, and, finding that she was not answer her helm, I knew there was 
something wrong with her steering gear, and I stopped my engine, and the current 
sent the ship back onto the dock. 

“Q. At 10 o'clock on the morning, when you found, as you said, that you were 
ready to sail, had you applied for clearance? A. I had. 

“Q.. What did you do? Just tell us what you did in regard to that. What is 
the usual practice, and what did you do? A. At 10 o’clock in the morning I went 
up to the agent and got the money; went down to the consul and paid my bill there, 
about 10:20 or 10:30. 

“Q. Did you pay all the port charges? A. From there I went to the custom 
house and paid my bill there. At the same time I notified the authorities there that 
the agent would be down for my clearance papers some time during the afternoon. 

“Q. Where had you intended going to get your clearance papers, after you had 
started? A. I intended to go out in the stream and anchor, and wait for the papers.” 

This testimony would seem to indicate that on June 30th the vessel was not 
about to sail on her voyage, but was merely pulling out into the stream, to go to an 
anchorage in the harbor to await her clearance papers, without which she could 
not sail, and which she had not yet received. He also testified that his vessel again 
left her dock on the following day, July Ist, at about the same hour, and again 
found the steering gear out of order, so the vessel anchored in the stream and repaired 
the steering gear, and finally sailed on her voyage on July 3d; that the pilot came 
aboard for the first time on June 30th, but went ashore after the vessel put back 
to the dock. He again came aboard on the Ist, and again went ashore, and finally 
come aboard again on July 3d and took the vessel out. 


The protest executed by the master and others of the officers of the vessel before 
the United States consul at Rio de Janeiro on August 2, 1919, set forth, among. 
other things: 


“Ship finished loading July 1, 1919, and proceeded on her way to Rio de Janeiro 
on July 3, 1919, encountering heavy gales on the voyage, and was not able to make 
Rio de Janeiro, and was compelled to call at Bahia for bunkers.” 

The master seeks to explain this contradictory statement by saying it refers, not 
to original loading of cargo, but to reloading some whose removal had been neces- 
sitated by the repairs. 

The third mate of the Mohegan, testifying for defendant, testified that the loading 
of the vessel was not completed until July Ist; that she never left her dock at Para- 
maribo until July 2d, and that on that day her steering gear broke, but that none 
of the cargo was taken off her. The chief engineer of the Mohegan, testifying for 
defendant, corroborated the preceding witness as to the loading being completed on 
July 1st, and that she did not cast off her lines until July 2, on which day, after leav- 
ing dock, her steering gear broke; and that no cargo ever was taken off her. He 
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said that, after pulling out into the stream, her steering gear broke, and she came 
to anchor, but never returned again to the dock. 

The deposition of the comptroller of customs at Paramaribo showed that no 
vessel was permitted to sail from that port without clearance papers, which were 
obtained for the Mohegan only on July Ist, and there was no entry in the register 
before that date in regard to her clearance. The pilot, who took the Mohegan out 
and who was a licensed government pilot, gave his testimony also by deposition. He 
swore that he piloted the Mohegan out of Paramaribo on July 3d; that no one had 
applied to him to pilot her out until July 2d, at 4 p. m.; and his testimony was based 
on the written records he kept of every ship he was engaged to pilot in or out of 
the harbor. 

Upon this testimony it seems to me that plaintiff failed to prove that the vessel 
had sailed from Paramaribo on June 30th (as alleged in the complaint herein), 
within the mearting of the policy, and that the implied finding of the jury to that 
effect was against the weight of the evidence. 

[3] Thé provision in the policy that the Mohegan should sail from the port of 
Paramaribo within 10 days from June 20, 1919, constituted a warranty. The rule 
applicable to the case is thus laid down in Arnold on Marine Insurance and Average 
(1lth Ed.) § 630: 

“No particular form of words is requisite to constitute an express warranty. 
It may be in any form of words from which an intention to warrant can be inferred. 
The word ‘warranty,’ or ‘warranted,’ for instance, is in no case necessary. The words 
‘to sail on such a day,’ or ‘in port,’ or ‘all well,’ an such a day, or ‘carrying so many 
guns and so many men,’ etc., if written in the body, at the foot or on the margin of 
the policy would amount to an express warranty as much as any formal clause. 
Similiarly a clause in a floating policy, ‘declarations of interest to be made * * * 
as soon as possible after sailing of vessel to which interest attaches,’ has been held 
by the Privy Council to be a warranty, not merely a collateral stipulation, the breach 
of which would only found a claim for damages. 

“In some cases, indeed, it is not even requisite that there should be any explicit 
clause of warranty at all; for instance, the mere description in the policy of the thing 
insured as being of a certain nation, as a ‘Danish brig,’ ‘the Swedish ship Sophia,’ 
etc., will amount to an express warranty that the thing insured has the national 
character thus ascribed to it in the policy. Thus, where a policy was effected on 
goods ‘on board the Mt. Vernon, an American ship,’ it was held that this description 
of the ship contained a warranty that she was an American ship, and therefore induced 
a necessity of her being documented as American ships were bound to be by the 
treaties then subsisting between the United States and France.” 

[4] The second objection has reference to plaintiff’s failure to prove the value 
of the cargo removed from the vessel before the fire broke out on board, or that the 
cargo so removed was also destroyed in the fire. The provisions of the policy are as 
follows: 

“Steamship Mohegan—Salvage Association’s Clause. 

“On disbursements and/or salvage or other charges and/or liabilities in respect 
of general average yalued at $45,000. 

“Free from all average but to pay the deficiency arising from loss, damage, sal- 
vage, and charges caused by perils insured against, such deficiency being the differ- 
ence between the net value of the property which arrives at destination and the 
amount of the disbursements, etc., hereby insured. 

“For the purpose of ascertaining the net arrived value of the property, there 
shall be deducted all disbursements, salvage, or other charges for which the property 
and/or the underwriters thereon are liable (except so far as they are included in this 
insurance), whether incurred in connection with the original or any subsequent acci- 
dent or occurrence. 

“The disbursements, etc., applicable respectively to ship, freight, cargo, or ship- 
owners, and on the deck load (if any), to be considered as if separately insured.” 

[5] It is true that this is a valued policy, which would dispense with proof of 
the value of the loss sustained by plaintiff. Sturm v. Atlantic Mutual Insurance 
Company, 63 N. Y. 77; North of England Insurance Association v. Armstrong, 
L. R. 5 Q. B. 244; Williams v. Continental Insurance Co. (D. C.) 24 F. 767. But 
this rule, which applies to a total loss and obviates proof of the actual damage sus- 
tained, does not apply where concededly a part of the property insured was saved 
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from the general disaster. The language of the policy obviated any requirement that 
plaintiff should prove the details or items of its general average disbursement. But 
it did not relieve it from the proof of the value of what cargo was saved from the 
fire. The master conceded that six or seven slings of cargo had been removed, but 
there is no proof of what it consisted of, what its value was, or whether it was 
destroyed in the fire following the explosion, or remained safely on the dock. 

For this reason, it seems to me that the implied verdict of the jury that there was 
a total loss is without evidence to support it. In fact, what evidence there is, is to 
the contrary. 

It follows that the judgment and order appealed from should be reversed, and a 
new trial ordered, with costs to the appellant to abide the event. 

Order filed. 

Merrell, McAvoy, and Martin, JJ., concur. 

Clarke, P. J., concurs only on the ground that the finding that the ship sailed 
from Paramaribo within the time limited was against the weight of evidence. 
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CENTRAL BUSINESS MEN’S ASS’N v. FAITH. (No. 6885.) 
(Circuit Court of Appeals, Eighth Circuit. September 17, 1925.) 
8 Federal Reporter (2d) 325. 
1. INSURANCE—UNDER ACCIDENT POLICY, WHETHER OCCUPATION 
TO WHICH INSURED CHANGED WAS MORE HAZARDOUS IN FACT 
OR OPINION OF ANY ONE HELD IMMATERIAL. 


Under accident policy providing for reduction in amount of indemnity if insured 
change his occupation to one “classified by” insurer as more hazardous than that 
under which he was stated to be insured, he having made such change, whether the 
occupation to which he changed was in fact, or in the opinion of any one, more 
hazardous, is immaterial. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


2. INSURANCE—UNDER ACCIDENT POLICY, IMMATERIAL. THAT ONE 
CHANGING TO MORE HAZARDOUS OCCUPATION INTENDS SOME 
TIME TO RETURN TO ORIGINAL EMPLOYMENT. 

Under accident policy providing for reduced indemnity if insured change his occu- 
pation to one classified by insurer as more hazardous, accident occurring while he was 
in the occupation to which he had changed, it is immaterial that he intended, when he 
could, to return to his original employment. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


3. INSURANCE—“OCCUPATION” IN ACCIDENT POLICY, DEFINED. 

“Occupation,” as employed in accident policy, providing for reduced indemmity if 
insured is injured after changing his occupation to one classified by insurer as more 
hazardous than that under which he was insured, implies simply that which at time 
of accident constitutes insured’s principal business or pursuit, and engages his atten- 
tion and time, as distinguished from what is incidentally connected with the life of 
men in any or all occupations. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

In Error to the District Court of the United States for the District of Kansas; 
John C. Pollock, Judge. 

Action by Harriett Faith against the Central Business Men’s Association. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded. 

George T. McDermott, of Topeka, Kan. (Ross J. Ream, of Kansas City, Mo., and 
Stone, McDermott, Webb & Johnson, of Topeka, Kan., on the brief), for plaintiff in 
error. 

C. A. Smart, of Lawrence, Kan. (McFadden & Claflin, of Kansas City, Kan., on the 
brief), for defendant in error. 

Before Lewis and Booth, Circuit Judges, and Phillips, District Judge. 

Lewis, Circuit Judge. On November 30, 1921, plaintiff in error, an Illinois cor- 
poration, issued to Robert A. Faith, then about 22 years old, its accident insurance 
policy, having received his written application therefor. In his application he named 
defendant in error, his mother, as beneficiary and the policy was so issued. He stated 
that he was an employee of the City Plumbing Company of Lawrence, Kansas, and 
in answer to this question in the application: “What is your occupation and what are 
all of your duties connected therewith?” he replied: “Store & counter duties only.” 
The policy declared that the insurer “does hereby insure Robert A. Faith, of City of 
Lawrence, State of Kansas, by occupation a clerk, under Class A, against loss result- 
ing solely from bodily injuries effected * * * through accidental means.” It pro- 
vides for the payment of indemnities by the insurer for loss of life, limb, etc., naming 
$5,000 as the amount to be paid in case of death; and contains this paragraph: ; 

“This policy includes the endorsements, and attached papers, if any, and contains 
the entire contract of insurance except as it may be modified by the Association’s 
classification of risks and premium rates in the event that the Insured is injured 
after having changed his occupation to one classified by the Association as more haz- 
ardous than that stated in the policy, or while he is doing any act or thing pertaining 
to any occupation so classified, except ordinary duties about his residence or while 
engaged in recreation, in which event the Association will pay only such portion of 
the indemnities provided in the policy as the premium paid would have purchased at 
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the rate, but within the limit so fixed by the Association for such more hazardous 
occupation.” 

A copy of Faith’s application for the policy was attached to it, and by reference 
made a part of the contract of insurance. In this form it was delivered to Faith 
when issued. 

The insured was fatally injured on June 5, 1922, while pleasure riding in an auto- 
mobile, and the beneficiary, after making proof of loss brought this action and 
recovered judgment on the policy for $5,000. The answer of plaintiff in error, de- 
fendant below, alleged that insured, after issuance of the policy changed his occupation 
to that of an employee in a garage, that said occupation is classified in the Association 
classification above referred to as a Class D occupation, and that the premium paid 
by said Faith would have purchased $1,000 of insurance in Class D; it admitted lia- 
bility for $1,000, alleged a tender of that amount and asked the court to enter judg- 
ment against it for $1,000 in full satisfaction of the beneficiary’s claim. 

The only controversy at the trial, and the only issue of fact submitted to the jury 
by the court, was whether insured had changed his occupation after the policy issued, 
to one that was classified as more hazardous than that named in the policy. 

After death of the insured the benficiary made proof of her claim, wherein she 
stated that insured was employed by C. W. Smith, Ford Agency and Service, that his 
average weekly salary was $15, that his occupation at time of his death was assembler 
and auto repair man, that all of his duties connected therewith were to “assemble car 
and repair,” and that he was regularly employed by C. W. Smith. It further appeared 
in testimony that his employment by the City Plumbing Company terminated in Jan- 
uary, 1922, and in March, 1922, he was employed by C. W. Smith, who carried on a 
Ford automobile agency at Lawrence, and he continued in Smith’s employ until he 
was fatally injured. C. W. Smith’s place of business had a frontage of about 50 
feet, the front part was used as an office and show room, back of that are racks 
where parts for Ford automobiles are kept, back of the racks was the machine shop 
where mechanics worked on Ford cars, half of the room being used as a repair shop 
and the other half for the assemblage of cars. A representative of the insurer 
familiar with its classification of risks on file with the Superintendent of Insurance 
of Kansas testified that all merchants or clerks are classified under Class A if their 
duties are store duties only, and that under that classification is this: “Plumber’s 
supplies, office and selling duties and in store only.” He further testified that a 
laborer in assembling of automobiles is classified under Class D, and other automobile 
workmen are classified as follows: “Electrician, car work only, Class C; Floor Man, 
not repairing or testing, Class B; Foreman in shop, Class D; Machinist, Class D; 
Oiler of car, Class D; Tire adjuster, Class D; Washer, Class D; Worker or laborer 
not otherwise classified, Class E”; that the insurer issued the same contract to Class 
E and Class D, that is, a given premium would purchase the same amount of insur- 
ance in either D or E. The facts that have been stated were not denied. Two em- 
ployees of C. W. Smith were called as witnesses by the insurer. One of them testified 
that Faith was a roustabout around the establishment, he swept the floor, hauled junk, 
worked around that. way, and once in a while assembled cars; he was not a regular 
mechanic, he did not handle machines, he just set up the cars, put on the fenders, 
hauled junk, hauled freight and‘things like that. When new Fords are delivered the 
wheels are off, the fenders are off and the body is off. The body and wheels are put 
on at the railway station, and the fenders at the shop. Faith helped put on fenders 
and tightened up the nuts, swept the floor, cleaned up the shop and opened up crates 
when stuff came in. The other employee testified that Faith worked at the Smith plant 
from March until in June of 1922, and was working there during the week of his death, 
that he was classed in the shop department and stayed back in the shop most of the 
time, although he swept in the front part. 

[1-3] Plaintiff below was then permitted over objection to prove by a member 
of the firm of the City Plumbing Company that it let Faith out of its employ in 
January because they had no further work for him at that time, that they told him 
they would call him back just as quick as they had work, that they saw him from 
time to time thereafter, and on the morning of the day of the injury the witness told 
Faith he could come back the following Monday and Faith agreed to come back at 
that time. The witness was further permitted to testify over objection what plumbers 
generally understood was meant by “store duties” in a plumbing establishment, that 
in addition to selling materials over the counter one discharging “store duties” should 
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cut threads on pipe, repair little motors, curling irons and other electtical appliances, 
and in any way generally to assist about the shop and store, load and unload plumber’s 
supplies, go out and fix motors and do wiring outside of the store building itself. 
Over objection another witness who qualified as a plumber was permitted to testify 
as to his understanding among plumbers of the meaning of “store duties,” that those 
duties included sweeping out in the morning, the doing of any odd jobs that come 
to the shop, loading and unloading freight, making pipe repairs, in fact anything, a 
good, live, industrious boy can turn his hand to. A partner of C. W.: Smith was 
permitted to testify, over objection, that Faith worked at the garage intermittently 
during the spring of 1922 and was called as he was needed, that he uncrated parts for 
the office and put the parts on the racks, he swept the floors and did miscellaneous odd 
jobs, that he helped put on the wheels and fenders and other parts of the car, he would 
jack up cars and oil new cars, and did incidental jobs not required of a mechanic, 
he was employed as a laborer and was a roustabout. The effect of this testimony as 
to what Faith was expected to do while with the City Plumbing Co. and what he 
actually did while with C. W. Smith, if not its intended purpose, was to cause the 
jury to believe that the duties of Faith and the work which he did while in the employ 
of C. W. Smith were not more hazardous than the work he was expected to do while 
in the employ of the City Plumbing Co.;. and we think there can be no doubt that it 
was incompetent and prejudicial. The insured was not injured while he was in the 
employ of the City Plumbing Co., and expert opinion as to the extent of his duties 
while he was in that occupation was entirely irrelevant. Whether the employment 
with C. W. Smith was in fact more hazardous or less hazardous than the employ- 
ment with the City Plumbing Co. was not an issue in the case. That was not the 
contract. When the policy was issued the occupation and duties of Faith stated in 
the policy and application, made him a Class A risk under the insurer’s classification, 
and that contract provided that in event the insured should be injured after having 
changed his occupation to one classified by the Association as more hazardous than 
that stated in the policy, then the Association would pay only such portion of the 
indemnities provided in the policy as the premium paid would have purchased at the 
rate for such more hazardous occupation. The policy stated that he was insured under 
Class A, and the issue was whether there had been a change in occupation by Faith 
to one classified by the Association as more hazardous than that stated in the policy— 
not whether the new occupation was, in the opinion of the jury, in fact more hazard- 
ous. Tobin v. National Casualty Co., 63 Cal. App. 578, 219 P. 482. In that respect 
the terms of the contract are plain beyond doubt or quibble; and the facts conclu- 
sively show that Faith did change his occupation to one classified by the Association 
as more hazardous than that stated in the policy. Clearly, his employment with the 
City Plumbing Co. terminated in January, 1922, and his old duties with it were never 
resumed. In March he was employed by C. W. Smith at his garage. He worked at 
that garage for wages up to the time he received the fatal injury, and he had no other 
occupation during the time he was employed there. While in that occupation he was 
called on to discharge and did discharge the usual duties of an employee at such 
place, except the handling of machines in making repairs in the shop. He was not 
a machinist. He appears to have done everything else but that. He was classed in 
the shop department and stayed in the shop most of the time. At times he helped 
to assemble cars. He set them up, put on fenders, tightened up the nuts, put on 
wheels and other parts of the car, jacked up cars and oiled new cars, and hauled 
junk and freight. He did not do these things casually or incidentally, he did them 
under employment for wages and they constituted his occupation, his principal busi- 
ness or pursuit from some time in March up to the time he was injured on June 5th. 
There is, in our judgment, no room to doubt that he changed his occupation when 
he took employment at C. W. Smith’s garage to one classified by the Association 
(Class D or E) as more hazardous than that stated in the policy, and there is no 
evidence to support a contrary finding. Faith’s intention to return to the employ 
of the City Plumbing Company at a future day was negligible. If he had remained 
with that company he would have changed his occupation to one classified by the 
Association as more hazardous than that stated in the policy, had he discharged the 
same duties for it that he discharged for C. W. Smith. Nor does the principle, 
seemingly relied on, that one who has a fixed calling or profession, and so insured, 
does not change his occupation by temporarily and casually doing things not in line 
with his professional calling, apply. The insured was a young man. It does not 
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appear what he did before he was employed by the City Plumbing Company, nor that 
he had been in any business as a fixed occupation, nor did he so represent in his 
application, nor was he so insured as a risk. Counsel for insurer asked the court to 
instruct the jury, on the subject of change of occupation: 

“That the term ‘occupation’ as employed in the policy implies simply that which 
at the time of the accident giving the cause of action constitutes the assured’s prin- 
cipal business or pursuit; that which engaged his attention and time as distinguished 
from that which is incidentally connected with the life of men in any or all occu- 
pations.” 

This request announced a correct principle of law, so declared by this court in 
Etna Life Ins. Co. v. Dunn, 138 F. 629, 71 C. C. A. 79, and should have been given. 
It was refused and an exception saved. In his application Dunn gave his occupation 
as a druggist and was so insured. The policy issued to him thereon provided’ that if 
Dunn was injured in any occupation classified by the company higher than the pre- 
mium paid for the issued policy covers, then the indemnity should be only such 
amount as the premium would purchase at the rate fixed for the increased hazard. 
Dunn’s drug store was destroyed by fire. He then went upon a farm and for eight 
months gave his principal attention to superintending it, and while so engaged was 
fatally injured. Classified by the insurer as a farmer, his beneficiary was entitled to 
recover $2,500, which the insurer conceded; classified as a druggist, the beneficiary 
was entitled to recover $5,000, for which amount judgment was given. This was held 
error, and that the jury should have been dericted to return a verdict for the lesser 
sum. During the eight months in which Dunn was out of the drug business and 
upon the farm he had the’ intention of returning to the occupation of a druggist. 
This court said: 

“So that if, at the time Dr. Dunn made his application for and took out his policy 
of insurance, he had been regularly engaged in supervising a farm, which occupied 
most of his time and his attention, and he received his injury while engaged therein, 
he would not have been entitled to recover the full amount of the select policy as a 
druggist.’ 

And it was held that his intention to return to the drug business did not consti- 
tute him a druggist and was an immaterial fact. In Standard Life & Accident Insur- 
ance Co. v. Carroll, 86 F. 567, 30 C. C. A. 253, 41 L. R. A. 194, the policy described 
the insured “by occupation a passenger conductor” and provided: 

“If the insured be injured in any occupation or exposure classified by this company 
as more hazardous than that stated in said application [passenger conductor], the 
* * * indemnity shall be only for such sum as the premium paid will purchase at 
the rate fixed by said company for such increased hazard.” 

The injury occurred while insured was acting as conductor of a mixed railway 
train, and the compatyy’s classification of risks and premiums of insurance put the 
occupation of conductor of a mixed train in a class as more hazardous than that of 
passenger conductor. It was held that the amount of recovery was limited to the 
class classified by the insurer as more hazardous. In Stewart v. Massachusetts 
Accident Co., 96 Conn. 561, 114 A. 657, the insured gave his occupation as that of an 
oyster opener and was insured as such. He continued in that service during the sea- 
son, and during prior seasons, but when the seasons closed he engaged in other work. 
He was injured after the oyster season had closed, while engaged in a more hazardous 
occupation, so classified by the insurer. The policy contained in substance the same 
clause that has been quoted from the policy issued to Faith. It was contended that 
the insured had never given up the business of oyster opener and therefore he had 
not changed his occupation. The court said: 

“The fallacy in the plaintiff’s claim lies in not recognizing that a man may have 
and work at different occupations at different times without permanently relinquish- 
ing any one of them. * * * It was the duty of the court to have instructed the jury 
that the facts disclosed that the deceased was working at an occupation classified as 
more dangerous. * * * Where the amount of insurance and the rates depend upon 
the kind of work one is engaged in, the rights of the claimant are based upon the 
actual facts as to what the person was doing, what his occupation was at the time 
that he was injured, and not upon whether he, when the season came around, in- 
tended to resume some other and more favored occupation which from its seasonal 
character he has been forced to relinquish for a part of the year. The policy does 
not provide for or recognize temporary changes, but calls for the occupation in fact. 
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And here the plaintiff's evidence shows without question that the deceased in fact was 
regularly employed as a laborer at the time of his death, and that his occupation was 
then that of a laborer, and by the terms of the policy the rights of the claimant 
became limited to the indemnity payable for the occupation in which he was engaged. 
There was nothing properly to leave to the jury upon the unquestioned fact and under 
the terms of the policy.” 

See, also, Beane v. Continental Casualty Co., 106 Miss, 813, 64 So. 732; Conti- 
nental Casualty Co. v. Hawkins, 157 Ark. 342, 248 S. W. 553; Estabrooks’ Case, 74 
Vt. 473, 52 A. 1048, 93 Am. St. Rep. 916; Loesch v. Union Casualty & Surety Co., 
176 Mo. 654, 75 S. W. 621. 

Reversed and remanded. 


CARSWELL v. RAILWAY MAIL ASS’N. 
(Circuit Court of Appeals, Fifth Circuit. October 21, 1925.) 
No. 4593. 

8 Federal Reporter (2d) 612. 

INSURANCE—ACUTE DILATATION OF HEART AND MUSCLES FROM 
VOLUNTARY EXERTION NOT INJURY FROM “EXTERNAL, VIO- 
LENT, AND ACCIDENTAL MEANS.” 

One who by voluntary exertion in effort to crank automobile, caused an acute 
dilatation of his heart and muscles thereof, from which he died within two days, 
held not to have sustained injury as result of “external, violent, and accidental 
means,” within meaning of insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

In Error to the District Court of the United States for the Southern District 
of Georgia; William H. Barrett, Judge. 

Action by Rosa A. Carswell against the Railway Mail Association. Judgment 
of nonsuit, and plaintiff brings error. Affirmed. 

E. K. Wilcox, of Valdosta, Ga. (Parker, Parker & Quarterman, of Waycross, 
Ga., and T. G. Connell, of Valdosta, Ga., on the brief), for plaintiff in error. 

Leon A. Wilson and Larry E. Pedrick, both of Waycross, Ga. (Wilson, Ben- 
nett & Pedrick, of Waycross, Ga., on the brief), for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Watker, Circuit Judge. This was an action by the plaintiff in error, the bene- 
ficiary in a benefit certificate issued to her husband, which provided for the pay- 
ment to her of a stated sum in the event of the death of her husband, resulting from 
bodily injury received during the continuance of the certificate through external, 
violent, and accidental means, if his death should result from such injury alone 
within 120 days. The petition contained allegations to the effect that the insured, 
during the continuance of the certificate, in cranking or undertaking to crank an 
automobile, was injured by the acute dilatation of his heart and the muscles thereof, 
such condition of dilatation being the direct and immediate result of external, vio- 
lent and accidental means, and that from said result alone he died within 2 days 
from the time said injury was received. Those allegations were put in issue. At 
the conclusion of the evidence, the court ordered an involuntary nonsuit. 

Evidence adduced tended to prove that the death of the insured was due to 
dilatation of his heart, which was caused by his cranking or attempting to crank an 
automobile. The circumstances of his attempting to crank the car were deposed to 
by eyewitnesses. That testimony was to the following effect: After the insured 
discovered that he could not start the car with the self-starter, because that appli- 
ance would not work, his son undertook, without success, to crank it. Thereupon 
the insured took hold of the crank, arid kept hold of it while it was spinning, with- 
out starting the motor, until he let go, raised up, and took a long breath, as if he 
was exhausted. The running gear of the car was low, so that to crank it one had 
to lean over to catch the crank and spin it. The testimony of the plaintiff included 
the following: “In undertaking to crank the car and in spinning the crank he 
twisted his body; it was in the same way that automobiles are usually cranked.” 
There was no evidence tending to prove that insured leaned or twisted his body, 
otherwise than intentionally, or that anything unforeseen or unintended occurred 
while he was trying to crank the car. 
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Where one voluntarily undergoes physical exertion, and nothing unexpected or 
unintended happens while he is doing so, the fact that such exertion unintentionally 
and unexpectedly causes injury does not make the means whereby such injury is 
caused, namely, the voluntary exertion, accidental. The physical injury caused by 
voluntary exertion or strain, which is unaccompanied by anything which is involun- 
tary, unforeseen, and unusual, is not a result of “external, violent, and accidental 
means,” within the meaning of the instrument sued on. ‘Cobb v. Preferred Mutual 
Accident Association, 96 Ga. 818, 22 S. E. 976; Fulton v. Metropolitan Casualty 
Ins. Co., 19 Ga. App. 127, 91 S. E. 228; Whitehead v. Railway Mail Association 
(C. C. A.) 269 F. 25; Hastings v. Travelers Ins. Co. (C. C.) 190 F. 258. The 
correctness of the just stated proposition was recognized in the opinion in the case 
of United States Mutual Accident Association v. Barry, 131 U. S. 100, 121, 9 
S. Ct. 755, 33 L. Ed. 60. There was evidence in that case to support a finding that 
the jump which resulted in injury was not accomplished in the manner intended, 
and that something unexpected and involuntary happened to prevent the success of 
the attempt. As above indicated, there was no evidence in the instant case to sup- 
port a finding that anything unexpected or involuntary happened while the insured 
was trying to start the car. The evidence adduced required the conclusion that the 
death of the insured was caused by his own voluntary act in trying to start the car, 
and was inconsistent with the conclusion that the injury causing death was received 
through external, violent, and accidental means within the terms of the certificate. 
It follows that the ruling complained of was not erroneous. 

Affirmed. 


UNION. CENT. RELIEF ASS’N v. THOMAS. (3 Div. 720.) 
(Supreme Court of Alabama. Nov. 5, 1925.) 
106 Southern Reporter 133. 

2. INSURANCE—PLAINTIFF UNDER CONTRACT COULD NOT RE- 
COVER FOR DISABILITY BEGINNING AND CONTINUING WITH- 
IN FIVE WEEKS AFTER SHE HAD PAID ARREAR DUES, THOUGH 
CONTRACT IMPROVIDENT ON PLAINTIFF’S PART. 

Where health insurance policy provided that, if.a member was in arrears two 
weeks, such member forfeited her rights to receive benefits between time of so 
becoming in arrears and expiration of a term of five weeks from date on which back 
dues were paid up, plaintiff, whose disability began and continued within less than 
five weeks after she paid up her arrears was not entitled to benefits. 


(For other cases, see Insurance, Dec. Dig. § 764.) 


Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Action on a policy of insurance by Ruth Thomas against the Union Central 
Relief Association. From a judgment for plaintiff, defendant appeals. Transferred 
from Court of Appeals, under Code 1923, § 7326, (Acts. 1911, p. 450, § 6). Re- 
versed and remanded. 

John S. Tilley, of Montgomery, for appellant. 

O. P. Lee, of Montgomery, for appellee. 

Sayre, J. [1, 2] Action on a policy of health insurance. The policy contained 
this stipulation, which was pleaded in defense: 

“If a member owe more than two weekly payments, such member shall thereby 
forfeit his or her right to receive benefits for sickness or disability occurring or con- 
tinuing between the date of becoming so in arrears and the expiration of a term of 
five weeks from the date when all back dues are paid up.” 

Plaintiff pleaded by way of replication, and the facts in evidence were in agree- 
ment with the allegations of the replication: 

“It is true that on December 8, 1923, the plaintiff owed more than two weekly 
payments on said policy, and that thereafter plaintiff was in arrears until February 
23, 1924. Plaintiff avers that on February 23, 1924, she paid up all back dues, and 
that thereafter her dues were paid as follows: The payment due February 25, 
1924, was paid on March 1, 1924; the payment due March 3, 1924, was paid on 
March 8, 1924; the payment due March 10, 1924, was paid on March 17, 1924. The 
plaintiff avegs that on the date on which plaintiff became ill, March 13, 1924, the 
plaintiff owed only the payment due March 10, 1924, which, according to the custom 
of the defendant, could be paid at any time during the week beginning March 10, 
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1924. The plaintiff avers that on said March 13, 1924, she was not in arrears, and 
that by the terms of said policy she is entitled to recover the amount sued for in 
this action, and so claims $15 of the defendant.” 

The policy provided that: 

“No sick or accident benefits will be paid for less than seven consecutive days.” 

Construing this replication as meaning that from December 8, 1923, until Feb- 
ruary 23, 1924, plaintiff was continuously in arrears to the amount of the payments 
due for two weeks or more—for such was the proof—it appears that plaintiff's dis- 
ability began and continued during a time less than five weeks after she had paid 
up her dues in arrear, and that by the plain terms of the contract; which needs no 
explication outside of its terms, she was not entitled to benefits. 

We do not understand why parties in their right. mind should enter into such 
contracts; but these parties did, the court has no authority to make a contract for 
them, and the contract, lawful in its provisions though it may be considered im- 
provident on the part of plaintiff, must be given effect, if at all, according to its 
plain and inescapable meaning. It seems to be supposed that the judgment in the 
trial court was controlled by the decision in Union Central Relief Ass’n v. Johnson, 
198 Ala. 488, 73 So. 816. But, as we read that case, the contract there, which was 
the same as the contract here, was interpreted according to its plain terms and in 
agreement with what has been here said. 

It results that the judgment was affected by error and must be reversed. The 
cause will be remanded for proceedings in accord with the view here expressed. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Miller, JJ., concur. 


BAHRE v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. 
(Court of Appeals of Kentucky. Nov. 24, 1925.) 
277 Southwestern Reporter 467. 

1. INSURANCE—INJURY NOT RESULT OF “ACCIDENTAL MEANS,” 
WHERE IT IS DIRECT RESULT OF ORDINARY ACT INTENTION- 
ALLY ENGAGED IN. 

An injury is not “result of accidental means” under accident insurance policy, 
where it is direct, though unexpected, result of an ordinary act in which insured 
intentionally engages. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—TESTIMONY OF PHYSICIAN THAT INJURY MIGHT 
HAVE BEEN CAUSED BY ACCIDENT OR PREVIOUS INFECTION 
HELD NOT TO WARRANT RECOVERY UNDER ACCIDENT POLICY. 
Under an accident insurance policy, confining liability to cases where injury is 

caused by accidental means, independently of other causes, and is sole cause of dis- 

ability, a verdict in favor of insured was not authorized by testimony of the only 
physician testifying that injury might have been caused by accident or as. result of 
an infection which insured had years ago, for a jury is not permitted to speculate 
upon their verdict. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—INFECTION CAUSED BY BRUISE NOT COMPENSABLE 
UNDER POLICY REQUIRING INFECTION TO COME FROM OPEN 
WOUND, VISIBLE TO NAKED EYE. : , 
Where accident insurance policy provided that company should not be liable for 

injury resulting from infection unless infection was introduced through an open 

wound caused by violent external means, and visible to the naked eye, if infection 
was introduced by means of bruise or traumatic injury, the injury not manifesting 
itself for over a week, there was no open wound visible to the naked eye, and injury 
would not be compensable. 

(For other cases, see Insurance, Dec. Dig. § 456.) 

4. INSURANCE—PARTIES MAY PUT SUCH CONDITIONS IN INSUR- 
ANCE CONTRACT AS THEY DESIRE, WHICH, IF UNAMBIGUOUS, 
WILL BE GIVEN EFFECT. fas 
Parties to insurance contract may put such conditions and: limitations as they 
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desire in their contract, and, when these are clear and unambiguous, court must 
give them effect according to their meaning and intention. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
Appeal from Circuit Court, Jefferson County. 


Action by F. H. Bahre against the Travelers’ Protective Association of America. 
From a directed verdict, plaintiff appeals. Affirmed. 

John Rose, of Louisville, for appellant. 

Blakey, Davis & Lewis, of Louisville, for appellee. 

McCanbtess, J. In this action upon an accident insurance policy in a fraternal 
benefit society, a directed verdict was returned in favor of the defendant, and plaintiff 
appeals. 

The facts are: Plaintiff, a traveling salesman living in Louisville, desired to 
call on some customers at Bardstown. He procured a four-door Ford sedan from 
a “Drive-it-yourself” station, and had his brother-in-law to act as chauffeur; he 
and his wife riding on the rear seat. The road traveled was under reconstruction 
for several miles, and in detouring they passed over some very rough places. He 
claims to have been thrown to the side of the car several times, that his leg struck 
against the handle of the door or the handle that raised the window glass, and that 
on the rebound the calf of his leg struck the seat, causing him some pain. How- 
ever, they continued on their journey, arriving at Bardstown before 12 o'clock. 
Upon getting out of the car, he was rather stiff, but ate his dinner, saw his cus- 
tomers, and returned home that afternoon. His leg was sore and stiff, but he 
did not observe any abrasion or injury to it, or apply anything to it; in fact did 
not notice it. This was on the 30th of May. On the following day. while ex- 
periencing some discomfort, he went about his business and continued to do so 
until the 3d of June, when he was taken to his bed and called in his family physician, 
Dr. Fitch. In giving a history of the case to Dr. Fitch, he did not mention the 
Bardstown trip or any injury to his leg, and Dr. Fitch treated him for rheumatism. 
The leg commenced swelling, and about the 7th or 8th or June he noticed for the 
first time that it was discolored. Dr. Forsee was called in and had him removed 
to the infirmary, where an operation was performed on the 9th of June and another 
on the 15th of June. He was released from the hospital on the 14th of July, and 
continued to walk on crutches until the last of December, when he was stricken 
with erysipelas and was confined for four weeks, since which time he has recovered. 
His leg was injured at the same place when he was a child, but he had not suffered 
with it for 30 years. 

Dr. Fitch did not testify. Dr. Forsee testifies that at the time he was called 
to see plaintiff he was suffering from an infection of his thigh, the only external 
marks being swelling and discoloration; from his examination he was unable to say 
whether this discoloration was caused by a trauma or by imperfect circulation and 
congestion; that, if he had previously received some violence to his leg, this would 
account for his condition. He found scars on the thigh at the exact spot of this 
infection which he considered were the result of a previous infection; that an in- 
fection may lie dormant many years, and in this instance he could not tell how 
long it had existed, active or dormant. In reference to this matter he was asked: 

“Q. What did ‘that indicate to your mind, Doctor, as to the present infection? 
A. Well, all that of course is problematic. He might have had a bruise or injury 
to the thigh just a few days before I saw him which caused this infection to light 
up, or it might have been the result of an infection he had years ago. I think that 
is something nobody can tell.” 

He further testifies that “the entrance of an infection may be at a point so small 
that you cannot see it with the naked eye,” and, in answer to the question: 

“Assuming that he did receive the injury, state whether or not that this injury 
resulted from the injury he received or from a prior injury 30 years ago? A. I 

think that it would ‘be more probable that it occurred from the injury he received 
at the time he alleges.” 

The consitution and by-laws of the association are made a part of the policy 
and form the agreement between the parties. This provides that a member, such 
as plaintiff is shown to be, who— 

“shall, through external, violent, and accidental means receive bodily injuries which 
shall, independently of all other causes, immediately, continuously, and wholly dis- 
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able him from transacting any and every kind of business pertaining to his occupa- 
tion * * * shall be paid,” etc. Article 11, § 3. 

Article 13. § 1, provides: 

“This association shall not be liable in case of injuries, fatal, or otherwise, * * * 
or injuries of which there are no visible marks upon the body (the body itself not 
being deemed such a mark in case of death) * * * or injury, fatal or other- 
wise, resulting from any poison or infection (unless the infection is introduced 
into, by, and through an open wound, which open wound must be caused by external, 
violent, and accidental means, and be visible to the naked eye); nor shall the asso- 
ciation be liable in any case where the injury or death is not caused by external, 
violent, and accidental means independently of all other causes, and is not the sole 
cause of the death, or disability, and does not immediately, continuously, and wholly 
disable the member from transacting any and every kind of business pertaining to 
his occupation.” 

Ll] 1. If the facts are as claimed by plaintiff, are his injuries the “result of 
accidental means”? In referring to the latter words, we have said: 

“It may be treated as established by the great weight of authority that an injury 
is not produced by accidental means within the terms of an accident insurance policy 
where it is the direct, though unexpected, result of an ordinary act in which the insured 
intentionally engages.” Salinger v. Fidelity & Casualty Co. of N. Y., 178 Ky. 369, 
198 S. W. 1163, L. R. A. 1918C, 101. 

The rough part of the road over which plaintiff traveled extended for several 
miles, but it does not appear that there was any breakdown, collision, or mishap to the 
car, or any untoward event other than would naturally occur in traveling over the 
character of road indicated. No particular place or time is assigned for the acci- 
dent, and there was no abrasion, laceration, nor bruise apparent, nor any external 
visible marks to indicate an injury, for more than a week ‘thereafter, and it is highly 
probable that he did not receive an accidental injury at the time within the meaning 
of the policy, but that his discomfort on the trip resulted from the shaking and jolting 
incident to riding over the road in question. However, without deciding the ques- 
tion, for the purposes of this case, we may assume that there was a triable issue on 
this question. 

{2] 2. Under article 13, § 1, of the constitution, quoted supra, the association is 
not liable in any case where the injury is not caused by “accidental means independ- 
ently of all other causes, and is not the sole cause of the * * * disability.” 

It will be observed from the testimony of Dr. Forsee, the only physician testifying, 
that plaintiff's injuries might have resulted from either of two causes, and, while 
he states it is more probable that it resulted from the injury received at the time 
alleged, he nowhere expresses a professional opinion that it was caused in this way 
independently of the previous injuries, but on the contrary states that the cause of 
the infection was problematic—“he might have had a bruise or injury to the thigh 
just a few days before I saw him which caused this infection to light up, or it might 
have been the result of an infection he had years ago; I think that is something no- 
body can tell.” 

It thus appears that there was no evidence upon this issue authorizing a verdict 
in favor of the plaintiff. At most it is speculative and it is well settled that a jury is 
not permitted to speculate upon their verdict. 

{3] 3. The injury in this case is the result of infection, and there is testimony 
that infection may be introduced through an entrance so small as not to be visible 
to the naked eye, and such entrance would possibly exist in case of a bruise or trau- 
matic injury. Not only is it unusual for such an injury not to manifest itself for 
over a week, but, if it was developed in this way, there was no open wound visible to 
the naked eye, and it still would not be compensable under the provisions of the con- 
stitution quoted supra, which clearly provides that the association shall not be liable 
in a case resulting from infection, “unless the infection is introduced into, by, and 
through an open wound, which open wound must be caused by violent and external 
means, and be visible to the naked eye.” 

[4] The parties had a right to place in their contract such conditions and limi- 
tations as they desired, and, when these are clear and unambiguous, the court must give 
them effect according to their meaning and intention. It results that, under the facts 
stated, no recovery can be had, and the court properly instructed the jury to find for 
the defendant. 

Wherefore, perceiving no error, the judgment is affirmed. 
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GRANTHAM v. ROYAL INS. CO., Lruitep. (No. 16171.) 
(Court of Appeals of Georgia, Division No. 1. Oct. 6, 1925. Rehearing Denied 
Nov. 10, 1925.) 
130 Southeastern Reporter 589. 
(Syllabus by the Court.) 

1. INSURANCE—RENEWAL OF RETENTION OF TITLE NOTE HELD 
NOT TO FORFEIT POLICY, WHERE INSURER’S HAZARD NOT IN- 
CREASED. 

A renewal of a retention of title note will not forfeit a policy of insurance which 
contains a condition against incumbrances, where the renewal note is for a lesser 
amount, covers the same property, is signed by the same payor, and in no way in- 
creases the hazard of the insurer. This is for the reason that it is the same 
hazard of which the insurer had knowledge when it assented to pay the loss to the 
insured’s appointee. 

(For other cases, see Insurance, Dec. Dig. § 330 [3].) 


2. INSURANCE—WHEN KNOWLEDGE OF AGENT OF INCUMBRANCE 
ON PROPERTY INSURED IS KNOWLEDGE OF COMPANY AND 
WAIVER OF WARRANTY STATED. 

Where an agent, authorized to issue and deliver policies in behalf of an insurance 
company, issues and delivers a policy with knowledge that the automobile insured is 
not fully paid for, and was purchased under a contract retaining title in the seller 
until payment of the purchase price, knowledge of the agent is knowledge of the 
company, and delivery of the policy with such knowledge amounts to a waiver of a 
“warranty” in the policy that the automobile is fully paid for, and of the stipulation 
therein that the company shall not be liable if the interest of the assured in the prop- 
erty be other than unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

3. INSURANCE—LIMITATIONS ON AUTHORITY OF INSURANCE 
AGENTS TO WAIVE CONDITIONS REFER TO WAIVER’S SUBSE- 
QUENT TO ISSUANCE OF POLICY. 

Limitations in an insurance policy upon the authority of agents of the company 
to waive the conditions of the contract of insurance are to be treated as referring to» 
waivers made subsequently to the issuance of the policy. 


(For other cases, see Insurance, Dec. Dig. § 376[2].) 
Error from Superior Court, Irwin County; R. Eve, Judge. 


Action by George Grantham against the Royal Insurance Company, Limited:. 
— for defendant, and plaintiff brings error. Reversed. 

Grantham brought suit on an insurance policy against Royal Insurance Company,. 
Limited, because of the loss by fire of an automobile. The evidence showed that, 
when Grantham purchased the automobile, he gave a retention of title note for the 
full amount of the purchase price, and a few months thereafter made a substantial 
payment on the automobile to the vendors thereof, took up the retention of title note,. 
and gave the vendors a renewal note for the balance due, the vendors retaining title 
to the automobile in the renewal note also. 

At the time the automobile was purchased and the first retention of title note: 
given, the automobile dealer gave Grantham a memorandum showing car number, 
serial number, motor number, amount due automobile dealer, and loss clause payable 
to automobile dealer. This memorandum was given Grantham for the informatiom 
of the insurance agent in writing a policy on the automobile, and within forty-five 
minutes thereafter Grantham handed this memorandum to the agent of the defend- 
ant insurance company, and requested him to issue the policy, which he did. 

Upon the trial of the case it was shown that the contract of insurance provided 
that, if the interest of the assured be “other than unconditional and sole ownership,” 
or if the assured “concealed or misrepresented” any material facts, the policy was: 
void, and the company not liable thereon; and further provided that the contract 
embodied all the agreements between the parties, and that no agent of the insurance 
company has power to waive any of the terms of the policy (unless such waiver be 
written, etc.). The contract as written showed also that one of the warranties made 
by the ‘assured was that “the automobile described is fully paid for by the assured, 
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and is not mortgaged or otherwise incumbered.” The trial judge directed a verdict 
for the defendant, and plaintiff excepted. 

Eldridge Cutts and Jay & Garden, all of Fitzgerald, and Quincey & Rice, of Ocilla, 
for plaintiff in error. 

Rogers & Rogers, of Ocilla, King, Spalding, MacDougald & Sibley, of Atlanta, 
and Sibley & Sibley, of Milledgeville, for defendant in error. 

BioopwortH, J. (after stating the facts as above). [1] 1. The taking up of the 
first retention of title note and the payment on the automobile and giving of the second 
note did not increase the hazard of the insurer, but on the contrary, increased the 
interest of the insured, and presumedly would make him more careful of the property 
insured. Both notes retained title in the dealer, covered the same property, and were 
signed by the same party, the assured. A renewal of a retention of title note will 
not forfeit a policy of insurance which contains a condition against incumbrances, 
where the renewal note is for a lesser amount, covers the same property, is signed 
by the same payor, and in no way increases the hazard of the insurer. 

“This is so for the reason that it is the same hazard of which the insurer had 
knowledge when it assented to pay the loss to the insured’s appointee.” 

See in this connection Hartford Fire Ins. Co. v. Liddell Co., 130 Ga. 14, 60 S. E. 
107, 14 L. R. A. (N. S.) 168, 124 Am. St. Rep. 157. 

[2, 3] 2. The following material evidence is uncontradicted: (1) That the con- 
tract provided that, if the insured’s property was incumbered or the assured made any 
misrepresentations, the policy was void; (2) that the contract provided that it em- 
bodied all the agreements between the parties, and that no agent of the insurance 
company had authority to waive any of them; (3) that the contract, as written, 
showed one of the warranties of the assured to be that the automobile was fully 
paid for; (4) that the automobile was not fully paid for, but that title to same was 
retained by the vendors thereof; (5) that plaintiff, at the time he applied for the 
insurance on the automobile, delivered to the duly authorized agent of the defendant 
company the memorandum showing that the automobile was not fully paid for, and 
that the vendors of the automobile retained title thereto. 

This evidence, being uncontradicted, must be accepted as true, and leaves but 
one question for determination: Was the knowledge of the agent as to the incum- 
brance of the automobile knowledge of the company, and did the company, by issuing 
the policy in the light of this knowledge, waive the breach of the terms of the 
policy above named? 

The policy of our law generally is in opposition to forfeitures, and contracts 
“are to be so construed, if possible, as to avoid forfeitures and to advance the bene- 
ficial purposes intended to be accomplished.” Clay v. Phoenix Ins. Co., 97 Ga. 44 (1), 
25 S. E. 417; Civil Code, §§ 3717, 4568. 

In Simon v. Mechanics’ Ins. Co., 31 Ga. App. 138 (2), 121 S. E. 343, this court 
held: 

“Where in such a case the agent authorized to issue and deliver the policy in 
behalf of the insurance company issues and delivers it with knowledge that the auto- 
mobile is not fully paid for and was purchased under a contract retaining title in the 
seller until full payment of the purchase price, knowledge of the agent is knowledge 
of the company, and delivery of the policy with such knowledge amounts to a waiver 
of a ‘warranty’ in the policy that the automobile is fully paid for, and of the stipula- 
tion therein that the company shall not be liable if the interest of the assured in the 
property be other than unconditional ownership.” 

See, also, pages 139, 140 (2), 121 S. E. 342, and cases cited. But it is insisted 
by the defendant in error that, under the contract, the agent had no authority to waive 
any of the terms thereof. This contention is without merit in the case under considera- 
tion because the agent of the defendant company had notice of the incumbrance at and 
before the issuance of the policy, and the waiver was made upon delivery of the 
policy, and not subsequent thereto, and— 

“Limitations in an insurance policy upon the authority of the agent of the com- 
pany to waive the conditions of the contract of insurance are to be treated as referring 
to waivers made subsequently to the issuance of the policy. * * * True, the policy 
states on its face that no agent has the power to waive any of the conditions of the 
policy, and that none of them will be deemed to have been waived unless such waiver 
is attached to or indorsed upon the policy in writing. But this is not a question of 
waiver, so much as of notice and estoppel. The agent’s knowledge, as has been seen, 





Auto] Stone v. Travelers’ Ins. Co. 369 


is thé company’s knowledge. In spite of the assertion in the policy that the contract 
shall be void if the ownership of the property is of a given character, the policy has 
been issued with notice to the company that the ownership is of that character. Re- 
gardless of any question of waiver, then the company has placed itself in a position 
where it would be inequitable to allow it to make the defense which it seeks.” John- 
son v. AXtna Ins. Co., 123 Ga. 404(2), 410, 51 S. E. 339, 341 (107 Am. St. Rep. 92). 

“Tt is well settled that, where an agent who is authorized to issue and deliver 
policies in behalf of an insurance company issues and delivers a policy with knowledge 
of the true state of the title, the knowledge of the agent is the knowledge of the 
company, and the delivery of the policy with such knowledge amounts to a waiver of 
conditions relating to the existing state of the title.” Mechanics’ & Traders’ Ins. Co. 
v. Mutual, etc., Ass’n, 98 Ga. 266, 25 S. E. 458. 

In the case under consideration the assured, at the time he applied for the insur- 
ance and gave the agent notice of the retention of title, also paid the premium, and “it 
will be presumed conclusively, when, with knowledge that there was a mortgage upon 
the property, it [the insurance company] nevertheless issued the insurance and accepted 
the premium, that it intended to waive the condition in question, and which would 
have the effect, otherwise, to render the policy void.” (Italics ours.) Clay v. Phoenix 
Ins. Co., 97 Ga. 55 (3), 25 S. E. 417. See, also, headnotes on page 44. 

“Stipulations and conditions in a policy of fire insurance that it shall be void, 
unless such and such things are true, are waived, where the company’s agent by whom 
the policy was delivered to the insured knew at and before the time of making the 
delivery all the facts to which the: stipulations and conditions related, and where the 
company made no effort to void the policy until after notice of a loss thereunder. 
Mechanics’ & Traders’ Ins. Co. v. Mutual Real Estate & Building Ass’n, 98 Ga. 262 
(1) (25 S. E. 457).” Girard Fire & Marine Ins. Co. v. Carter, 32 Ga. App. 3 (2), 
122 S. E. 649. 

See, also, Athens Mutual Ins. Co. v. O’Keefe, 133 Ga. 792 (1), 66 S. E. 1093. 

To hold that an insurance company could collect the premium for a policy, and 
then with full knowledge of the true facts embody a false warranty in the policy 
which would render the policy void and useless to the assured, would open the way 
for fraudulent transactions. Neither should an insurance company be allowed to reap 
a benefit from its own mistake. The real negligence in this case devolves upon the 
insurance company, because of the failure of its duly authorized agent to properly 
issue the policy in conformity to the memorandum furnished him by the insured. 
Under the facts of this case and the decisions hereinbefore referred to the company 
waived the breach of the said conditions embodied in the policy, and the trial judge 
erred in directing a verdict for the defendant company. 

“The ruling here made does not conflict with that made in the case of Conyers 
v. Yorkshire Ins. Co., 30 Ga. App. 6 (117 S. E. 102). It was there held that notice to 
a person, alleged to have been associated in some way with the local agent of the 
insurance company, that the insured was not the unconditional owner of the automobile 
insured, was not notice to the insurance company. Whereas, in the instant.case, the 
defendant’s agent who took the application and procured and delivered the policy 
and received payment therefor knew, when the policy was issued and delivered, that 
the insured was not the unconditional owner of the automobile insured.” Simon v. 
Mechanics’ Ins. Co. of Philadelphia, 31 Ga. App. 142, 121 S. E. 344. 

Judgment reversed. 

Broyles, C. J., and Luke, J., concur. 


STONE v. TRAVELERS’ INS. CO. er at. (No. 12382.) 
(Appellate Court of Indiana, Division No. 2. Nov. 20, 1925.) 
149 Northeastern Reporter 454. 

2. MASTER AND SERVANT—EVIDENCE HELD TO AUTHORIZE INFER- 
ENCE DRIVER WAS ACTING WITHIN SCOPE OF EMPLOYMENT. 
Evidence that car colliding with plaintiff's car belonged to defendant, and that 

driver was his salesman, and had at other times taken car out for demonstration pur- 

poses, and that he was permitted to take cars out of sales room for any purpose to 
defendant’s advantage, held to authorize inference that driver was, at time of colli- 
sion, acting within scope of his employment. 


(For other cases, see Master and Servant, Dec. Dig. § 330[3].) 
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3. DAMAGES—EVIDENCE OF EXPENDITURE REQUIRED TO REPAIR 
PLAINTIFF’S CAR HELD SUFFICIENT ON WHICH TO BASE HIS 
DAMAGES. 

In action for damages to automobile from collision with defendant’s car, evidence 
of expenditure required to repair plaintiff’s car held sufficient on which to base 
damages. 

(For other cases, see Damages, Dec. Dig. § 188[1].) 

4. APPEAL AND ERROR—METHOD OF PROVING DAMAGES NOT 
GROUND FOR COMPLAINT, IN ABSENCE OF OBJECTION THERETO. 
In action for damages to automobile arising out of a collision with defendant's 

car, that damages were proven by reading an itemized statement of the repair bill for 

the car held not ground for complaint, in absence of objection thereto in trial court. 

(For other cases, see Appeal and Error, Dec. Dig. § 221.) 


5. APPEAL AND ERROR—THAT IT DID NOT APPEAR WHAT AMOUNT 
PLAINTIFF INSURER HAD PAID TO CO-PLAINTIFF OWNER ARIS- 
ING FROM AUTOMOBILE COLLISION HELD NOT GROUND FOR 
COMPLAINT. 


In action by insurer and owner of automobile for damages from collision with 
defendant’s automobile, that it did not appear what amount if any insurer had paid 
to owner Aeld not ground for complaint, where defendant presented no question with 
reference thereto to trial court. 


(For other cases, see Appeal and Error, Dec. Dig. § 221.) 


Appeal from Superior Court, Marion County; John W. Donaker, Judge. 

Action by the Travelers’ Insurance Company and another against Harry W. 
Stone, doing ‘business as the Stone Chevrolet Company, and another. Judgment for 
plaintiffs, and the named defendant appeals. Affirmed. 

Frank Mellis, of Indianapolis, for appellant. 

Garrett W. Olds, of Indianapolis, for appellees. 

Nicuoras, P. J. Action by appellees against appellants for damages to personal 
property arising out of a collision of an automobile owned by appellee Bull, and a 
car alleged to belong to appellant, Stone, and operated by appellant, Lingenfellow, 
July, 1923, on Meridian street in the residential section of Indianapolis. 

The verdict of the jury was for appellees giving them damages in the sum of 
$150. Upon which, after a remittttur, judgment was rendered against appellant and 
Lingenfellow jointly, and in favor of appellees jointly. From this judgment Stone 
alone appeals. 

The error relied upon for reversal is that the court erred in overruling appellant's 
motion for a new trial, the reasons for which being that the vedict of the jury is 
not sustained by sufficient evidence; the verdict of the jury is contrary to law; the 
damages assessed by the jury are excessive; and that the court erred in giving to 
the jury, at the request of the plaintiffs, each of instructions numbered 3 and 6. 

[1] There is a controversy between appellees and appellant as to under what sec- 
tion of the statute appellant has attempted to bring the instructions into the record; 
appellees contending that it is under section 560, Burns’ R. S. 1914, while appellant 
contends that it is under section 561. Conceding, as appellant contends, that it is 
under section 561, he has failed to comply with the statute. The brief pertaining to 
to this question shows that— 

“Said request (appellees’), instructions and exceptions (appellant's), were filed 
and made a part of the record together with all instructions given.’ 

It does not appear that the instructions given were signed by the court, when they 
were filed, or with whom filed. Clause 5 of rule 22 of the rules of this court and the 
Supreme Court expressly provides that, when the action of the court in giving or 
refusing instructions is challenged, all the instructions given must be set out in 
appellant’s brief. This was not complied with. In the face of appellee’s challenge 
that the instructions are not in the record, appellant’s brief is not sufficient in this 
regard. We therefore can give the alleged errors of the court in giving instructions 
no consideration. 

{2] Appellant contends that there was no evidence that Lingenfellow was acting 
as his agent and working within the scope of his employment at the time of the acci- 
dent without which proof there could be no recovery against appellant. But it 
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appears by the evidence that the car belonged to appellant; that Lingenfellow was his 
salesman, and had at other times taken the car out for ‘demonstration purposes; and 
that he was permitted to take cars out of the sales room for any purpose to the 
advantage of appellant. We hold that, from this evidence, the jury might reasonably 
infer that Lingenfellow was, at the time of the accident, acting within the scope 
of his employment. 

(3, 4] Appellant says that there was no evidence of the value of appellee Bull’s 
car before the accident, and after the accident, and that therefore there was no evi- 
dence by which the damages could be measured. There was, however, evidence that 
it required an expenditure of $93.55 to repair the damaged car, which had the appear- 
ance of a new one, and after a remittitur reducing the amount of recovery to this 
amount, judgment was rendered therefor. An itemized statement of the repair bill 
was read in evidence. It does not appear that there was any objection to this method 
of proving the damages, and appellant cannot be heard first to present his objection 
thereto in this court. 

[5] Finally, appellant objects that it does not appear what amount, if any, the 
insurance company paid to appellee Bull, and that therefore there was no right of 
subrogation. It does appear, however, that appellee Bull paid $50 of the damages, 
which was the amount she was required to pay before the insurance company became 
liable, and that thereafter the insurance company took charge of the repair of the 
car and the negotiations with appellant, looking to a settlement of the damages. Ap- 
pellant must have deemed this sufficient, or must have considered himself not con- 
cerned as to the division between appellees of the amount of damages recovered, as 
he presented no question with reference thereto to the trial court. 

We find no reversible error. 


Affirmed. 


BROWN v. UNION INDEMNITY CO. In re UNION INDEMNITY CO. 
No. 27243. 
(Supreme Court of Louisiana. Oct. 6, 1925. Rehearing Denied Nov. 2, 1925.) 
105 Southern Reporter 918. 
1. COURTS—RECALL OF WRIT OF REVIEW ON GROUND THAT IT 

HAD BEEN ERRONEOUSLY GRANTED HELD UNWARRANTED. 

In action on automobile accident insurance policy, recall of writ of review, 
granted by Supreme Court on ground that application therefor had been made and 
granted on incorrect allegation that decision of Court of Appeal was in conflict with 
jurisprudence of Supreme Court, held not warranted, where application disclosed that 
it was based also on declaration that judgment of Court of Appeal was contrary 
to stipulation of policy, as well as contrary to law of state, and writ was granted 
under general authority conferred by Const. 1921, art. 7, § 11. 


(For other cases, see Courts, Dec. Dig. § 224[2].) 


2. INSURANCE—AUTOMOBILE TIPPING OVER AND COMING IN VIO- 
LENT CONTACT WITH SURFACE OF ROAD TO ITS DAMAGE HELD 
NOT “COLLISION,” WITHIN MEANING OF INSURANCE POLICY. 
Automobile, tipping over and coming in violent contact with surface of road to its 

damage, as result of being turned quickly to avoid collision with another car, held 

not to have suffered “collision” within meaning of policy insuring against damage 

“caused solely by accidental collision with another object.” 


(For other cases, see Insurance, Dec. Dig. § 424.) 


Certiorari to Court of Appeal, Second Circuit. 

Action by William E. Brown against the Union Indemnity Company. Judgment 
for defendant was reversed by the Court of Appeal, and defendant applies for 
certiorari or writ of review. Judgment of Court of Appeal annulled, and judgment 
of district court reinstated and affirmed. 

Barnette & Roberts, of Shreveport, for applicant. 

C. H. Lyons, of Shreveport, for respondent. 

Rocers, J. The question to be answered in this case is whether recovery can 
be had under a stipulation in an insurance policy guaranteeing the insured against 
loss by reason of damage to, or destruction of, his automobile, “caused solely by 
accidental collision with another object,” where the insured’s automobile was damaged 
by tipping over and coming into violent contact with the surface of the road. 
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The scene of the accident was on the Greenwood public road near the city of 
Shreveport. Plaintiff's automobile was being driven in a westerly direction. Another 
automobile was immediately in front of petitioner’s car, traveling in the same 
direction and on the same side of the road. Both machines were proceeding at the 
rate of 25 miles an hour. The first car slowed down, and the driver of plaintiff's 
automobile turned towards its left and speeded up in an attempt to pass said car. 
When plaintiff’s car was about to pass the other car, the driver of this car also 
speeded up and turned to the left for the purpose of avoiding another automobile 
which was rapidly approaching from the opposite direction. The. driver of this car, 
in attempting to pass the other cars, turned to the left side of the road, which was 
the wrong side for it to be on, going in the direction of the city of Shreveport. 
In order not to collide with the second named car, the plaintiff’s driver turned his 
car sharply to the right of the road, avoiding the other cars. In the execution of 
this manceuvre, plaintiff’s automobile tipped over and came into violent contact with 
the surface of the road, breaking the body of the car, and otherwise damaging it, 
requiring the expenditure on plaintiff’s part of $1,661.15 in order to place his machine 
in the same condition in which it was prior to the accident. 

Plaintiff brought this suit to recover’ said amount from defendant under a 
policy which it had issued insuring plaintiff's automobile against loss for damage 
done to it solely by accidental collision with another object. 

In the district court, defendant filed an exception of no cause of action, which 
was sustained, and plaintiff's suit was dismissed at his cost. On appeal by plaintiff, 
this judgment was reversed by the Court of Appeal for the Second Circuit, and the 
case was remanded to the district court for further proceedings. Defendant then 
applied for a writ of certiorari or review, which application was granted, and the 
case is now before us. 

[1] The respondent, William E. Brown, filed a motion in this court to recall the 
writ of review, on the ground that the application therefor had been made and 
granted as a matter of right, upon the allegation that the decision of the Court of 
Appeal is in conflict with the jurispurdence of the Supreme Court, which allegation 
he contends is incorrect, since the question presented has not heretofore been before 
this court. 

Respondent’s motion cannot be allowed. A reference to the application of 
relator shows that it was based upon the declaration that the judgment of the Court 
of Appeal is contrary to the stipulations of the policy, as well as being contrary to 
the law and the jurisprudence of this state; and the case was ordered up under the 
general authority conferred upon this court by the Constitution, art. 7, § 11. 

[2] So far as we have been able to ascertain, the question presented has not 
been heretofore before this court. It has been, however, the subject of adjudica- 
tions by other courts of last resort. In the opinions of the Court of Appeal, one 
on the original hearing and the other on the rehearing, some of these cases, and 
many other cases involving questions of similar import, have been referred to and 
commented upon. 

In the original opinion of the Court of Appeal, the cases of Moblad v. Western 
Indemnity Co., 53 Cal. App. 683, 200 P. 750, and Bell v. American Insurance Co., 
173 Wis. 533, 181 N. W. 733, 14 A. L. R. 179, were cited as deciding the question 
in the negative, and the cases of Great American Mutual Indemnity Co. v. Jones, 
111 Ohio St. 84, 144 N. E. 596, 35 A. L. R. 1023, and Fireman’s Insurance Co. v. 
Savery (Ind. App.) 143 N. E. 612, were referred to as answering the question in 
the affirmative. 

The author of the opinion also cited the following cases as being similar to the 
instant one, and as holding that the insured was protected, viz.: Freiberger v. Globe 
Indemnity Co., 205 App. Div. 116, 199 N. Y. S. 310; Young v. New Jersey Ins. Co. 
(D. C.) 284 F. 492; Interstate Casualty Co. v. Stewart, 208 Ala. 377, 94 So. 345, 
26 A. L. R. 428; Universal Service Co. v. American Ins. Co., 213 Mich. 523, 181 
N. W. 1009, 14 A. L. R. 183; Rouse v. St Paul, etc., Co., 203 Mo. App. 603, 219 
S. W. 688; Lepman v. Employers, etc., Corp., 170 Ill. App. 379; Harris v. American 
Casualty Co., 83 N. J. Law, 641, 85 A. 194, 44 L. R. A. (N. S.) 70, Ann. Cas. 
1914B, 846; Hardenburgh v. Employers’ Casualty Co., 78 Misc. Rep. 105, 138 N. 
¥.. S. 662. pape 

The following cases were then referred to, in the opinion, as maintaining tne 
reverse of the proposition, viz.: Continental Casualty Co. v. Paul, 209 Ala. 166, 95 
So. 814, 30 A. L. R. 802; Southern Casualty Co. v. Johnson, 24 Ariz. 221, 207 P. 
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987; Moblad v. Western Indemnity Co., 53 Cal. App. 683, 200 P. 750; Fox v. Inter- 
state Exchange, 182 Wis. 28, 195 N. W. 842; Alexander v. Ins. Co., Supreme Court 
of HawaiiS Royal Hawaiian Sales Co. v. Ins. Co., Supreme Court of Hawaii; Wet- 
tengel v. U. S. Lloyds, 175 Wis. 433, 147 N. W. 360, Ann. Cas. 1915A, 626; Gibson 
v. Georgia Life Ins. Co., 17 Ga. App. 43, 86 S. E. 335; 14 A. L. R. 191. 

And in view of these conflicting authorities, under the settled doctrine that an 
insurance policy which contains language reasonably susceptible to different inter- 
pretations will be given the construction most favorable to the assured, the court 
concluded that plaintiff’s petition set forth a cause of action, and accordingly over- 
ruled the exception and remanded the case. 

The Court of Appeal, in its opinion on rehearing, confirmed the views which 
it had previously expressed on the original hearing. The author of the opinion on 
rehearing exhaustively reviewed the jurisprudence on the subject. He referred to 
and commented upon all the cases listed in the original opinion, with the exception 
of the two cases decided by the Hawaiian Supreme Court, which were not accessible. 
In addition he cited and discussed the following cases as having more or less bear- 
ing upon the issue involved, viz.: Wetherill v. Williamsburg City Fire Ins. Co., 60 
Pa. Super. Ct. 37, noted in 14 A. L. R. 189; Polstein v. Pacific Fire Ins. Co., 122 
Misc. Rep. 194, 203 N. Y. S. 362; Hanvey v. Georgia Life Ins. Co., 141 Ga. 389, 
81 S. E. 206; Hoosier Mutual Auto Ins. Co. v. Lanam, 79 Ind. App. 629, 137 N. E. 
626; Stuht v. U. S. Fidelity & Guaranty Co., 89 Wash. 93, 154 P. 137; Power Motor 
Car Co. v. U. S. Fidelity & Guaranty Co., 69 Mont. 563, 223 P. 112, 35 A. L. R. 
1028. 

Among the cited cases the following are valueless in the consideration of the 
question presented, because of the exclusion clause contained in the policy, viz.: 
Stuht v. U. S. Fidelity & Guaranty Co. and Harris v. American Casualty Co., in 
which upsets were specially excluded; Rouse v. St. Paul F. & M. Ins. Co., Hanvey 
v. Georgia Life Ins. Co., Hoosier Mutual Automobile Co. v. Lanam, Gibson v. 
Georgia Life Ins. Co., and Hardenburg v. Employers’ Liability Ins. Corp. (which 
was reversed in 80 Misc. Rep. 522, 141 N. Y. S. 502) in which injuries caused by 
striking any portion of the roadbed, etc., were excluded. 

With the exception of the cases to be hereinafter specially mentioned and re- 
viewed, the other decisons referrd to in the opinions of the Court of Appeal are not 
apt in the instant case. It is true, some of these decisions extend the meaning of 
the word “collision,” as contained in a policy of insurance, to such incidents as au 
automobile falling through an elevator shaft (Wetherill v. Williamsburg City Fire 
Ins. Co.), where it was injured by the fall of the elevator on which it was being 
lowered (Feriberger v. Globe Indemnity Co.), where it was damaged by a loaded 
scoop of a steam shovel falling on it (Universal Service Co. v. American Insur- 
ance Co.), and where an automobile leaves the road and strikes an object outside 
and off the road, such as the body and banks of a ditch (Power Motor Co. v. U. S. 
Fire Ins. Co.), the bottom of a ditch (Fireman’s Ins. Co. v. Savery), or an embank- 
ment (Interstate Casualty Co. v. Stewart), or where the driver swerved his car to 
the outer edge of a narrow road to avoid striking another car, and his automobile 
left the road, fell down the embankment, struck a rock and turned over (Polstein 
v. Pacific Fire Ins. Co.). But none of these cases hold that the mere impact of the 
car with the surface of the roadway, due ‘to an upset, is a collision with another 
object within the meaning of the language of the policy. Others of said cases hold 
that there was no collision in such circumstances as where an automobile ran off 
the main road and down a bank of three or four feet into a river, causing damage 
to the car (Wettengell v. U. S. Lloyds), where the car skidded on a recently re- 
graveled highway, was overturned, and violently struck an embankment at the side 
of the road (Fox v. Interstate Exchange Bank). In Southern Casualty Co. v. 
Johnson, the question of fact was whether the injury to the automobile was caused 
by colliding with an embankment of earth alongside the road, or resulted from an 
upset or tip-over due to the automobile’s being run “upon and along or over” the 
embankment. The court allowed a recovery, because it found as a fact that the car 
collided with the embankment. It took occasion to say, however, that if the estab- 
lished facts had been as contended for by the insurance company, namely, that the 
damage was due to an upset or tip-over caused by the running of the car upon and 
along and over an inclining embankment, there could be no recovery, for the reason 
that an upset and a collision are not regarded as the same. 
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In Continental Casualty Co. v. Paul, 209 Ala. 166, 95 So. 814, 30 A. L. R. 802, 
the Alabama Supreme Court held that collision did not include injuries caused by 
contact with the earth or object in falling over an embankment along the highway ; 
but in St. Paul Fire & Marine Ins. Co. v. American Compounding Co., 211 Ala. 
593, 100 So. 904, 35 A. L. R. 1018, the same court held that, where a car ran off a 
precipice, striking the rock bottom of an excavation, the impact was a “collision 
with an object” within the “accidental collision” clause of an insurance policy. This 
decision was on rehearing, after the doctrine of the case of Continental Casualty 
Co. v. Paul had been affirmed on the original hearing, and was by a divided court. 

The question of law involved in Lepman yv. Employers’, etc., Corp. was whether, 
in order to constitute a collision, both objects must be in motion. The court held 
that the meaning of the word was not to be confined to a case where both the col- 
liding objects were in motion. 

The Court of Appeal, in reaching its conclusions, was apparently greatly in- 
fluenced by the decision of the Ohio Supreme Court in Great American Mutual 
Indemnity Co. v. Jones. This is the only case cited which sustains the proposition 
that the insured is entitled to recover under the policy where his car upsets or tips 
over and is damaged by coming in contact with the surface of the road. In its 
decision, the Ohio Supreme Court refers to the Bell and Moblad Cases, of which 
more hereafter, but the opinion shows that greater weight was given to the case 
of Young v. New Jersey Ins. Co., decided by the United States District Court for 
the District of Montana, 284 F. 492, and that said case was the authority upon 
which the court reached its final conclusion. 

In the Young Case an automobile while being driven on the highway was dam- 
aged by the breaking of the front axle and the dropping of the broken axle and 
the frame to the roadway, where they caught, causing the car to overturn and strike 
the ground with great force. The United States District Court held that the facts 
showed a collision, entitling the insured to a recovery under a policy insuring against 
damage from accidental collision with another automobile, vehicle, or object. This 
construction of the contract, however, was repudiated by the United States Circuit 
Court of Appeals for the Ninth Circuit, which reversed the judgment of the dis- 
trict court. See New Jersey Ins. Co. v. Young, 290 F. 155. 

In discussing the question presented, the United States Circuit Court of Appeals 
said, at page 156 of the opinion: 

“But we are unable to construe the word ‘collision’ as including damage caused 
by the striking of the car upon the roadway after the defective axle broke and let 
the car down. The automobile was being driven upon the highway. It did not 
come in contact with any object upon the road or roadway until after the defective 
axle broke, when the car dropped and the end of the broken axle plowed into the 
roadway itself, and the car, pivoting on the broken axle, turned over and was dam- 
aged. In a usual sense, an accidental collision between an automobile and another 
object means striking against something on the road; for instance, hitting a pedes- 
trian, or a horse, or a cow perchance straying in the road, or a rock or stump upon 
the roadway, or a guard rail, such as is often placed in the road at points where 
repairs are being made, or where the automobile hits or rubs the side of a tunnel 
or embankment or bridge alongside or defining the road. In other words, we think 
the language of the contract, when accorded the ordinary and usual meaning that 
should govern, does not extend to the incident under consideration, where the proxi- 
mate cause was the breaking of the defective axle, and damage was not by ‘being 
in accidental collision’ with an object.” 

The case of Bell v. American Ins. Co. is exactly in point. In that case the 
driver of an automobile was endeavoring to turn his car, and, while doing so, 
backed it upon soft ground, where it gradually settled, tipped over, and struck the 
ground. In construing a policy similar to the one in the Young Case, the Supreme 
Court of Wisconsin used the following language, viz. : . 

“While it is true that insurance contracts should be construed most strongly 
against the insurer, * * * yet they are subject to the same rules of construc- 
tion applied to the language of any other contract. It is a fundamental rule [of 
construction] that the language of a contract is to be accorded its popular and 
usual significance. It is not permissible to impute an unusual meaning to language 
used in a contract of insurance any more than to the language of any other con- 
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tract. The incident causing the damage to the automobile here in question is spoken 
of in common parlance as an upset or tip-over. If it were the purpose to insure 
against damage resulting from such an incident, why should not such words, or 
words of similar import, have been used? We cannot presume that the parties 
to the contract intended that an upset could be construed as a collision in the 
absence of a closer association of the two incidents in popular understanding.” 

In Moblad v. Western Indemnity Co., the language of the policy read, “If caused 
solely by collision with another object.” There the edge of a roadway on which 
an automobile had been swerved to avoid a collision gave way, causing the car to 
run down an embankment and to overturn and roll down the side of a mountain. 
The court held that the proximate cause of the damage was the overturning of the 
car on the edge of the road, and that the proximate and only cause of the accident 
was not a collision but the upsetting of the automobile. 

Another case in point is London Guaranty & Accident Co. v. Sowards, de- 
cided in 1923 by the Supreme Court of Canada and reported in 2 D. L. R. at 
page 495. This case evidently was not called to the attention of the Court of 
Appeal, since it is not referred to in either of the opinions of said court. There 
the policy provided for indemnity for damage to insured’s automobile in an “acci- 
dental * * * collision with any other automobile, vehicle, or object.” The 
insured was denied recovery for injuries to his car, sustained when it struck a 
rut in the road and was upset on its side and went into the ditch. The court held 
that this could not be considered a collision within the meaning of the policy. 

One of the latest and most pertinent judicial expressions on the question 
before us is to be found in Great Eastern Casualty Co. v. Solinski, decided by the 
Supreme Court of Tennessee in 1924, 150 Tenn. 206, 263 S. W. 71, 35 A. L. R. 
1007. In that case the policy insured the policy holder against loss by reason of 
damage or destruction of his automobile “if,.caused solely by collision with another 
. object either movable or stationary.” There the driver of insured’s car suddenly 
applied the brakes in responding to what he thought to be a signal light to stop at 
a railroad crossing. Upon the application of the brakes the car skidded, swerving 
and reversing its position. Its right rear wheel collapsed, and it was precipitated 
on its right side upon the roadbed. The court held that there was ho collision 
within the meaning of the policy; there being nothing in the road but a little loose 
gravel. The court reached its conclusions, after reviewing the following cases, 
viz.: Bell v. American Ins. Co.; N. J. Ins. Co. v. Young; Moblad v. Western In- 
demnity Co.; Continental Casualty Co. v. Paul; Ploe v. International Indemnity 
Co., 128 Wash. 480, 223 P. 327, 35 A. L. R. 999; London Guaranty & Acc. Co. 
v. Sowards; Harris v. American Casualty Co.; Universal Service Co. v. American 
Ins. Co., etc.; Wetherill v. Williamsburgh Fire Ins. Co.; Hardenburgh v. Em- 
ployers’, etc., Corp.; Power Motor Car Co. v. U. S. Fire Ins. Co.; Stix v. Travelers’ 
Indemnity Co., etc., 175 Mo. App. 171, 157 S. W. 870; Columbia Ins. Co. v. Chat- 
terjee, 93 Okl. 249, 219 P. 102; and Gans v. Columbia Ins. Co. (1924), 99 N. J. 
Law, 44, 123 A. 240. 

The court specially approved the Young, Bell, and Ploe Cases, and at page 74 
of the opinion (150 Tenn. 217) said: 

“The thought expressed in the above cases is that the collision clause refers to 
some other object than the road upon which the automobile is being operated. 
Being already upon the road, and in contact with it, there can be no collision m 
the sense that the term contemplates two separated objects coming together.” 

It is our conclusion, after careful consideration of the question presented and 
review of the authoritties enumerated, that the defendant company is not liable on 
the policy sued on herein. To hold otherwise would be to give the language of 
the policy a strained and unnatural construction, and one that in our judgment was 
not contemplated by the parties. The so-called collision alleged by plaintiff was 
the contact of the automobile with the roadway caused by the upsetting or tipping 
over of the car. Now it is a matter of common understanding that an automobile, 
to be of any practical value and utility, must travel on streets and roads. In 
order to do so, it is necessarily, at all times, in contact with the surface of the 
street or roadway. If the car upsets or tips over, the effect is merely to transfer 
the point of contact from its wheels to its side or to that portion of the machine 
that rests upon the roadway. We do not think that such circumstance can be said 
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to be a collision in popular understanding of the word and within the meaning of 
the policy. 

For the reasons assigned, the judgment of the Court of Appeal is annulled, 
and the judgment of the district court is reinstated and affirmed at plaintiff's cost. 


RECORD vy. ROYAL INS. CO., Limited. 
(Supreme Judicial Court of Massachusetts. Worcester. Nov. 24, 1925.) 
149 Northeastern Reporter 546. 
1. INSURANCE—USE OF AUTOMOBILE HELD NEITHER PRIVATE 

NOR FOR PLEASURE WITHIN POLICY. 

Where theft. policy, under the caption “Warranties,” provided that use of 
automobile insured would be private and for pleasure, use of it in business of 
insured’s employers held neither private nor for pleasure within policy, but for 
business purposes in service of employers. 

(For other cases, see Insurance, Dec. Dig. § 329.) 


2. INSURANCE—AUTOMOBILE POLICY HELD VOID BECAUSE OF 

USE OTHER THAN CONTEMPLATED THEREIN. 

Where theft policy was issued on insured’s statement that his uses of automo- 
bile were private and for pleasure, it was immaterial whether stipulation was made 
with intent to deceive or whether risk of loss was increased by employing auto- 
mobile in business of insured’s employers, policy thereby becoming void, G. L. c. 
175, § 186, providing that no oral warranty should defeat policy, being inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 329.) 


Exceptions from Superior Court, Worcester County; Richard W. Irwin, Judge. 

Action of contract by John W. Record against the Royal Insurance Company, 
Limited, to recover for loss by theft of plaintiff’s automobile. From an order 
denying defendant’s motion for verdict, it excepts. Exceptions sustained and judg- 
ment for defendant. 

F, B. Spellman, of Worcester, for plaintiff. 

M. C. Taylor, of Boston, for defendant. 

Carrot, J. This is an action of contract to recover under a theft and insurance 
policy for the loss by theft of the plaintiff’s automobile. The automobile was stolen 
in December, 1920. The term of the policy was to begin July 1, 1920, and to 
end July 1, 1921. The policy provided under the caption “Warranties”: “The 
following are statements of facts known to and warranted by the Assured to be 
true, and this policy is issued by the Company relying upon the truth thereof ;” 
the statement under number 4 being “The uses to which the automobile described 
are and will be put, are private and pleasure.” 

The plaintiff testified that he was a collector and salesman employed by one 
Strogoff, a clothing dealer, and was so employed when the policy was issued; that 
he used the automobile in his business of making collections and continued to use 
it in this way as long as he remained in Strogoff’s employment; that he went to 
Boston with the automobile about “once or twice a month”; that in November, 
1920, he went to work for the Bay State Clothing Company, and while so em- 
ployed used the machine in traveling to and from Boston about once a week; that 
while employed by Strogoff, he “was allowed a certain amount by Strogoff for 
running the car in the business. There was no specified amount, he does not re- 
member the amount, whether eight or ten a week or not.” In answer to the ques- 
tion, “Isn’t it true you put in vouchers for gasoline and oil and all charged to the 
automobile account,” the plaintiff replied: “I never put in the cost of oil.’ In 
answer to the question, “You used the car for every purpose,” he answered: “I 
used it for pleasure.” 

[1] It appears from this testimony that the plaintiff was paid for the use 
of the car in his employer’s business. The use of the motor car in the business of 
Strogoff, and of the Bay State Clothing Company after he ceased to work for 
Strogoff, was neither private nor for pleasure within the meaning of these words 
in the policy, but was for business purposes in the service of the insured’s em- 
ployer. The plaintiff testified that the automobile was used by him as a collector 
for Strogoff “in going around and making collections”; and while working for the 
Bay State Clothing Company he went to Boston with the automobile about once 
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a week. This evidence was not contradicted and the plaintiff is bound by it. See 
Elder v. Federal Ins. Co., 213 Mass. 389, 100 N. E. 655. There was no conflict 
in the evidence on this question, and Whiteacre v. Boston Elevated Railway, 241 
Mass. 163, 134 N. E. 640, is not in point. 

[2] The plaintiff relies on G. L. c. 175, § 186, which provides in effect that 
no misrepresentation or warranty made in the negotiation of a policy of insurance 
by the insured shall be deemed material, or defeat the policy, or prevent it attach- 
ing, unless the misrepresentation or warranty is made with actual intent to deceive, 
or unless the matter misrepresented or made a warranty increased the risk of loss. 
He contends that, under this statute even if the plaintiff did use the car for pur- 
poses which were neither private nor for pleasure, it was a question of fact for the 
jury to determine whether such a use increased the risk of loss. This question 
has already been decided against the plaintiff’s contention. Elder v. Federal Ins. 
Co., supra. The plaintiff stipulated that the automobile should be used only for 
private purposes and pleasure. It was in use, when the policy issued, for business 
purposes in the services of Strogoff, and continued so after the policy issued. By 
this operation of the vehicle the policy was no longer in force. The statute (G. 
L. c. 175, § 186) is not applicable. Is is immaterial whether the stipulation was 
made with intent to deceive or whether the risk of loss was increased by employ- 
ing the automobile in the manner testified; the policy became void. The case is 
governed by Elder v. Federal Ins. Co., supra. Everson v. General Accident, Fire 
& Life Assurance Corp. Ltd., 202 Mass. 169, 88 N. E. 658, does not apply. 

As the plaintiff cannot recover for the reasons stated, we do not find it necessary 
to consider the other questions involved in the case. 

Exceptions sustained. 

Judgment for the defendant. 


LUNT v. AZTNA LIFE INS. CO. 
(Supreme Judicial Court of Massachusetts. Worcester. Nov. 24, 1925.) 
149 Northeastern Reporter 660. 

1. INSURANCE—RIGHT OF INSURED TO RECOVER ON INDEMNITY 
POLICY HELD NOT TO DEPEND ON SATISFACTION OF JUDG- 
MENTS AGAINST HIM. 

In view of G. L. c. 175, §§ 112, 113, and chapter 214, § 3, cl. 10, right of 
insured to recover on indemnity policy does not depend on his satisfaction of judg- 
ments against him. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—INSURER HELD NOT EXPOSED TO DOUBLE LIA- 

BILITY UNDER INDEMNITY POLICY. 

Under G. L. c. 175, §§ 112, 113, making insured’s right to recover on indemnity 
policy from insurer independent of his satisfaction of judgments against him, 
insurer is not exposed to double liability, in view of chapter 214, § 3, cl. 10, and 
chapter 246, § 33. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


4. INSURANCE—FAILURE TO NEGATIVE EXCEPTIONS IN POLICY 

HELD TO MAKE DECLARATION DEMURRABLE. 

Where indemnity policy insured plaintiff against loss or damage by person or 
persons not thereinafter excepted, complaint which did not negative exceptions 
limiting scope of liability of policy held demurrable. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Report from Superior Court, Worcester County; S. E. Qua, Judge. 

Action of contract by Joseph H. Lunt against the Aftna Life Insurance Com- 
pany to recover on a policy of indemnity insurance. Demurrer to declaration was 
sustained and case reported. Plaintiff permitted to amend within 30 days;. other- 
wise, demurrer sustained, and judgment to be entered for defendant. 

C. E. Tupper and A, T. Wall, both of Worcester, for plaintiff. 

C. C. Milton and F. L. Riley, both of Worcester, for defendant. 

Carrott, J. The defendant’s demurrer to the plaintiff’s declaration was sus- 
tained in the superior court, and the case was reported to this court. 
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The plaintiff alleges in his declaration, in substance, that the defendant “made 
to him” a policy of insurance, “hereto annexed,” in the sum of $10,000, against loss 
from liability for damages for death or bodily injury suffered by any person by 
means “of the vehicles for which a charge is made in the premium, and the use 
thereof * * * while in charge of the plaintiff or his agents,’ from April 16, 
1921, to April 16, 1922, “according to the verdicts and judgments in certain cases 
herein described”; that in June, 1921, one Peterson “so received and suffered 
bodily injuries” and recovered a judgment for $20,000 in an action against the 
plaintiff ; that one Ekberg also brought an action against the plaintiff for injuries 
sustained on the same date and recovered a judgment of $5,000; that other persons 
also brought actions against the plaintiff for injuries “so received,” and recovered judg- 
ments respectively “approximately $5,000”; that the plaintiff seasonably notified the 
defendant of the claims of the injured plaintiff; that the defendant “did come in and 
defend said actions, which actions and trials resulted in verdicts and judgments 
against the plaintiff as aforesaid”; that the defendant was bound by the terms of the 
policy to pay the plaintiff the amount of these judgments “to the extent and amount of 
its policy” ; that the defendant has failed to pay according to the terms of the policy; 
and that the defendant owes the plaintiff the sum of $10,000 and interest, as provided 
in the policy. 

The defendant’s demurrer is based on two grounds: First, that there is no allega- 
tion in the declaration that the plaintiff has paid to the judgment creditors referred to 
in the declaration a sum equal to the amount of the policy; and, second, that the plaintiff 
has not negatived the existence of the various conditions set forth in subparagraph 
(1) of the policy, particularly clause (c) thereof which refers to accidents to em- 
ployees of the insured. 

[1] In support of the first ground of the demurrer the defendant relies on G. L. 
c. 175, §§ 112, 113, printed in the margin.’ It contends that by this statute a person 
recovering a judgment against the insured becomes a beneficiary under the policy to 
the exclusion of the insured, unless it appears that the insured has paid the loss to 
the extent of the policy; that immediately on recovery of judgment against the plain- 
tiff, the various creditors who had secured judgments against him had, under the terms 
of the statute, a lien on the amount due under the policy, as between the ‘insured 
and insurer. 

By G. L. c. 214, § 3, cl. 10, the injured party is given a remedy to reach and 
apply in equity, in satisfaction of a judgment for bodily injury, the obligation of an 
insurance company to the judgment debtor under a policy insuring him against lia- 
bility “for loss or damage from such injury or death.” In Lorando v. Gethro, 228 
Mass. 181, 117 N. E. 185, 1 L. R. A. 1374, sections 112 and 113 of chapter 175 of the 
General Laws were declared to be constitutional. 

Section 112 provides in express terms that whenever a loss occurs on account of a 
casualty covered by the insurance contract the liability of the company shall become 
absolute, “and the payment of said loss shall not depend upon the satisfaction by the 
insured of a final judgment against him for loss or damage or death occasioned by said 
casualty.” By these words of the statute, the insured’s right to recover from the de- 
fendant does not depend upon his satisfaction of the judgments against him. The 
liability of the defendant to the plaintiff becomes absolute when the loss occurred by 
reason of the casualty, and the payment to the plaintiff does not depend upon his satis- 
faction of the judgments. If the contention of the defendant were sound the insured 
might receive little, if any, benefit from the insurance; he might be without means to 


2Section 112: “In respect to every contract of insurance made between a company and any 
person, by which such person is insured against loss or damage on account of the bodily injury 
or death by accident of any person, for which loss or damage such person is res nsible, whenever 
a loss occurs on account of a casualty covered by such contract of insurance, the liability of the 
company shall become absolute and the payment of said loss shall not depend upon the satisfaction 
by the insured of a final judgment against him for loss or damage or death occasioned by said 
casualty. No such contract of insurance shall be canceled or annulled by any agreement between 
the company and the insured after the said insured has become responsible for such loss or damage, 
and any such cancellation or annulment shall be void.” 

Section 113: “Upon the recovery of a final judgment against any person by any person, 
including administrators or executors, for loss or ioutiee on account of bodily injury or death, 
if the defendant in such action was insured against said loss or damage at the time when the right 
of action arose, the judgment creditor shall be entitled to have the insurance money, provided for 
in the contract of insurance between the company, and the defendant, applied to the satisfaction 
of the judgment.” 
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satisfy the judgment. As was said in Lorando v. Gethro, supra, at page 189 (117 N. E. 
189), the statute (G. L. c. 175, §§ 112, 113) is designed “to afford to the insured of 
modest resources the direct benefit of his insurance. It well might be a practical im- 
possibility for an insured who has complied with every other term of his contract 
and has paid all premiums demanded by the insurer, first to pay the loss and damage 
for which he was liable and against which he was insured. The man without capital 
or credit might be powerless to meet his obligation and put himself in position to 
recover against the insurer.” This construction of the statute was adhered to in the 
amendment of 1923 (chapter 149, § 1), which enacted that the satisfaction by the 
insured of a final judgment for loss or damage shall not be a condition precedent of 
the duty of the insured to make payment for the loss or damage. In fact, one of the 
purposes of the statute (G. L. c. 175, §§ 112, 113) was to prevent the enforcement of 
conditions in policies requiring that no action should lie against the insurer until the 
judgment against the insured had been satisfied. Lorando v. Gethro, supra, at pages 
186, 187, 117 N. E. 185. The defendant’s contention as to the payment of loss is con- 
trary to the terms of the statute. Lorando v. Gethro, supra. 

{[2] The company is not exposed to a double liability because of this statute. 
The injured party can have the insurance applied to the satisfaction of his judgment 
against the insured. He has a temporary lien upon the insurance money and may 
enforce the lien by the usual remedies of a judgment creditor. Lorando v. Gethro, 
supra, or by G. L. c. 214, § 3, cl. 10. See G. L. c. 246, § 33. The statute gives the 
judgment creditor a valuable right which he can put into execution if he desires, but 
the plaintiff is not required to satisfy the judgment before he can recover against the 
defendant. Nothing contrary to what has been said was decided in Cogliano v. Fergu- 
son, 245 Mass. 364, 139 N. E. 527. As the plaintiff was not obliged to allege and 
prove the satisfactions of the judgments the demurrer could not be sustained on the 
first ground relied on by the defendant. 

[3] The demurrer was also sustained on the second ground, the plaintiff’s declara- 
tion failing to negative various conditions which the court ruled were to be treated as 
exceptions limiting the scope of liability. The decision on this point depends on the 
language and structure of the policy. The governing principle is stated in Common- 
wealth v. Hart, 11 Cush. 130, at page 134, as follows: 

“The rule of pleading a statute which contains an exception is usually expressed 
thus: ‘If there be an exception in the enacting clause, the party pleading must show 
that his adversary is not within the exception; but if there be an exception in a sub- 
sequent clause or subsequent statute, that is matter of defense, and is to be shown by 
the other party.’ The same rule is applied in pleading a private instrument of contract. 
If such instrument contain in it, first, a general clause, and afterwards a separate and 
distinct clause which has the effect of taking out of the general clause something that 
would otherwise be included in it, a party, relying upon the general clause, in plead- 
ing may set out that clause only, without noticing the separate and distinct clause 
which operates as_an exception; but if the exception itself be incorporated in the 
general clause, then the party relying on it must, in pleading, state it together with the 
exception.” 

This statement occurs in a criminal case, but the principle is the same in civil 
causes. 

{4] The policy provides: 

“The Etna Life Insurance Company does insure the assured named and described, 
while the automobiles described are within the limits of the United States of America 
and Canada, subject to the provisions herein set forth: 

“Against loss and/or expense arising or resulting from claims upon the assured 
for damages on account of bodily injuries and/or death accidentally suffered, or alleged 
to have been suffered, by any person or persons not hereinafter excepted, by reason 
of the ownership, maintenance and/or use of any of the automobiles described, pro- 
vided such accidents or alleged accidents occur during the term of the policy, and 
provided further that: 

“(1) The company shall not be liable under this clause of the policy for: (a) 
Accidents occurring while the automobiles described are being operated in any race or 
speed contest, or by any person in violation of law as to age or in any event under 
the age of sixteen years; (b) accidents to assured’s domestic or household servants 
while engaged in operating or caring for an automobile; (c) accidents to any other 
employee of the assured arising out of or in the usual course of the trade, business, 
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profession or occupation of the assured; (d) any obligation assumed by or imposed 
upon the assured by any workmen’s compensation agreement, plan or law. 

“(2) The company’s liability for loss on account of an accident resulting in bodily 
injuries and/or death to one person is limited to five thousand dollars ($5,000) ; and, 
subject to the same limit for each person, the company’s total liability for loss on 
account of any one accident resulting in bodily injuries and/or death to more than 
one person is limited to ten thousand dollars ($10,000).” 

The exceptions in the policy were “incorporated in the general clause,” and it was 
essential for the plaintiff to negative them. The contract of indemnity is not general 
and unlimited in its general statement and then cut down by later sentences or para- 
graphs. The contract of insurance is limited, in its initial statement, to damages suf- 
fered “by any person or persons not hereinafter excepted.” The scope of the indemnity 
cannot be ascertained without consideration of the persons who were excepted. The 
insurance does not apply to injuries sustained by all persons except those named cr 
described; it is only for injuries sustained “by any person or persons not hereinafter 
excepted.” The injuries insured against do not constitute “exceptions under an affirma- 
tion previously stated in general terms,” to use the words of Anthony v. Mercantile 
‘Mutual Accident Association, 162 Mass. 354, 357 38 N. E. 973, 974 (26 L. R. A. 406, 
44 Am. St. Rep. 367). 

[5] The punctuation of the policy in the part already referred to shows that it 
was intended the words “persons not hereinafter excepted” are to be read as a part of 
the general clause, and not as a separate, subsequent clause. The enumeration of the 
person or persons excepted is not made a separate and distinct sentence or clause, but 
is incorporated: into the first general clause, the separation being by a colon only, and 
not by a period. Punctuation “may be resorted to as an aid in construction when it 
tends to throw light on the meaning.” Nickels v. Scholl, 228 Mass., 205, 209, 117 N. E. 
34, 36. Commonwealth v. Kelley, 177 Mass. 221, 58 N. E. 691. Greenough v. Phcenix 
Ins. Co., 206 Mass. 247, 251, 252 92 N. E. 447, 138 Am. St. Rep. 383. 

The structure of the policy shows an ample number of succeeding provisos or 
conditions which under the rule in Commonwealth v. Hart, supra, would be matter of 
defense and, therefore, need not be negatived in the declaration. The fact that the 
exceptions as to persons are included in the stating part of the policy, instead of 
under some of the numerous provisions following, bears some indication that a differ- 
ent force from that of an ordinary proviso or condition was intended to be attributed 
to them. 

As matter of authority the case at bar is distinguishable from the cases upon 
which reliance is placed by the plaintiff. In no one of them were the words or struc- 
ture of the policy like the one here involved. In Sohier v. Norwich Fire Ins. Co., 11 
Allen, 336, 337, the. words of the policy, immediately after the words insuring the 
theater, were: 

“This policy not to cover any loss * * * which may originate in the theater proper.” 

It was held that the burden of proof that the loss did not originate in the theater 
was on the plaintiff. This case governs the case at bar. The plaintiff’s declaration 
was demurrable on the second ground. , 

If the plaintiff is given permission in the superior court to amend his declaration 
negativing the conditions set out in subparagraph (1) of the policy within 30 days 
after the filing of the rescript, the case is to stand for trial; otherwise, the demurrer is 
sustained and judgment is to be entered for the defendant. 

So ordered. 


SIMPIONBATO v. ROYAL INS. CO., Limited. 
(Supreme Judicial Court of Massachusetts. Hampden. Nov. 24, 1925.) 
149 Northeastern Reporter 666. 

1. INSURANCE—RECITAL IN POLICY HELD TANTAMOUNT TO DEC- 
LARATION THAT PLAINTIFF WAS NOT SOLE OR ABSOLUTE 
Rewial in policy that assured was the plaintiff and the W.-O. Company-“as their 

interests may appear,” amounted to declaration that plaintiff was not sole owner, 

and satisfied warranty that assured’s interest in property was sole ownership, except 
as otherwise stated in warranties or indorsed on policy. 
(For other cases, see Insurance, Dec. Dig. § 282[2].) 
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2. INSURANCE—CLAUSE THAT AUTOMOBILE WAS NOT MORTGAGED 
OR INCUMBERED, “EXCEPT AS FOLLOWS,” HELD NOT DECLARA- 
TION OF FACT. y 
Warranty clause in theft insurance policy to effect that automobile was not 

mortgaged or otherwise incumbered, “except as follows,” Meld not declaration by 

assured ; position of clause and fact that blank space was unfilled indicating that it 
was in form of question. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

3. INSURANCE—STIPULATION AS TO INSURED’S SOLE OWNERSHIP 
HELD SUFFICIENTLY COMPLIED WITH. 

Where automobile was sold to plaintiff on conditional sale contract, and policy 
stated that plaintiff and the W.-O. Company were the assured, as their interests 
might appear, stipulation as to plaintiff’s lack of unconditional and sole ownership 
held sufficiently indorsed on policy, though plaintiff's place of business was described 
and no mention made of seller’s place of business. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


Report from Superior Court, Hampden County; R. W. Irwin, Judge. 

Action of contract by Sam Simpionbato against the Royal Insurance Company, 
Limited, to recover on theft insurance policy. Verdict for plaintiff, and case reported. 
Verdict to stand. 

W. G. McKechnie, of Springfield, J. F. Egan, of Springfield, of counsel), for 
plaintiff. 

Warner, Stackpole & Bradlee, of Boston, (M. C. Taylor, of Boston, of counsel), 
for defendant. 

Carrott, J. This is an action of contract upon an insurance policy for the 
alleged loss by theft of the plaintiff’s automobile. After a verdict for the plaintiff, 
the case was reported to this court for the determination of the question whether 
the defendant’s motion for a directed verdict should have been allowed. 

The report states that there was evidence showing that the automobile at one 
time was the property of the Willys-Overland Company of Springfield, ard was 
sold by it to the plaintiff on a conditional sale contract. The written agreement 
named “Willys-Overland, Inc,” as the seller. There was a clause in the policy 
providing that the defendant “shall not be liable * * * if the interest of the assured 
in the property be other than unconditional and sole ownership, or if the subject of 
this insurance be or become incumbered by any lien or mortgage except as stated 
in warranty No. 3 or otherwise endorsed hereon.” The policy stipulated that it 
should be void for any material misrepresentation. Under the heading “Warranties,” 
it contained the statement, “The automobile described is fully paid for by the 
assured and is not mortgaged or otherwise incumbered, except as follows.” No 
answer followed this statement. The policy stated the name of the assured to be 
“Sam Simpionbato and Willys-Overland Company, as their interests may appear. 
The back of the policy read “Assured Sam Simpionbato et al.” Under the heading 
“Address of Assured” and “Assured’s Occupation or Business” only the plaintiff 
was indicated. 

[1] The defense was based on a breach of warranty. The stipulation in the 
policy that the defendant would not be liable if the assured’s interest was other 
than sole ownership or the property was incumbered with any lien or mortgage was 
subject to the exception “except as stated in warranty No. 3 or otherwise indorsed 
hereon.” The title of the policy and the recital that the assured was the plaintiff 
and the Willys’ Overland Company “as their interests may appear,” amounted to a 
declaration that the plaintiff was not the sole or absolute owner. The mention of 
the company as having an interest in the property is sufficient to satisfy the terms 
of this warranty; it is, as the warranty requires, an indorsement on the policy 
itself showing that the company has an interest in the property. It does not disclose 
what that interest is, nor that the company is the conditional vendor, nor the nature 
and extent of the Willys-Overland Company’s interest; but these facts are not 
essential and were not called for by the policy. The statement indicates, however, 
that there is an incumbrance on the property. The exact condition of the title was 
not required by the warranty and by the declaration that both the plaintiff and the 
company had an interest in the property; the warranty referred to was satisfied. 
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Dakin v. Liverpool, London & Globe Ins. Co., 77 N. Y. 600. See Allen v. Charles- 
town Mutual Fire Ins. Co., 5 Gray, 384, 389; Hagan v. Scottish Ins. Co., 186 U. S. 
423, 22 S. Ct. 862, 46 L. Ed. 1229; Cross v. National Fire Ins. Co., 132 N. Y. 133, 
30 N. E. 390. 

[2] The clause to the effect that the automobile was not mortgaged or other- 
iwse incumbered “except as follows” is not in our opinion to be treated as a 
declaration of a fact by the assured. The clause, from its appearance in the policy 
and the blank space following which was not filled, indicates that it was in the 
form of a question, and as no answer was made it could have been disregarded 
by the jury. Brown v. Greenfield Life Association, 172 Mass. 498, 502, 53 N. E. 
129; Everson v. General Accident, Fire & Life Assurance Corp., Ltd., 202 Mass. 
169, 177, 88 N. E. 658. See Harvey v. Pawtucket Mutual Fire Ins. Co., 250 Mass. 
164, 166, 145 N. E. 35. As the Willys-Overland Company appeared from the state- 
ments in the policy to be interested in the automobile, the answer to the question 
may well have been waived. 

[3] The stipulation as to unconditional and sole ownership of the assured was 
complied with. The ownership of the Willys-Overland Company was disclosed, it 
being expressly stated that the company had an interest in the property. It was 
sufficiently “indorsed hereon” that the planitiff was not the sole and unconditional 
owner and that the property was incumbered. The plaintiff's place of business was 
described in the policy but no mention was made of the Willys-Overland Company’s 
place of business. We do not consider that this amounted to a breach of the 
warranty stipulated in the policy. 

Although the policy protects only “The assured named and described herein” 
and assuming that the plaintiff is the assured and is “described” in the policy, the 
mention of the Willys-Overland Company as interested in the ownership of the 
property is in our opinion sufficient to comply with the warranty. 

[4,5] The defendant further contends that the Willys-Overland companp was not 
interested in the automobile because the conditional sale contract shows that the vendor 
was not the Willys-Overland Company but the “Willys-Overland, Inc.” The report 
recite? that the Willys-Overland Company was the vendor, and we are bound by its 
terms. Even if the name of the corporation was incorrectly stated in the contract 
the correct name could be shown. Medway Cotton Manufactory v. Adams, 10 Mass. 
360. See Commercial Bank v. French, 21 Pick. 486, 32 Am. Dec. 280. In addition 
to this the defendant, at the argument before the full court declined to have the 
case recommitted to the superior court for the correction of this error, if in fact 
there was any error in the report. 

The motion for a directed verdict was denied properly ; the entry is to be. 

Verdict to stand. 


PAULAUSKAS v. FIREMEN’S FUND INS. CO. 
(Supreme Judicial Court of Massachusetts. Worcester. Nov. 24, 1925.) 
149 Northeastern Reporter 668. 

1. INSURANCE—PROVISION AS TO LACK’OF AUTHORITY OF AGENT 
TO WAIVE POLICY PROVISION HELD BINDING ON PARTIES; 
AGENT HELD UNAUTHORIZED TO WAIVE TIMELY STATEMENT 
OF LOSS. 

Policy provision that no agent or representative of insurer could waive condition 
of policy except such as, by terms thereof, might be subject to agreement indorsed 
thereon, held binding on parties, and to preclude recovery on theory of waiver of 
requirement for sworn statement of loss within 60 days. 

(For other cases, see Insurance, Dec. Dig. §§ 385, 556[1].) 

2. INSURANCE—RELIANCE ON STATEMENT OF INSURER’S ATTOR- 
NEY HELD INSUFFICIENT TO ALLOW INSURED TO DISREGARD 
POLICY. 

Reliance by insured on statements made by insurer’s attorney that result of 
examination would be written out, and he would write insured to come down and swear 
to it, held insufficient to allow insured to disregard provision of policy as to written 
proof of loss within 60 days. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 
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3. INSURANCE—STATUTE PROVIDING THAT INSURER CANNOT 
AVAIL ITSELF OF OMISSION TO FURNISH PROOF OF “LOSS” HELD 
INAPPLICABLE TO THEFT POLICY. 


G. L. c. 175, § 102, providing insurer shall not avail itself of omission by insured 
to furnish sworn proof of loss, provided he furnishes written statement of “loss,” 
applies only to losses under standard form policies prescribed by section 99, but not to 
policy covering theft, robbery, or pilferage, as well as fire. 

(For other cases, see Insurance, Dec. Dig. § 536.) 


Exceptions from Superior Court, Worcester County; Philip J. O’Connell, Judge. 

Action of contract by Stanislaus Paulauskas against the Firemen’s Fund Insurance 
Company to recover for damages to plaintiff’s automobile by fire. Defendant’s motion 
for directed verdict was denied, and it excepts. Exceptions sustained, and judgment 
entered for defendant. 

John H. Meagher, Emil Zaeder, and John L. Bianchi, all of Worcester, for plain- 
tiff. 

M. C. Taylor, of Boston, for defendant. 

Carrot, J. The defendant issued to.the Henley Kimball Company and Stanislaus 
Paulauskas “as their interest may appear” a policy of insurance against loss by fire of 
the plaintiff’s automobile. There was evidence that the automobile was purchased by 
the plaintiff from the Henley Kimball Company on a contract of conditional sale, and 
that it was destroyed by fire. The defendant relies on the plaintiff’s failure to com- 
ply with the conditions of the policy as to notice and proof of loss, and on his breach 
of certain warranties contained in the policy. The defendant’s motion for a directed 
verdict was denied and the case is here on the defendant’s exceptions. 

The policy required the assured to furnish the company, within sixty days of the 
loss or damage of the property, a statement in writing, signed and sworn to by the 
assured, stating the knowledge and belief of the assured as to the time and cause of 
the loss or damage, and “the interest of the assured and of all others in the property,” 
failure to render such sworn statement making the “claim null and void.” This pro- 
vision of the policy was not complied with. The plaintiff did not furnish the defend- 
ant within sixty days of the loss a sworn statement of loss. His contention is that 
this requirement was waived by the defendant. As showing a waiver of this require- 
ment, he relies on the evidence that on the day of the fire the Henley Kimball Com- 
pany wrote the defendant’s agent at Boston informing him of the loss by fire; on 
the next day a detailed report in writing describing the loss was mailed this agent. 
Later the plaintiff met one of the defendant’s adjusters and “answered whatever ques- 
tions” were asked. He was referred by this adjuster to Mr. Cotter, a member of the 
law firm which represented the defendant. At one of the meetings with Mr. Cotter 
the plaintiff was examined by him. He testified that after the examination Mr. Cotter 
said to him that the examination would be written out in a few days and he would 
write the plaintiff to come down and swear to it; that Mr. Cotter did not write; that 
he “waited a week and went down and swore to the questions and answers.” After 
sixty days had elapsed, the plaintiff gave his sworn statement. 

[1] The policy contained this clause: 

“No officer, agent or other representative of the company shall have power to 
waive any provision or condition of this policy except such as by the terms of this 
policy may be the subject of agreement indorsed hereon or added hereto; and as to 
such provisions and conditions no officer, agent, or representative shall have such power 
to be deemed or held to have waived such provisions or conditions unless such waiver, 
if any, shall be written upon or attached hereto, nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed by the insured unless so 
written or attached.” 

The validity of such a provision in a policy of insurance has been upheld in many 
decisins. It is binding on the parties. Kyte v. Commercial Assurance Co., 144 Mass. 
43, 10 N. E. 518; Porter v. United States Life Ins. Co., 160 Mass. 183, 35 N. E. 678; 
Hayes v. Metropolitan Life Ins. Co., 236 Mass. 476, 479, 128 N. E. 780; Cass v. Lord, 
236 Mass. 430, 434, 128 N. E. 716; Larner v. Massachusetts Bonding & Ins. Co., 238 
Mass. 80, 82, 130 N. E. 92. These decisions are controlling. The parties were bound 
by the contract. See in this connection Eastern Advertising Co. v. E. L. Patch Co., 
235 Mass. 580, 582, 583, 127 N. E. 516, and cases cited. The stipulation in the policy 
requiring a sworn statement of loss within sixty days was not performed; there 
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oe no waiver, and on this ground a verdict should have been directed for the de- 
endant. 

[2] The plaintiff does not contend that fraud was practised upon him, although he 
contends that he relied upon the statements made by Mr. Cotter. This is not enough 
to allow the plaintiff to disregard the provisions of the policy. 

[3] G. L. c. 175, § 102, providing that an insurance company shall not avail 
itself of the omission by the insured to furnish sworn proof of loss, provided he 
furnishes a written statement of loss, is not applicable. That statute is limited to 
losses under a fire insurance policy in the standard form prescribed by G. L. c. 175, 
§ 99. The policy in the case at bar covers “theft, robbery, or pilferage,” as well as 
loss by fire and lightning, and it does not purport to be in the standard form to which 
the statute applies. 

We do not consider the other questions involved in the trial. Some of them 
are discussed in Simpionbato v. Royal Ins. Co., Ltd., 251 Mass. ——, 149 N. E. 666. 

As the terms of the policy requiring a sworn statement of loss were not com- 
plied with, and were not waived, the exceptions must be sustained, and judgment 
entered for the defendant. 

So ordered. 


BASSI v. BASSI (Belt Automobile Indemnity Ass’n, Garnishee). (No. 24837.) 
(Supreme Court of Minnesota. Nov. 13, 1925.) 
205 Northwestern Reporter, 947. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 
SURED VIOLATED CONDITIONS OF POLICY OF PUBLIC LIABILITY 
AUTOMOBILE INSURANCE, DISCHARGING INSURER. 

The evidence for respondent, summarized in the opinion, sustains the finding that 
defendant violated the conditions of the policy of public liability automobile insurance, 
issued to him by the garnishee, to such an extent as to discharge the latter. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. JURY—CONSTITUTIONAL RIGHT TO TRIAL BY JURY HELD NOT TO 
APPLY TO ISSUE BETWEEN JUDGMENT CREDITOR AND GAR- 
NISHEE. 

The issue between a judgment creditor and a garnishee as to whether the latter 
is under any liability to the judgment debtor which can be subject to garnishment 
arises under a statutory proceeding which is equitable in nature. In consequence, 
there is no constitutional right to trial by jury. 

(For other cases, see Jury, Dec. Dig. § 16[6].) 

Appeal from District Court, Ramsey County; Charles Beechhoefer, Judge. 

Action by Giovanni Bassi against Tony Bassi, in which the Belt Automobile In- 
demnity Association was garnisheed. On issue between plaintiff and the garnishee, 
judgment was for the garnishee, and plaintiff appeals. Affirmed. 

Fred A. Ossanna and Jay W. Smith, both of Minneapolis, and G. E. McCune, of 
Fairmont, for appellant. 

Orr, Stark & Kidder, of St. Paul, for respondent. 

Stone, J. Action for personal injuries wherein, judgment for plaintiff remaining 
unsatisfied, the plaintiff garnisheed the Belt Automobile Indemnity Association, the 
insurer of defendant under a policy of public liability automobile insurance. On the 
issue joined between plaintiff and the garnishee the latter defended on the ground that 
it had been discharged from liability because of defendant’s violation of the contract 
of insurance by refusing to give the garnishee information and to co-operate with 
it in the defense. In fact, the garnishee charges that defendant, conspiring with plain- 
tiff, attempted to fix liability upon it notwithstanding that the accident in question was 
such as not to result in such liability. Upon the issues so joined between plaintiff 
and garnishee there was a trial which began before a jury. However, the learned 
trial judge, at the conclusion of the trial, discharged the jury, and decided the case 
in favor of the garnishee. Plaintiff appeals from the resulting judgment. 

[1] Plaintiff and defendant are brothers. Plaintiff and two others were riding 
with defendant in his automobile at the time of the accident, which resulted in the 
injury to plaintiff out of which this action arose. Mr. Bellotti, one of the other 
passengers, was also injured. The original statements made to the garnishee’s ad- 
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juster by both plaintiff and defendant were unequivocally to the effect that, without 
any negligence on the part of the defendant, his automobile was run into from behind 
by another machine. The garnishee was not advised otherwise until, upon the trial 
of the main action, the defense of which the garnishee assumed and. conducted pur- 
suant to its contract, the evidence for plaintiff was that defendant was racing his car 
with another, and was forced into the ditch; his negligence being thereby put beyond 
controversy. For the defense, when it was proposed to call defendant himself, counsel 
for the garnishee were assured that his testimony would not follow at all the story of 
the accident theretofore given by him to the garnishee and up to that moment main- 
tained, but, on the contrary, would corroborate that of plaintiff. Naturally and for 
good reason, he was not put upon the stand. His testimony would have but made 
more certain the verdict against defendant. 

There is ample evidence to sustain the finding of defendant’s failure to comply 
with the contract of insurance to the effect that he refused to aid the garnishee in 
defending the action, willfully misinformed it concerning essential facts, and was 
engaged in assisting plaintiff in an attempt to defraud the garnishee by refusing to 
testify “to the real facts” of the accident. In that situation we are not permitted to 
disturb the result. 

The argument for plaintiff naturally is based upon the evidence on that side of 
the case. It ignores too much the strong counterproof for the garnishee. We are 
not at liberty to be so ablivious of the latter; especially now that it has been found 
true by the trier of fact. We have examined the record, with the aid of the argument 
for plaintiff, and, for the reasons indicated, cannot adopt the latter. 

{2] There is nothing in the other assignments of error which would justify a re- 
versal. One of them is predicated upon the refusal to submit the case to the jury. 
Upon such issues as those now under consideration, between a judgment creditor and 
garnishee, there is no right of trial by jury. That is settled law here and elsewhere. 
Weibler v. Ford, 61 Minn. 398, 63 N. W. 1075; Huntington v. Bishop, 5 Vt. 186; Bank 
v. Wilson, 74 Wis. 391, 43 N. W. 153; Delaney v. Hartwig, 91 Wis. 412, 64 N. W. 
1035. The reason is that the proceeding against the garnishee is statutory, in the 
nature of a creditor’s bill to reach assets of the defendant, and so not a suit at law 
wherein the right to trial by jury is guaranteed by section 4 of article 1 of the Con- 
stitution of the state. The argument for appellant on this point seems to assume that 
the mere presence of an issue of fact makes the case one for a jury. That is not 
the law. The facts must be tried by a jury only in those causes the nature of which 
makes them jury cases under the Constitution of the state. Hawley v. Wallace, 137 
Minn. 183, 187, 163 N. W. 127. 

Another point for plaintiff is that the garnishee is estopped from asserting a 
breach of he contract of insurance by defendant, or, if there was such a breach, that 
it has been waived. We have examined the argument addressed to that proposition 
and the evidence upon which it is based. The latter wholly fails to sustain the proposi- 
tions so advanced. 

Judgment affirmed. 


WYLEY et al. v. FEDERAL INS. CO. (No. 19405.) 
(Supreme Court of Washington. Dec. 8, 1925.) 
241 Pacific Reporter 292. 

1. INSURANCE—ISSUANCE OF EMBEZZLEMENT RIDER IN FAVOR OF 
MORTGAGEE OF AUTOMOBILE HELD NOT OF ITSELF TO CHANGE 
RELATIONSHIP IN MAIN POLICY BETWEEN MORTGAGOR AND 
INSURER. 

Issuance of embezzlement rider in favor of mortgagee of automobile held not 
of itself to change relationship in main policy of insured and insurer, between 
mortgagor and insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE—THAT INSURER KNEW THAT INSURED EFFECTED 
OTHER INSURANCE ON AUTOMOBILE, AND FAILED TO OBJECT 
OR NOTIFY MORTGAGEE, HELD NOT WAIVER OF CLAUSE 
AGAINST OTHER INSURANCE. 

That insurer in automobile policy containing a clause against taking of other 
insurance knew a few days before the car burned that insured mortgagor had 
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effected other insurance on the car, and failed to object or notify mortgagee, held 

not waiver of clause prohibiting taking of other insurance. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

3. INSURANCE—MORTGAGOR’S ACT IN TAKING ANOTHER POLICY 
ON AUTOMOBILE IN VIOLATION OF CLAUSE AGAINST OTHER 
INSURANCE PRECLUDED RECOVERY BY MORTGAGEE. 

Where policy of insurance on automobile against fire, containing usual conditions 
against other insurance, and standard indorsement clause providing for payment to 
mortgagee as his interests might appear, was issued to mortgagor, who paid the 
premium, act of mortgagor in taking another policy on the car precluded recovery by 
mortgagee, notwithstanding standard indorsement clause specifically referred to 
mortgagee as payee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Department 1. 

Appeal from Superior Court, King County; Reynolds, Judge. 

Action by A. B. Wyley and another against the Federal Insurance Company. 
Judgment for defendant, and plaintiffs appeal. Affirmed. 

Chas. W. Johnson, of Seattle, for appellants. 

Roberts & Skeel and D. D. Mote, all of Seattle, for respondent. 

ASKREN, J. Plaintiff brought this action to recover on a policy of insurance, 
and, from a judgment in favor of the defendant at the close of plaintiffs’ opening 
statement, this appeal is taken. 

The following state of facts, relied upon for recovery, appear from the plead- 
ings and opening statement of counsel: Appellant Dahlhjelm Garages, Inc., sold 
a Stanley automobile to A. B. Wiley under a conditional bill of sale, upon which 
there was a balance due of $600. The respondent, insurance company, issued a 
policy on the 13th day of February, 1924, to Wyley, in the sum of $600, insuring 
the automobile against fire arising from any cause whatsoever. Wyley thereupon 
paid the premium charge of $18.60. This policy contained the usual indorsement 
clause providing as follows: 

“Federal Insurance Company. 
“Tssued to A. B. Wyley. 
“Automobile Mortgage Clause. 


“Subject to all the terms and conditions of this policy, loss or damage, if any, 
shall be payable to Dahlhjelm Garages, Inc., vendor, mortgagee, or truseee hereinafter 
called payee, as interest may appear; the interest of payee under this policy being by 
virtue-of contract of sale. The payee agrees, evidenced by the acceptance of this 
policy, that, in case the purchaser, mortgagee, or owner shall neglect to pay any 
premium due under this policy, the payee shall on demand pay the same. 

“Dated February 13, 1924. 

“Thieme, Morris, Hansen & Rowland, Inc., 
_ Thieme, Agent.” 

On the same day there was also attached to the policy an embezzlement provision 
which provided that, since the automobile had been sold to A. B. Wyley by the 
Dahlhjelm Garages, Inc., in consideration of a premium of $7.50 paid by the 
Dahlhjelm Garages, Inc., that company was to be insured against direct loss or 
damage sustained by his disposal or concealment of the automobile by the said 
Wyley. Thereafter the automobile was taken to Bellingham and there destroyed 
by fire. Shortly before its destruction, without appellant's knowledge, another fire 
insurance policy in the Firemen’s Fund Insurance Company was placed by Wyley 
upon the automobile, and after loss that policy was paid. 

As a defense to the action to recover upon the policy for loss by fire, the answer 
alleged as an affirmative defense that the policy was voided by Wyley taking out a 
second policy of insurance in the Firemen’s Fund Insurance Company, because the 
same was in contravention of the provisions of the policy issued by respondent, one 
of which was as follows: i 

“Other insurance. No recovery shall be had under this policy if at the time a loss 
occurs there be any other insurance covering such loss which would attach if this 
insurance had not been effected.” 
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In reply, appellants alleged that the respondent knew the last policy had been 
issued, that appellants did not know it, and that such facts constituted a waiver. 

The trial court held that the policy had been voided, and gave judgments in 
favor of respondent. 

This case in many respects is like, and we think controlled by, the case of 
Inland Finance Co. v. Home Insurance Co. (Wash.) 236 P. 73. In that case an 
automobile had been mortgaged, and the policy of insurance contained the usual con- 
ditions against other insurance, and also contained the standard indorsement clause 
providing for payment to the mortgagee as his interests might appear. In holding 
that there could be no recovery where additional insurance had been taken out, it 
was there said: 

“Where a fire insurance policy runs to a mortgagor and provides that the loss, 
if any, shall be payable to the mortgagee as his interest may appear, the almost 
universal rule of the authorities is that the mortgagee is merely an appointee to 
receive the money in the event of loss, and that his rights are no greater than those 
of the assured, and that a breach by the latter of the terms of the policy will void 
it as to the mortgagee. In other words, the ‘pay to the mortgagee’ clause is but 
little, if anything. more than an order by the mortgagor on .the insurance company 
to pay the loss, if any, to the mortgagee as its interest may appear, which order has 
been accepted by the insurance company.” 

But appellant contends that there is a distinction between that case and this, 
inasmuch as the indorsement clause which we have set out refers to the appellant 
as payee, and that, since the company had knowledge that Wyley was not the 
holder of the title, he being a purchaser under a conditional sale contract, the word 
“payee” indicates an intention to insure the Dahlhjelm Garages, Inc., rather than 
attempt to insure Wyley. 

— Inland ‘Finance Co. Case, supra, we quoted from the rule stated in 26 
C: J: 273s 

“Under a policy making the loss payable to a third person as his interest may 
appear, the payee is not a party to the contract, but only an appointee whose rights 
are dependent upon the rights of the insured, and a violation by the latter of the 
conditions of the policy will forfeit the rights of such appointee.” 

Appellant places much reliance upon our decision in Boyd v. Thuringia Insur- 
ance Co., 25 Wash. 447, 65 P. 785, 55 L. R. A. 165. In that case a mortgage of 
$400 was given upon certain real estate, and insurance in the sum of $300 was 
placed on the house situated thereon. The policy was delivered by the insurance 
company to the mortgagee. The policy contained a provision against alienation or 
subsequent insurance. Thereafter the property was transferred to a third person 
and upon the destruction of the property suit was brought by the mortgagee to 
recover on the policy. Recovery was allowed, but the opinion of the court is made 
to rest upon the ground that the evidence showed the mortgagee was the insured 
under the policy rather than the mortgagor; the court laying stress upon the fact 
that “the policy was delivered to, and held by, her (the mortgagee), and notwith- 
standing Raub was named as the insured, she was the real beneficiary.” 

In the present case there is no allegation or claim in the pleadings or in the 
statement of counsel that the policy was delivered to the appellant Dahlhjelm Garages, 
Inc., and the complaint specifically states that the policy was issued to Wyley, and 
that Wyley paid the premium therefor. 

[1] It will be noticed that no claim is made under the rider attached to the 
policy which protected appellant against disposal or concealment. There is no con- 
tention here but what the embezzlement rider was a direct contract of insurance 
between the insurance company and appellant, but the mere fact that this rider was 
issued does not change the relationship in the main policy which was between Wyley 
and the respondent company. 

[2] Nor do we think that the fact, if it be a fact, that respondent knew a few 
days before the fire that Wyley had effected other insurance on the automobile and 
failed to object or to notify the Dahlhjelm Garages, Inc., if it could constitute a 
waiver. 

The rule is stated in 32 C. J. 1346: ’ 

“Silence or nonaction of the company upon notice, not amounting to a request 
for permission, of an intention to do something in violation of a condition of a 
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policy, does not show a waiver, but this rule does not apply where insured notifies 
the company that he is doing an act which will constitute a breach and receives aid 
from the company in its accomplishment.” 

See, also, Wistar v. Foster, 46 Minn. 484, 49 N. W. 247, 24 Am. St. Rep. 241. 

[3] We conclude, therefore, that the policy being issued to Wyley became voided 
through his subsequent act in placing other insurance thereon in contravention of 
the terms of the policy. 

Judgment affirmed. 

Tolman, C. J., and Fullerton and Mitchell, JJ., concur. 


JOURNAL CO. v. GENERAL ACC. FIRE & LIFE ASSUR. CORPORATION, 
Limited, et al. 
(Supreme Court of Wisconsin. Nov. 17, 1925.) 
205 Northwestern Reporter 800. 

1. INSURANCE—AUTOMOBILE LIABILITY POLICY HELD TO COVER 
LOSS SUSTAINED WHEN TRUCK WAS RETURNING FROM 
GATHERING OF NEWSBOYS. 

Automobile liability insurance policy, indemnifying newspaper publisher against 
loss occasioned while automobiles covered thereby were being used for transportation 
of materials and merchandise in connection with insured’s business, held to cover 
loss sustained while truck was returning from a gathering of newsboys supervised 
by insured in connection with its business to instruct them in salesmanship, where 
it had been used to transport favors, prizes, and refreshments to such gathering 
and on its return contained some newspapers of insured and one of the empty 
containers in which refreshments had been taken to the gathering, nothwithstanding 
that dominant purpose of use of truck at the time was return of newsboys to their 
homes. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE—INSURED HELD NOT ESTOPPED TO CLAIM MIS- 
TAKE IN WRITING OF AUTOMOBILE LIABILITY POLICY BECAUSE 
NOT READING SAME OR SOONER DISCOVERING ITS PROVISIONS. 
Insured held not estopped to sue for reformation of automobile liability policy 

because of mistake, in that policy did not cover transporting of its newsboys to and 

from its social and recreational activities, because it did not read same or sooner 
discover its provisions, where real extent of coverage afforded by the policy was not 
clear, and insurer assured insured that policy delivered furnished coverage desired. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

5. INSURANCE—MISTAKE CONCERNING EXTENT OF COVERAGE OF 
AUTOMOBILE LIABILITY INSURANCE POLICY WAS ONE OF 
FACT. 

Mistake constituting a misapprehension concerning extent of coverage afforded 
by automobile liability insurance policy and not legal effect of terms used was a 
mistake of fact. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

7. INSURANCE—AGENT WOULD BE LIABLE FOR DAMAGES SUS- 
TAINED BY INSURED IF NOT DELIVERING POLICY REQUESTED. 
If agent of insurer agreed to deliver automobile liability policy which should 

indemnify insured against damage while automobile was used in transporting its 

newsboys, and it failed so to do, and insured sustained damages thereby, agent would 

be liable therefor. , 

(For other cases, see Insurance, Dec. Dig. § 103. 

Appeal from Circuit Court, Milwaukee County; Gustav G, Gehrz, Judge. 

Action by the Journal Company against the General Accident Fire & Life Assur- 
ance Corporation, Limited, and another. From an order overruling demurrers, 
defendants appeal. Order affirmed. 

Lines, Spooner & Quarles, of Milwaukee, for appellants. ; : 

Miller, Mack & Fairchild and Paul R. Newcomb, all of Milwaukee, for 
respondent. 
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Owen, J. This is an appeal from an order overruling demurrers to four 
separate causes of action set forth in respondent’s amended complaint. All four 
causes of action grew out of an automobile liability insurance policy issued by the 
defendant to the plaintiff. The plaintiff is the publisher of a newspaper in the city 
of Milwaukee. Prior to the 30th day of September, 1923, it made application to 
the appellant Roberts Company who is a duly licensed and authorized agent of the 
appellant General Accident Fire & Life Assurance Corporation, Limited, for auto- 
mobile liability insurance to indemnify the plaintiff against any loss or damage which 
it might sustain in connection with the operation of its automobile truck. Pursuant 
to this application, an insurance policy was delivered to the plaintiff, by which, in 
general terms, the appellant Assurance Corporation agreed “to indemnify the assured 
* * * against loss * * * for damages on account of bodily injuries, including 
death at any time resulting therefrom, accidentally suffered or alleged to have been 
suffered while this policy is in force, by any person or persons other than employees 
engaged in the usual course of trade, business, profession or occupation of the 
assured, by reason of the ownership, maintenance, or use within the limits of the 
United States of America or Canada, or any of the automobiles enumerated and 
described in statement 5 of said declarations”; ‘and to defend in the name and in 
behalf of the assured any suits, even if groundless, brought against the assured to 
recover damages on account of such happenings as are provided for by the terms 
of the preceding paragraph.” 

On the 8th day of February, 1924, the plaintiff, in connection with its business 
of newspaper publisher, and as part of the social, educational, and recreational activi- 
ties supervised and conducted by it for the newsboys who buy its papers, supervised 
and conducted an educational and recreational gathering for some of the newsboys 
who purchase its papers, which gathering of newsboys wag held at the station of the 
plaintiff at the city of South Milwaukee. One of the automobiles owned and operated 
by the plaintiff and covered by the policy of insurance mentioned was used to 
transport one of the employees of the plaintiff, some of the newsboys, and refresh- 
ments to said gathering. At the close of the meeting the driver of said automobile 
proceeded to take said newsboys to their homes, and then to drive said automobile 
back to the city of Milwaukee to the garage of the plaintiff. While being so operated 
and occupied by several newsboys said automobile was struck by a passenger train, 
killing six of the newsboys and injuring another. At the time of the accident there 
was being transported in said automobile some newspapers of the plaintiff which 
were being returned from its station :in South Milwaukee to plaintiff’s place of 
business in the city of Milwaukee, and also an empty container in which refreshments 
had been taken to the entertainment. Thereafter actions were brought against the 
plaintiff to recover damages growing out of the deaths and injuries of the newsboys. 
The defense to said actions was tendered to the insurance company by the plaintiff, 
and upon due consideration the insurance company declined to defénd said actions, 
on the ground that the insurance policy did not cover or indemnify the plaintiff 
against damages resulting from the accident. The plaintiff then proceeded to com- 
promise the various actions brought against it for deaths and personal injuries, and 
brought this actior 

The demurrer to the first cause of action raises the question whether the policy 
covered the accident. It will be noted that the provision of the policy already quoted 
indemnifies the assured against loss by reason of damages on account of bodily 
injuries, including death, accidentally suffered by any person or persons other than 
employees by reason of the use of said automobiles enumerated and described in 
statement 5 of said declaration. It is not contended that the newsboys killed or 
injured were employees of the plaintiff; neither is it contended that the automobile 
in which they were riding was not covered by the policy. The contention on the 
part of the respondent is that at the time of the accident it was not being used in 
the usual course of trade, business, profession, or occupation of the assured, and 
that it was not being used for the purposes specified by the policy. As is usual with 
such policies, the general coverage provision is followed by conditions which amount 
to limitations upon the general provision. The policy in question included various 
conditions designated condition A to condition Q, inclusive. By condition B it was 
provided that: 

“This policy does not cover any obligation assumed by or imposed upon the 
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assured by any workmen’s compensation agreement, plan or law, or cover any loss 
caused or suffered by reason of the ownership, maintenance or use of any automobile 
under any of the following conditions.” * * * (3) “While being used for any 
purpose other than as specified in Statement No. 6 of said declarations.” 

A schedule of declarations containing various statements, presumably made by 
the plaintiff upon application for the policy, is appended thereto, and statement 6 
thereof is as follows: 

“The purpose for which the above-described automobiles are to be used are 
transportation of materials and/or merchandise in connection with the assured’s 
business described in Statement No. 7, excluding pleasure use.” 

Statement No. 7 is: 

“Assured’s occupation or business is newspaper publishers.” 

The sum and substance of these various provision, when brought together, is 
this: The Assurance Corporation agrees to indemnify the plaintiff against loss by 
reason of damages sustained by any person or persons other than employees on 
account of bodily injuries, including death, occasioned by the ownership or main- 
tenance of said automobiles while said automobiles are being used for the transporta- 
tion of materials and/or merchandise in connection with the assured’s business, which 
is that of a newspaper publisher. The complaint alleges that this gathering of news- 
boys was held and supervised by the plaintiff in connection with its business as 
publisher of a newspaper to instruct them in salesmanship, and that this automobile 
had been used to transport favors, prizes, and refreshments to said gathering, and 
that at the time of the accident there was being transported in said automobile some 
newspapers of plaintiff, which were being returned to the plaintiff from the station 
at South Milwaukee, and one of the empty containers in which refreshments had 
been taken to said gatherfng. It is also alleged in the complaint that some of the 
newsboys were being taken to their homes by the driver of said automobile. This 
is the use to which the automobile was devoted at the time of the accident. Does 
this use bring it within the terms of the policy? 

[1] The coverage provided by the policy requires that the automobiles be used 
for the transporation of materials and/or merchandise in connection with the assured’s 
business. It appears from the complaint that the automobile had been used to convey 
favors, prizes, and refreshments to a gathering of newsboys. Manifestly, on the 
way to the gathering, the automobile was being used for the transportation of 
materials and/or merchandise. It is manifest that, having made the trip to the 
gathering, it was necessary for it to return. Since it was engaged in the transporta- 
tion of materials or merchandise on the trip to the gathering, it plausibly can be 
argued that its use for that purpose continued on its return trip, as, obviously, it 
was necessary for the truck or automobile to return from the gathering whether 
empty or loaded. However, it is not necessary to pursue that thought, as there is an 
affirmative allegation in the complaint that even upon the return trip it carried an 
empty container as well as a package of newspapers. Both of these articles con- 
stituted materials or merchandise, and their carriage was in connection with the 
assured’s business as newspaper publisher. Even though it be argued that the car- 
riage of these articles was a mere incident, and that the dominant purpose of the 
use of the automobile at that time was the return of the newsboys to their homes, 
still the policy does not require that the carriage of merchandise or material shall 
be the dominant purpose for which the automobile is then being used. If, at the 
time of the accident, the automobile is being used for the transportation of materials 
or merchandise, it is within the terms of the policy. It results that the allegation of 
the complaint state a cause of action entitling the plaintiff to recover the amount of 
damages which it suffered by reason of the accident up to the limit fixed by the 
policy, and that the demurrer to this cause of action was properly overruled. 

The complaint also alleges a cause of action for a reformation of the policy. 
In view of our construction of the policy, reformation thereof becomes unnecessary 
if the plaintiff can prove its allegations concerning the purposes for which the auto- 
mobile was used at the time of the accident. But if it should fail in such proof, 
then the question of whether the policy should be reformed would become material, 
and it seems advisable for us to determine whether the demurrer to that cause of 
action was also praperly overruled. The question arises upon the allegations that 
the plaintiff made an application for a contract of insurance which should cover the 
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use of said automobile trucks, not only for the purpose of transporting material or 
merchandise, but for the purpose of transporting newsboys who purchased its papers 
to and from social, educational, and recreational activities supervised and conducted 
by the plaintiff for said newsboys, and that when said policy was delivered to the 
plaintiff by said defendant said defendant informed and advised the plaintiff that it 
covered the use and operation of the automobile truck of the plaintiff, not only for 
the purposes of transporting material and merchandise, but for the purpose of trans- 
porting newsboys as well, and that it accepted said policy with the understanding 
and in reliance on the statements and representations of said defendant that said 
policy did cover such uses and operations, and that it did not know that the said 
policy did not cover the transportation ef newsboys until after the accident. Refor- 
mation of statement 6 is prayed so that it will read as follows: The purposes for which 
the above described automobiles are to be used are transportation of materials and/or 
merchandise and/or newspapers to and from social, educational and recreational 
activities in connection with assured’s business described in statement No. 7, excluding 
other use. 

[2] The respondent contends that the plaintiff is estopped to claim a mistake in 
the writing of the policy because it did not read the same or sooner discover its 
provisions, and relies upon Bostwick v. Insurance Co., 116 Wis. 392, 89 N. W. 538, 
92 N. W. 246, 67 L. R. A. 705. That was an action for rescission of an insurance 
contract and the recovery of premiums paid. There had been much negitiation 
between the plaintiff and the insurance agent concerning the character of the policy 
to be written. The agent strenuously recommended a 5 per cent. debenture policy. 
The plaintiff insisted from first to last that he did not want a policy that could 
not be paid up in ten years; that he would take a ten payment policy, and no other. 
Although the agent persistently recommended a 5 per cent. debenture policy, he did 
not say that such policy would require annual payments for life. Finally, the agent 
said he would obtain for plaintiff what the latter wanted, made out an application, 
which the plaintiff signed, and in due time the policy was delivered, accompanied by 
a letter of transmittal, the opening lines of which were to the effect that it was a 5 
per cent. debenture annual premium policy such as the agent had urged plaintiff to 
take. The plaintiff threw the policy into his desk and did not look at it for three 
months. The court held that the laches of the plaintiff in not earlier discovering that 
the policy was not what he had ordered forfeited his right to rescind. The court 
emphasized the fact that a casual glance at the policy would have informed plaintiff 
that it was not the kind of policy he ordered. We cannot say that is true in the 
present case. The general coverage provision which occurs earlier in the policy is 
subsequently modified by conditions and statements so as to require careful reading, 
if not a close analysis by a mind schooled in the interpretation of such contracts, to 
ascertain the real extent of the coverage afforded by the policy. The respective 
contentions in this case show that able lawyers disagree as to its proper construction. 
Moreover, this case differs from the Bostwick Case, in that it is here alleged that 
the defendant assured the plaintiff that the policy delivered furnished the coverage 
desired, whereas the letter of transmittal in the Bostwick Case called attention to the 
fact that the policy delivered was the policy which the agent had _ persistently 
recommended. 

[3] Insurance policies, like other written instruments, have been the frequent 
subjects of reformation by the courts. While, as a general proposition, reasonable 
diligence is exacted of the suitor seeking reformation in acquiring a knowledge and 
understanding of the provisions of an ordinary contract, it is obvious that a com- 
plete knowledge and understanding thereof is not an inexorable requirement, else 
few contracts would be reformed. While it is a general rule that the ordinary 
contract should at least be read by the person seeking reformation, the weight of 
authority does not seem to require this with reference to insurance contracts. The 
reason is quite obvious. The assured has little or nothing to say concerning the 
form of the contract. In many instances this is prescribed by law. In common 
practice the assured informs the agent of his coverage necessities and leaves it 
entirely to the agent to provide therefor. The average individual accepts the policy 
tendered relying upon the assurance on the part of the insurer, express or implied, 
that the policy affords him the coverage desired. In many instances a reading of 
the policy would not be enlightening to the assured. It is couched in technical terms 
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and often complicated and involved. This is especially true of the ordinary accident 
or liability policy, where a provision apparently affording general and sweeping in- 
demnity is conditioned and limited by general subsequent provisions, many of which 
have slight bearing upon the specific liability assumed. In 23 R. C. L., p. 351, it 
is said that: > 

“The fact that insured accepted a policy of fire insurance without noticing a 
mistake is generally held not to preclude him from having the mistake corrected, even 
though he failed to read the policy over or carelessly read it. Policies of fire 
insurance are rarely examined by the insured. The same degree of vigilance and 
critical examination would not be expected or demanded as in the case of some 
other instruments. But there is authority to the effect that it is the duty of the 
insured to read and know the contents of his policy before accepting it; and that if 
one can read his policy, his failure to do so is such gross negligence as conclusively 
estops him from denying knowledge of its contents, unless he was dissuaded from 
reading it by some trick, artifice or fraud of the other party to the agreement.” 

See, also, 14 R. C. L. 902. In 32 C. J. 1142, it is said: 

“Whether the failure of the insured to read and examine the policy is such 
negligence on his part as defeats his right to a reformation depends on the facts 
and circumstances, it being sometimes held that there is negligence, but more often 
that there is not.” 

[4] Though not read by the assured, this court reformed an insurance policy 
in Komula v. General Accident F. & L. Assurance Corporation, 165 Wis. 520, 523, 
162 N. W. 919, to express the real agreement between the parties. In that case, the 
reason for exonerating the assured from negligence in not having read the policy 
was probably greater than here. But in a very recent and well considered case the 
Supreme Court of Nebraska granted reformation under circumstances very similar 
if not identical with those here presented. Robinson v. Union Automobile Ins. Co., 
112 Neb. 32, 198 N. W. 166. Our conclusion is that the second cause of action set 
forth in the complaint states a good cause of action for the reformation of the 
insurance policy so as to express the real agreement of the parties. 

[5] A contention is made by the appellants that the mistake pleaded is one of 
law and not of fact, but there is no substance in this contention. The mistake was 
a misapprehension concerning the terms of the policy—not the legal effect of terms 
used. This is a mistake of fact. 

[6] It is further contended that the plaintiff cannot sue on the contract as it 
exists and at the same time demand relief in the way of specific performance. 

“It may be generally stated that an action at law upon a policy of insurance 
as written, and its prosecution to final judgment, bar the insured from bringing a 
new suit in a court of equity for the purpose of reforming such policy.” 12 L. R. A. 
(N. S.) 907, note. 

It is the judgment, however, rendered in the cause of action at law which 
operates as a bar to an action thereafter brought to reform. A perusal of the 
authorities reviewed in the note mentioned indicates that the mere pendency of an 
action at law to recover on the contract as written concurrently with an action 
to reform the contract is not a bar to the reformation of the contract. This latter 
principle should be peculiarly true in this state, where all distinctions between actions 
at law and suits in equity have been abolished. Section 2600, Stats, where the 
plaintiff may unite in the same complaint several causes of action, whether they 
be such as were formerly denominated legal. or equitable or both (section 2647), 
and where, even after trial, it shall appear to the court that any party claiming 
affirmative relief or damages has mistaken his remedy, his action shall not be 
finally dismissed, and he shall be allowed a reasonable time within which to amend, 
and the amended action shall continue (section 2836b). In fact, it has been held 
by this court that an insurance policy may be reformed in an action brought 
to recover upon the policy as issued. Coats v. Ins. Ass’n, 149 Wis. 129, 135 N. W. 
524. These considerations are abundant answer to this contention. 

The third cause of action was one for specific performance compelling the 
insurance company to defend the actions brought against the plaintiff, but as those 
actions have all been settled, that cause of action drops out of the case, and we 
are not asked to consider it. ‘ 

[7] The fourth cause of action is alleged against the defendant Roberts Com- 
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pany for damages because of its failure to deliver the form of policy which it 
agreed with the Journal Company to deliver. If it agreed with the Journal Com- 
pany to deliver a policy which should indemnify the defendant against damage while 
the automobile was used in transporting its newsboys, and it failed so to do, and the 
Journal Company sustained damages by reason of such failure, the Roberts Com- 
pany is liable for such damages. Rainer v. Schulte, 133 Wis. 130, 113 N. W. 396; 
Milwaukee Bedding Co. v. Graebner, 182 Wis. 171, 196 N. W. 533. The demurrer 
to this cause of action was also properly overruled. 
Order affirmed. 
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CASUALTY 


FIDELITY & DEPOSIT CO. OF MARYLAND vy. SPOKANE INTERSTATE 

ele FAIR ASS’N. (No. 4639.) 

(Circuit Court of Appeals, Ninth Circuit. October 12, 1925. Rehearing Denied 

November 16, 1925.) 
‘ 8 Federal Reporter (2d) 224. 

1. INSURANCE—LOSS EFFECTED BY MANIPULATING LOCK OF SAFE 
DURING POLICY PERIOD, AFTER FORCE OR VIOLENCE EMPLOYED 
BEFORE POLICY PERIOD TO REMOVE PLUG FROM HOLE IN SAFE 
DOOR, HELD NOT WITHIN BURGLARY POLICY. 

_Loss effected by opening door of safe by manipulating lock alone during policy 
period, after employment of force or violence before policy period to remove plug 
from hole in safe door, held not within policy of indemnity against loss occurring 
within policy period by burglary of safe by actual force and violence. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—REQUIREMENT OF SAFE BURGLARY POLICY THAT 
FORCE AND VIOLENCE BE EMPLOYED HELD NOT INSERTED FOR 
EVIDENTIAL PURPOSES ONLY. 

Requirement of safe burglary policy, that force and violence be employed, held 
not inserted for evidential purposes only, especially in view of requirement that in- 
sured keep private watchman on duty within premises while not open for business. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE—POLICY CONSTRUED LIKE ANY OTHER CONTRACT, 
THOUGH AMBIGUOUS LANGUAGE MUST BE CONSTRUED MOST 
STRONGLY AGAINST INSURER. 

While ambiguous language in policy, written and prepared by insurer, must be 
construed most strongly against it, policy must be construed like any other contract, 
and, if language is plain, there is little room for construction. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


In Error to the District Court of the United States for the Northern Division 
of the Eastern District of Washington; J. Stanley Webster, Judge. 

Action by the Spokane Interstate Fair Association against the Fidelity & Deposit 
Company of Maryland. Judgment for plaintiff, and defendant brings error. Reversed, 
and remanded for new trial. 

Jas. A. Williams and E. A. Cornelius, both of Spokane, Wash., for plaintiff in 
error. 

Randall & Danskin and Graves, Kizer & Graves, all of Spokane, Wash., for 
defendant in error. 

Before Gilbert, Rudkin, and McCamant, Circuit Judges. 

Rupkin, Circuit Judge. For several years last past the Spokane Interstate Fair 
Association has conducted a fair and exposition in the early days of September of 
each year at its fair grounds in the city of Spokane. Except during the fair and the 
brief period of preparation and dismantling, the fair grounds and buildings are unused 
and unoccupied. A safe is installed in a vault in the office of the association, in 
which the money taken in during the fair is kept until deposited in bank. About two 
years prior to the events that gave rise to the present controversy, the officers of” 
the association lost the combination to this safe, and a locksmith was employed 
to open it. The locksmith drilled a small hole through the dial rim and safe door, 
through which he was able to learn the numbers and work the combination by means 
of a wire. This done, he drove a steel pin or plug into the hole and replaced the old 
dial plate with a new one, leaving no outward trace of the hole or plug. On August 
31, 1924, just before the opening of the fair for that year, the Fidelity & Deposit 
Company of Marpland entered into a contract of insurance with the fair association, 
wherein the insurer agreed: , 

“To indemnify the assured for all loss by burglary occasioned by the abstraction 
of any such property from the interior of any safe or vault described in the declara- 
tions and located in the assured’s premises, by any person or persons making felonious 
entry into such safe or vault by actual force and violence, of which force and violence 
there shall be visible marks made upon such safe or vault by tools, explosives, 
chemicals or electricity. 
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“To indemnify the assured for all damage (except by fire) to such safe or vault 
and to the said property contained therein, and to the premises including furniture 
and fixtures therein, caused by such person or persons making or attempting to make 
such entry into such safe or vault as aforesaid.” 

The policy further provides: 

_ “This agreement shall apply only to loss or damage as aforesaid, occurring within 
the policy period defined in item 4 of the declarations or within any extension thereof 
under renewal certificate issued by the company.” 

Item 4 of the declarations fixed the policy period as from August 31, 1924, to 
September 10, 1924, at 12 o’clock noon. It was further stipulated that the insurer 
should not be liable for a loss effected by opening the door of any vault, safe, or 
chest by the use of a key or by the manipulation of any lock. On the night of Sep- 
tember 4, 1924, a sum of money to the amount of approximately $15,000 belonging to 
the fair association was deposited in the safe, after which the safe and vault were 
locked for the night. On opening the vault on the following morning, the safe door 
was found open and the money was gone. The safe and surrounding premises were 
examined repeatedly for several days thereafter by officers of the fair association, city 
police officers, and private detectives, but nothing was found to indicate that the safe 
had been opened otherwise than by manipulation of the combination or lock. About 
20 days later, however, the officers of the fair association employed a locksmith or 
expert to make a more thorough examination of the safe. This was done, and, upon. 
removing the dial plate from the door of the safe, it was discovered that the steel 
pin or plug driven into the hole drilled in the door some two years before had been 
drilled out or otherwise removed. Steel shavings in and about the combination and 
safe indicated that this had been done. The present action was thereupon instituted on 
the policy to recover for the loss thus sustained. 

It was at no time claimed that the safe was opened or entered by actual force 
and violence of which there were visible marks on the safe, by tools or otherwise, dur- 
ing the policy period. Indeed, it was frankly admitted on the argument before this 
court that whatever of force and violence was employed was so employed before 
the contract of insurance was entered into. The case was tried and submitted to the 
jury upon the theory that, some time before the fair and before the contract of insur- 
ance was entered into, a thief conceived the idea of burglarizing the safe during the 
fair week when it contained a large sum of money; that, by way of preparation and to 
enable him to accomplish this successfully, he drilled out the pin or plug theretofore 
inserted in the safe door by the locksmith; that by this means he ascertained the com- 
bination of the safe and replaced the dial on the door; that he was thus able to open 
the safe on the night in question by manipulation of the lock or combination; and that 
he used no other force or violence of any kind in so doing. 

The court charged the jury in effect that, if actual force and violence were used, 
it was immaterial whether they were so used during the policy period or not, and 
refused a request to instruct to the effect that there could be no recovery unless force 
and violence were employed after the execution of the policy and during the policy 
period. The exception to the charge as given, and the exception to the refusal of the 
court to charge as requested present the only assignments of error we deem it neces- 
sary to discuss or consider. 

[1] The policy in suit was not a general contract of indemnity. It insured only 
against a particular loss, occurring in a particular way and within a particular period ; 
that is, against a loss by burglary occasioned by the abstraction of property from the 
interior of the safe by a person making a felonious entry thereof by actual force and 
violence between August 31, 1924, and September 10, 1924, at 12 o’clock noon. It was 
expressly stipulated that the loss as aforesaid must occur within the policy period and 
that the insurer was not liable for a loss effected by opening the door of the safe by 
the use of a key or the manipulation of any lock. The entry itself, in this case, was 
made within the policy period, but whatever of force or violence was employed, was so 
employed before the policy period, and the safe was opened by the manipulation of 
the lock alone. It seems manifest to us that this was not a loss within the terms of 
the policy. The policy insured against damage to property as well as against loss 
of the contents of the safe, and it will scarcely be claimed that there could be a re- 
covery for the former unless the damage occurred during the policy period. Of 
course, the fact that there could be no recovery for damage to the safe is not con- 
clusive of the right to recover for loss of the contents, but both damage and loss must 
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_ om within the policy period, and the one provision throws some light upon 
the other 

{2, 3] It is said that the only purpose of the requirement that force and violence 
should be employed was evidential. This may have been one of the purposes, but in 
our opinion it was not the only or controlling one. If a person knowing the combina- 
tion of a safe loots it, he will in all probability leave some trace of force and violence 
behind, if he has the time and the opportunity. On the other hand, it is much easier 
to enter a safe without detection by the mere use of a key or the manipulation of a 
lock, than by the use of actual force and violence, and that was especially true in this 
instance, because the insured was required to keep a private watchman on duty within 
the premises at all times when the same were not open for business, and it is con- 
ceded that it would have been impossible to make an entry into the safe by force 
and violence with a watchman only a few feet away, and with police officers on every 
side in the discharge of their duties. How can it be said then that the requirement 
that force and violence should be employed was for evidential purposes only? Again, 
it is said that the policy was written and prepared by the insurer, and that ambiguous 
language found therein must be construed most strongly against it. This is a familiar 
rule, but after all a contract of insurance is only a contract to be construed like any 
other contract, and, if its language is plain, there is little room for construction. An 
examination and comparison of all the provisions of this contract convince us that 
the insurer contracted against loss by burglary, to be committed by the use of force 
and violence in the future and within the policy period, not against a loss by burglary 
without force and violence within the policy period, but accomplished through the 
exertion of some unknown force and violence at some unknown time in the past. If 
we are correct in this conclusion, the court erred in its charge to the jury and in 
the refusal to charge as requested. 

For these errors, the judgment is reversed, and the cause is remanded for a new 
trial. 


HUSCH BROS. v. MARYLAND CASUALTY CO. 
(Court of Appeals of Kentucky. Oct. 13, 1925. Rehearing Denied Dec. 15, 1925.) 
276 Southwestern Reporter 1083. 

3. INSURANCE—QUESTION FOR JURY WHETHER MARKS FOUND ON 
GRATING, WINDOW SILL, AND WALL WERE “CONCLUSIVE VISI- 
BLE EVIDENCE” OF USE OF TOOLS IN FORCING ENTRANCE FOR 
PURPOSE OF BURGLARY WITHIN TERMS OF INSURANCE POLICY. 
In action on burglary insurance policy, if was a question for jury whether marks 

found on grating, window sill, and wall near window, through which it was alleged 

burglars entered, were “conclusive visible evidence” of use of tools in forcing entrance 
in premises for purpose of burglary, within terms of insurance policy requiring that 
there shall be “conclusive visible evidence” upon premises at place of entry of forcible 
and violent entrance. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 
4. INSURANCE—MEANING OF TERM “CONCLUSIVE VISIBLE EVI- 
* DENCE” IN INSURANCE POLICY. DETERMINED BY LOOKING AT 
ee AND ITS EVIDENT PURPOSE AND END TO BE 
AT ; 


Where burglary insurance policy provided there should be conclusive visible 
evidence upon premises at place of entry of force and violence used to effect en- 
trance, the meaning of the term “conclusive visible evidence” should be determined 
by looking at whole policy and its evident purposes and ends to be attained. 

(For other cases, see Insurance,- Dec. Dig. § 425.) 

5. INSURANCE—REASONABLE CONSTRUCTION TO BE PLACED ON 

POLICY, AND IF SUSCEPTIBLE OF TWO CONSTRUCTIONS, ONE 

FAVORABLE TO ASSURED WILL BE ADOPTED. 


Reasonable construction to be placed on policy, and if susceptible of two con- 
structions, one favorable to assured will be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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6. INSURANCE—EVIDENCE HELD TO WARRANT SUBMISSION TO 
JURY OF WHETHER OR NOT THERE WAS CONCLUSIVE VISIBLE 
EVIDENCE OF ENTRY BY FORCE AND VIOLENCE. 


In action on insurance policy, evidence held sufficient to go to jury on proper 
instructions on question of whether or not there was conclusive visible evidence of 
entry by force and violence for purposes of burglary within meaning of insurance 
policy. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

7. INSURANCE—WHETHER BURGLARY POLICY COVERING SUITS IN- 

CLUDED LADIES’ DRESSES A QUESTION FOR JURY. 


Whether an insurance policy which covered suits also covered ladies’ dresses held 
a question for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 
8. INSURANCE—WHETHER BURGLARY WAS AN INSIDE JOB QUES- 
TION FOR JURY. 
Whether burglary was an inside job held, under evidence and deductions to be 
drawn therefrom, a question for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Division. 

Action by Husch Bros. against the Maryland Casualty Company. Verdict for 
plaintiff, and lower court granted new trial, wherein it instructed jury to find a 
verdict for defendant. From this judgment, plaintiff appeals. Judgment reversed, 
and new trial granted. ; 

Peter, Lee, Tabb & Krieger, of Louisville, for appellant. 

Eugene R. Attkisson, of Louisville, for appellee. 

Sampson, J. On November 22, 1920, the appellant, Husch Bros., were engaged 
in the retail mercantile business in the city of Louisville, and on that date obtained 
from the appellee, Maryland Casualty Company of Baltimore, a general policy of 
burglary insurance in the sum of $5,000, with a standard mercantile rider attached 
thereto. The character of business carried on by the assured as described in the 
policy was “suits, millinery, and furs.” 

Appellant, Husch Bros., asserts that on the night of June 14, 1921, while the 
policy was in force, suits and furs to an actual cash value at the time of $5,000 
were lost directly by burglary from its store, and that it immediately notified the 
insurance company of the loss and asked an adjustment. The insurance company 
denied liability, and declined to pay the alleged loss; thereupon this suit was brought 
by Husch Bros, against the insurance company to recover on the policy. Issue: 
being joined, a trial was had, resulting in a verdict for the full amount of the: 
policy in favor of Husch Bros. The lower court granted a new trial, and another’ 
trial was had, the court peremptorily instructing the jury to find and return a ver- 
dict for the defendant, the insurance company. 

Appellant, Husch Bros., are appealing, asserting the trial court erred in grant- 
ing a new trial and in setting aside the verdict and judgment entered on the first 
trial, and also insisting that the verdict and judgment in the second trial should be 
set aside and the first verdict and judgment substituted therefor, and, if this cannot 
be done, then the judgment rendered in the second trial should be reversed and 
Husch Bros. granted a new trial. 

Appellee, insurance company, insists that the judgment should be affirmed, that 
the evidence of appellant was not sufficient to establish its right of recovery under 
the terms of the policy, and that the court properly directed a verdict for it. The 
insurance company also insists that the trial court properly set aside the judgment 
on the first trial. 

[1, 2] If the first verdict was erroneously set aside by the trial court it should 
be reinstated, and this court would, upon the reversal of the judgment appealed from, 
order reinstatement of the first judgment. Strode’s Executor v. Strode, 194 Ky. 665, 
240 S. W. 368, 27 A. L. R. 313. We have examined the record on the first trial, 
and find that there were several more or less important errors. For instance, the 
pleadings omitted the word “conclusive” from the expression in the policy, “con- 
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clusive visible evidence.” The averments of the petition were at variance with the 
terms of the policy in that dresses were alleged to have been lost, whereas the 
policy indemnified against the loss of suits, millinery, and furs only, there being no 
averment that the word “suits” as employed in the policy embraced “dresses.” The 
verdict of the jury upon the first trial read: “We, the following jurors, find for 
the plaintiff for the full amount asked.” The amount prayed in the petition as 
amended was $5,000, but the evidence showed that the management of the company 
claimed at that time to have lost merchandise of the value of $4,619.87. The verdict 
of the jury was not, therefore, clear.. It was not certain whether the jury by its 
verdict meant to award the plaintiff $5,000 or only the amount which the evidence of 
one witness, testifying for the merchant, stated the total of the loss to be. There 
were yet other errors. For these the trial court set aside the verdict and judgment 
and awarded a new trial, and this we find under the facts and circumstances was 
proper. . 

The next question which addresses itself to the court on this appeal is the 
correctness’ of the ruling of the trial court upon the second trial in directing the 
jury to find and return a verdict for the insurance company over the objection of 
appellant, Husch Bros. In order to determine this question we must look to the 
terms of the policy and examine the evidence. The rider attached to the policy 
contains this provision: 

“Standard Mercantile Rider. 
“(Open Stock.) 

“Clause 1. For all direct loss by burglary of any of the merchandise described 
in the schedule, occasioned by its felonious abstraction from within the premises 
actually occupied by the assured and described in the schedule, and of any of the 
furniture and fixtures therein, by any person or persons (except the assured or any 
of his employees or other persons lawfully in said premises) who shall have made 
forcible and violent entrance thereinto, when the said premises are not open for 
business by the use of tools, explosives, chemicals or electricity directly thereupon, 
of which force and violence there shall be conclusive visible evidence upon the 
premises at the place of entry.” 

The third clause of the rider concludes with this phrase: 

“Of which force and violence there shall be conclusive visible marks.” 

It is insisted by appellee, insurance company, that the evidence introduced by 
appellant, Husch Bros., was not sufficient to warrant the court in submitting the 
case to the jury under that clause of the policy which provides “of which force and 
violence there shall be conclusive visible evidence upon the premises at the place 
of entry,” it being argued that there was no evidence of probative value to estab- 
lish that upon the premises at the place of entry of the alleged burglar there was 
“conclusive visible evidence” that the burglar had made forcible and violent entrance 
into appellant’s premises; and further, that the evidence failed to show that the 
premises were entered during the night-time when the store was not open for 
business, and by the use of tools, explosive, chemicals or electricity, as provided in 
the policy. The evidence upon these subjects is not wholly satisfactory, although 
we think it sufficient to carry the case to the jury. To establish that the burglars 
entered with force and violence and left on the premises at the place of entry con- 
clusive visible evidence of the use of tools in the breaking and entry, the manager 
of the company testified, in answer to the question: . 

“Q. Then what was done? A. I looked around the store to find out the way in 
which they could get in, and we investigated every window, every lock, every door, 
and naturally, when we found the skirt in the hallway, I figured they got in through 
that window, and after I examined the premises I found that is the way they did 
get in, for the reason there was marks on the grating that covers the window from 
the first floor, iron bars. It is a grating to keep people from getting in there; that 
is what it is put there for. There was marks, footprints, on these gratings as you 
go up over the window there on the first floor ; there isa telephone cable that leads 
up in the corner of the building about like this. Right up in the corner here is this 
long window, which has these iron bars over it. There was footprints all over these 
bars; that is just where they went up; you could see it very plain and distinct 
because the grating was painted red; naturally, been there a few years, there was a 
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certain sediment or coat of dust, whatever you might call it—soot—and every place 
you could see where they stepped, there was a mark, you could see, the red paint 
would just simply shine through that. 

“Q. Was that fresh? A. Assuredly, and this cable coming up to the second 
floor was pulled away; the plastering where the bolts or cleats, whatever you call 
them, holds this cable into the mortar, into the bricks, was pulled out there, were 
fresh; you could see it. Right above the bars on the first floor there is bricks, then 
comes the window on the second floor; on those bricks above the bars up to the sill 
on the second floor was marks as if your toes had scratched there, you see; then 
on the sill on the second floor there was fresh marks and every indication, and I 
know positively that they got in through this window with a screw-driver or chisel, 
whatever they could have used; that I don’t know; but you could see the scratches 
all along this sill. On the window sash there is a little flange comes down over; 
the sash fits down over the sill; I guess you would call it a rain strip or water 
strip; whatever it 1s there was marks on the bottom of that as if you would take 
something and prize that.” 

In answer to the question, “Nothing to indicate:it had been opened?” the wit- 
ness answered : 

“Well; there was prints seen or noticed on the window sill, whatever it might 
be called, just beneath the window—that something had occurred there that night. 

“Q. You mean the window frame below? A. Yes, sir; sill. It might be the 
window frame, whatever it might be called, just underneath where the window lowers. 

“Q. What did you do then? A. Mr. Thome, I believe, was there, and he and I 
discovered that the—I don’t know what you call it—telephone— 

“By the Court: Cable, you are talking about? 

“A. Telephone cable was all pulled out from the wall here—was all pulled out 
from the wall; this cable here comes up besides the grating here was all pulled out 
from the wall; I mean by the second floor window. 

“Q. Did you find anything else? A. And on these lower bars I noticed looked 
like somebody’s feet had been on there; knocked the dirt off, and the red paint under 
this showed; the thing was formerly painted red, looked like it had been freshly 
made. We come to the conclusion— 

“Q. Never mind about your conclusion; where that cable had been pulled cut, 
state whether or not the plastering or the mortar which had been pulled out was 
fresh or not? A. Yes, sir; it was.” 

[3] What would be conclusive visible evidence of force and violence by tools in 
making an entrance into a store, window, or door is rather hard to define with 
precision. To the mind of one person certain marks upon the window or door 
might be regarded as conclusive visible evidence of the use of tools in breaking and 
entering a house, while to another person equally as intelligent it might not so appear. 
It therefore becomes a question of fact for the determination of the jury from 
all the evidence whether the marks found upon the grating, window, and window 
sill, and on the wall near the window through which it is alleged the burglars 
entered, were conclusive visible evidence of the use of tools in forcing entrance into 
the premises of appellant for the purpose of burglary. If a hole had been cut 
through the window sill of appellant’s store it would not have been conclusive 
visible evidence, in the usually accepted meaning of the term, of the entry of 
burglars into the store, but it would have been evidence that some one had been 
attempting to manipulate the window and make entrance, and, taken in connection 
with other facts such as the loss of merchandise from the store, would have been 
sufficient to have justified a jury in finding as a fact that the marks and breaking 
was conclusive that the store had been entered by burglars through that window. 

[4-6] In arriving at the meaning of the term, “conclusive visible evidence,” as 
employed in the policy, we must look to the whole contract and its evident purpose 
and the ends to be attained. A reasonable construction should be placed on the 
terms of the policy, and, where the provisions of a policy of insurance are reasonably 
susceptible of two constructions, consistent with the object of the obligation, one 
favorable to the assured and the other favorable to the assurer, the former will be 
adopted. The expression, “conclusive visible evidence,’ must have been used in the 
contract for the purpose of making effective and of carrying out the intention of 
the parties to make a contract of burglary insurance, which would, in certain speci- 
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fied events, save the insurer harmless against loss by burglary upon reasonable 
proof of the fact that a burglar or burglars had entered the premises at night-time 
when the store was not open for business by the use of tools, explosives, chemi- 
cals, or electricity, and left visible evidence of the breaking upon the premises at 
the place of entry into the house. The raising of a latch or the moving of a bolt 
would require some force and violence within the meaning of the policy, and 
marks, tracks, stains, and finger prints would, within the meaning of the policy, 
conceivably be conclusive visible evidence of force and violence used in raising a 
latch or moving a bolt in making an entrance into the premises. Undoubtedly, 
within the meaning of the policy, a breaking into the buiJding is conclusively proven 
when it is shown by such evidence as, standing alone and uncontradicted, would 
reasonably satisfy the mind as to the fact. It is therefore for the jury to say from 
the evidence copied above, and such other as the appellant may see fit to intro- 
duce, to establish force and violence in the breaking and entry of the store, whether 
the same is conclusive visible evidence of force and violation upon the premises at 
the place of entry within the meaning of the contracting parties; and we therefore 
conclude that the evidence introduced upon the trial was sufficient to have war- 
ranted the trial court in submitting the question of fact to the jury by proper 
instruction. 

[7] It is next insisted by the appellee, insurance company, that the word “suits” 
as employed in the policy insuring against loss by burglary of “suits, millinery, and 
furs” does not include ladies’ dresses. Appellant, Husch Bros., insist that the word 
“suits” does include ladies’ dresses and on the last trial, after the pleadings had 
been amended so as to aver that the word “suits” did embrace ladies’ dresses, it 
was stipulated between the parties that the appellant, Husch Bros., would be able 
to prove by more than one witness that the word “suits,” was commonly employed 
and used by merchants engaged in handling such merchandise, embraced and _ in- 
cluded “ladies’ dresses,” and, further, that the defendant, insurance company, would 
be able to prove by a like number of witnesses engaged in the same line of work 
that the word “suits” did not embrace or include ladies’ dresses, and it was further 
stipulated that this question of fact should be submitted on another trial to a jury 
or court as though the witnesses had so testified. This made a clear issue of fact 
which addressed itself to the jury. Upon this point the trial court was not justified 
in directing a jury to find a verdict for the appellee. 

[8] Appellee also insists that, if the burglary occurred at all, it had all the 
appearances of an inside job. This, of course, depends upon the evidence and the 
deductions to be drawn therefrom and the view the jury may take of the facts. 

From what has been said it follows that the trial court erred on the last trial 
to the prejudice of appellant, Husch Bros., in directing a verdict for the insurance 
company. Hence the judgment is reversed for new trial consistent with this opinion. 


SCHWARTZ et aL. v. MARYLAND CASUALTY CO. 
(Supreme Court of New Hampshire. Hillsborough. Dec. 3, 1925.) 
131 Atlantic Reporter 352. 

1. INSURANCE—INSURANCE COMPANY BOUND BY ACTS AND REPRE- 
SENTATIONS OF AGENTS WITHIN SCOPE OF REAL OR APPAR- 
ENT AUTHORITY. 

Under Laws 1919, c. 10, § 1, an insurance company is bound by all acts, contracts, 
or representations of its agents, whether general or special which are within scope 
of his real or apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

4. INSURANCE—INSURANCE COMPANY MAY BE ESTOPPED BY 
AGENT’S CONDUCT TO DENY PROVISION IN POLICY INSERTED 
FOR ITS BENEFIT. 

An insurance company by reason of its agent’s conduct may be estopped to deny 
a waiver of provisions inserted in policy for benefit of company. 

(For other cases, see Insurance, Dec. Dig. § 373[1].) 

5. INSURANCE—INSURER AUTHORIZING EMPLOYER TO PAY CLAIM 
OF INJURED EMPLOYEE ESTOPPED FROM THEREAFTER CON- 
TENDING THAT CLAIM NOT VALID. ; 

Where insurer, through its general agent, authorized insured employers to pay claim 
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of injured employee, thus inducing employers to part with their money, held that, in 
action As employer for recovery of such money, insurer may not urge that claim was 
not valid. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


6. INSURANCE—AGREEMENT BY GENERAL AGENT TO MAKE GOOD 
MONEY PAID BY EMPLOYER TO INJURED EMPLOYEE HELD 
WITHIN SCOPE OF HIS BUSINESS AND BINDING ON INSURER. 
Agreement by general agent of insurer, permitting employer to pay claim of 

injured employee, and promising to make such payments good, held within scope of 

general _— business and binding on insurer, entitling employer to recover money 
thus paid. 
(For other cases, see Insurance, Dec. Dig. § 375[2].) 


Transferred from Superior Court, Hillsborough County; Branch, Judge. 

Assumpsit by David Schwartz and another against the Maryland Casualty Com- 
pany for money paid at defendant’s request in settlement of claim against plaintiffs 
for injuries sustained by an employee. Verdict for plaintiffs. Transferred on de- 
fendant’s exceptions to charge and to denial of its motion for nonsuit and a directed 
verdict. Exceptions overruled, and judgment rendered for plaintiffs. 

J. Morton Rosenblum, of Manchester, for plaintiffs. 

Timothy F. O’Connor and Myer Saidel, both of Manchester, for defendant. 

MarsteE, J. The plaintiffs were members of a partnership doing business at Man- 
chester under the name of the Manchester Waste Paper Company. They were insured 
against liability to their employees by the defendant, and the policy covering the risk 
was issued to them by the defendant’s general agent. During the term of the policy 
one of their employees was injured while in the course of his employment. The plain- 
tiffs reported the accident to the general agent, whose response was: “All right; I 
will take care of it.” A few days later, in reply to the plaintiff’s inquiry regarding 
the payment of lost wages and hospital bills, he said: 

“You go right along; pay all expenses in the case, and when you are done present 
the bill to us and we will make good.” 

It is for the money so paid that recovery is sought in this action. 

[1] The defendant denies liability on the ground that its general agent was not 
authorized to make the arrangement in question. “As in the case of agencies in gen- 
eral an insurance company is bound by all acts, contracts, or representations of its 
agent, whether general or special, which are within the scope of his real or apparent 
authority.” 32 C. J. 1063. See Mulhall v. Nashua Mfg. Co., 80 N. H. 194, 207, 
115 A. 449, and Laws 1919, c. 10, §,1. 

[2] Broadly defined, the terms “general agency” implies authority on the part 
of the agent to act without restriction or qualification in all matters relating to the 
business of his principal. It has been said that “a general agency properly exists 
where there is a delegation of authority to do all acts connected with a particular 
trade, business or employment.” Backman v. Charlestown, 42 N. H. 125, 129. See, 
also, Atto v. Saunders, 77 N. H. 527, 528, 93 A. 1037; Flint v. Boston & M. R. R,, 
73 N. H. 141, 147, 59 A. 938; Flanders v. Putney, 58° N. H. 538; Knapp v. United States, 
etc., Express Co., 55 N. H. 348, 353; Daylight Burner Co. v. Odlin, 51 N. H. 56, 60, 
12 Am. Rep. 45; Deming v. Grand Trunk R. Co., 48 N. H. 455, 472, 2 Am. Rep. 267; 
Towle v. Leavitt, 23 N. H. 360, 374, 55 Am. Dec. 195. 

[3] It is true that general authority may be exercised under “private orders or 
instructions” from the principal, but it cannot be thus limited or impaired so as to 
affect the “rights of a party dealing with the agent, unless he had knowledge of such 
private instructions.” Hatch v. Taylor, 10 N. H. 538, 543. 

In the prseent case there is no evidence that the general authority conferred upon 
the agent was in any way qualified or restricted. For aught that appears his powers 
were coextensive with the requirements of the insurance business. The policy was 
issued from his office and countersigned by him as general agent. By the expresss 
terms of the indorsement covering liability under the Workmen’s Compensation Act 
such signature was essential to its validity. In his relation to the insured he thus stood 
in the place of his principal. To the plaintiffs he was for all purposes the casualty 
company itself. There is nothing in the policy nor in the testimony which even re- 
motely suggests that he was not authorized to accept notice of the accident and agree 
to the terms of settlement. 
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The case differs diametrically from New Hampshire, etc., Fruit Co. v. Paine, 80 
N. H. 540, 120 A. 78; Davison v. Parks, 79 N. H. 262, 108 A. 288; Bohanan v. Rail- 
road, 70 N. H. 526, 49 A. 103; and Hayes v. Colby, 65 N. H. 192, 18 A. 251—authori- 
ties relied upon by the defendant. In each of these cases not only was the agent’s 
authority expressly limited, but his act was so unusual that reasonable men could not 
fail to deem it unauthorized. 

[4] The defendant in arguing that there can be no recovery because the plaintiffs 
have failed to comply with certain conditions in the policy has ignored the fact that 
this is not an action on the policy for indemnity. Assuming it to be such an action, 
however, the doctrine of estoppel would be entirely opposite (Wilson v. Frankfort 
Marine Insurance Co., 77 N. H. 344, 91 A. 913); for no rule of law is more firmly 
established in this jurisdiction than the rule that an insurance company by reason of 
its agent’s conduct may be estopped “to deny a waiver” of provisions inserted in the 
policy for the benefit of the company. Daley v. Metropolitan Life Insurance Co., 81 
N. H. 502, 128 A. 531, and cases cited. 

[5] The same error is apparent in the defendant’s contention that the plaintiffs. 
cannot recover because their employee at the time of the accident was not engaged 
in work specified by the Workmen’s Compensation Act. As a matter of fact, it does 
not appear from the record that the work of the employee was not “within the pur- 
view of the statute,” but even if it were not, the defendant, through its general agent, 
having authorized settlement of the claim in question and thereby induced the plain- 
tiffs to part with their money, cannot now be heard to say that the claim was not 
a valid one. 

[6] The jurors were properly instructed that if they believed the defendant’s 
general agent made the agreement alleged, their verdict would be for the plaintiffs. 
The defendant introduced no evidence. As the case stood, there was nothing on which 
the jury could have based a finding that the general agent was not invested with all 
the authority his title implied. The agreement, if made, was “within the proper and 
legitimate scope of the business to be transacted” (Towle v. Leavitt, supra), and was 
therefore binding upon the defendant. 

The exceptions are overruled. 

Judgment for the plaintiffs. 

All concurred. 


SARDO v. FIDELITY & DEPOSIT CO. OF MARYLAND. 
(Court of Chancery of New Jersey. Nov. 16, 1925.) 
131 Atlantic Reporter 73. 5 

1. INSURANCE—DOCTRINE OF CAVEAT EMPTOR DOES NOT APPLY 
TO INSURANCE. 

Doctrine of caveat emptor does not apply to insurance. 
(For other cases, see Insurance, Dec. Dig. § 143[8].) 

2. INSURANCE—WHERE POLICY ISSUED WAS NOT ONE ORDERED, 
PLAINTIFF HELD ENTITLED TO REFORMATION FOR MISTAKE. 
Where plaintiff, an ignorant man, ordered policy to cover jewelry from defend- 

ant’s agent, who communicated with general agent of insurer, who inspected plaintiff's 

jewelry stock but did not inform plaintiff that policy issued covered money and securi- 
ties but not jewelry, the plaintiff had a right to rely on defendant delivering to him 
the policy ordered, and retention by company of premiums after knowledge of plain- 
tiff’s claim that policy issued was not one ordered operates as an estoppel and rati- 
fication, entitling plaintiff to reformation of policy for mistake. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

3. INSURANCE—AGENT PRESUMED TO COMMUNICATE TO COMPANY 
KIND OF POLICY ORDERED. : 
In absence of proof to contrary, presumption is that agent, in performance of his 

duty, communicated to his company the kind of policy ordered. 
(For other cases, see Insurance, Dec. Dig. § 95.) 

4. INSURANCE—COMPANY ESTOPPED TO SET UP DEFENSE OF NU- 
DUM PACTUM AFTER LOSS, WHERE PREMIUMS RETAINED WITH 
KNOWLEDGE THAT WRONG POLICY WAS ISSUED. . 
Retention of premiums by insurance company, with knowledge that policy ordered 
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was not policy issued, estops company from asserting defense of “nudum pactum” 
after loss. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 


7—INSURANCE—FAILURE TO DISCOVER THAT JEWELRY WAS NOT 
INSURED IN READING POLICY NOT FATAL TO REFORMATION. 
Where policy ordered was to cover money and jewelry, but policy delivered cov- 

ered money and securities, failure of ignorant insured to discover that jewelry was 

not insured in his reading of the policy was not fatal to a reformation of the policy. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Bill for reformation of insurance policy by Thomas Sardo against the Fidelity & 
Deposit Company of Maryland. Heard on pleadings and proofs. Judgment reform- 
ing policy as prayed advised. 

Ward & McGinnis, of Paterson, for complainant. 

Wall, Haight, Carey & Hartpence, of Jérsey City, for defendant. 

Lewis, V. C. The facts in this case are as follows: Thomas Sardo, the complain- 
ant, went to his broker, Mr. Lederer, and told him he wanted to insure his money and 
jewelry. Lederer then took him to Mr. Newman, a soliciting agent of the Fidelity 
& Deposit Company of Maryland, the defendant. They told Newman that they 
wanted a policy of insurance on the money and jewelry of the complainant. New- 
man said he would communicate with his company in Newark and find out what 
could be done, because he had no authority himself to write a policy. Newman then 
sent a written application to the office of the insurance company in Newark. That 
application was not produced in evidence. Mr. Brush, who is now the general agent 
in charge of the Newark office, went down to Paterson to look through the store of 
Sardo. He entered the store and saw the jewelry in the place. Upon examination, 
Brush admitted that there were no securities in the store of Sardo, the complainant, 
and that all he had there was jewelry. He admitted that the complainant, Sardo, had 
nothing to insure except jewelry, so far as he observed. He then returned to Newark 
and telephoned to Newman that the company would issue a policy covering money 
and securities only; and a policy covering money and securities was afterwards sent 
to Newman for counter signature and delivery to the assured. Newman said that he 
glanced at the policy and saw that it covered money and securities only, but that he 
interpreted it in his own mind to also cover jewelry. He thereupon handed it to 
Sardo’s broker, Mr. Lederer, who, in turn, delivered it to Sardo. Neither Sardo nor 
his broker read the policy. Prior to the expiration of that policy, a robbery occurred, 
and a large amount of jewelry was stolen from Sardo’s place of business. About a 
month after the robbery, the policy was renewed in the same form. Sardo says that 
he did not read the second policy, and that the first that he knew that he was.not 
covered for money and jewelry was when the defendant filed an answer, some months 
later, in an action at law, commenced by Sardo, against the insurance company for 
the payment of the policy, which set up as a defense that the policy did not cover 
money and jewelry, but that it covered money and securities only. Thereupon the 
present bill was filed in this court for the reformation of the policy on the ground 
of mutual mistake; the bill averring that it was the intention of both complainant 
and defendant that a policy was to be issued insuring Sardo against loss of money 
and jewelry, but that, through mistake, the policy was issued to cover money and 
securities, instead of money and jewelry. The insurance company denies that there 
was any mistake, and asserts that it specifically refused to cover jewelry, and intended 
to issue the policy which was issued, namely, to cover money and securities, and that 
there was no mutual mistake. 

The bill contains no allegation of fraud, nor is that issue raised by the pleadings 
and proofs. 

The policy of insurance was issued by the defendant on June 13, 1923, for one 
year, and was designated as “Messenger and Office Robbery Policy,” No. M-6111250, 
insuring against loss of “money and securities.” The premium, amounting to $40, 
was paid by the assured The jewelry of which the store was robbed is alleged to be 
of the value of $9,000, which was $1,000 in excess of the insurance under the policy 
referred to. 

The theory of mutual mistake, upon which complainant appears to base his claim 
for relief, is that the complainant contracted with Mellor Newman for the issuance 
of a holdup policy on his jewelry shop, and that Newman was concededly the agent 
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of the defendant, and that this is shown by letterheads and cards given by the de- 
fendant to him (Newman), in which he is termed their agent. Complainant further 
contends that it is proved by letters received by Mr. Newman in the course of his 
business, one of which accompanied the policy issued to complainant, and called for 
Mr. Newman’s counter signature, that Mr. Newman was clothed with apparent author- 
ity to act for the company, that as agent he contracted with the complainant, and that 
the defendant attempted to take the benefit of that contract by writing up the policy 
for complainant; hence that the act of Mellor Newman was the act of the corpora- 
tion, if done within his authority or the apparent scope of his authority, and that it 
follows that there was a mutual mistake. 

The ordinary layman is not a trained lawyer nor an insurance expert. That was 
ie a = the case of Radwansky v. Scottish Union Insurance Co. (N. J. Sup.) 
126 A. 657. 

[1] The next proposition is that the doctrine of caveat emptor does not apply to 
insurance. That was decided by Vice Chancellor Lane in the case of Giammares v. 
Allemania Fire Insurance Co., 89 N. J. Eq. 460, 105 A. 611. 

[2, 3] Now a man is not debarred from relief merely because he does not read 
the policy, and in this case the evidence is that the complainant was an ignorant man, 
and that he relied upon the representations of his broker and the agent of the com- 
pany that the policy which would be delivered would be that which he ordered. And 
it is admitted by the agent of the company that he understood the order, and that the 
policy ordered was a policy to protect the jewelry and not the securities. The evi- 
dence further shows that, in compliance with complainant’s order, the agent of the 
company communicated with the general agent of the defendant. In the absence of 
any proof to the contrary, the presumption is that the agent of the company, in the 
performance of his duty to his principal, did communicate the kind of a policy that 
the complainant ordered. The evidence shows that, shortly after the order was given, 
the general agent of the company called upon the complainant and inspected the 
stock of merchandise of the complainant, and that at no time, either prior or subse- 
quent to the delivery of the policy, did the general agent of the company, either by 
word or conduct, indicate that the policy to be delivered or actually delivered was 
different from the policy ordered. 

In view of these facts the complainant had a right to expect that the defendant 
would issue to him a policy which he had ordered; and he had the further right to 
rely upon the fact that the policy which was delivered to him was, in fact, the policy 
which he had ordered. 

It further appears that, notwithstanding complainant’s claim that he had been 
misled by the agent of the company, and that the policy issued was not the one he 
ordered, the company nevertheless retained the premium and has at no time made any 
offer to return the same. So that, even assuming that the company was perfectly 
innocent in the matter, its retention of the premium under these circumstances, and 
with knowledge of these facts, operated as an estoppel and as a ratification. The 
principal cannot retain the benefits of the agent’s acts, even though it was unauthorized, 
and at the same time disclaim liability. 

The situation herein disclosed in some respects resembles the situation in the case 
of Commercial Assur. Co. v. New Jersey Rubber Co., 61 N. J. Eq. 446, 49 A. 155. 
In that case Vice Chancellor Emery held that in equity as well as at law, the retention 
of the pro rata proportion of the premium as on a valid policy is an affirmance of the 
validity of the policy. This case was one to reform a fire policy and to enjoin an 
action at law, and also to restrain an action at law on the policy. It was claimed by 
the insurer that the policy was void because of cancellation; but the court held that, 
notwithstanding such cancellation, the retention of the unearned premium by the 
company was an affirmance of the policy. : 

[4] Applying the principle in that case to the instant case, the contention of the 
insurance company that there was no policy in force, for the reason that the minds of 
the parties did not meet, with knowledge of all the facts, estops them from asserting 
the defense of “nudum pactum.” . , 

[5] It is well established that, where one of two innocent parties must suffer from 
the fraud of a third person, the loss ordinarily falls upon the one whose act enables 
such fraud to be committed. Corpus Juris, p. 10, vol. 27. That the presumption 1s 
that the agent has communicated the facts of plaintiff's order to the principal is sus- 
tained by Story on Agency. 
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[6] Accepting and retaining the benefit obtained by a principal under an un- 
authorized contract of the agent, with full knowledge, may be held to be a ratification. 
Dunston Lithograph Co. v. Borgo, 84 N. J. Law, 623, 87 A. 334. 

[7] There is no doubt in my mind; that Sardo, Lederer, and Newman all believed 
that the policy of insurance was to cover the jewelry in the store. They all agreed on 
that. Their testimony was very positive, and very convincing to the mind of the court. 
The story told by Mr. Brush seems to be rather incredible, that the company was 
willing to insure money and securities to the amount of $18,000, without actually 
knowing what money and securities he had. Certainly money and securities are much 
more easily handled than jewelry. The only serious question remaining in my mind 
is, whether Sardo was bound to discover from a reading of the policy that it did 
not cover his jewelry, and I am of the opinion that the fact that he did not discover, 
by the reading of the policy, that it did not so cover the jewelry, is not fatal to 

is case. 

The prayer of the bill will therefore be granted, and the policy will be reformed 
in accordance with the prayer. I will so advise. 


. _ KEAN et al. v. NATIONAL SURETY CO. 
(Court of Appeals of New York. Nov. 24, 1925.) 
149 Northeastern Reporter 849. 

1. INSURANCE—INSURED NOT ENTITLED TO RECOVER FOR LOSS 
OF BONDS BY ROBBERY, IN VIEW OF FAILURE TO PROVIDE FOR 
REQUIRED NUMBER OF GUARDS. 

Where indemnity bond insuring against loss through robbery, required one 
carrying government bonds in excess of $250,000 to be accompanied by two guards 
over 21 years, held that insured was not entitled to recover, where carrier was not 
so accompanied, though robbers were in collusion with employee, and policy also 
insured against his dishonesty without qualification. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—LANGUAGE USED BY PARTIES IN POLICY GIVEN ITS 
ORDINARY MEANING IN LIGHT OF CIRCUMSTANCES AND NA- 
TURE OF TRANSACTION. 

In construing an insurance policy or bond, purpose and attempt of courts is to 
give language used by parties its usual and ordinary meaning in light of all cir- 
cumstances and conditions, having in mind nature of transactions. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


Andrews, J., dissenting. 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Hamilton F. Kean and others, members of copartnership of Kean, 
Taylor & Co., against the National Surety Company. From a judgment of the 
Appellate Division, First Department (213 App. Div. 750, 210 N. Y. S. 105), affirm- 
ing a judgment of the Trial Term entered on a verdict directed by the court in 
favor of the plaintiffs, a jury having been waived, defendant appeals. Reversed, 
and judgment entered dismissing complaint. 

Henry de Forest Baldwin, Lucius H. Beers and Thaddeus G. Cowell, all of 
New York City, for appellant. 

Robert M. McCormick, of New York City, for respondents. 

Crane, J. On and prior to the 30th day of November, 1920, the plaintiffs were 
copartners, doing business as brokers under the firm name of Kean, Taylor & Co. at 
No. 5 Nassau street, New York City. They had in their employ a bond salesman 
named Austin A. Young, and a head runner by the name of Tony Di Gregario. 
The head runner had charge of the men and boys who delivered the securities to 
customers. Among these delivery boys was Irving Cohen, a lad about 18 years 
of age. Igoe Bros., a corporation, having an office at 29 Metropolitan avenue, in 
the borough of Brooklyn, was a customer of the plaintiffs, and through the bond 
salesman, Young, had purchased United States bonds of the face value of $466,000. 

These bonds were to be delivered by the plaintiffs to Igoe Bros. on the 30th 
day of November, 1920. Young had spoken to the head runner, Di Gregario, about 
the matter the night before. Having this knowledge, Di Gregario, on his way 
home, on the evening of November 29, stopped at a barber shop, No. 500 East 
Eleventh street, the hang-out of a band of crooks, including his brother, where he 
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revealed to them the possibilities of a hold-up of his firm’s messengers as they 
were on the way to Brooklyn to deliver these bonds. The next day, about noon- 
time, Young and the boy Cohen, started out with over $400,000 worth of govern- 
ment bonds, to deliver them to Igoe Bros. at 29 Metropolitan avenue, Brooklyn. 
Cohen had been assigned by Di Gregario, the head runner, to accompany Young 
in making the delivery. Within a short distance of their destination, they were 
held up by highwaymen, assaulted, knocked down, the bag containing the securities 
wrenched from Young’s hand, and the bonds stolen. As previously arranged, Di 
Gregario had telephoned to these robbers on the morning of the 30th all the details 
of the delivery, a full description of Young and Cohen, the time of their departure, 
and the place to which they were going. Although absent, he was a participant in 
the crime, as a principal, and was subsequently convicted in the Supreme Court of 
Kings county of robbery in the first degree, and sentenced to Sing Sing Prison 
for a term of 8 to 16 years. 

This action arises on a banker’s blanket bond, issued by the defendant to the 
plaintiffs, to insure them against certain dishonest acts of their employees and 
others. The plaintiffs claim that. the above acts of Di Gregario are covered by 
the policy, and that the defendant is liable to them for the full amount, as their 
loss through the robbery has exceeded $100,000. The defendant admits that the 
bond covered the robbery, but insists that no liability attaches, as the plaintiffs failed 
to comply with its terms and conditions. For determination, there was presented 
to the courts below, and to us, merely the interpretation of the contract between 
the parties as expressed in the bond. Both sides, having submitted the case to the 
trial justice, a jury having been waived, he directed a judgment for the plaintiffs 
for the full amount. The Appellate Division, by a divided court, has affirmed that 
judgment. We are of the opinion that the conceded facts of this occurrence do 
not fit into the liability clauses of the contract, for the following reasons: 

{1] The defendant insured the plaintiffs against loss, not to exceed $100,000, 
sustained : 

“(A) Through any dishonest act of any of the employees, wherever committed, 
and whether committed directly or by collusion with others; ‘ 

“(C) Through robbery, holdup or theft, by any person whomsoever, while the 
property is in transit within twenty miles of any of the offices covered hereunder 
and in the custody of any of the employees, or through negligence on the part of 
any of the employees having custody of the property while in transit as aforesaid. 

“The foregoing agreement is subject to the following conditions and _ limita- 
Hoss ee: Se 

“(12) This bond does not cover any loss resulting from any of the hazards 
specified in pafagraph C in respect to United States government coupon bonds, or 
United States government certificates of indebtedness, or cash, unless such property 
shall be in transit under the following conditions: * * * 

“(3) Where the par value of such property is in excess of the sum of two hun- 
dred and fifty thousand dollars ($250,000), it shall be in the custody of a partner 
or regular employee of the insured, who shall be continuously accompanied by two 
guards of twenty-four (24) years of age or more; provided, however, that if the 
partner or regular employee is twenty-four (24) years of age or more the guards 
may be under the age of twenty-four (24) but not under twenty-one (21).”) 

That Di Gregario was dishonest, and that risk A, standing alone and by itself, 
would cover his acts, may be conceded. The clause, however, does not stand alone 
and by itself. Another risk was within the contemplation of the parties; a street 
holdup, whether by an employee or anybody else. Government bonds carried through 
the streets in large amounts increased the risk. The plaintiffs and the defendant 
must have realized what everybody apparently knows, and which is common knowl- 
edge, that highway robberies have been of frequent occurrence in the city of New 
York. If the plaintiffs were to send their employees through the streets with 
government securities, the danger was increased, so that, by the terms of their con- 
tract with the defendant, they were obliged to reduce the danger and the Tisk at least 
to the extent therein provided for. The delivery of government bonds in excess ot 
$250,000 was to be made by a regular employee of the insured, continuously accom- 
panied by two guards over 21 years of age. What was the principal element the 
contracting parties must have had in mind by the provision of clause C, thus con- 
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ditioned and limited by section 12, subd. 3? It was the risk and danger of carry- 
ing government bonds through the streets, and likelihood or possibility of the 
messenger being held up and the bonds stolen. The defendant was unwilling to 
assume this risk unless three men, all over 21 years of age, made the delivery. The 
danger and the risk were the holdup on the highway. It was entirely immaterial 
to this risk whether the holdup was by an employee of the plaintiffs or by a stranger. 
Suppose Di Gregario, instead of planning the holdup, and sending others to commit 
it, had himself held up Young and Cohen at the point of a pistol, and taken the 
satchel containing the bonds. Would the case be any different so far as these con- 
ditions apply, than if the holdup men were strangers? The risk would be lessened 
if three men accompanied the delivery, whether Di Gregario or the strangers made 
the assault, and it would be increased in like fashion, if the required guards did 
not accompany the messenger. In other words, the personality of the criminal was 
not the important thing; the risk was increased or diminished by the number or 
personality of the guards. 

Therefore we find clause C dealing with robbery while the property is in 
transit, as a separate and distinct subject of contract. It could hardly be more 
specific. The defendant insures against a loss occasioned through robbery of 
United States government bonds while they are in transit within 20 miles of the 
plaintiffs’ offices. This robbery may be committed by “any person whomsoever.” 
This includes an employee, as well as a stranger. The insurer, however, requires 
but one condition, which is absolutely within the control of the insured. It is that 
government bonds over $250,000 in value shall be delivered by a regular employee 
of the insured, continuously accompanied by two guards over 21 years of age. 

This condition the plaintiffs failed to fulfill, They did not perform their part 
of the contract, a condition precedent to liability. The bonds were carried through 
the street by Young, an employee, accompanied by a lad 18 years of age. The 
risk was materially increased by this fact. It was a vital, an important part of the 
agreement. And what is more, the omission was known to Young, for he frankly 
states in his testimony that he knew when he left the plaintiff's offices to make 
delivery of the bonds that he should have taken with him two guards of the 
required age. 

[2] The plaintiffs cannot expect the defendant to keep its part of the obliga- 
tion when they have omitted a vital prerequisite of their own. We take this bond 
as we find it, placing upon the parties merely the obligations which they have 
voluntarily assumed, and holding them to the natural consequences of their de- 
faults. An insurance policy or bond is no different than any other contract, and 
comes within the same rules of construction. The purpose and attempt of the 
courts is to give to the language used by the parties its usual and ordinary mean- 
ing in the light of all the circumstances and conditions, having in mind, as did the 
parties, the nature of the transaction. 

For the reasons here expressed, the judgments of the court:below should be 
reversed, and judgment entered dismissing the complaint, with costs-in all courts. 

Hiscock, C. J., and Cardozo, Pound, McLaughlin, and Lehman, JJ., concur. 

Andrews, J., dissents. 

Judgments reversed, etc. 


NEWARK DANCE PALACE, Inc. v. MARYLAND CASUALTY CO. 
(Supreme Court, Appellate, Term, First Department. November 17, 1925.) 
212 New York Supplement 286. 

INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW CONCLU- 

SIVE VISIBLE MARKS OF FORCIBLE AND VIOLENT ENTRY INTO 

SAFE, MAKING INSURER LIABLE. 

In an action on policy of burglary insurance, evidence held insufficient to show 
conclusive, visible marks of forcible and violent entry into safe, making insurer liable. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Municipal Court, Borough of Manhattan, Ninth District. 

Action by the Newark Dance Palace, Inc., against the Maryland Casualty 
Company, sued as the Maryland Casualty Company of Baltimore, Md. From a 
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judgment for plaintiff for $708, after trial by judge and jury, defendant appeals. 
Judgment reversed, and complaint dismissed. 

Argued October term, 1925, before Guy, Bijur, and Mullen, JJ. 

James J. Mahoney, of New York City (Francis M. McKeown, of New York 
City, of counsel), for appellant. 

Ralph H. Blum, of New York City, for respondent. 

Per CuriAM. This action was brought upon a policy of burglary insurance, and 
the appeal involves only the question whether there were “conclusive visible marks 
of forcible and violent entry into the said safe.” There was the usual provision that 
the company shall not be liable, for losses effected by opening the safe by the 
manipulation of the lock or by opening with a key. Photographs were introduced in 
evidence, which showed one or two small indentations upon the face of the combina- 
tion dial of the safe. It was testified that the combination was in good order after 
the burglary, and the lock responded to the manipulation of the tumblers in the 
proper manner. Plaintiff did not prove, nor are we acquainted with, any mechanical 
principal which would enable us to say that these marks were caused by a forcible 
and violent entry into the safe. 

Judgment reversed, with $30 costs, and complaint dismissed, with costs. 
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NEW YORK LIFE INS. CO. v. WEAVER. 
(Circuit Court of Appeals, Fifth Circuit. October 13, 1925.) 
No. 4529. 
8 Federal Reporter (2d) 680 
1. EVIDENCE—WHEN PRESUMPTION AGAINST SUICIDE OR SELF- 

DESTRUCTION MAY PREVAIL STATED. 

Where cause of one’s death is unexplained or undisclosed by evidence, or where 
evidence tending to prove self-destruction is contradicted, presumption against suicide 
may prevail; but where uncontroverted evidence, whether direct or circumstantial, 
shows how death was caused, and that it was self-inflicted, and not by accident or 
act of another, such presumption cannot prevail. 

(For other cases, see Evidence, Dec. Dig. § 187.) 


3. INSURANCE—COURT SHOULD HAVE INSTRUCTED VERDICT FOR 
DEFENDANT WHERE UNCONTROVERTED EVIDENCE SHOWED 
THAT INSURED HAD COMMITTED SUICIDE. 

In suit on life policy, court should have instructed a verdict for defendant, where 
uncontroverted evidence showed that insured’s death was caused by carbolic acid 
taken by him for purpose of self-destruction, and finding that his death was caused 
otherwise than by himself was not warranted. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

In Error to the District Court of the United States for the Northern District 
of Georgia; Samuel H. Sibley, Judge. 

Action by Thomas P. Weaver, an executor of the will of Clayton G. Weaver, 
against the New York Life Insurance Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed and remanded. — 

Shepard Bryan and Grover Middlebrooks, both of Atlanta, Ga. (Louis H. 
Cooke, of New York City, Bryan & Middlebrooks, of Atlanta, Ga., and Horace 
& Frank Holen, of Athens, Ga., on the brief), for plaintiff in error. 

Howell C. Erwin, Wm. L. Erwin, and Abit Nix, all of Athens, Ga., and R. L. 
Cox, of Monroe, Ga., for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Watker, Circuit Judge. This was an action by the defendant in error, suing as 
executor, on a life insurance policy issued to his testator, who died in May, 1922. 
The policy sued on was issued in May, 1921, for the sum of $7,000, and contained 
a provision for payment of double the face of the policy in case of the death of the 
insured resulting directly and independently from bodily injury effected solely 
through external, violent, and accidental cause. The policy contained the following 
provision: “In the event of self-destruction during the first two insurance years, 
whether the insured be sane or insane, the insurance under this policy shall be a 
sum equal to the premiums thereon which have been paid to and received by the 
company and no more.” 

The petition contained two counts; the first claiming $7,v00, and the second 
claiming double that amount. The court ruled that plaintiff was not entitled to 
recover on the second count, on the ground that he failed to carry the burden of 
showing that the death of the insured resulted from external, violent, and accidental 
cause within the meaning of the policy. The claim asserted was resisted on the 
ground that during the first two insurance years the insured destroyed himself, by 
drinking carbolic acid. The answer to the petition alleged that the total premium 
paid to and received by the defendant on the policy amounted to $211.68, and that 
that amount was tendered plaintiff and refused by him before the filing of the 
petition, and that tender was renewed by the answer. It was admitted that such 
tender was made and declined. The court refused to give an instruction requested 
by the defendant to the effect that the plaintiff was entitled to no recovery, except 
said amount tendered by the defendant. 

There was uncontroverted evidence to the following effect: Immediately prior 
to his death the insured was living on a farm. Having disappeared from his home, 
a search for him was begun during the night of May 10, 1922. That night tracks, 
recognized as the insured’s, were discovered which indicated that he had recently 
entered a swamp, where his movements could not be traced. Early the next morn- 
ing his dead body was found on a farm road about three-fourths of a mile from 
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his house and about half a mile from the swamp, where track of him was lost the 
night before. When found, the body was lying face downward, with insured’s cap 
on the head and his glasses on the nose, and there were no signs of any struggle 
and no evidence of any external violence having been committed. When the body 
was found, there was the odor about it and from his mouth of carbolic acid, a 
deadly poison, if enough of it is taken internally. The tongue and inside of the 
mouth were white, having the appearance caused by burns from carbolic acid. There 
was no burn on the outside of the mouth. There was a spring about 80 yards 
from the place where the body was found. About 7 or 8 feet from that spring 
was found a gourd, which had been used for drinking purposes. The gourd had: 
the odor of carbolic acid; the odor abdut the gourd being the same as that about 
the body. The handle or stem of the gourd had been cut or sawed off, so that one 
could drink water or other liquid through its hollow handle or stem, without the 
liquid coming in contact with the outside of his mouth. The insured had no dis- 
ease or ailment that could account for his death. At the time of his death he was 
insolvent. Included in his liabilities were amounts owing by him to two persons 
for whom he was guardian; the amount owing to one of them being about $3,200, 
and the amount owing to the other being about $3,300. Besides the policy sued on, 
he had two other policies on his life, one for about $9,000, which had been in force 
for many years, dnd another for about $3,600. At the time of his death he had only 
$6.94 on deposit in bank, and from his assets other than life insurance policies his 
executor realized only about $1,800. 

[1] It is not to be denied that above-mentioned evidence indicated the existence 
of a motive or cause for committing suicide. There was ground for inferring that 
the insured realized that his liabilities for trust funds would not be satisfied, except 
in the event of his death and the collection of insurance on his life, and that he 
chose to end his own life rather than face the consequences of a disclosure of such 
a misappropriation of trust funds as uncontroverted evidence indicated he had 
been guilty of. Evidence adduced disclosed circumstances of his death, and the 
only evidence as to the cause of his death indicated that it was the result of his 
own act in taking into his body a deadly poison. No evidence indicated that the 
taking of the poison was accidental, or was due to the intervention of another. 
Where the cause of one’s death is unexplained or undisclosed by evidence, or where 
evidence tending to prove self-destruction is contradicted or impeached, or some 
evidence adduced is consistent with a reasonable hypothesis that the death was. not 
self-caused, the presumption against suicide or self-destruction may prevail. But 
such presumption cannot properly prevail where uncontroverted evidence, whether 
direct or circumstantial, shows how the death was caused and that it was self- 
inflicted, and not by accident or the act of another. New York Life Ins. Co. v. 
Bradshaw (C. C. A.) 2 F. (2d) 457; Connally v. Louisville & N. R. Co. Co. (C. 
C.’ A.) 4 F. (2d) 539. 

{2, 3] We are of opinion that the uncontroverted evidence in the instant case 
so convincingly showed that the insured’s death was caused by carbolic- acid taken 
by him for the purpose of self-destruction that a finding that his death was caused 
otherwise than by himself was not warranted. It is a settled rule in the courts of 
the United States that whenever, in the trial of a civil case, it is clear that the state 
of the evidence is such as not to warrant a finding in question, and that if a verdict 
involving that finding were rendered the party adversely affected thereby would 
be entitled to a new trial, .it is the right and duty of the court to instruct the jury 
not to render such a verdict. Barrett v. Virginian Ry. Co., 250 U. S. 473, 39 S. 
Ct. 540, 63 L. Ed. 1092. We think that the evidence in the instant case was such 
that it called for the application of that rule, and that the result of applying it was 
that plaintiff was entitled to have the above-mentioned instruction given to the jury. 
It follows that the court erred in refusing to give that instruction. Because of 
that error, the judgment is reversed, and the cause is remanded for new trial. 

Reversed. . 
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HEWITT v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. October 26, 1925.) 
No. 4380. 
8 Federal Reporter (2nd) 706 

1. INSURANCE—INSURANCE COMPANY NOT ABSOLVED FROM LIA- 

BILITY ON POLICY BECAUSE BENEFICIARY MURDERED INSURED. 

An insurance company is not absolved from liability on its policy because the 
beneficiary murdered the insured. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


2. INSURANCE—INSURANCE COMPANY ABSOLVED FROM LIABILITY 
UNDER POLICY, WHERE BENEFICIARY PROCURED ISSUANCE 
THEREOF WITH INTENT TO MURDER INSURED AND DEFRAUD 
COMPANY. 

An insurance company is absolved from liability on policy, where beneficiary 
procures and obtains the insurance with the intent to murder the insured, and thus 
cheat and defraud the insurer. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


3. INSURANCE—COURT ERRED IN DIRECTING VERDICT FOR IN- 
SURER ON GROUND THAT BENEFICIARY HAD OBTAINED POLICY 
WITH INTENT TO MURDER INSURED AND DEFRAUD COMPANY. 
In suit on insurance policy, where defense was that beneficiary had obtained 

insurance with intent to murder insured and defraud insurer, held, that it was error 

to direct verdict for defendant on ground that receipt, delivery, and acceptance of 
policy was act not of insured, but of beneficiary, in view of evidence showing bene- 
ficiary’s mental condition to be unbalanced. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


In Error to the District Court of the United States for the Northern Division 
of the Western District of Washington; Edward E. Cushman, Judge. 

Action by the guardian of Ruth Plumlee against the Equitable Life Assurance 
Society of the United States, wherein G. C. Hewitt, administrator of the estate of 
Hugh C. Plumlee, deceased, intervenes. From a judgment for defendant, inter- 
vener brings error. Reversed and remanded. 

On March 29, 1922, Ruth Plumlee, then the wife of Hugh C. Plumlee, paid to 
the defendant in error the premiums on two policies of life insurance on the life 
of her husband, in which she was made the beneficiary and received the policies. 
About five hours later she murdered her husband by poison. Thereafter her guardian, 
alleging that she was insane, brought an action in a state court to recover upon 
the policies. The defendant in error answered, denying liability under the policies, 
and on the ground of diversity of citizenship it removed the cause to the court below. 
The administrator of the estate of Hugh C. Plumlee, deceased, then intervened by 
the permission of the court, and in his complaint alleged that Ruth Plumlee, by her 
act in murdering her husband, had forfeited her right as beneficiary under the terms 
of the policies; that she willfully and unlawfully murdered her said husband, and 
thereafter had pleaded guilty to the charge of murder, and had been sentenced to 
life imprisonment; and that by reason of that fact the administrator was entitled 
to recover the fruits and benefits of the policies, under the terms thereof. The 
defendant in error, answering the intervener’s complaint, alleged that at the time 
when Ruth Plumlee paid the premiums and received the policies she intended to 
take the life of her husband, and that her said acts were done as part of her plan 
to defraud the defendant in error, and that thereby the latter had been induced to 
deliver the policies. The defendant in error prayed that the contracts of insurance 
be canceled on the ground of said fraud and deceit. Upon the issues joined between 
the intervener and the defendant in error, the cause came on for trial before a 
jury, and at the close of the testimony the court instructed the jury to return a 
verdict for the defendant in error. 

Stratton & Kane, Elmer W. Leader, and Alfred J. Schweppe, all of Seattle, 
Wash., for plaintiff in error. 

Alexander & Greene, Kerr, McCord & Ivey, and Wm. Z. Kerr, all of Seattle, 
Wash., for defendant in error. 

Before Gilbert, Rudkin, and McCamant, Circuit Judges. 
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Gipert, Circuit Judge (after stating the facts as above). [1] It is well 
settled that an insurance company is not absolved from liability on its policy because 
the beneficiary murders the insured. Cleaver v. Mutual Reserve Fund Life Ass'n, 
1 C. D. 147; Supreme Lodge, K. L. H., v. Menkhausen, 209 III. 277, 70 N. E. 567, 
65 L. R. A. 508, 101 Am. St. Rep. 239; Slocum v. Metropolitan Life Ins Co., 245 
Mass. 565, 159 N. E. 816, 27 A. L. R. 1517; Schmidt v. Northern Life Ass’n, 112 
Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 84 Am. St. Rep. 323; Welch v. Travelers’ 
Ins. Co. (Sup.) 178 N. Y. S. 748; New York Life Ins. Co. v. Davis, 96 Va. 737, 
32 S. E. 475, 44.L. R. A. 305; Sharpless v. Grand Lodge, A. O. U. W., 135 Minn. 
33, 159 N. W. 1086, L. R. A. 1917B, 670. 

[2] In the case last cited the court said: “Public policy may not permit the 
murderer to profit by a recovery on thé policy; but it does not excuse the insurer 
from paying to those who would take in the absence of a beneficiary. The rule 
of public policy is invoked to prevent the murderer from profiting—not to relieve the 
insurer from paying.” But an insurance company is absolved from liability in a 
case where the beneficiary himself procures and obtains the insurance with the 
intent to murder the insured, and thus cheat and defraud the insurer. New York 
Mut. Life Ins. Co. v. Armstrong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997. 

[3] The crucial question here is whether or not it was error to direct the jury 
to return a verdict for the defendant on the ground that the evidence showed that 
the “receipt, delivery, and acceptance” of the policies was not the act of the insured, 
but was the act of the beneficiary. The evidence was that the applications for in- 
surance did not originate in the mind of either Plumlee or his wife, but was sug- 
gested to them by an agent of the defendant in error, who solicited the insurance, 
and who on various occasions discussed the matter with them. On February 14, 
1922, applications of the husband and wife for the insurance of each for the benefit 
of the other were accepted by the agent. It was then understood that the quarterly 
premium on each of the two policies on the husband’s life was to be $11.32. Owing 
to the hazardous nature of his occupation, the company declined to issue the policies 
at that rate, and on March 6, 1922, it executed at its home office in New York the 
two policies involved in the present litigation, with premiums fixed at $11.69 per 
quarter. When these policies were offered to Plumlee, he was out of employment and 
had not decided what he was going to do. 

On March 28, 1922, an agent of the insurance company visited him at his 
home and attempted to get him to accept the policies, but he answered that he did 
not know whether he wanted to accept them, or not. In that conversation he said: 
“Well, there is no hurry about this. You have my note. She has got the money,” 
And he pointed to his wife. “She can pay you now, if she wants to.” The agent 
when testifying, was asked whether or not Plumlee accepted the policies on the 
terms written, and he answered: “He did, after we had a little conversation.” In 
answer to the question whether Plumlee made any objection on the ground that 
the policies were written at a higher rate of premium than expressed in the applica- 
tions, the agent answered: “He first talked a little bit. He wanted to know why it 
was. He was a very conservative fellow, and he felt or wanted to know why that 
he had to pay more than what he expected to have to pay in the first place. We 
explained to him that it was on account of his hazardous occupation that he had 
to pay more for it, and he says: ‘Well, I expected that, because a fellow that is 
working in the shipyard has to pay more than in general lines of business anyway.’ ” 

On the following day, when the agent saw Mrs. Plumlee, pursuant to his request 
that he might discuss the matter with her alone, she informed him that her husband 
wished the policies, and she then paid him the premiums on the two policies on her 
husband’s life and on the policy on her own life, of -which her husband was the 
beneficiary, and the agent returned to her the notes originally given by her husband 
for the premiums. An hour later she purchased strychnine, and about an hour 
thereafter she poisoned her husband. The evidence indicated that it had been 
Plumlee’s practice to turn over his earnings to his wife, and that she had been the 
disburser of the family funds, and it is clearly inferable that the premiums were 
paid by her out of such funds. There was evidence, also, that in the evening of the 
day on which the tragedy occurred Mrs. Plumlee inquired of a neighbor whether 
anyone had ever told her that her husband was leaving her or was going to get a 
divorce, and. that, on being answered in the affirmative, she “went wild” and became 
hysterical. 
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In view of all the evidence, we are unable to agree with the court below that the 
question of fraud and deceit in obtaining the insurance on Plumlee’s life was not 
a question that should have been submitted to the jury, for we think the evidence 
does hot clearly show Ruth Plumlee’s motive in committing her criminal act, or that 
at the time when she paid the premiums and obtained the policies she had formed 
the intention of taking her husband’s life, or that her purpose to do so may not 
have been developed later, in view of information which would seem to have come 
to her that her husband was about to leave her and sue for a divorce. Her reckless 
acts, in openly procuring strychnine and immediately administering it with intent to 
kill, would seem to be those of one whose mind was distracted by domestic trouble, 
rather than those of one who was criminally bent upon gain. 

{4, 5] The defendant in error moves to dismiss the writ of error on the 
ground that, by its equitable defense to the complaint’and the intervention of the 
plaintiff in error, the cause became one of equitable cognizance, and the record of the 
testimony is not presented in narrative form, as required by equity rule 73—B, and 
is not properly certified or approved. We cannot agree that the nature of the 
action was changed, either by virtue of the allegations of the answer or by the 
fact of the intervention. The intervention was permitted under section 202, 
Remington’s Compiled Statutes of Washington, which provides that intervention takes 
place when a third party is permitted to become a party to an action between 
other persons “either by joining the plaintiff in claiming what is sought by the 
complaint, or by uniting with the defendant in resisting the claims of the plaintiff, 
or demanding anything adversely to both the plaintiff and the defendant.” 

The practice so authorized by statute as to actions at law in state courts 
prevails in an action at law removed to a federal court. Bowen v. Needles 
Nat. Bank (C. C.) 76 F. 176; Cowley v. Northern Pacific Railroad Co., 159 
U. S. 569, 16 S. Ct. 127, 40 L. Ed. 263; Cole v. Ralph, 252 U. S. 286, 40 S. Ct. 
321, 64 L. Ed. 567. In the case last cited the court said: “In view of the 
liberal provisions of the local statute, Rev. Laws 1912, §§ 4998-5000, we think the 
court did not err in allowing him to come in as a plaintiff.” Nor do the allegations 
of the answer change the nature of the action. The defense of fraud in procuring 
the policy was as available on the trial of the case as a law action as it would have 
been in a suit in equity. 

It follows that the contention of the defendant that the record here shows a find- 
ing of fact of a chancellor upon conflicting testimony is not sustainable. Even if the 
remarks of the trial court on instructing the jury to return a verdict for the 
defendant in error are to be deemed an expression of the court’s conclusion as to 
the probative effect of the testimony, there is no warrant for regarding them as 
findings of fact in an equity suit and decisive of the issues involved. 

The judgment is reversed, and the cause is remanded for a new trial. 


NEW ENGLAND MUT. LIFE INS. CO. OF BOSTON, MASS., v. CLINCH- 
FIELD COAL CORPORATION. (No. 2357.) 
(Circuit Court of Appeals, Fourth Circuit. October 20, 1925.) 
9 Federal Reporter (2d) 46. 

2. INSURANCE—LIFE POLICY, RECITING PAYMENT OF FIRST PRE- 
MIUM, HELD GOOD IN HANDS OF ASSIGNEE TO EXTENT OF IN- 
DEBTEDNESS, THOUGH PREMIUM NOTE NOT PAID. 

Life policy, reciting payment of first premium in advance, held good, but only 
for the amount of indebtedness advanced on account of it by assignee, in hands of one 
to whom it had been assigned on a form furnished by and filed with insurer, though 
premium note, of which assignee had no notice, provided that, if it was not paid, 
policy should be void. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 

Cross-Writs of Error to the District Court of the United States for the Southern 
District of West Virginia, at Bluefield; George W. McClintic, Judge. 

Action by the Clinchfield Coal Corporation against the New England Mutual 
Life Insurance Company of Boston, Mass. Judgment for plaintiff for less than 
claimed, and defendant brings error, and plaintiffs brings cross-writ. Affirmed. 

Harold A. Ritz, of Charleston, W. Va. (Brown, Jackson & Knight, of Charles- 
ton, W. Va., on the brief), for plaintiff in error and cross-defendant in error. 

Joseph M. Sanders, of Bluefield, W. Va., and Walter H. Robertson, of Warren- 
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ton, Va. (Morison, Morison & Robertson, of Bristol, Va., and Sanders, Crockett & 
Fox, of Bluefield, W. Va., on the brief), for defendant in error and cross-plaintiff 
in error. 

Before Woods, Waddill, and Rose, Circuit Judges. 

WappiLt, Circuit Judge. Defendant in error instituted its action at law in the 
circuit court of Mercer county, W. Va., to recover under a certain policy of insurance 
issued by the plaintiff in error on the life of Clarence Brewer Sweet, The policy was 
made payable to the National Lumber Company, Inc., and was subsequently assigned 
to the defendant in error. The suit was regularly removed into the United States 
District Court, where it was docketed and tried, resulting in a verdict in favor of the 
defendant in error. Both parties assign error. The facts in the case are briefly as 
follows: 

On the 27th of June, 1922, plaintiff in error issued its policy of insurance upon 
the life of Clarence Brewer Sweet for the sum of $10,000 payable to the National 
Lumber Company at his death. The annual premium amounted to $307, of which 
$107 was paid in cash, and the balance, $200, by two notes for $100 each, payable at 
6 and 9 months after date, respectively. Each of the notes contained a stipulation 
that it was for part payment of the premium on the policy, the policy being pledged 
as security for payment of the notes, and a further provision that, if the notes, or 
either of them, were unpaid at maturity, the policy would without notice cease to 
be in force and have no value. A receipt given for the cash payment, and the two 
notes likewise, recited that, upon failure to pay either of the notes at maturity, the 
policy should thereupon, without further notice, cease to be in force and of no value. 
The first, or 6 months’ note, was paid by Sweet at maturity on the 27th of December, 
1922. On the 11th of November, 1922, prior to the payment of this note and before 
default was made in payment of the second, or 9 months’ note given by Sweet, the 
National Lumber Company, the beneficiary in the policy, assigned its interest therein 
to the Clinchfield Coal Corporation, for the purpose of securing to it the payment of 
subsisting demands of the Clinchfield Coal Company against the National Lumber 
Company at the time of the death of Sweet, which amounted, on the 14th of July, 
1923, the date of death, to the sum of $6,281.75. 

This assignment was made to the defendant in error upon the regular form of 
assignment furnished by the insurance company, signed by the National Lumber Com- 
pany by C. B. Sweet, president, and C. B. Sweet in person, and was regularly filed in 
the office of the plaintiff in error in the city of Boston, on the 27th day of December, 
1922, and the policy was delivered to the defendant in error. At the time the assign- 
ment was made, an officer duly authorized to represent the defendant in error famil- 
iarized himself with the terms of the policy, the right to make an assignment thereof, 
and especially the statements therein that the first annual premium of $307 referred to 
in said policy had been paid by Sweet, and that the policy and the application therefor 
constituted the entire contract between the parties, and it was accepted; the assignee 
relying on the statements contained therein, believing them to be true. 

Defendant in error did not know, prior to the death of Sweet, that the first annual 
premium was settled in the manner above indicated, viz., by the payment of a part 
thereof in cash, and the execution of the two notes for the balance, and no notice to 
this effect was given defendant in error by plaintiff in error; nor was defendant in 
error advised either of the existence, or date of maturity of said notes. 

When the 9 months’ note became due on the 27th of March, 1923, it was not paid, 
and has not been paid up to the present time. 

Plaintiff in error insists that, in accordance with the terms of the notes and re- 
ceipt given therefor, the policy was void and of no effect, and no longer in force 
when the insured died on the 14th of July, 1923, more than a year after the date of 
the policy, but within the grace period of 30 days allowed for payment of premiums 
after the expiration of one year. fe 

There is little dispute as to the facts of the case. Defendant in error, plaintiff in 
the District Court, insists that the policy which it accepted in good faith, and which 
upon its face acknowledged that the first premium had been fully paid, was valid and 
binding, and that, the insured having died within the grace period, the policy was a 
live and subsisting one, subject to the payment of the charge incident to the grace 
extension period, and that it had no knowledge of and was in no manner bound by 
conditions and limitations prescribed by the premium notes or receipt given therefor, 
covering the initial premium payment which the policy showed had been paid, and 
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that likewise such attempted limitations were invalid under the laws of the state of 
West Virginia. 

Plaintiff in error, on the other hand, insists that the policy became invalid and 
inoperative because of the failure to pay the note given for the last deferred payment 
of the premium. 

The case was tried by the court by consent of parties by counsel without a jury, 
upon stipulation between them as to the facts. Each party asked for instructed 
findings and judgment by the court in their respective favors, predicated upon their 
several views of the facts, and the District Court found that the policy was a live 
one, and not void, and was valid for the amount due the assignee, the defendant in 
error, under the assignment, at the date of the death of the assured, and accordingly 
rendered its judgment for the sum of $6,781.31 in favor of the defendant in error, 
with interest and costs, to which action plaintiff in error excepted, as did the defendant 
in error for failure of the court to award judgment for the face value of the policy, 
$10,000. It is as to the correctness of the conclusion thus reached that we have 
to pass. 

The assignments of error made by the respective parties briefly present their sepa- 
rate views as to what should have been the court’s findings upon the facts, and as to 
what the law of the case is. Those of the plaintiff in error are, first, that the District 
Court erred in failing to find in its favor upon the agreed statement of facts upon 
which the case was submitted, second, in finding for the defendant in error the 
amount for which judgment was rendered in its favor upon said agreed statement df 
facts, and, third, in not entering judgment in favor of plaintiff in error; and those of 
the defendant in error because, upon the agreed statement of facts, upon which the 
case was submitted, the court should have found in its favor for the face value of 
the policy of $10,000 with interest, less two items of $100 and $307, with interest, and 
instead thereof in entering judgment for only $6,781.15. 

[1] A sufficient answer to the assignments made by each party will be, perhaps, 
that, having submitted the case on the merits to the trial court on the agreed state- 
ment of facts, and each side having asked a finding of facts and binding instruction 
and judgment in its favor, they are bound by the conclusion reached by that court, and 
cannot secure relief therefrom on these cross-writs of error, unless this court is con- 
vinced that there was no substantial testimony to warrant the District Court’s finding 
and action. Authorities to sustain this may be said to be entirely clear, and the law 
definitely settled, that, where both parties request a directed verdict, they thereby 
submit to the court the ascertainment and final determination of the facts, and its 
conclusion is final and binding upon both, and this court should accept and enforce 
the same in the proper disposition of the case. Larabee Flour Mills Corporation v. 
City Flour & Grain Co., 9 F.(2d) 44, decided at the present term of this court, to 
which case, and the citations therein contained, reference is made. 

[2] The real contention urged upon the court by plaintiff in error is that no 
recovery should be had upon the policy of insurance sued on because the first year’s 
premium was not fully paid, and that, in the notes given for deferred installments of 
the premium, there was a proviso that, if such notes were not paid, the policy should 
be forfeited. 

This raises the question of just what is the insurance contract in this case, and 
the legal sufficiency of the same as between the parties thereto, or those lawfully 
interested therein. The holder of the policy, the assignee thereof, insists that it is in 
all respects a legal and binding undertaking, duly and formally entered into, and is 
in full force and effect; and, whatever there may be ordinarily in the questions raised 
by the plaintiff in error, they cannot be availed of as a defense in this case under 
the policy ‘in suit, which provides: 

“In consideration of the application upon which this policy is issued, which is 
made a part hereof, and of the payment in advance of $307 and of the payment of a 
like sum on or before the 27th day of June in each year thereafter during the life of 
Clarence Brewer Sweet of Bluefield, West Virginia, the insured, the New England 
Life Insurance Company promises and agrees to pay,” etc. “That in case of failure 
to pay any premium when due or during the period of grace, this policy shall cease 
to be in force and shall have no value,” etc. “This policy and the application consti- 
tute the entire contract between the parties hereto.” ; 

Moreover, the statute of West Virginia (Barnes’ Code 1923, c. 34, § 15) is as 
follows: 
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“Nor shall any such company permit, or agent thereof offer or make any contract 
of insurance or agreement as to such contract other than is plainly expressed in the 
issued policy thereon.” 

The following additional reasons are also important: 

First. The policy of insurance contained no provision for forfeiture in case of 
failure to pay any note given for any premium, or any part thereof. 

Second. That the premium for which the two notes of $100 each were given by 
the assured in part payment, was for the first or initial premium on the policy, and 
the policy recites payment of the total premium in advance. 

Third. The suit in this case is by the assignee of the beneficiary named in the 
policy, to wit, the National Lumber Company, Inc., of which latter company the as- 
sured was president, and which assignment was made in accordance with the terms 
of the policy, upon a form furnished and duly filed with the insurance company at 
its home office, and ratified and approved by the insurance company as shown by the 
indorsements thereon. 

Fourth. The defendant in error, in relying upon the statements contained in the 
policy, accepted the assignment as security for subsisting claims against the bene- 
ficiary named in the policy; and no notice whatever that the premium had not been 
paid in the manner set out in the policy was ever given to the assignee; nor was 
notice given to the assignee that notes had been given by the assured for part of the 
premium, and that they were not paid when due. 

Considering the question of liability under the policy in suit, in the light of the 
above-recited provisions therefrom, and the facts as found by the court, which we 
must consider to be those most favorable to the prevailing party, and having regard 
to the fact that insurance policies should be strictly construed against the companies 
issuing them, we have no difficulty in sustaining what seems to us to be the correct 
and entirely just conclusion of the District Court under review. To reverse that 
court’s ruling would be tantamount to holding that the payment of the annual pre- 
mium is a condition precedent to the continuance of the policy; whereas, on the con- 
trary, it is a condition only, the nonperformance of which may incur the forfeiture 
of a policy or not according to the circumstances. Nothing is better settled under the 
law, and especially under federal decisions, that forfeitures are not favored, and the 
courts will readily seize hold of any circumstances that indicate an intention or elec- 
tion to waive a forfeiture. Insurance Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689, and 
cases cited; Thompson v. Insurance Co., 104 U. S. 252, 26 L. Ed. 765; Hartford Life 
Ins. Co. v. Unsell, 144 U. S. 439, 12 S. Ct. 671, 36 L. Ed. 496. In the last-named 
case, at page 450 (12 S. Ct. 674), Mr. Justice Harlan, quoting from Mr. Justice 
Bradley in Thompson v. Insurance Co., supra, 104 U. S. 260, 26 L. Ed. 765, said: 

“Courts do not favor forfeitures, but they cannot avoid enforcing them when the 
party by whose default they are incurred cannot show some good and stable ground 
in the conduct of the other party, on which to base a reasonable excuse for the 
default. We think that no such ground has been shown in the present case, and that 
it does not come up to the line of any of the previous cases referred to, in which the 
excuse has been allowed. We do not accept the position that the payment of the 
annual premium is a condition precedent to the continuance of the policy. That is 
untrue. It is a condition subsequent only, the nonperformance of which may incur 
a forfeiture of the policy, or may not, according to the circumstances. It is always 
cpen for the insured to show a waiver of the condition, or a course of conduct on the 
the part of the insurer which gave him just and reasonable ground to infer that a 
forfeiture would not be exacted. But it must be a just and reasonable ground, one 
on which the assured has a right to rely.” ; 

The policy in this case recites upon its face payment in advance of the initial 
annual payment; that it contains the entire contract between the parties thereto; that 
it shall cease and be of no value when case of failure to pay any premiums 
when due, or during the period of grace, and in addition the statute of the 
state prevented the company or any agent thereof from making any con- 
tract of insurance or any agreement as to such insurance other than as fairly 
expressed in the issued policy therefor. In these circumstances, notes taken 
by the company for payment of the initial premium, or any receipts given for such 
should cease and be of no value, cannot serve to cancel and annul the policy in suit, 
issued and delivered by the insurance company in due course of business, and which 
defendant in error, an innocent party, accepted and gave credit upon, in full faith 
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and reliance of the truthfulness and correctness of of the statements on the face of 
the policy. Thompson v. Insurance Co., supra, 104 U. S. 257, 258, 259, 26 L. Ed. 765. 
And this is strikingly true where, as here, the note is given to cover the initial payment 
for the policy and the policy recites payment of the premium in advance, and makes no 
provision for taking notes, and where the taking of notes is contrary-to the state statute 
on the subject. The authorities and text-writers on the subject fully sustain these views. 
Joyce on Insurance, §§ 1211, 1212; May on Insurance, § 345e; Bigelow on Estoppel, 
pp. 470, 472; Arnold v. Insurance Co., 3 Ga. App. 685, 60 S. E. 470. The last-cited 
case, the facts of which are almost identical with those here, will be found to con- 
tain a most interesting and comprehensive review of the authorities generally on the 
subject, to which, and the authorities cited —_ reference is nade. Also Britton v. 
Metropolitan Life Insurance Co., 165 N. C. 149, 80 S. E. 1072; Insurance Co. v. 
Norton, supra, 96 U. S. 234, 24 L. Ed. 689; Insurance Co. v. Eggleston, 96 U. S. 572, 
24 L. Ed. 841; Thompson v. Insurance Co., a 104 U. S. 252, 257, 258, 259, 26 
L. Ed. 765; Pheenix Ins. Co. v. Doster, 106 U. S. 30, 1 S. Ct. 18, 27 L. Ed. 65; Hart- 
ford Ins. Co. v. Unsell, supra, 144 U. S. 439, 12 S. Ct. 671, 36 L. Ed. 496; Mutual 
Reserve Co. v. Heidel, 161 F. 535, 88 C. C. A. 477; Lee Blakemore, Inc., v. Lewelling 
(CG. C. AL) ZBI FE. 952. 


Plaintiff in error cites and relies upon Iowa Ins. Co. v. Lewis, 187 U. S. 335, 23 
S. Ct. 126, 47 L. Ed. 204, as it does also to the following; Keller v. North American 
Life Ins. Co., 301 Ill. 198, 133 N. E. 726; Robnett v. Cotton States Life Ins. Co., 148 
Ark 199, 230 S. W. 257; Pan-American Life Ins. Co. v. Carter, 202 Ala. 237, 80 So. 
75; Home Life & Accident Co. v. Haskins, 156 Ark 77, 245 S. W. 181; Fidelity 
Mutual Life Ins. Co. v. Bussell, 74 Ark. 25, 86 S. W. 814; New Zealand Ins. Co. v. 
Maaz, 13 Colo. App. 493, 59 P. 213; Fidelity Mutual Life Ins. Co. v. Price, 117 Ky. 
25, 77 S. W. 384; French v. Columbia Life & Trust Co., 80 Or. 412, 156 P. 1042, 
Ann. Cas. 1918D, 484; Farmers’ & Merchants’ Mutual Life Ass’n v. Mason, 65 Ind. 
App. 66, 116 N. E. 852; State Life Ins. Co. v. Tyler, 147 Ga. 287, 93 S. E. 415; 
Sexton v. Greensboro Life Ins. Co., 157 N. C. 142, 72 S. E. 863; Marshall v. Missouri 
State Life Ins. Co., 148 Mo. App. "669, 129 S. W. 40; White v. New York Ins. Co., 
200 Mass. 510, 86 N. E. 928; Union Mutual Life Ins. "Co. v. Adler, 38 Ind. App. 530, 
73 N. E. 835, 75 N. E. 1088; Manhattan Life Ins. Co. v. Myers, 109 Ky. 372, 59 S. W. 
30; Satterfield v. Fidelity Mutual Life Ins. Co., 171 Ala. 429, 55 So. 200; Southland 
Life Ins. Co. v. Hopkins (Tex. Com. App.) 244 S. W. 989; Forbes v. Union Central 
Life Ins. Co., 151 Ind. 89, 51 N. E. 84; Ressler v. Fidelity Mutual Life Ins. Co., 110 
Tenn. 411, 75S. W. 735; Underwood v. Security Life & Annuity Co., 108 Tex. 381, 
194 S. W. 585; Norris v. New England Mut. Life Ins. Co., 198 Ala. 41, 73 So. 377; 
Hipp. v. Fidelity Mutual Life Ins. Co., 128 Ga. 491, 57 S. E. 892, 12 L. R. A. (N. S.) 
319; Seeley v. Union Central Life Ins. Co., 10 Pa. Super Ct. 270; National Life Ins. 
Co. v. Reppond (Tex. Civ. App.) 81 S. W. 1012—to which we have given careful 
consideration. It may be said of these cases, and that of Iowa Ins. Co. v. Lewis, 
supra, that while bearing generally upon the subject under consideration, they one 
and all, by reason of the peculiar provisions in the individual policies, the absence 
of a statute, and under their special circumstances are readily distinguishable from 
the case in hand, and hence should not control our action herein. 

Coming to the cross-writ of error, the facts as bearing upon the same are 
plainly distinguishable from those entitling defendant in error to relief for the 
amount of the indebtedness covered by the policy. The consideration sustaining the 
view in support of the judgment in that behalf clearly shows why, for any amount 
other than the indebtedness which had been advanced on account of the policy, the 
assured or persons claiming under him would not be entitled to recover. As to those 
persons, knowledge of the fact that the insurance premium had not been paid would 
be presumed; whereas, the very reverse is true in dealing with innocent third parties. 
Insurance Co. v. Eggleston, supra, 96 U. S. 572, 24 L. Ed. 841; Thompson v. Insurance 
Co., supra, 104 U. S. 252, 258, 26 L. Ed. 765. 


The judgment of the District Court will be affirmed on the writ of error and 
cross-writ of error, with costs to the Clinchfield Coal Company on the main writ of 
error, and to the New England Life Insurance Company on the cross-writ of error. 

Affirmed. 


Rose, Circuit Judge (concurring in the result). I am at one with Judge Waddill 
as to the judgment we should enter in this case, but I am not sure that I agree with 
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all the reasons he assigns for the conclusion to which he comes. Under the circum- 
stances, it seems expedient to state briefly my own views. 

The insurance company, as against the insured and the original beneficiary, is 
clearly entitled to show that the premium was not paid. Whatever difference of 
opinion there may-be on that question among the state courts, the law for us is 
settled by Iowa Insurance Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204. 
I am not persuaded that the West Virginia statute has anything to do with this con- 
troversy. It or something substantially identical with it has been in force in a number 
of states for many years, and our attention has not been called to any case in which 
it has been held to preclude the insurance company giving credit, in whole or in 
part, for any of the premiums, initial or otherwise, and subsequently forfeiting the 
policy for their non-payment. The primary purpose of the enactment was to prevent 
rebating of premiums and discrimination among policyholders. It has expressly been 
held to be inapplicable where notes with forfeiture provisions have been taken for 
premiums subsequent to the first. Fidelity Mutual Insurance Co. v. Price, 117 Ky. 25, 
77 S. W. 384; French v. Columbia Life & Trust Co., 80 Or. 412, 156 P. 1042, Ann. 
Cas. 1918D, 484; Keller v. North American Insurance Co., 301 Ill. 198, 133 N. E. 726. 
It therefore follows the judgment below is not open to the attack made upon it by the 
cross-writ of error. 

A policy of insurance is not a negotiable instrument, and ordinarily the insurance 
company may, as against the. beneficiary or assignee of a policy, avail itself of any 
equities it has against the insured. The company is not bound to give notice to a 
beneficiary or assignee when a premium or note for a premium falls due or of the 
consequences of non-payment thereof, unless some statute so provides. 

None of these principles of law, well settled as they seem to me to be, control 
the disposition of the writ of error itself. The insurance company did in writing 
recite that it had received its first premium in full. As the agreed statement of facts 
shows, the assignee, in reliance upon this statement, accepted the assignment of the 
policy. If it had known or had any reason to suspect that any part of the premium 
was unpaid, it might have done one of two things. It could have refused the assign- 
ment altogether, or it might have itself paid the premium note when it fell due. 
It did neither, because the insurance company had said the premium was paid, and 
there was nothing anywhere in the policy to suggest that this statement was not abso- 
lutely true. 

The special circumstances of this case somewhat resemble those of Lee Blake- 
more, Inc., v. Lewelling (C. C. A.) 281 F. 952, and, as in that case, I think the in- 
surance company is liable to the assignee. 

Judge Woods, who sat in the case, and concurred that the judgment below should 
be affirmed, died before he had a chance to consider what is above said by either of 
his colleagues. 


MILLER v. METROPOLITAN LIFE INS. CO. (8 Div. 722.) 
(Supreme Court of Alabama. Nov. 5, 1925.) 
106 Southern Reporter 335. 

1. INSURANCE—PLEA FAILING TO ALLEGE THAT REPRESENTATION 
OF INSURED AS TO PREVIOUS HEALTH WAS MATERIAL:TO THE 
RISK HELD SUFFICIENT, WHERE INSURED WAS SUFFERING 
FROM CANCER. 7 
In action on insurance policy, a special plea, though failing to allege explicitly 

that illness, with which insured suffered prior to his application for policy, in which 

he represented his health to be good, was intrinsically material to the risk, is sufficient, 
where insured was suffering from cancer prior to application. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

4. INSURANCE-—-FACTS HELD TO SHOW THAT INSURED’S ANSWERS 
AS TO PREVIOUS HEALTH WERE MADE KNOWINGLY FALSE AND 
WITH INTENT TO DECEIVE. 

Where undisputed evidence showed that insured was suffering from cancer, and 
within 12 months prior to taking out policy had undergone an operation for its removal, 
and that it was a contributing cause of his death a few months after issue of policy, 
this representation that he was in good health was necessarily false, and recovery can- 
not be allowed. 
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(For other cases, see Insurance, Dec. Dig. § 291[5].) 


Appeal from Circuit Court, Madison County; James E. Horton, Judge. 

Action on a policy of life insurance by Alvin Newt Miller against the Metro- 
—— _— Insurance Company. From a judgment for defendant, plaintiff appeals. 
Affirmed. 

R. C. Brickell and S. H. Richardson, both of Huntsville, for appellant. 

Eyster & Eyster, of Albany, and Douglass Taylor, of Huntsville, for appellee. 

Sayre, J. [1-5] Suit on a policy of insurance. Some of the rulings in favor of 
the special pleas were erroneous, but that, in our opinion, is not now a matter of con- 
sequence. All that can be said against special plea numbered 3 is that it fails to 
allege explicity that the complaint with which plaintiff (appellant) had suffered prior 
to his application for the policy in suit, in which he represented that his health was 
good, whereas he was suffering from cancer, was intrinsically material to the risk; 
but no doubt we know that a person afflicted with cancer does not enjoy good health, 
and that such disease tends materially to shorten life—that is, to increase the risk of 
loss. There is no probability that the amendments necessary to the sufficiency of 
some of the pleas would have made any difference in the evidence introduced on either 
hand. The evidence shown by the record is without dispute, and from that evidence 
but one rational conclusion can be drawn, viz.: That insured falsely answered 
material questions in order to have the insurance company issue the policy in suit. 
The questions so answered related to matters of insured’s previous health and experi- 
ence, and, necessarily, insured knew his answers were false, and being false, but one 
intent can be attributed to insured in making them, viz., the intent to deceive. The 
evidence showed without conflict or adverse inference that plaintiff, at the time of 
his application for a policy, was suffering from cancer and within 12 months he had 
undergone a surgical operation for its removal—as some other of the pleas under- 
took to allege, his representations to the contrary notwithstanding—and that it was a 
contributing cause of his death a few months after the issuance of the policy. Men 
must be presumed to intend the natural consequences of their voluntary acts and 
declarations. In the case shown by the record, there is no satisfactory reason for a 
reversal. No court, on the evidence here shown, would permit a verdict for the 
plaintiff (appellant) to stand. It results that the court committed no reversible error 
in giving the general charge requested by the defendant. As we have said, the other 
ruling complained of are now of no consequence. The special replications stricken 
were nothing more in legal effect than a denial of material allegations of the special 
pleas, and so were covered by the general replication which was well pleaded. 

Affirmed. 

Anderson, C. J., and Gardner and Miller, JJ., concur. 


ELLIS v. NEW YORK LIFE.INS. CO. (5 Div. 923.) 


(Supreme Court of Alabama. Nov. 5, 1925. Rehearing Denied. Jan. 21, 1926.) 
106 Southern Reporter 689. 

1. INSURANCE—INSURED HELD NOT WHOLLY DISABLED SO AS TO 
BE PERMANENTLY AND CONTINUOUSLY PREVENTED FROM 
ENGAGING IN ANY OCCUPATION FOR REMUNERATION OR 
PROFIT WITHIN DISABILITY CLAUSE OF LIFE INSURANCE 
POLICY. 

Insured, whose rheumatic condition so improved that he erected an oil station and 
successfully operated it and added to the business sale of automobile tires, held not 
“wholly disabled by bodily injury or disease so as to be permanently and continuously 
prevented from engaging in any occupation for remuneration or profit,” within dis- 
ability clause of life insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE—AMBIGUOUS INSURANCE POLICIES CONSTRUED 
FAVORABLY TO ASSURED. 


Insurance policies are not to be too literally construed, but if their provisions are 
susceptible of two constructions, consistent with object of obligation, one favorable to 
assured and other favorable to assurer, that construction will be adopted which is 
favorable to assured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE—TOTAL DISABILITY WITHIN LIFE INSURANCE 
POLICY A QUESTION OF FACT. 
_ Ordinarily, what constitutes total disability within meaning of life insurance 
policy is question of fact. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Chilton County; G. F. Smoot, Judge. 

Action on a policy of life insurance by John T. Ellis against the New York 
Life Insurance Company. From a judgment for defendant, plaintiff appeals. Trans- 
ferred from Court of Appeals under Code 1923, § 7326. Affirmed. 

Appellant seeks to recover of appellee stipulated sums claimed to be due under 
the permanent disability clauses in two certain life insurance policies issued to appel- 
lant February 27, 1920. The pertinent portions of these policies are as follows: 

“Whenever the company receives due proof, before default in the payment of 
premium, that the insured before the anniversary of the policy on which the insured’s 
age at nearest birthday is 60 years and subsequent to the delivery hereof, has become 
wholly disabled by bodily injury or disease so that he is and will be presumably 
thereby permanently and continuously prevented from engaging in any occupation 
whatsoever for remuneration or profit, and that such disability has then existed for 
not less than 60 days—the permanent loss of the sight of both eyes, or the severance 
of both hands or of both feet, or of one entire hand and one entire foot, to be con- 
sidered a total and permanent disability without prejudice to other causes of disability 
—then. * * * 

“Life Income to Insured.—One year after the anniversary of the policy next suc- 
ceeding the receipt of such proof, the company will pay the insured a sum equal to 
one-tenth of the face of the policy and a like sum on each anniversary thereafter 
during the life time and continued disability of the insured. Such income payments 
shall not reduce the sum payable in any settlement of the policy. The policy must 
be returned to the company for indorsement thereon of each income payment. If 
there be any indebtedness on the policy, the interest thereon may be deducted from 
‘each income payment.” 

There was evidence tending to show that about six months after the issuance 
of these policies plaintiff was stricken with rheumatism which disabled him from 
working for a considerable period of time. The first anniversary of the policies was 
February 27, 1921. Plaintiff engaged in no work on account of the disease for the 
next year, and was paid the sum due under the total disability clauses for the year 
from February, 1921, to February, 1922. These sums were payable on each anni- 
wersary date of the policy provided the disability continued; and defendant filed 
special pleas to the effect that such disability did not continue until the next annivers- 
ary of said policies, but that plaintiff engaged in remunerative business in November, 
1922, and so continued. The testimony was without conflict that plaintiff, in Septem- 
ber, 1922, moved to Clanton, purchased a lot, and supervised the building of af gaso- 
line station which was sufficiently completed to begin business November 1922, 
and that he had successfully operated such business with his son since said time, 
and in January, 1923, added to the business the sale of automobile tires. He still 
suffered with rheumatism, however, and worked at times under some difficulty, but 
his condition improved. The situation is eee a letters, confessedly 

i »y plaintiff, which were offered in evidence, as follows: 
ee “Clanton, Alabama, Nov. 12, 1922. 

“New York Life Ins. Co., Birmingham, Ala. Gentlemen: I am writing to tell 
you that I shall not file any claim for disability this time, as my condition has im- 
proved to where I while not by any means well, though I am much improved from 
my former condition, and while I suffer from the same effects every day of my life, 
though I do not feel like that I am totally disabled and will not until my condition 1s 
changed from what it is now. I have purchased a lot here, and I am just completing 
a modern filling and tire service station. And this is something I can look after even 
if I should get crippled up again. I am taking my boys in the business with me $0 
if I should fall out they can carry it on, and as the older boy, Latham, is actively 
engaged in the work with me now. Mr. Toombs, I am very much pleased to = 
you that I haven’t had a a ‘spell with my heart’ in something like two months and 
you will recall this was I thought one of the most serious troubles I had, and now 
practically the only trouble is with my feet and limbs and this is all below my 
knees, principally in my feet and ankles, and recently I have been able to wear some 
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old shoes again. Clanton will be our permanent home from this on and we are buying 
a lot today and will soon build us a home here, and if this is in the Birmingham ter- 
ritory, you may have my business removed back to Birmingham, however, it matters 
not to me as I had as soon it it would be with the Montgomery office. I thank you 
for your many considerations of the past and if you drive this way any time be sure 
and stop and see me as I am located right on the highway in front of the courthouse. 
Both boys will be here also. Thanking you, I am, 
“Very truly yours, 
“(Signed] Jno. T. Ellis.” 
“Clanton, Alabama, Jan. 18, 1923. 

“New York Life Ins. Co. Birmingham, Ala. Gentlemen:—I have a notice 
from Montgomery office notifying me of my premium due on February 10th, and 
amount is $250.05 which was the amount of the first and second payments made and 
last year while the premium was remitted it was I think only about $450, a dividend 
having accured on it, and while of course it was my understanding the disability 
was to in no way affect my policy. Later a credit mem. may come from this, how- 
ever, I am writing for information. I am getting along reasonably well, however, I 
am not near well, as I have yet been able to wear my shoes, and I suffer with my 
feet every day of my life though I am able to attend to my business reasonably 
well and as long as I can do this I will of course claim no further disability. I 
ordered my address changed to Clanton, and I want to know whether or not since 
I have moved here that I shall settle with the company office or with you. Thanking 
you for this information, I am, 

“Very truly yours, 
“(Signed] Jno. T. Ellis.” 
“Clanton, Alabama, Jan. 22, 1923. 

“New York Life Ins. Co., New York City. Gentlemen: There has been some 
correspondence between myself and Mr. Toombs, your Birmingham manager, regard- 
ing by claim for disability. I wrote Mr. Toombs some three or four weeks ago, 
that. I would not file any claim for disability for the coming year of Feb. 10th, that 
is for waiver of my premium for 1923, and I still say my condition would not justify 
me in filing this claim, as my condition has improved very much and specially since 
September, as I have only one right bad spell and that was early in November. I 
want it understood that I am not by any means well, as there is not a day or night 
that I do not suffer some and specially at nights and I have never been able to wear 
shoes, not even in the very worst of weather, and my feet are sore and swollen 
today as they are every day. I have bought me a lot and erected me a filling station 
here and with the help of my boys I am able to manage it very well, and so long 
as I am able to do this I do not feel like I am entitled to my waiver of premiums 
coming due in Feb. 10th, 1923. Some days ago I sent Mr. Toombs my two policies 
to forward to you for indorsement for the payments due on Feb. 10th, 1923, and he 
returned the policies telling me there was nothing due me, and as I understand it the 
$1,000 you paid me last Feb. 1st, was for 1922, and that on Feb. Ist, 1923, you would 
be due me another $1,000. I disagreed with Mr. Toombs very much on this as it was 
my understanding all the time that the disability would not be paid until the expira- 
tion of the year, and on Feb. 10th, 1922, you would be due me another thousand 
dollars. 

“I have a letter signed by one Mr. A. R. Graw, New York City, setting out in 
detail the dividends matter which I first declare to Mr. Toombs I did not receive, 
however, it was reduced to $6.80 and was so small that without looking up all the 
correspondence in the matter until I had forgotten it, and I want to say this was 
satisfactory at the time I accepted and wish to say I am still satisfied with the ex- 
planation of this letter under date of Feb. 28th, 1922. 

“T am enclosing the two policies for your indorsement for the payments due me 
on Feb. 10th of $1,000, and when you are through with them you may return them 
to me at Clanton, Alabama, as I am living here now. Thanking you, I am, 

“Very truly yours, 
“(Signed ) Jno. T. Ellis. 

Plaintiff continued the operation of the filling station, and was so operating it at 
the timé of the trial. Upon the conclusion of the evidence the court gave, at the 
written request of defendant, the affirmative charge in his favor, and from the 
judgment following plaintiff prosecutes this appeal. 
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Grady Reynolds, J. O. Middleton, and O. L. Reynolds, all of Clanton, for ‘appel- 
ant. 


Stokely, Scrivner, Dominick & Smith and J. M. Gillespy, Jr., all of Birmingham, 
for appellee. 

GarpDNER, J. The suit is for recovery on two life insurance policies under the 
total disability clauses therein. The action of the trial court in giving the affirmative 
charge for the defendant is the only question here presented. These clauses and the 
salient features of the evidence appear in the report of the case. 

The sums claimed were payable on the anniversary of the policies and con- 
ditioned upon the continued disability. As a condition to the right of recovery under 
these clauses the policies provided that the insured should have become “wholly dis- 
abled by bodily injury or disease so that he is and will be presumably thereby 
permanently and continuously prevented from engaging in any occupation for remun- 
eration or profit.” During a portion of the period for which suit is brought the 
evidence shows such disability, but plaintiff’s testimony and the admission con- 
tained in the letters written to the defendant company disclose that in September, 
1922, his condition had so improved that he erected an oil station, and had successfully 
operated the same since November 1, 1922, and added to the business the sale of 
automobile tires. In his letters plaintiff stated he would file no claim for disability, 
as his “condition had improved very much,” and that he was able to attend to his 
business “reasonably well”—adding, “and as long as I can’ do this I will of course 
claim no further disability.” 

[1] We are persuaded the case comés within the influence of A£tna Life Ins. Co. 
v. Lasseter, 153 Ala. 630, 45 So. 166, 15 L. R. A. (N. S.) 252, wherein it was held 
from the evidence then offered, that plaintiff was “not totally disabled, so as to prevent 
him from engaging in any productive occupation,” and that the affirmative charge 
was due to be given the defendant. 

[2] Appellant relies upon the authority of U. S. Casualty Co. v. Perryman, 203 
Ala. 212, 82 So. 462, to which we may add that of Travelers’ Ins. Co. v. Plaster, 210 
Ala. 607, 98 So. 909. These cases recognize the well-established rule that insurance 
policies are not to be too literally construed, but if their provisions are susceptible of 
two constructions, consistent with the object of the obligation, the one favorable to 
the assured and the other favorable to the assurer, that will be adopted which is 
favorable to the assured. Under this rule these authorities hold that, to constitute 
“total disability” in the connection used in the policies there under consideration, it is 
not necessary that an injury should render the insured physically unable to transact 
any kind of business pertaining to his occupation, but it is sufficient if the injury is 
such that common care and prudence require him to desist from transacting such 
business in order to effect a cure. 

[3, 4] The instant case does not come within the influence of these authorities. 
There is nothing to indicate that plaintiff has engaged in a business from which com- 
mon care and prudence would require him to desist in order to effect a cure; but, 
on the contrary, from his own admission as shown by the letters in evidence, his 
condition has continued to improve since re-engaging in business. From his own 
testimony it cannot be said he has been permanently and continuously prevented from 
engaging in any occupation whatsoever for remuneration or profit during the term 
from February, 1922, to February, 1923. Ordinarily, what constitutes “total dis- 
ability” is a question of fact (Travelers’ Ins. Co. v. Plaster, supra) ; but where, as 
here, the evidence is without conflict, and contrary inference cannot reasonably be 
drawn therefrom, the affirmative charge is properly given. Such we concede is the 
situation presented in the instant case, and the action of the trial court in giving 
the affirmative charge for defendant is approved. 

Let the judgment be affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Miller, JJ., concur. 


GREAT SOUTHERN FRATERNAL UNION v. GUNTHROP. (No. 78.) 
(Supreme Court of Arkansas. Dec. 21, 1925.) 
277 Southwestern Reporter 882. 
2, INSURANCE—TENDER HELD UNAVAILING IF LEFT WITHOUT 
ACCEPTANCE. 
When insurance company, after receiving dues on benefit certificate, tendered 
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amount back to insured, and, upon refusal to accept, left it at his home, tender 
was unavailing. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


3. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUPPORT FIND- 
ING THAT DUES ON BENEFIT CERTIFICATE WERE PAID IN TIME. 
In an action by beneficiary on benefit certificate, where testimony conflicted as 
to date of payment of dues, testimony held legally sufficient to support finding that 
payment was made in time. 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Fannie Gunthrop against the Great Southern Fraternal Union. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Thos. J. Price, of Little Rock, for appellant. 

Pittard & Brickhouse, of Little Rock, for appellee. 

SmitH, J. William Gunthrop held a benefit certificate in the appellant in- 
surance company for the sum of $300, on which there were monthly dues of $1.15, 
payable on the first of each month, with a period of 20 days’ grace in which to 
. make payments. The constitution and by-laws of the order provided that these 
payments must be made within the time limited, otherwise the certificate should 
lapse and cease to be an enforceable obligation on the part of the insurance com- 
pany. Appellee was the wife of Gunthrop and the beneficiary named in the certifi- 
cate, and upon the death of her husband she made proof of his death and demanded 
payment of the certificate. When payment was refused, she brought this suit and 
recovered judgment for the amount of the certificate, and the insurance company 
has appealed. 

The only question involved here is one of fact, this question being whether the 
payment due to be made in January, 1923, was made in apt time. 

It is not denied that the payment was made, and to an agent of the company 
authorized to receive payments ordinarily, but it is insisted that the agent who 
received the payment in question had no authority to receive it for the following 
reason: The constitution and by-laws of the order, which were made a part of the 
benefit certificate, provided that the payments must be made within the period of 
grace, and that if not so made within that time payments made thereafter should not 
operate to continue the policy in force, if the insured was sick at the time of making 
the payment. It is undisputed that the insured was in bad health when the payment 
was made, but it is insisted that the payment was made within the period of grace. 

{1] Appellee testified that the payment was made in the third week of the month 
of January, and in this she is corroborated by a neighbor woman who was present 
when the payment was made. By an examination of the calendar for the year 1923, 
we make actual our judicial knowledge that the last day of the third week of 
January, 1923, was the 20th, and a payment made at any time during that week 
would have been in time to prevent the policy from lapsing. Witnesses on behalf 
of the appellant company testified the payment was not made until the 23d of the 
month, and was returned promptly when the insured’s condition was discovered. This 
conflict in the testimony presented an issue which was conclusively settled by the 
finding of the court sitting as a jury. 

{2] Appellee admitted the tender was made, but she also testified that she 
refused to receive it, although she admitted that the premium was left at her home. 
This she could not prevent, and this tender is unavailing. 

[3] The cause was heard by the court sitting’as a jury, and a general finding in 
favor of the plaintiff was made. The testimony is legally sufficient to support the 
finding that the payment was made within the period of grace, and, this being true, 
the condition of appellant’s health at that time is unimportant. 

The judgment of the court below is therefore correct, and is affirmed. 


SECURITY BENEFIT ASS’N v. TALLEY. (No. 11412.) 
(Supreme Court of Colorado. Nov. 30, 1925.) 
241 Pacific Reporter 721. 
l. INSURANCE—FALSE WARRANTY IS GOOD DEFENSE TO ACTION 
REGARDLESS OF INSURED’S GOOD FAITH. 
False warranty that defendant has not named disease is good defense to action 
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on benefit certificate regardless of whether statement was intentionally false or 

made in bad faith. 

(For cther cases, see Insurance, Dec. Dig., § 723[5].) 

2. INSURANCE—FALSE MATERIAL REPRESENTATIONS, THOUGH 
NOT WARRANTIES AND NOT FRAUDULENTLY MADE, WILL DE- 
FEAT POLICY. 

False material representations, though not warranties and not fraudulently 
made, will defeat policy. 

(For other cases, see Insurance, Dec. Dig., § 723[2].) 

Department 2. 

Error to District Court, El Paso County; Arthur Cornforth, Judge. 

Action by Lillian A. Talley, a minor, by F. B. Talley, her guardian, against 
the Security Benefit Association. To review a judgment on a directed verdict for 
plaintiff, defendant brings error and applies for supersedeas. Reversed and re- 
manded for new trial. 

Cunningham & Foard, of Colorado Springs, for plaintiff in error. 

James A. Orr and H. T. McGarry, both of Colorado Springs, for defendant in 
error. 

Auten, C. J. This is an action by a beneficiary to recover upon a beneficiary 
certificate issued by the defendant, a fraternal beneficiary society, on October 21, 
1919, to one Della J. Strubeck, who died on or about February 27, 1924. ‘There 
was a directed verdict for plaintiff, and judgment was entered thereon for plaintiff 
in the sum of $1,039 and costs. Defendant society has sued out this writ and applies 
for a supersedeas. 

In the application for membership in the beneficiary department of the defendant 
society appears the following statement: 

“* * * And I hereby declare that the foregoing answers and statements are 
true, full and correct, and I acknowledge and agree that the said answers and state- 
ments, with this application, shall form the basis of my agreement with the Order, 
and constitute a warranty.” 

Preceding that statement, and following a list of questions, appears the following 
statement: 

“T have not now and never have had, and no physician has ever treated me for. 
or advised or informed me that I had * * * consumption in any form * * * except 


This last statement, as above quoted, is printed in the application, and, following 
the word “except,” the applicant wrote the words “none, only as below.” In nothing 
which follows did the applicant give any answer qualifying the statement quoted as 
to consumption. 

Upon the trial, defendant introduced evidence to the effect that in September, 
1919, about a month before the application was made, applicant came to a physician 
for an examination of the lungs; that the physician made such an examination both 
by a physical and an X-ray examination, and that such examination disclosed that 
she had a slight amount of tuberculosis in the lobe of each lung and that such a 
condition would probably exist on October 18, 1919, the date when the application 
. was made and signed. 

There is evidence, therefore, that the statement in the application to the effect 
that applicant had not them, and never did have, consumption in any form was false 
as alleged in defendant’s answer. 

[1] The trial court directed a verdict for plaintiff, and it is now contended 
by plaintiff below, defendant in error here, that this ruling was correct because the 
evidence did not go further and show that Della J. Strubeck knew that the state- 
ment was false. On the other hand, the plaintiff in error contends that the state- 
ment was a warranty, and that knowledge of its falsity was immaterial. The state- 
ment was a warranty, and a part of the application which was a part of the con- 
tract. There is no serious contention that it was not a warranty. The question is 
whether, in order to establish a defense based on the falsity of the statement, it 
was incumbent on defendant to prove not merely the falsity but also that the 
applicant knew it was false. 

In 32 C. J. 1293, it is said in the text: 

“Good faith or the absence thereof on the part of insured is immaterial as to 
the effect of a warranty, and if it is shown to be false there can be no recovery 
upon the policy no matter how innocently the statement may have been made.” 
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It has frequently been held, broadly, that if answers warranted to be true were 
not literally true when made, the policy is voidable at the election of the company. 
Prudential Ins. Co. v. Hummer, 36 Colo. 208, 221, 84 P. 61; Nat. M. F. Ins. Co. 
v. Duncan, 44 Colo. 472, 98 P. 634, 20 L. R. A. (N. S.) 340. And in Webb v. 
Bankers’ Life Ins. Co., 19 Colo. App. 456, 76 P. 738, it was squarely held that the 
good faith of the applicant in making the answer is immaterial. This seems assumed 
in Erickson v. Knights of Maccabees, 71 Colo. 9, 203 P. 674. 

[2] There appears, however, to be language to the contrary in Supreme Tribe 
of Ben-Hur v. York, 70 Colo. 175, 197 P. 1012, and upon that case the trial court 
evidently based its ruling. We did not intend in that case to affect or modify the 
rule in Webb v. Bankers’ Life Ins. Co., supra, but if the language bears such a 
construction, it is now disapproved. It may seem that section 469, Bacon on Benefit 
Societies, etc., was cited in that case upon the proposition that answers must be made 
false intentionally, but an examination of the authority cited shows that we intended 
to cite it merely upon the proposition that the insurer has the burden of proof 
upon the question of falsity. Material representations that are not made warranties 
will defeat the policy if false, even if they are not fraudulent, under the holding and 
the reasoning of American Bonding Co. v. Burke, 36 Colo. 49, 85 P. 692. It is 
obvious that the same rule must prevail if the representations are made warranties. 

Under the rule in 32 C. J. 1293, above quoted, and which 1s also briefly stated 
in 37 C. J. 455, and as definitely announced in Webb v. Bankers’ Life Ins. Co., 
supra, it must be and is now held that in the instant case it was a good defense to 
an action upon the benefit certificate that the answer or statement in the application, 
as hereinbefore quoted was false. It was not necessary for defendant to show that 
the answer or statement was intentionally false, or made in bad faith. It was there- 
fore error to direct a verdict for plaintiff under the evidence adduced. 

The judgment is reversed, and the cause remanded for new trial. 

Denison and Whitford, JJ., concur. 


COUCH v. NATIONAL LIFE & ACCIDENT INS. CO. (No. 16283.) 


(Court of Appeals of Georgia, Division No. 2. Nov. 16, 1925.) 
130 Southeastern Reporter 596, 

1. INSURANCE—STATEMENTS IN APPLICATION NOT ATTACHED TO 
POLICY NOT PART OF CONTRACT; STATEMENTS IN APPLICA- 
TION NOT ATTACHED ARE NOT TREATED AS WARRANTIES. 

In view of Civ. Code 1910, § 2471, where copy of application is not attached to 
policy of life insurance, it is not part of contract, and statements therein are not 
warranties, falsities of which avoid risk as matter of contract. 

(For other cases, see Insurance, Dec. Dig., §§ 151[2], 266.) 

2. INSURANCE—APPLICATION HELD ADMISSIBLE TO SHOW CON- 
TRACT FRAUDULENTLY PROCURED. 

Where copy of application was not attached to policy of life insurance, applica- 
tion was admissible, not as part of contract, nor to show policy was void under 
contract, but to show that it was fraudulently procured. 


(For other cases, see Insurance, Dec. Dig., § 655[2].) 


Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Action by Bertha Couch against the National Life & Accident Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Affirmed. 

Walden & Hixson, of Atlanta, for plaintiff in error. 

Hendrix & Buchanan, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

Jenxins, P. J. [1] 1. Where a copy of the application is not attached to a 
policy of life insurance, it does not form a part of the contract of insurance, and 
consequently the statements therein contained are not to be treated as warranties, 
a _ falsity would not avoid the risk as a matter of contract. Civil Code 1910, 
§ 2471. 

[2] 2. Although the unattached application could not be admitted for the pur- 
pose of showing a breach of the contract, since it forms no part of the contract, still, 
where the defense is that the policy was fraudulently procured by reason of false 
and fraudulent representations material to the risk, the application is admissible not 
as a part of the contract, and not for the purpose of showing that the policy was 
void under the contract, but to show that it was fraudulently procured. Johnson 
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v. American National L. Ins. Co., 134 Ga. 800, 68 S. E. 731; Southern Life Ins. Co. 
v. Logan, 9 Ga. App. 503, 71 S. E. 742; Bankers’ Health & L. Ins. Co. v. Murray, 
22 Ga. App. 495, 96 S. E. 347; Life Ins. Co. of Virginia v. Pate, 23 Ga. App. 232, 
97 S. E. 874; Metropolitan L. Ins. Co. v. Shaw, 30 Ga. App. 97, 98, 117 S. E. 106. 
The only alleged error complained of being that the judge erred in thus admitting 
the application in evidence, the judge of the superior court did not err in overruling 
the certiorari. 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 


NATIONAL COUNCIL, JUNIOR ORDER UNITED AMERICAN ME- 
CHANICS v. EVANS. (No. 16236.) 
(Court of Appeals of Georgia, Division No. 2. Dec. 21, 1925.) 
131 Southeastern Reporter 121. 
(Syllabus by the Court.) 


INSURANCE—NATIONAL COUNCIL HELD LIABLE DIRECTLY TO 
MEMBER OF LOCAL COUNCIL FOR FUNERAL BENEFITS; NATURE 
OF UNDERTAKING DETERMINED BY BY-LAWS, AND NOT BY 
GENERAL DESCRIPTION WHICH NATIONAL COUNCIL MADE 
OF IT. 


Under the facts appearing in the instant suit to recover a funeral benefit 
alleged to be due the plaintiff by the defendant fraternal organization, the local 
council thereof, in which the plaintiff's husband was a member at his death, was 
the agent of the defendant in the transactions between the defendant and the mem- 
bers of the local council who were enrolled in the defendant’s funeral benefit depart- 
ment; and the defendant was liable directly to the plaintiff, as a dependent of her 
deceased husband, for the amount claimed, notwithstanding certain general langu- 
age in the defendant’s by-laws, declaring that the officers of the local council were 
not the defendant’s agents, and that the defendant did not make contracts with 
individual members of the order, but only reinsured the contracts made by the local 
councils. The nature of its undertaking is determined by the detailed provisions of 
its by-laws, and not by the general description which the defendant made of it. 
The petition set forth a cause of action, and the superior court properly reversed the 
judgment of the municipal court sustaining a general demurrer thereto. 

(For other cases, see Insurance, Dec. Dig., § 718.) 


Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Action by Mrs. C. A. Evans against the National Council, Junior Order United 
American Mechanics. Judgment for defendant was reversed by the superior court, 
and defendant brings error. Affirmed. 

Little, Powell, Smith & Goldstein and Wm. Matthews, all of Atlanta, for 
plaintiff in error. 

G. N. Bynum, of Atlanta, for defendant in error. 

Bett, J. Mrs. C. A. Evans, as “the widow and dependent of C. A. Evans, 
deceased,” brought suit in the municipal court of Atlanta against the National 
Council, Junior Order United American Mechanics (hereinafter referred to as the 
defendant, or the National Council), to recover $500 alleged to be due her as a 
funeral benefit from the death of her husband. The petition alleged that the 
defendant “does not issue any certificate or contract of insurance, and did not issue 
any” to the plaintiff's husband, but that it. is nevertheless liable for the sum 
claimed, under its constitution and by-laws. It is averred that the defendant is a 
fraternal organization, maintaining a funeral benefit department, and that Clara 
Council, No. 15 (hereinafter referred to as the local council), is a subordinate lodge 
of the defendant, which acts as the National Council’s agent in the matter of 
enrolling the members of the local council as members of the National Council’s 
funeral benefit department; that the plaintiff’s husband was a member of the local 
council, and as such had been duly enrolled in class B in such funeral department, 
and that in case of the death of a member in good standing in this class, as was true 
of the plaintiff's husband, his legal dependents would be entitled to be paid by the 
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defendents the sum of $500 as funeral benefits. Copies of the constitution and 
by-laws of the local council and of the by-laws of the National Council relating to 
its funeral department were attached as exhibits to the petition and made a part 
thereof. The defendant interposed a general demurrer, which the municipal court 
sustained. The plaintiff carried the case, by certiorari, to the superior court, where 
the judgment of the municipal court was reversed, and the defendant brought the 
present writ of error. 

The sole contention made in this court by counsel for plaintiff in error is that 
their client is not liable to the plaintiff because it had no contract with her, but 
merely occupied the relation of reimsurer to the local council. If the defendant was 
only a reinsurer, as claimed, it would seem that the municipal court was right. in 
dismissing the action, because the suit in that case should have been brought in 
the name of the local council. North British, etc., Ins. Co. v. Speer, 7 Ga. App. 330, 
66 S. E. 815; 33 C. J. 57. But we cannot agree that counsel’ have correctly in- 
terpreted the nature of the defendant’s undertaking. To examine the facts as 
disclosed by the petition and exhibits thereto, the fee of initiation into the local 
council is $10, and the monthly dues are 80 cents. The local council provides 
certain sick benefits, but no funeral benefits, except “$20 towards defraying the 
funeral expenses of the deceased brother in accordance with section 8, art. XI, 
Constitution of National Council,” and except that (its members being enrolled in 
class B of National Council’s funeral benefit department) “a further sum of $480 
will be paid upon the receipt of the same from funeral benefit department of the 
National Council.” 

The by-laws of the National Council created a funeral benefit department for 
the purpose of establishing and maintaining a fund “for the reimbursement” of the 
local councils of the order “for amounts paid by them as funeral benefits,” and 
provided that: 

“Said department shall not make or enter into contracts with individual mem- 
bers of the order, but shall be limited to reinsure the contracts made by councils 
thereof to those members entitled to receive the same under the conditions as 
defined in the laws of the order. It is the policy of said order that the councils 
thereof shall have the sole and exclusive jurisdiction to contract with the members 
thereof regarding the payment of funeral benefits, as provided in the laws of the 
National Council, Junior Order United American Mechanics.” 

The by-laws of the national council further provided: 

“There shall be two classes of membership in the department, to. be known as 
class A and class B, and it shall be optional with each council to enroll its members 
in either class. Class A entitles the council to $250, to be paid to the council in 
case of death, and class B entitles the council to $500, to be paid to the council in 
case of death. The names of the entire beneficial membership can be enrolled in 
either class, but no council shall be permitted to enroll the names of part of its 
members in class A and part in class B, except as hereinafter provided.” 

It was left “optional” with any local council to be enrolled in the department or 
not, but no council could “become connected with any so-called funeral benefit 
association, Or any association or any organization whose business may be to pay 
funeral or death benefits, which is not connected with and controlled by the National 
Council,” and no council “shall be entitled to any reimbursement by reason of the 
death of any of its members who do not possess the qualifications hereinafter 
provided.” Any local council desiring to obtain membership in the funeral department 
of the National Council was required to make application upon blanks furnished 
by the National Council for that purpose, accompanied with a list of the names 
of the members “eligible to benefits * * * under qualifications” prescribed by the 
National Council, and, where the enrollment was to be in class B, to remit 60 cents 
for each member, a part of this being for the enrollment and the remainder being 
for the assessment “for the month in which the [local] council is admitted into this 
department.” A further “regular monthly assessment” is required of each local 
council “for each member on its roll in the department on the Ist day of the 
current month.” The local council, in applying for membership in such department, 
agrees that “in all business transactions between it and the funeral benefit depart- 
ment” its officers are acting, “not as agents of the funeral benefit department or of 
the National Council, but exclusively for this council, and that no liability shall 
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attach against the funeral benefit department or the National Council for or by 
reason of any act or default of any officer of this council in improperly performing 
or in failing to perform any duty imposed by’ the laws of the order.” 

While it is provided throughout the by-laws of the National Council that 
the funeral benefits shall be paid to the local council, rather than directly to the 
dependents of the deceased member, the National Council nevertheless directs and 
controls the disbursement of the fund, for it is stipulated, as a condition to the 
enrollment of the local council in the department, that it has either adopted or will 
adopt “a by-law providing for the payment to the legal dependent of the deceased 
member as provided by the laws of the state or domicile of the council, irrespec- 
tive of the time of membership of the said member in this council, the full amount 
received by this council from the department, less the cost of preparing the claim, 
and all other charges legally due the council at the time of death.” 

With reference to the disposition to be made by the local council of a funeral 
benefit paid to it for the death of a member, the by-laws of the National Council 
further provide: 

“The fund so received [by the local council] shall be applied by [it] as provided 
by the laws thereof and the laws of the state of its domicile. In default of there being 
any legal dependent of such deceased member, the council may appropriate toward the 
payment of the expense of the last sickness and of the funeral expense of the 
deceased so much as may be necessary for that purpose, not exceeding the amount 
to which said member would be entitled, and if, after said payment, there shall be 
any amount remaining, then such excess shall revert to the National Council, and be 
placed to the credit of the same fund from which it was drawn, with a statement 
and receipt of such sums expended.” 

Various duties are enjoined upon local councils, namely: 

“Tt shall be the duty of the council enrolled in the department to forward such 
monthly assessments to the secretary thereof, on or before the 10th day of each 
month, using blanks furnished by the secretary of the department for that purpose, 
and should such payment not reach the office of the secretary by the last day of the 
month, such council shall thereby, ipso facto, be suspended and not entitled to 
benefits until such suspension shall have been removed.” 

“Immediately after the initiation, reinstatement, or admission by card of a 
member in any council that has already been admitted to the department, if such 
member possesses the qualifications prescribed in section 8 of these laws, the council 
shall forward to the secretary of the department, on blanks provided for that pur- 
pose, the name of such member in full, his present age, and his occupation, the 
council through its duly authorized officer shall certify that such member is in sound 
bodily health and free from any disease, together with 30 cents, if in class A, or 
60 cents, if in class B, which shall be for the enrollment fee and the assessment for 
such member for the month in which he is enrolled in the department.” 

“When members of any council which is enrolled in the department becomes in 
bad standing in such council as provided by the laws of such council, state or 
National Council, the council shall promptly forward to the secretary of the 
department the names of such members upon blanks provided for that purpose, 
and upon receipt thereof by the secretary of the department in proper form the 
names of such members shall be dropped from the membership roll of such council 
in the department.” 

Since the rules of the National Council give specific direction as to what shall 
be done by the local council with a funeral benefit paid to it, including, among other 
things, a requirement that the fund so received shall be applied by the by-laws 
thereof and the laws of the state of its domicile, the National Council is presumed 
to know the by-laws of the local council with respect to the application to be made 
of the same. It thus appears that the National Council knew that the local council 
was obligated to pay the dependent or dependents of a deceased member only $20, 
and a further sum of $480 only “upon receipt of the same from funeral department 
of the National Council.” 

The defendant, however, insists that it was only to reimburse the aggregate of 
these payments that it became obligated to pay to the local council the sum ot 
$500 as a funeral benefit on the death of a member in class B, and that its under- 
taking was only to reinsure the local council for amounts paid as funeral benefits. 
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How could it reimburse the $480, when, according to the by-laws of the local council, 
that body was not to pay the sum until it was received from the National Council? 
And where is the reinsurance as to this amount, when the only liability of the local 
council threfor was to deliver it to the dependents of a deceased member on the 
receipt of the same from the National Council? The defendant is in the anomalous 
attitude of saying that it reinsured the liability of the local council to pay over the 
amount to be received by that body from it. Its position may be illustrated as 
follows: A. is to pay to the legal dependents of B., on the death of B., a certain 
sum provided he receives it from C., whereupon C, says to A.: 

“I will save you harmless for any loss on your part by. reason of your promise 
to pay over the amount you are to receive from me.” 

This would be a strange sort of reinsurance, a kind which we have not heard 
of before, and which we see in this case only by certain general language in the 
rules of the National Council wholly at variance with the express terms of its 
undertaking, as determined by the detailed provisions of its by-laws. The defendant 
cannot by a mere general description change the true character and import of its 
obligation. It appears from the various by-laws to which we have referred 
above that its funeral department was formed for the express purpose of paying 
funeral benefits to the members of the order, and that it ehose to pay them through 
the local councils as its agent. The local council, as an organization for the 
payment of such benefits, has its existence solely under the National Council, and 
is subject absolutely to the direction and control of the National Council. It is 
conceivable that the National Council might (if its charter will permit) so conduct 
its business as to avoid the relation of principal and agent between it and the local 
council; but this it cannot do when the entire scheme is to have the local council 
to function only as a medium between the governing body and its individual members 
in a manner and way which it expressly prescribed. 

The conclusion is inevitable that the local council was the agent of the National 
Council in this case, and that the latter was not without a liability directly to the 
legal dependent of the deceased member. See National Council, etc., v. Caraway, 
13 Ga. App. 819, 81 S. E. 243; National Council, etc., v. Cragen, 17 Ga. App. 575, 87 
S. E. 836; National Council, etc., v. Van Giesen, 20 Ga. App. 211, 92 S. E. 1022; 
Gilbert v. Dawson Council, etc., 25 Ga. App. 130, 102 S. E. 831; Supreme Circle 
of Benevolence v. Beall, 18 Ga. App. 425, 89 S. E. 630; Supreme Circle of 
Benevolence v. Smith, 21 Ga. App. 678, 94 S. E. 1034; Hurley v. District Grand 
Lodge, etc., 24 Ga. App. 197, 100 S. E. 233; Evans v. Junior Order, etc., 183 
N. C. 358, 111 S. E. 526; Witty v. National Council, etc., 183 N. C. 679, 111 S. E. 
721; 19.%..C, b.. Tee. 

Counsel suggest that it is apparent that the defendant’s by-laws have been 
changed since the decisions by this court in the four cases first above cited, and that 
such decisions are therefore not authority in the present case. From a comparison oi 
the facts of the instant record with those stated in these prior decisions, we think it 
is trye that certain amendments have been made to the by-laws as suggested. We 
have not deemed it necessary to examine the records in the previous cases, because, 
even assuming everything claimed as to changes in the by-laws, we are still of the 
opinion expressed above. Although the defendant may have said that it would 
discontinue dealing with the local council as its agent, and would no longer grant 
insurance directly to the members, but would thenceforth only reinsure the local 
council, it nevertheless proceeded straightway to do the very things it declared 
it would not do. 

The municipal court erred in dismissing the plaintiff’s suit, and the superior court 
properly sustained the certiorari. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 
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EQUITABLE LIFE ASSUR. SOC..OF THE UNITED STATES v. CAMPBELL 
(Appellate Court of Indiana. Dec. 19, 1925.) 
150 Northeastern Reporter 31. 

1. INSURANCE—PROOF OF WAIVER OF CONDITIONS MAY BE MADE 
UNDER: GENERAL ALLEGATION OF PERFORMANCE OF CONDI- 
TIONS OF INSURANCE CONTRACT. 

In suit on life insurance policy, proof of waiver of conditions in insurance 
contract might be made under general averment that assured and beneficiaries had 
performed all conditions of insurance contract on their part to be performed. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. INSURANCE—INSURER DENYING LIABILITY EXCUSED BENE- 
FICIARIES FROM MAKING PROOF. 

In suit on life insurance policy, insurer who denied liability on policy, and claimed 
forfeiture for non-payment of premium, excused beneficiaries from making proofs 
of death. 

(For other cases, see Insurance, Dec. Dig., § 559[2].) 


3. INSURANCE—PLAINTIFFS REQUIRED TO PROVE ALL MATERIAL 
ALLEGATIONS QF COMPLAINT TO RECOVER ON INSURANCE 
POLICY. 

In suit on life insurance policy, plaintiffs, in order to recover, were required to 
prove by fair preponderance of evidence all material allegations of their complaint. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 

5. INSURANCE—INSURER HAS BURDEN OF PROVING NON-PAYMENT 
OF ANY PREMIUM AFTER THE FIRST. 

Insurer has burden of proving non-payment of any premium after the first. 
(For other cases, see Insurance, Dec. Dig. § 646[4].) 


8. INSURANCE—BURDEN ON DEFENDANT TO ESTABLISH AFFIRMA- 
TIVE DEFENSE THAT SECOND ANNUAL PREMIUM OF LIFE IN- 
SURANCE POLICY HAD NOT BEEN PAID. 

In suit on life insurance policy, burden was on defendant to establish its affirma- 
tive defense that second annual premium had not been paid. 
(For other cases, see Insurance, Dec. Dig. § 646[4].) 


10. INSURANCE—PLAINTIFFS HAD BURDEN OF SHOWING WAIVER 

OF PROVISION IN LIFE INSURANCE POLICY. 

In suit on life insurance policy, plaintiffs had burden of showing waiver of 
express provision in policy that all renewal premiums were due at insurer’s home 
office. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 


Appeal from Circuit Court, Posey County; H. F. Clements, Judge. 

Action by Mary L. Campbell and others against the Equitable Life Assurance 
Society of the United States. From judgment for plaintiffs, defendant appeals: Re- 
versed, with instructions. 

Superseding former opinion in 148 N. E. 505. 

Welman & Darby, of Evansville, and Embree & Embree, of Princeton, for appel- 
lant. 

Denton & Denton and Lane B. Osborn, all of Evansville, and J. W. Wheeler 
Campbell, of Louisville, Ky. for appellees. ; 

NicHoias, J. This was an action by appellees against appellant upon a policy 
of life insurance upon the life of one Simeon N. Leonard. The issues were joined 
upon an amended complaint in two paragraphs, an answer in three paragraphs, and a 
reply to the second and third paragraphs of the answer. There was a trial by jury, 
a verdict for appellees in the sum of $20,085, and, after appellees had remitted $100, 
judgment was rendered upon the verdict. ; 

The only error assigned is that the court erred in overruling the appellant's 
motion for a new trial. , 

The first paragraph of the amended complaint was dismissed at the time of the 
trial. It is averred in the second paragraph that on June 30, 1903, appellant issued 
to Leonard a policy of insurance on his life bearing date of said day for $10,000, on 
the death of the said assured to be paid to his five children therein named as bene- 
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ficiaries, being appellees and two others who died after the assured unmarried leav- 
ing no child or children and no father and no mother, but leaving appellees surviving 
them, the said surviving brother and sisters being their only heirs and were entitled 
to their estate; that said assured and the beneficiaries have performed all the condi- 
tions of said policy and contract of insurance on their part to be performed. Appel- 
lant answered in general denial, and by a second and a third paragraph of answer 
averring forfeiture of the policy for failure to pay ‘the second annual premium. 

The first paragraph of complaint contained an averment of waiver of proofs 
by a denial of liability because of forfeiture, and competent evidence to that effect 
was heard; but thereafter the first paragraph was dismissed. The second paragraph 
contained no such specific averment, but only the general averment that the assured 
and the beneficiaries had performed all of the conditions of the policy and contract 
of insurance on their part to be performed. Appellant contends that after the dis- 
missal of the first paragraph of complaint there was no issue of waiver, that the 
evidence thereof was incompetent and could not be considered, and that the court 
erred in instructing the jury that a denial of liability on a policy of insurance by 
an insurance company on ground other than want of proofs or insufficiency thereof 
is a waiver of proofs, and excuses the beneficiaries from making the same. It does 
not appear by the record that there was any withdrawal of the evidence of waiver, 
or any motion to that effect. 

[1, 2] It has been held b} the Supreme Court of this state that where there is a 
general allegation of performance of the conditions of the insurance contract, as in 
this case, under such plea proof of waiver of conditions may be made. Union 
Fraternal League v. Sweeney, 184 Ind. 378, 111 N. E. 305. The same authority holds 
that where an insurance company denied all liability on the ground of fraud, it 
waived the right to insist on proofs of death in accordance with the policy. The 
principle is applicable here. To the same effect, see Travelers’ Insurance Company 
v. Fletcher American National Bank, 148 N. E. 501 (decided at this term), and 
authorities there cited. 

[3, 4] Instruction No. 1, given by the court on its own motion, instructed the 
jury that before appellees could recover they must prove by a fair preponderance of 
the evidence all the material allegations of their complaint. This is a correct state- 
ment of the law so far as it goes. If appellant desired an instruction covering the 
issues more completely, it should have tendered such a one. Newcastle Bridge Co. 
v. Doty, 168 Ind. 259, 79 N. E. 485; Indianapolis, etc., Co. v. Newby, 45 Ind. App. 540, 
90 N. E. 29, 91 N. E. 36, 

[5] Appellant complains of instructions 5 and 6 given by the court at the request 
of appellees. These instructions told the jury that the burden was upon appellant to 
prove by a fair preponderance of the evidence the non-payment of the second annual 
premium, the alleged failure to pay which caused the forfeiture of the policy. It is 
the law that the burden is on the insurance company to prove the non-payment of 
any premium after the first. Supreme Lodge v. Johnson, 78 Ind. 110; Sovereign 
Camp v. Cox, 40 Ind. App. 266, 78 N. E. 683, 80 N. E. 850; New York Life Ins. 
Co. v. Lahr, 192 Ind. 613, 137 N. E. 673; New York Life Ins. Co. v. Statham, 93 
U. S. 24, 23 L. Ed. 789. 

[6] In this case, the issues were formed upon that theory, appellant having, by 
its second and third paragraphs of answer, pleaded non-payment of the second annual 
premium. Even if the burden were not with appellant, the court instructed the jury 
according to the pleadings, and appellant, having thereby invited the alleged error, 
cannot be heard to complain thereof. Akron Milling Co. v. Leiter, 57 Ind. App. 
394, 107 N. E. 99; Louisville, etc., Co., v. Miller, 141 Ind. 533, 37 N. E. 343; Zeller, 

etc., Co. v. Vinardi, 42 Ind. App. 232, 85 N. E. 378; Chicago, etc., Co. v. Coon, 48 Ind. 
App. 675, 93 N. E. 561, 95 N. E. 596; 4 C. J. p. 700 et seq.; Ewbank’s Manual, § 255. 

{7] At the trial of the case, appellees introduced in evidence the policy, the 
application, proof of death of the insured, and proof of appellant’s denial of liability. 
Appellant introduced evidence, which it says was wholly undisputed, showing that 
the second annual premium had not been paid, and, claiming that such evidence made 
prima facie a complete defense, tendered a peremptory instruction that the jury find 
for appellant. This the court refused to give, and appellant complains that the 
court’s action was reversible error. But appellant’s evidence of payment was all in 
parol, and involves the credibility of witnesses which is for the jury. In Haughton - 
v. AEtna Life Ins. Co., 165 Ind. 32, 73 N. E. 592, 74 N. E. 613, the court, in revers- 
ing a judgment because the trial court gave a peremptory instruction, says: 
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“But, where a determination of the issue involves the credibility of witnesses, 
and rests upon inferences and deductions to be drawn from facts proved, it will be an 
invasion of the province of the jury for the court to direct a verdict.” 

To the same effect, see New York, etc., Co. v. Callahan, 40 Ind. App. 223, 81 
N. E. 670; Hall v. Terre Haute, etc., Co., 38 Ind. App. 43, 76 N. E. 334. 

[8] It is not claimed by appellant that appellees failed to establish their case 
as made by their complaint, but that appellant by uncontradicted evidence has estab- 
lished an affirmative defense. Of course, the burden was with appellant to establish 
such a defense. The Supreme Court, in Talge Mahogany Co. v. Burrows, 191 Ind. 
167, 179, 130 N. E. 865, 870, makes the following forceful answer to appellant’s con- 
tention : 

“But the evidence cannot be held insufficient to sustain a verdict for the plaintiff 
by reason of affirmative oral testimony of facts pleaded as a defense of which the 
appellant had the burden of proof. The jury may have found that such defense was 
not established because they did not believe appellant’s witnesses who gave that 
testimony.” 

The same principle is forcefully announced in National City Bank v. Kirk 
(Ind. App.) 134 N. E. 772, 776. 

It appears by the evidence that the gross amount of the first premium was 
$776.90. Of this sum the insured paid to Mr. Ferguson, the agent through whom the 
policy was issued, $155.38. This amount was 20 per cent. of the gross premium, 
the 80 per cent. of the first premium representing the agent’s commission. It does 
not appear by the evidence as to whether the 80 per cent. was paid. It does appear, 
however, that the $155.38 was paid to the insurance company by the check of the 
insured. 

[9-11] Mrs. Grace Porter, who was the wife of the insured at the time of his 
death, testified that a few weeks before his death Mr. Ferguson, the agent to whom 
the policy was issued, came to the insured’s home; “came to our home, and he and 
Mr. Leonard were sitting on the porch, and I was sitting in the reception hall, and I 
heard them discussing a policy, talking in rather loud tones. I thought they were 
quarreling at first, and I heard Mr. Ferguson say, ‘I will take your note for 60 days,’ 
and Mr. Leonard said, ‘All right,’ and Mr. Leonard came in and asked me for a little 
notebook he kept upstairs in a washstand drawer, and I got it for him, and he sat 
down at the table in the hall pretty close to me and wrote the note—I knew it was 
a note because it was a notebook—and he took it out and gave it to Mr. Ferguson, 
and I heard him saying something about having gotten a receipt from a Paducah 
bank.” There was no other evidence with reference to this transaction, and no 
other evidence of the payment of the second annual premium. To say that the 
jury could from such evidence draw an inference that the second annual premium 
was paid by such a transaction would be to base such inference upon the merest 
conjecture. There is nothing that indicates to whom such a note, if such it was, 
was made payable, the amount of the same, when it was payable, at what place 
it was payable, or the consideration for the same. The witnesses having testified 
that Mr. Leonard and Mr. Ferguson were at first talking in a loud tone of voice, 
and that she thought they were quarreling, might better justify an inference that the 
matter in controversy between them was Mr. Ferguson’s part of the first annual 
premium. We do not know, we cannot say, nor could the jury. It is true that 
through Mr. Ferguson the policy was originally written, but it is undisputed that he 
did not have any authority to collect the second annual premium; on the contrary, it 
expressly provided in the policy that— 

“All renewal premiums are due in the city of New York, but at the pleasure 
of the society suitable persons may be authorized to receive said premiums at other 
places on or before the due dates, but only on production of the society’s receipt 
therefor, signed by the secretary and countersigned by the authorized person to 
whom the payment is made.” ge 

This provision, being a part of the policy, was in evidence. That it might have 
been waived may well be contended, but the burden rested upon appellees to show 
such waiver of an express provision of the policy, and there was no such evidence. 
Appellees having failed to connect this transaction between the insured and Mr. 
Ferguson with the payment of the second annual provision, and there being no 
other evidence that the second annual premium was paid by such transaction, or 
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otherwise, appellant moved that such evidence be stricken out, which motion was 
by the court overruled, to which ruling appellant excepted. We hold that the motion 
should have been sustained. We can readily understand that such evidence might 
have been corroborative of more definite evidence, but standing alone it was certainly 
without probative force. The definition of evidence that should control under the 
circumstances here involved is thus stated in Elliott’s Evidence, § 6: 

“The term ‘legitimate’ is essential to the accuracy of the definition (of evidence), ° 
for ‘forced, violent, or unnatural inferences’ are not permitted by law, so that any 
matter or element of fact which can only be made to serve to prove or disprove some 
other fact by violent, forced or unnatural inference cannot, in contemplation of law, 
be considered as evidence.” 

It is the law that evidence that has no probative force should be rejected, and 
for this reason the evidence of witness, Porter, should have been withdrawn from 
the consideration of the jury. Ward v. Montgomery, 57 Ind. 276; Pillsburgh, etc., 
Co. v. Conway, 57 Ind. 52. 

[12] Appellees present the question as to whether appellant took the proper steps 
in objecting to this testimony and in making the motion to strike it out in time to 
make such motion available. It will be observed that we have said that we can 
readily understand that such evidence might have been corroborative of more definite 
evidence, but standing alone it was certainly without probative force. As was said 
in Howard Express Co. v. Wile, 64 Pa. 201; Schock v. Solar Gas Light Co., 222 Pa. 
271, 273, 71 A. 94, 95: 

“Evidence may be legally admissible as tending to prove a particular fact, which 
yet by itself is utterly insufficient for the purpose. It may be a link in the chain, 
but it cannot make a chain unless other links are added.” 

Mrs. Porter’s evidence was not incompetent because it was not germane to the 
issues, but, standing alone, it was sufficient to prove the fact that appellee sought to 
prove. Had there been an objection at the time that such evidence standing alone 
was insufficient, the court might properly have overruled it, excepting such evidence 
to become relevant in connection with other more definite evidence. But such more 
definite evidence was not produced, and the evidence from which the jury was asked 
to infer so much was left standing alone, and wholly insufficient to support the 
inference which appellee desired the jury to draw. Upon failure of appellee to 
produce other more definite evidence, of which Mrs. Porter’s evidence might have 
been corroborative, the court might properly on its own -motion have stricken her 
evidence out at any time before the final submission of the cause to the jury, and 
certainly it was error for the court to overrule appellant’s motion to that effect, after 
appellee had failed to produce more definite evidence. 

[13] Appellees point out some circumstances from which they argue that the 
jury might have inferred that a note was given for the second annual premium, but 
such circumstances sustain at the most but possibilities, and as such they will not 
sustain a legitimate inference. A verdict of a jury cannot be upheld by mere con- 
jecture or speculation. Johnson v. Brady, 60 Ind. App. 556, 109 N. E. 230; Pitts- 
burgh, ete., R. Co. v. Vance, 58 Ind. App. 1, 108 N. E. 158. Having reached the 
conclusions that such evidence should have been stricken out, we do not need to give 
any consideration as to the effect of the instructions pertaining thereto tendered by 
appellant and refused by the court. 

[14-16] Appellant complains that witnesses, Smith and Thompson, were not per- 
mitted to testify at the trial of said cause. It appears by the evidence that witness, 
Smith, was at the time of testifying an assistant to the auditor of appellant com- 
pany, and that in the years of 1903 and 1904 he was cashier of such company and 
as such located at Louisville, Ky. At the time he was serving as such cashier, wit- 
ness, Thompson, was the assistant cashier in the same office and had something to 
do with the book known as “Tickler.” At the time he was testifying he was a 
life insurance salesman. Appellees, to sustain their contention that these witnesses 
were incompetent, cite section 523, Burns’ R. S. 1914, which reads as follows: 

“No person who shall have acted as an agent in the making or continuing of a 
contract with any person who may have died, shall be a competent witness, in any 
suit upon or involving such contract, as to matters occurring prior to the death of 
such decedent, on behalf of the principal to such contract, against the legal representa- 
tives or heirs of the decedent.” 

It does not appear by the evidence, however, that either of these witnesses had 
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anything whatever to do with the making or continuing of the contract of insurance 
involved in this suit, and they were not, therefore, precluded by the statute quoted 
from testifying to conversations had by them or in their presence with the insured. 

Appellee contends that the testimony of these two witnesses, Smith and 
Thompson, was not admissible for the reason that the beneficiaries under the policy, 
appellees herein, were the parties in interest and that statements or admissions made 
by the person whose life is insured are not competent evidence, against the beneficiaries 
in a suit on the policy, citing to sustain their contention Supreme Lodge v. Schmidt, 
98 Ind. 374, and Indiana National Life Insurance Co. v. McGinnis, 180 Ind. 9, 101 
N. E. 289, 45 L. R. A. (N. S.) 192. But, as it seems to the court, those cases are 
distinguished from the instant case in this: In each of the cases cited the assured 
did not have any interest in the proceeds of the insurance and the interest of the 
beneficiaries was a vested interest, subject, it is true, to being divested by the insured 
under the terms of the policy in which he reserved the power to change the benefi- 
ciaries, and it was there held that the insured, not having exercised his power to 
change the beneficiaries, had no such interest in the policy as authorized him either 
to release the insured or otherwise to destroy the vested interest of the beneficiaries 
by some voluntary act of his. The policy in suit provides that the payment should 
be made to appellees if they should survive the insured, and if none should survive, 
then to his executors, administrators, or assigns, subject to the right of the assured to 
change the beneficiaries; in other words, the interest of the beneficiaries was a 
contingent interest, their interest therein depending upon the contingency of their 
surviving the assured. The policy was acquired without the knowledge of the 
beneficiaries, and was kept alive by the performance of its conditions by the insured 
until he died. Under such circumstances, we hold that conversations with reference 
to the payment of the premiums that would keep the policy alive, or relative to its 
reinstatement after it had lapsed because of non-payment, were competent in evidence. 

Appellant contends that the court erred in refusing to permit appellant to read 
in evidence certain questions and answers, 38 in number, in depositions of witnesses 
who were employees of appellant in its home office in New York City. We do not 
deem it necessary separately to discuss alleged error in the exclusion of each of these 
questions and answers. As we interpret them, they were intended chiefly to identify 
certain entries in books of the home office, one of which was designated as the 
“Policy Tickler Book,” another, as the “Renewal Receipt Book,” and another the 
“Secretary’s Journal,” and to make such explanation as to abbreviations used, and 
otherwise, as to make them intelligible, all preliminary to offering such entires in 
evidence. For this purpose, and so far as they served this purpose, if the entries 
themselves were admissible, the questions and answers were competent; but such ques- 
tions and answers as undertook to tell the jury the contents of the entries were, of 
course, incompetent, for the entries themselves, if admissible, were the best evidence 
of their contents. This leads us to a discussion of the question whether the entries 
were competent in evidence, for, if not, questions preliminary to their introduction in 
evidence were properly excluded. ba 

[17] After giving much consideration to this question, and after examining 
authorities pertaining thereto, we are constrained to hold that the entries made in the 
home office in New York were not admissible in evidence as a part of the res 
geste. In State v. Central States Bridge Co., 49 Ind. App. 544, 97 N. E. 803, the 
court, in deciding the question as to whether certain book entries might properly be 
introduced in evidence as a part of res geste, stated that such entries are regarded 
as a part of the res geste when the items offered are original entries made at or 
near the time of the transaction from reliable information derived from those in 
charge of the business or work on which the action is based. 4 . 

An able discussion of this questions is found in a concurring opinion written 
by Roby, C. J., in Johnson v. Zimmerman, 42 Ind. App. 165, 84 N. E. 541. The 
writer there states the rule to be that entries must be original, and not on the repre- 
sentations made by another party. In Fleming v. Yost, 137 Ind. 95, on_page 98, 36 
N. E. 705, 706, the court, speaking of such entries, and quoting from Rice on Evi- 
dence, says: 

“They must in all cases be contemporaneous with the main fact; they must have 
been made at the time of the act done, to which they relate, and mst be well calcu- 
lated to unfold the nature and quality of the facts they were intended to explain, and 
to so harmonize them as-obviously to form one transaction.” 
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In Marks v. Box, 54 Ind. App. 487, 103 N. E. 27, the court states the rule to be 
that— 

“The entries must have been made by a person having knowledge of the facts 
entered, or at least that the information was communicated to the entrant by some 
person engaged in the business, whose duty it was to transact the particular business, 
and make report thereof for entry.” 

In the instant case the business transacted was reported to the Louisville agency, 
and the entries made there were from information received from: banks and others 
to whom receipts for premiums were sent for collections. Such entries must be 
held to be the original entries and not the entries made at the home office in New 
York at some time thereafter from reports from the Louisville agency. It must be 
observed that the entries must be original and that they must be made at or near 
the time of transaction. While it is not definitely stated as to when these entries 
were made at the home office, they were not made until the transaction were first 
reported to the Louisville agency, and then by that office to the home office at New 
York, and the entries offered in evidence must have been made from the report sent in 
by the Louisville agency. It follows that they were not original entries made by one 
having knowledge of the facts, or to whom the facts had been reported by one 
transacting the business, and that they could not have been made at or near the 
time of transaction: As bearing upon the question of the time when the entries 
should be made in order that they may be res geste, see In re Greenwood’s Estate, 
201 Mo. App. 39, 208 S. W. 635; Hoover v. Binkley, 66 Ark 645, 51 S. W. 73°; Bal- 
lard v. Beveridge, 45 App. Div. 477, 61 N. Y. S. 648; Tate v. Baugh (C. C. A.) 264 
F. 892; Inman Bros. v. Dudley, etc., Lumber Co., 76 C. C. A. 659, 146 F. 449; Helbig 
v. Citizens’ Insurance Co., 234 Ill. 251, 84 N. E. 897; Ranney v. Lewis, 182 Mo. App. 
58, 167 S. W. 601; Goff v. Stoughton State Bank, 78 Wis. 106, 47 N. W. 190, 9 
La. Ric A Se, 

For errors at the trial, above pointed out, the judgment is reversed, with instruc- 
tion to the court to grant a new trial. 


s Reported in full in the Southwestern Reporter; not reported in full in Arkansas Reports. 


NEW YORK LIFE INS. CO. v. LONG 
(Court of Appeals of Kentucky. Oct. 20, 1925. Petition for Rehearing and 
Modification of Opinion Denied. January 12, 1926.) 
277 Southwestern Reporter 978. 

1. INSURANCE—PHYSICIANS HELD QUALIFIED TO EXPRESS EXPERT 
OPINION ON QUESTION WHETHER RISK WOULD HAVE BEEN 
ACCEPTED. 

Physicians, who for several years had been acting as medical examiners for 
life insurance companies, noting class of applicants accepted, held qualified to express 
expert opinion as to whether particular applicant would have been accepted, had he 
correctly represented facts. 

(For other cases, see Insurance, Dec. Dig., § 697.) 


2. INSURANCE—HYPOTHETICAL QUESTIONS AS TO WHETHER RISK 
WOULD HAVE BEEN ACCEPTED, HAD TRUE FACTS DISCLOSED, 
HELD NOT TO REFLECT EVIDENCE. 

Where applicant, who misrepresented extent of his use of intoxicants, was 
shown to have at one time been treated for acute alcoholism, then totally abstained 
for two years, then used moderately for several months before making application for 
insurance, hypothetical questions, asked experts, as to whether applicant would 
likely have been accepted, had he disclosed true facts, which took no account of 
applicant’s moderate indulgence just preceding application, held not to reflect evi- 
dence, answers thereto insufficient to support affirmative finding. 

(For other cases, see Insurance, Dec. Dig., § 648[2].) 

4. INSURANCE—PROOF THAT INSURER WAS SUBSTANDARD COM- 
PANY, AND WOULD ACCEPT RISK NOT GENERALLY ACCEPTED 
BY OTHERS, HELD COMPETENT. 

Proof by insurer that, had true facts been shown, risk would not have. been 
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accepted, held to render competent proof that insurer was a liberal or substandard 
company, and would accept risks not generally accepted by others. 


(For other cases, see Insurance, Dec. Dig., § 647.) 


Appeal from Circuit Court, Logan County. 

Action by Diana B. Long against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Leo T. Wolford, William Marshall Bullitt, and Bruce, Bullitt, Gordon & 
Laurent, all of Louisville, for appellant. 

S. R. Crewdson and Coleman Taylor, both of Russellville, and S. Y. Trimble, 
of Hopkinsville, for appellee. 

SANDIDGE, C. As part of his application for. life insurance to the amount of 
$1,500 Anthony F. Long, in answer to the following questions, made the following 
answers: 

“4A. Have you now any connection, direct or indirect, with the manufacture 
or sale of wines, spirits, or malt liquors? Ans. No. 

“B. Have you ever had any such connection? Ans. No. 

“SA. What is your daily consumption of wines, spirits, or malt liquors? Ans. 
None. 

“5B. Have you at any time used any of them to excess? Ans. No. 

“9. What illnesses, diseases, or accidents have you had since childhood? Ans. 
Typhoid fever; number of attacks, 1; date, 1895; duration, six weeks; severity, 
moderate; results, recovery. 

“10A. How long since you have consulted or have had the care of a physician? 
Ans. 1895. 

“B. If so, for what ailment; name and address of physician? Ans. Typhoid; 
Dr. Alderson, Russellville, Ky.” 

After his death appellee, the beneficiary, sued appellant, the insurer, to recover 
under the insurance contract the amount of the insurance. Appellant denied liability 
upon the ground that the representations contained in the answers above were 
material and that the answers were false. Three previous appeals have been prose- 
cuted to this court. The opinions may be found in 177 Ky. 445, 197 S. W. 948, 193 
Ky. 19, 234 S. W. 735, and 199 Ky. 133, 250 S. W. 812. Reference to the previous 
opinions will disclose the questions presented and determined. 

The falsity of the answers to questions B, 5B, 9, 10A, and B was established 
by uncontradicted evidence, in that it was shown that, for ten years prior to 
December 6, 1906, insured was employed by a wholesale liquor house, and on the Jatter 
date was discharged for drunkenness; that he then used intoxicants to excess until 
some time in 1907, when for a period of three weeks he was treated at Beechhurst 
Sanitarium for acute alcoholism. The evidence for appellee tended to establish that, 
after treatment at Beechhurst in 1907 until he went to Wyoming to live in 1909, he 
did not drink intoxicants at all. No witness testified for appellee as to whether 
or not, after going to Wyoming in the fall of 1909, until March 6, 1910, the date 
he applied for insurance, the insured used intoxicants. The appellant introduced 
evidence that in January, February, and March, 1910, insured was drinking, moder- 
ately, however, and not to intoxication. He died in September, 1910, from delirium 
tremens. 

As was settled by the last previous opinion in this case, the question for 
determination was whether or not appellant insurance company, acting reasonably 
and naturally in accordance with the practice usual among life insurance companies, 
would have accepted the application and issued the policy sued on, if in answer to the 
questions insured had stated the substantial truth in accordance with the facts 
proved. By the last previous opinion herein the judgment was reversed upon the 
ground that no competent testimony was introduced for appellee tending to establish 
that under those circumstances appellant would have accepted the application and 
issued the policy. 

Upon the trial resulting in the verdict and judgment appealed from herein, at 
the close of the testimony, appellant moved the court to peremptorily instruct the 
jury to find for it. The court overruled the motion, and holding that sufficient 
testimony had been introduced for appellee to make it a question for the jury, 
submitted the question to the jury in an instruction wholly in accord with the last 
previous opinion herein. Appellant insists that the trial court erred in not sustaining 
its motion for a peremptory instruction, upon the theory that there was no com- 
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petent evidence tending to establish that, if substantially true answers had been made 
by the applicant, appellant, acting reasonably and naturally in accordance with the 
practice usual among life insurance companies, would have accepted the application 
and issued the policy. F 

[1] It is insisted, first, that measured by the rule laid down in the last previous 
opinion herein none of the witnesses who testified for appellee upon the last trial 
qualified as being experts and competent to testify upon that question. The previous 
opinion cannot be given the narrow construction placed upon same by appellant. It 
is insisted that under it none save those engaged for insurance companies in the 
actual business of passing upon the desirability or nondesirability of insurance risks, 
and accepting or rejecting applications for insurance, are qualified to testify upon the 
question involved herein. We cannot agree with that contention of appellant. Three 
regularly licensed and practicing physicians of many years’ standing testified for 
appellee herein. It appears that each of them has been for many years a medical 
examiner for a number of life insurance companies, and in the course of his pro- 
fessional services along that line has had occasion to and has observed the custom 
and practice prevailing among life insurance companies generally in considering and 
taking action upon applications for life insurance. This court in the previous 
opinion rejected as incompetent the testimony for appellee because: 

“None of the witnesses qualified themselves as experts in passing upon the 
desirability of risks by those engaged in the life insurance business, or showed a 
familiarity with facts and conditions entering into the determination of that question.” 

That cannot be said of the three physicians who testified for appellee upon the 
trial of this case. Their professional work for life insurance companies in making 
medical examinations of applicants for insurance, extending over many years’ time, 
peculiarly qualified them to know what risks were considered desirable and what 
nondesirable by life insurance companies generally, and what the general custom 
of those engaged in the insurance business was with reference to the acceptance or 
rejection of applications under given states of cases. It cannot be held that the 
witnesses on the question in the last trial of this case failed to qualify themselves as 
competent to testify. 

[2] Appellant urges, however, that, if we should so hold, yet the hypothetical 
questions propounded to the witnesses for appellee did not disclose the true facts 
proved. Therefore it contends that the opinion expressed by them, that in accord- 
ance with the custom usually prevailing among those engaged in the life insurance 
business insured’s application would have been accepted, and the policy sued on 
herein would have been issued,if he had given substantially true answers to the 
questions asked him, not being based upon the true state of facts disclosed by the 
testimony herein, was not sufficient testimony to take the case to the jury. For 
that reason it insists a peremptory instruction should have been awarded. 

We have examined carefully the hypothetical questions propounded to appellee’s 
witnesses, and we find that appellant’s objection to them is well founded. While 
those questions submitted to the three physicians the fact-that formerly the applicant 
had been addicted to excessive use of whisky, and for the time indicated had been 
employed by a wholesale whisky house as bookkeeper, and had suffered from 
acute alcoholism, and had been treated for three weeks in a sanitarium for that 
trouble, yet all the questions propounded to those witnesses carried as part of the 
hypothetical state of facts the fact that for three years before the application for 
the insurance policy was made the insured had not used intoxicants, but had been 
sober and was abstemious, and the answers given by those witnesses to the questions 
propounded necessarily were based upon the hypothetical state of facts embraced in the 
questions. 

[3] It is fundamental that hypothetical questions propounded to the experts must 
reflect the true state of facts in evidence. The evidence for appellee tended to estab- 
lish that, after being discharged from Beechhurst Sanitarium in 1907, until he left 
for Wyoming in the fall of 1909, the applicant, Anthony F. Long, did not drink 
intoxicants and was sober and abstemidus. The testimony for appellee did not cover 
any of the period of time between the fall of 1909, when applicant went to Wyoming 
to live, and March 6, 1910, the date when he made application for the insurance policy 
sued on herein. Appellant established by proof that during the months of January 
and February and up to March 6, 1910, applicant was using intoxicants in moderation. 
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The materiality of that evidence and of that fact in considering the question sub- 
mitted to the expert witnesses cannot be questioned. The evidence of the experts 
who testified for appellee in response to a hypothetical question which did not embrace 
that material fact disclosed by the evidence cannot be considered competent testimony 
to establish that, if the applicant had disclosed the true facts in response to the ques- 
tions propounded to him, the life insurance policy sued on herein would have been 
issued and delivered to him. All of those questions were objected to by appellant, 
and the trial court erred in not sustaining the objection for the reason indicated. 
Hence there was no competent evidence that the insurance policy sued on would have 
been issued, if the applicant had disclosed the truth in answer to the questions pro- 
pounded to him, because the hypothetical questions did not reflect in the particular 
pointed out the true state of facts proved herein. The motion for a directed verdict 
for appellant for that reason should have been sustained. 

[4] It is insisted for appellant that the trial court seriously erred in admitting 
over its objection testimony showing that the appellant is a liberal or substandard 
company, and that it would accept risks which life insurance companies generally 
would not accept. We find the record to disclose evidence to that effect from the 
mouths of appellee’s witnesses. We agree that the general rule is that such testi- 
mony is incompetent. It was not a question as to what appellant would or would not 
have done with reference to the application of Antohny F. Long for the insurance 
policy sued on, if he had made truthful answers to the questions propounded to him 
as a part of his application, but the question was what would have been done by one 
acting reasonably and naturally in accordance with the practice usual among life 
insurance companies. It seems to the court, however, that appellant is in no position 
to complain of that particular incompetent testimony in this case, because it proved by 
its witnesses, who testified first, not only what the custom generally was among 
those engaged in the life insurance business with reference to the acceptance or 
rejection of an application under facts similar to those- developed with reference to 
the application of Anthony F. Long, but by each of its witnesses it proved also, that, 
if the insured, Anthony F. Long, had disclosed the truth, appellant insurance company 
would have rejected his application. In other words, appeliant company by its test- 
mony, without regard to what those engaged in the insurance business, acting in 
accordance with the general custom on the question, would have done if the truth 
had been disclosed by applicant, also proved that, if the truth had ‘been disclosed, it 
would have rejected insured’s application. That proof for appellant rendered com- 
petent the proof for appellee complained of by it, which otherwise would have been 
incompetent. 

For the reasons indicated the judgment is reversed, and cause remanded for a 
new trial consistent herewith. 


REAGAN et aL. v. PHILADELPHIA LIFE INS. CO. (No. 24796.) 
(Supreme Court of Minnesota. Dec. 4, 1925.) 
206 Northwestern Reporter 162. 
(Syllabus by the Court.) 

1. INSURANCE—DELIVERY OF LIFE INSURANCE POLICY, CONTAIN- 
ING NO ACKNOWLEDMENT OF RECEIPT OF FIRST PREMIUM, 
HELD TO GIVE RISE TO REBUTTABLE PRESUMPTION THAT PRE- 
MIUM WAS PAID OR THAT TIME OF PAYMENT WAS EXTENDED. 
The delivery to the insured of a policy of life insurance, which contains no 

acknowledgment of the receipt of the first premium, gives rise to a rebuttable pre- 

sumption that the premium was paid or that the time of payment was extended, if, 

in fact, payment had not been made. , 

The evidence justified the jury in finding that the premium was not paid, and the 
language of the policy negatived the authority of the agent who delivered the policy 
to extend the time of payment. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

2. PLEADING—FACTS HELD TO PRECLUDE PARTIES SUING ON LIFE 
INSURANCE POLICY FROM ASSERTING THAT DECLARATION TO 
MEDICAL EXAMINERS WAS NOT PART OF APPLICATION FOR 
POLICY. mae 
The facts alleged in the answer and admitted in the reply precluded plaintiffs 
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from asserting that the declaration made to the company’s medical examiner, which 
was signed by the insured, was not part of his application for the policy. 


(For other cases, see Pleading, Dec. Dig. § 36[3].) 


(Additional Syllabus by Editorial Staff.) 

4. INSURANCE—STATUTE, REQUIRING EVERY PRINTED PORTION 
OF POLICY AND ATTACHED PAPERS TO BE PRINTED IN CER- 
TAIN TYPE, HELD NOT TO APPLY TO LIFE INSURANCE. 

Gen. St. 1923, § 3416, requiring every printed portion of insurance policy and 
attached papers to be printed in type not smaller than 10 point, relates to accident 
and health insurance, and not to life insurance. 

(For other cases, see Insurance, Dec. Dig. § 133[2].) 


Appeal from District Court, Ramsey County; Richard D. O’Brien, Judge. 

Action by Paul M. Reagan and others, administrators of the estate of one Briggs, 
deceased, against the Philadelphia Life Insurance Company. Verdict for defendant. 
An order denying an alternative motion for judgment or a new trial was denied, 
and plaintiffs appeal. Affirmed. 

William Bauer and Kueffner & Marks, all of St. Paul, for appellants. 

Morphy, Bradford & Cummins and Samuel Lipschultz, all of St. Paul (Duane, 
Morris & Heckscher and Edward J. Boughton, all of Philadelphia, Pa., of counsel), 
for respondent. 

Lees, C. This action was brought on a life insurance policy, was tried by the 
court with a jury, and resulted in a verdict in favor of defendant. Plaintiffs made 
the usual alternative motion for judgment or a new trial, which was denied, and this 
appeal followed. 

The application for the policy, identified in the record as Exhibit A, was taken by 
Louis Finkelstein, an agent of the company, and contains the following recital over 
the signature of the insured: 

“T have this 15th day of July given to Louis Finkelstein, agent, the sum of noth- 
ing, to be used in payment of the first annual premium on policy when issued by the 
company in accordance with this application.” 

On July 16th the insured took the required medical examination, and signed an 
instrument designated as “Declarations made to the company’s medical examiner,” 
and identified in the record as Exhibit B. In that instrument the words appear in 
small type: 

“The policy granted herefor shall not take effect until issued, delivered, and the 
premium paid thereon to the company or to an agent holding the premium receipt 
from the company during my lifetime and while in good health.” 

Briggs died on August 22, 1923, from bodily injuries sustained on that day when 
he was struck by’ an automobile. 

At the opening of the trial counsel for plaintiffs stated that the only issue was 
whether the first premium had been paid. To establish their case plaintiffs offered the 
policy in evidence, and showed that it was found among Briggs’ effects after his death. 
In their brief they state that photostatic copies of Exhibits A and B were also found 
among his effects, but the record does not show that these copies were offered in evi- 
dence. Upon this showing plaintiffs rested their case, and defendant assumed the bur- 
den of establishing nonpayment of the premium. A recital of the evidence it intro- 
duced is unnecessary. It is enough to say that there was an abundance of evidence 
to justify the jury’in finding that the premium was not paid. 

Finkelstein’s explanation of Briggs’ possession of the policy was that, when the 
policy came from the home office, he took it to Briggs, who requested that it be left 
with him for examination; that he gave it to him for that purpose,, and retained the 
receipt for the premium which came with the policy; that thereafter he made repeated 
requests for payment of the premium, and that a day or two before his death Briggs 
gave him a post-dated check for $15; that he did not accept the check in part payment 
of the premium; and that the check was never cashed, and the receipt for the pre- 
mium was never delivered. 

Upon this state of facts plaintiffs contend that Briggs’ possession of the policy 
conclusively established payment of the premium. The contention is based on the 
language of the policy and on certain provisions of the insurance code. 

The policy does not expressly acknowledge the receipt of the first premium. The 
life of Briggs was insured “in consideration of the application for this policy and of 
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the payment of sixty-seven and 02/100 dollars in advance and a like sum on the 
twenty-fourth day of July in each year thereafter.” 

Other provisions of the policy are these: A clause referring to payment of pre- 
miums, which reads: 

“All premiums are payable in advance at the home office of the company or to an 
agent of the company upon delivery of a receipt signed by an executive officer of the 
company * * * and countersigned by said agent. 

“A grace of one month shall be granted for the payment of every premium after 
the first, during which time the insurance shall continue in force.” 

Another which reads: 

“A copy of the written and printed application for this contract is attached hereto. 
This policy and application therefor, taken together, constitute the entire contract. 
No person except an executive officer of the company * * * has power to modify 
* * * this policy, to extend the time for paying a premium or to accept any note 
in payment therefor.” 

The outstanding facts are: (1) The application shows on its face that Briggs 
paid nothing when he applied for the policy; (2) the policy does not acknowledge 
receipt of the first premium; (3) the receipt for the premium was never delivered 
to Briggs; (4) the jury found that the premium was never paid; (5) if the jury 
believed Finkelstein’s testimony, there never was an: unconditional delivery of the 
policy to Briggs nor an acceptance of his postdated check as a partial payment of 
the premium. 

This court has held that, where an insurance policy provides that it shall not be 
effective until the first premium is paid, it does not take effect, even though delivered, 
until this provision is complied with. Union Cent. Life Ins. Co. v. Taggart, 55 Minn. 
95, 56 N. W. 579, 43 Am. St. Rep. 474; Kilborn v. Prudential Ins. Co., 99 Minn. 176, 
180, 108 N. W. 861. The policy here in question does not contain such a provision, 
unless Exhibit B is part of the contract. The statute requires all premiums to be 
paid in advance. Section 3402, G. S. 1923. But it is held that payment in cash may 
be waived. Coughlin v. Reliance Life Ins. Co. (Minn.) 201 N. W. 920. Policies not 
in the form prescribed by section 3399, G. S. 1923, must contain a provision that all 
premiums shall be payable in advance either at the home office of the company or to 
an agent of the company upon delivery of a receipt signed by one or more of the 
officers who shall be named in the policy, and countersigned by the agent, and may 
contain a provision that the policy itself shall be a receipt for the first premium. 
Subdivision 1, § 3402, G. S. 1923. This policy does not contain an acknowledgment 
of the receipt of the first premium. The language of subdivision 1, § 3402, with the 
exception of the last two lines, is printed in the policy. 

It is a general rule that, if the policy is delivered without payment of the pre- 
mium, the insurer will be presumed to have extended credit therefor. Cooley’s Briefs 
on the Law of Ins. vol. 6 Supp. § 482(i), 507(£). In Gardner v. United Surety Co., 
110 Minn. 291, 125 N. W. 264, 26 L. R. A. (N. S.) 1004, this court said: 

“A duly signed policy issued by the defendant was after the death of the insured 
found amongst his papers. This, together with the admitted facts of its genuineness, 
established a prima facie presumption that it was in full force and effect; and unless 
the defendant by sufficient evidence overcame that presumption the jury were justified 
in finding the policy to be a valid obligation of the defendant.” 

In Kollitz v. Equitable Mut. Fire Ins. Co., 92 Minn. 234, 99 N. W. 892, the 
court said: 

“The policy * * * having been delivered to plaintiff without a prepayment of the 
premium, defendant must be taken * * * to have extended credit for such payment; 
and the policy was, notwithstanding the fact that the premium had not been paid, in 
full force at the time of the fire.” 

Neither of the two cases cited dealt with a policy of life insurance, and it is to 
be borne in mind that the statutes (relative to life insurance must be read in conjunc- 
tion with the policy in determining the rights of the parties. 

Plaintiff's brief ‘cites cases holding that, if the policy recites that the premium 
has been paid, the acknowledgment is conclusive in so far as it is necessary to fix the 
liability of the insurer. Many such cases are collected in Cooley’s Briefs on the Law 
of Insurance, vol. 6 Supp. § 509(g). I£ the policy was in one of the forms prescribed 
by section 3399, G. S. 1923, these cases would have to be considered, but, because 
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it contains no acknowledgment of the receipt of the premium, it is unnecessary to 
determine whether the rule they announce is applicable here. 

The purposes of the statutory provisions relating to life insurance were fully 
stated in the opinion of the Chief Justice in Coughlin v. Reliance Life Ins. Co., supra. 
One purpose is to prevent discriminations which are contrary to public policy, and so 
it was held that a life insurance company, is bound to demand payment of the first 
premium in advance. We are not at liberty to infer that Finkelstein violated the 
statute by delivering the policy without requiring payment of the premium in advance. 

[1] Leaving out of consideration Exhibit B, and looking to the policy and the 
statute to ascertain the rights of the parties, we think that the delivery of the policy 
merely gave rise to a rebuttable presumption that there had been a paymen of the 
first premium or an extension of time for the payment thereof, if in fact it had not 
been paid. If there was an extension, the acts of the agent Finkelstein brought about 
that result, but the last provision of the policy above quoted conclusively negatives 
the existence of authority on his part to extend the time of payment; that could be 
done only by an executive officer of the company. 

[2] Plaintiffs are in no position to urge that Exhibit B was not a part of the 
contract of insurance. Copies of Exhibits A and B were attached to the answer and 
made part thereof, and the reply contains this admission: 

“Exhibits A and B attached to said amended answer * * * are true and correct 
copies of the application for the insurance herein in question.” 

[4] We need not consider that provision of section 3416, G. S. 1923, which re- 
quires every printed portion of the policy and attached papers to be printed in type 
not smaller than 10 point. That section relates to accident and health insurance and 
not to life insurance. 

One of the errors assigned is directed at an instruction to the jury, in effect that 
Exhibit B was part of the contract of insurance. We need not determine whether 
this was correct, for the court repeatedly told the jury that, under the pleadings, the 
evidence, and a stipulation of the parties, the only question to be determined was 
whether or not the first premium had in fact been paid. The jury were told that, 
unless the defendant, by a fair preponderance of the evidence, had shown that Briggs 
failed to pay the premium, plaintiffs were entitled to a verdict. No fault is or could 
be found with this instruction. 

With reference to the $15 check, the jury were told that it was not such a pay- 
ment of the premium as the policy required, and that a verdict in plaintiff’s favor 
could not be returned, unless they found that the full premium had been paid. No 
excéption to this instruction was taken when it was given or in the notice of motion 
for a new trial; hence error cannot be assigned. 

[3] Other errors assigned relate to rulings on the admission of evidence. With 
one exception these assignments are not discussed in appellant’s brief. The exception 
relates to an objection to the reading of the testimony of certain witnesses for de- 
fendant given by deposition, on the ground that the witnesses were not sworn as 
required by the statutes of this state. The record shows that, after the depositions 
were filed, counsel entered into a stipulation waiving any defect or informality in the 
taking of the depositions; hence there was no error in overruling the objection. 

Order affirmed. 


SOVEREIGN CAMP, W. O. W. v. PRINCE. (No. 25191.) 
(Supreme Court of Mississippi, Division A. Jan. 4, 1926.) 
106 Southern Reporter 521. 
(Syllabus by the Court.) 
INSURANCE—WARRANTIES IN APPLICATION HELD NOT WAIVED 
oni APPLICATION WAS MADE OUT BY INSURER’S PHYSI- 

u y. 

Where application for fraternal insurance warranted answers, whether written 
by applicant or not, false warranty that he had not had diseases, or been attended 
by a doctor, was not waived because insurer’s physician made out the application; it 
not appearing that the physician was advised as to true facts, or that insured did not 
fully understand the answers as written. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal from Circuit Court, Scott County; G. E. Wilson, Judge. 
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Action by Killis Prince against the Sovereign Camp, Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 
Watkins, Watkins & Eager, of Jackson, for appellant. 


E. O. Sykes, of Jackson, and Eastland & Mize, of Forest, for appellee. 


McGowen, J. Killis Prince, appellee, filed his declaration against Sovereign 
Camp, Woodmen of the World, appellant, based upon a policy of insurance issued by 
the Woodmen of the World to Prince, based more particularly upon a clause of said 
policy providing for the payment of $500 in the event the insured became totally, 
permanently, and wholly prevented for life from pursuing any and all gainful occu- 
pations. The defendant filed a plea of the general issue together with notice under 
the general issue that the plaintiff, Prince, had warranted, in a. written application 
for a beneficiary’s certificate issued to him, that he was in good health. In this plea 
it was stated that Prince warranted that he had never had paralysis, tuberculosis, 
appendicitis, or spitting up of blood; that he had never had any other diseases; and 
that he had not within the past 5 years been attended by any other physician than 
was stated in the application. It was then alleged in such notice that said warranties 
were false, in that the plaintiff had been afflicted with tuberculosis, appendicitis, 
paralysis, and spitting up of blood, and that because of the agreement of the plaintiff 
with the defendant that if he had falsely answered as to these particular items the 
policy issued thereon would be rendered null and void. 


The plaintiff, Prince, submitted to the company proofs that he was totally dis- 
abled, having suffered two strokes of paralysis; also other proofs upon forms fur- 
nished by the fraternal insurance organization, among them being that of Dr. A. L. 
Monroe as Prince’s family physician, in which Dr. Monroe certified that Prince was 
permanently, totally disabled. But he further certified that Prince had been suffering 
from pulmonary tuberculosis for a period of 10 years, and that Prince had been 
attended by W. G. Gill of Newton, Miss. The application of Prince for insurance, 
together with the physician’s report of examination, were made out by this same Dr. 
A. L. Monroe, in which the physician certified to the insurance order that the applicant, 
Prince, was a first-class risk. All questions were answered favorable to the applicant 
and signed by the camp physician, Monroe. And the application filled out and the 
questions to be answered and recorded by the medical examiner signed by Killis 
Prince. The following questions and answers were made by the applicant: 


“Q. Have you now or ever had any diseases of the following named organs, or 
any of the following diseases or symptoms: Asthma, bronchitis, chronic catarrh, 
chronic cough, consumption, tuberculosis, la grippe, pleurisy, pneumonia, spitting up 
of blood, or any other disease of the throat or the respiratory organs? A. No.” 

And, after mentioning most of the diseases which are prevalent in this section, 
question No. 11 was propounded: 

“11. Have you ever had any disease or injury not referred to before? A. No.” 

The originals of the physician’s report of examination and of questions to be an- 
swered by applicant and recorded by medical examiner are before us. They are both 
evidently in the handwriting of Dr. A. L. Monroe. 

Mr. Prince testified that within the five-year period he had had a doctor attend 
him when he was ill with flu. He also testified as follows: 

“Q. Mr. Prince, did you ever suffer with spitting up of blood? A. I have had 
measles; when I had measles I spit some blood after I had the measles.” 

Then the following: 

“Q. Did you ever have a hemorrhage? A. What do you call a hemorrhage? 

“Q. Hemorrhage of the throat or of the lungs? A. I told you all the hemor- 
rhage I had was spitting up blood after I had measles. 

“Q. What was the cause of that? A. I spit up a few mouthfuls of blood. 

“Q. Did you ever vomit any blood? A. No, sir. 

“Q. You spit up a few mouthfuls? A. Yes, sir; spit some blood out of my 
mouth.” 

It will be noted from this quotation from Mr. Prince’s testimony that he had 
been afflicted with influenza, with measles, and with spitting up of blood, which facts 
were not mentioned in the application signed by Prince. Measles, influenza, and spit- 
ting up of blood are such diseases as would have been investigated by the insurance 
order, had it been advised of the facts by the applicant. ; 

The following excerpts from the testimony of Mr. Prince upon the questions 
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of the application for membership and the condition of his health are here set out 
verbatim : 


“Q. What was the condition of your health when you were reinstated? A. I was. 
in good health, doing hard labor. 

“Q. Had you ever had appendicitis? A. No, sir. 

“Q. Had you ever had tuberculosis? A. No, sir. * * * 

“Q. I will ask you to state if theré was any false statement in your application. 
Did you make any false statement in your application? A. No, sir; not according to 
my knowledge. * * * 

“Q. Who was the camp physician? A. Dr. Monroe. 

“Q. Did Mr. Monroe examine you when you carried him the application, or when 
you went before him with the application? A. Yes, sir; I went to Dr. Monroe. He 
is a good friend of mine, my family physician, told him what I wanted to do, he 
said, ‘All right; come on down to the house.’ And he stripped my body and examined 
~~ a patted me on the shoulder, and says, ‘I am going to pass you, old 

oy, O. K. 


“Q. Now, Mr. Prince, in filling out your application, who did it, you or the 
doctor? A. The doctor filled it out. 


“Q. Who answered the questions, you or the doctor? A. The doctor answered 
them. * * * 

“Q. You stated that Dr. Monroe was your family physician? A. Yes, sir. 

“Q. How long had he been your family physician? A. Somewhere about 5 
years. 

“Q. Had you ever had any physician besides Dr. Monroe in that 5 years? A. Yes, 
sir; I had Dr. Moody. 

“QO. When? A. Had him in my family with the flu. 

“Q. I mean what year did you have a physician with you? A. Well, he came 
to see me once with flu. * * * 

“Q. State whether or not you made any false statement to Dr. Monroe when he 
took your application? A. No, sir.” 

Upon the theory that the camp physician was the agent of the fraternal insur- 
ance order, the court below gave a peremptory instruction for the plaintiff and the 
jury returned a verdict for the plaintiff, and judgment was entered in his favor for 
$500 against the Sovereign Camp, Woodmen of the World. The defendant fraternal 
order asked for a peremptory instruction, which was by the court refused, and the 
question consequently presented here for decision is, having failed to reveal in his 
application for insurance that he had been afflicted with other diseases and the spitting 
of blood, did the fact that the camp physician made out the application for Prince 
waive the warranties? Prince had signed this statement in his application: 

“T hereby certify, agree, and warrant that all the statements, representations, and 
answers in this application consisting of two pages as aforesaid, are full, complete, 
and true, whether written by my own hand or not, and that any statements made by 
me for reinstatement shall be warranties, and I agree that any untrue statements or 
answers made by me in this application, or in any application for reinstatement, or 
to the examining physician, or any concealment of facts in this application or to the 
examining physician, intentional or otherwise, * * * shall make my beneficiary 
certificate void.” 


In the case of Citizens’ National Life Ins. Co. v. Swords, 109 Miss. 635, 68 So. 
920, we held that— 

“There is a well-recognized distinction between ‘representations’ and ‘warranties.’ 
A warranty must be literally true and its materiality cannot be the subject of inquiry. 
A representation needs only to be substantially true, and if it is not material to the 
risk, in the absence of fraud, its falsity will not invalidate the policy.” 

In the case of Sovereign Camp, Woodmen of the World v. Sloan, 136 Miss. 557, 
101 So. 197, Sloan, in his application for insurance, answered, “No,” to this question: 

“Have you consulted or been attended by a physician for any disease or injury 
during the past 5 years?” 

And the answer here set up the fact that he had not been attended by a physician 
for a disease within the 5 years referred to; in fact, this is the same fraternal order, 
and the same form of application as was under review in the Sloan Case in which 
Chief Justice Smith said: e 

“Hardening of the arteries is so well known to be a disease and not a mere tem- 
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porary ailment that judicial notice of that fact may be taken, so that, in stating that 
he had not consulted or been attended by a physician for any disease, Sloan breached 
his warranty of the truth of his answers hereinbefore set forth, and consequently 
the policy issued to him may be avoided at the appellant’s option. It is unnecessary 
for us to pass on the appellant’s contention that the disease contemplated in the 
question propounded to Sloan is one that is material to the risk which the appellant 
assumed by issuing the policy on Sloan’s life, for the reason that, assuming for the 
sake of the argument that there is merit in this contention, hardening of the arteries 
is well known to have a tendency to shorten life, and such a disease is undoubtedly 
material to the risk.” 

Counsel for Prince seems to concede that the warranties were material to the 
risk. Certainly measles followed by the spitting up of blood in an adult person— 
one over 30 years of age—and influenza, were such diseases as might develop serious 
impairment of health and shorten life. So that the warranties as to diseases were 
material in our opinion, and should have been stated by the applicant to the physician. 
It will be noted that Prince’s only statement is that he made no false statement, 
and counsel says in his brief referring to the instant case: 

“In our case, he (Prince) truthfully answered all questions propounded to him 
by the doctor. This record is absolutely silent as to whether or not the doctor pro- 
pounded a single question to Prince and just what occurred between the doctor and 
Prince. So that, in our opinion, this case does not fall within the rule announced 
by this court in the case of Fraternal Aid Union v. Whitehead, 125 Miss. 153, 87 So. 
453, wherein we decided that ‘where a state manager of a benefit society, whose 
powers are not limited by the by-laws of the society, makes out an application for 
an applicant for a benefit certificate, and writes the answers to questions propounded 
to the applicant, and interprets the meaning of such questions, and writes answers 
aiter having the full facts explained to him by the applicant, the answers will not be 
held warranties so as to avoid the certificate issued thereon, even though not literally 
true. If they are not false, considered in the light of the facts made known to the 
agent, or if not false in the light of his explanations of the meaning and purpose of 
the questions asked, they will not avoid the policy or certificate.’ ” 

If it be conceded that Dr. Monroe, the camp physician, was the agent and general 
representative of the Sovereign Camp of the Wodmen of the World in making out 
this application for Prince, as under the laws of the order it was his duty so to do, 
yet this does not relieve the applicant from the duty to fully and thoroughly disclose 
the condition of his health in response to the questions propgunded in the application, 
and in this regard there is not a line to show that Monroe, the camp physician, was 
advisd as to Prince’s having had the disease of measles followed by the spitting up of 
blood. There is not a line to show that Prince made known to the physician that he 
had suffered from an attack of influenza, or “flu,” and that at the time he was treated 
by another physician, Dr. Moody. So it may very well be true that Prince made 
no false statements to the doctor as sworn to by him in his examination on the witness 
stand, and yet, at the same time, he may not have made true statements, or any state- 
ments at all on these important and material points; nor does the testimony of Prince 
show that he did not fully understand each and every answer as written down by 
the physician. Of course, we are not called upon to harmonize this camp physician's 
statement made in the application for insurance that this man, Prince, was a first- 
class risk, and then, when misfortune overtakes the applicant and he is stricken 
with paralysis, he answers that he has had tuberculosis for 10 years, and writes a 
letter to the fraternal order that applicant had a hemorrhage, which he attended, 
some years before he made the statement to the company in which he recommended 
Prince as a “first-class” risk. 

Our sympathy goes out to this applicant in his misfortune, but he made the con- 
tract himself, and is presumed to appreciate the effect of his warranties upon the 
validity of the policy which he was thus securing. ; 

This is not a case made out here that the agent of the Sovereign Camp, knowing 
the facts and in explaining the questions to the applicant, advised misleading answers 
to the inquiries contained in the written application for life insurance; neither 1s 
there any claim here that the applicant signed the application under any misappre- 
hension of the facts stated therein or ignorance of the effect of his signature thereto, 
or that he had made disglosure of the facts to the camp physician, and we think the 
court below erred in giving a peremptory instruction for the plaintiff, and for the 
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reasons set forth above we think a peremptory instruction should have been given 

for the defendant. 

The judgment of thé court below is reversed, and judgment here for the appel- 
lant, Sovereign Camp of the Woodmen of the World. 

Reversed, and judgment here. 

COTTON STATES LIFE INS. CO. v. CUNNINGHAM. (No. 25373.) 

(Supreme Couft of Mississippi, Division A. Jan. 18, 1926.) 
106 Southern Reporter 766. 
(Syllabus by the Court.) 

INSURANCE—IN ABSENCE OF SPECIAL CIRCUMSTANCES, NO CAN- 
CELLATION AFTER INSURED’S DEATH FOR FRAUD; THIS BEING 
AVAILABLE -AS DEFENSE TO ACTION ON POLICY. 

Suit will not lie to cancel life policy after insured’s death for fraud in obtaining 
it, there being no incontestability clause, requiring speedy action, nor other special 
circumstances ; the fraud being available as defense to action on policy. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


Appeal from Chancery Court, Holmes County; T. P. Guyton, Chancellor. 

Suit by the Cotton States Life Insurance Company against Mrs. R. K. Cunning- 
ham. From an adverse decree, complainant appeals. Affirmed. 

G. H. MecMorrough, of Lexington, and Hillsman Taylor, of Nashville, Tenn., 
for appellant. 

Barbour & Henry, of Yazoo City, for appellee. 

McGowen, J. From a decree sustaining a demurrer to the amended bill filed by 
the Cotton States Life Insurance Company, appellant here, against Mrs. R. K. Cun- 
ningham, appellee, the life insurance company appeals. 

The bill alleges: That Mrs. Ruby K. Cunningham was the widow of John Emmet 
Cunningham, and beneficiary under two policies of life insurance issued by it upon 
the life of John E. Cunningham, deceased. That he died on July 23, 1924, and that 
the defendant, Burwell, had been duly appointed administrator c. t. a. of the decedent’s 
estate. That in August, 1923, John E. Cunningham made application and requested 
complainant to issue insurance upon his life in the amount of $10,000. That the 
medical examination was made by Dr. Turnipseed. That the medical examination, 
including Cunningham’s answers thereto, to the medical examiner, was the basis 
upon which complainant issued the life insurance policies of $5,000 each. Copies of 
the policies were attached to the bill. The applications signed by Cunningham were 
a part of the policies, and were also attached. That the applications, including the 
answers to the medical examiner by Cunningham, the insured, were warranties. That 
the insured made the following answers to the following questions: “Are you now, 
and for the past five years have you been in good health?” To which the applicant 
answered, “Yes.” “When did you last consult a physician, and for what disease?” 
To which applicant answered “never.” “Have you now or since childhood chronic 
hoarseness, tonsilitis, asthma, pneumonia, pleurisy, la grippe, spitting of blood or 
hemorrhages, shortness of breath or fainting spells, palpitation or any disease of the 
throat, lungs or heart?” ‘To which applicant answered “No.” “Have you had any 
disease or any injury, requiring a physician or surgeon, other than as stated above?” 
To which applicant answered “No.” Disease requiring services of physician or 
surgeon for the past ten years?” To which applicant answered, “None.” 

The bill alleged that all these answers were false and were untrue, and known 
to be false and untrue by the applicant, and made for the purpose of defrauding and 
cheating complainant; that the answers were warranties material, which warranties 
were the basis for the issuance of the policies described in the bill; that the policies 
would not have been issued if true answers had been made to the anwsers above 
quoted; and that about the same time the applicant had secured $10,000 from another 
company. 

The bill further charged that at the time the answers were signed by the 
applicant he was not in good health; that he had been in poor health for several 
years, and that for several years he had been suffering from fainting spells, a diseased 
and weak heart, and an extremely injurious and unhealthy high blood pressure, which 
was injuring his health and his life; that he had consulted various reputable phy- 
sicians, and had been under their care and treatment; that he had been on a restricted 
diet, even receiving medicine from physicians, and purchased medicine upon the 
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advice and prescription of a physician; and that this state of affairs as to his health 
had stood for five years—all of which was known to the applicant when he answered 
the questions as above set out. 

The appellant tendered back $430 in premiums which had been paid by the appli- 
cant. The policies involved in this litigation had been in force about 11 months when 
the applicant died. 

The complainant further asserted that it had the right to have the policies canceled 
because of the fraud and injury perpetrated upon it; and that it had no other method 
of seeking said cancellation and surrender except in a court of equity, and prayed 
that the policies be canceled; that the original policies be ordered produced by the 
defendant in open court; that they then be canceled, annulled, and declared void; 
and that the defendants and all parties privy to them be enjoined from asserting 
any claim whatsoever upon said policies against complainants. 

A demurrer raised the question that the bill showed on its face that the com- 
plainant had a full, complete, and adequate remedy at law, and the court below sus- 
tained the demurrer. A close study of this bill does not, in substance, differentiate 
it from the usual notice of special matter given by insurance companies seeking to 
avoid payment of a policy because of false answers made by the insured to questions 
propounded by the medical examiner, which answers were made warranties by the 
applicant who signed the application. No special reason is alleged for invoking 
the jurisdiction of equity in this case, and no reasons for ousting the law courts of 
jurisdiction of this cause, of which, unquestionably, under the constitution, the circuit 
court has original jurisdiction. The counsel cites cases from Canada and Michigan 
wherein the jurisdiction of equity to cancel an insurance policy for fraud seems to 
have been upheld. We notice especially the case of the Mutual Life Insurance Co. 
v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 
But it will be noted in that case that the special reason, as we view it, for the inter- 
vention of equity, was that the policy contained an incontestable clause provided that 
the company could interpose no contest after two years from the date of issuance of 
the policy, and the suit was brought within the two-year period, and which, as in 
most of the cases cited, are substantially as follows: 

“Incontestability. This policy shall be incontestable except for non-payment of 
premiums, provided two years have elapsed from its date of issuance.” 

The counsel for appellant cites the case of Williams v. New York Life Insurance 
Co., 132 Miss. 345, 96 So. 97, which involved a bill in equity, and which apparently 
had a clause to the same legal effect as quoted above. The bill was to cancel a 
policy on account of fraud and misrepresentation, and Mr. Justice Sykes said, “The 
policy provides that it shall be incontestable after two years. The suit was brought 
within the two years in the chancery court, but the subpoena for the defendant (appel- 
lant) was not issued or served until the expiration of this time”; and the only point 
decided in the case was that the filing of the bill in good faith is the beginning of the 
suit. 

We have not here before us the incontestable clause which was considered by the 
Supreme Court of the United States and which is urged so strenuously upon us, nor 
the Williams Case, quoted, supra, for this policy here involved contains the following 
as its incontestability clause: 

“Incontestability—15. This policy is nonforfeitable and incontestable after it 
shall have been continuously in force for two full years prior to the death of the 
insured, except for non-payment of premium; provided, however, this incontestable 
clause neither applies to the total disability benefits nor to the accidental death in- 
demnity clause, if either is attached hereto.” 

So it will be noted that this incontestable clause takes care of the insurance com- 
pany in this case, as the defense of false and fraudulent warranties by the insured 
upon material matters is a good defense for and during the same period and for the 
same length of time as the original cause of action based on the insurance policy 
shall exist; and it is not true that the two-year incontestable clause applies in this 
case for the reason that the insured died within less than one year of the date of 
the policy, and for this clause to have any play in this case the policy must have been 
in force two yéars prior to the death of the insured, so the incontestability feature 
fades out of this case. In the note to the Woefle Case, found in 12 L. R. A. (N. S.) 
881, is well stated the rule, and the overwhelming weight of authority sustains 
the rule laid down in the above case that a court of equity will not, after the loss 
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insured against has occurred, cancel a policy of insurance and enjoin proceedings at 
law thereon merely upon the ground that the policy was procured through the fraud 
of the insured, since suchea defense is fully available at law, there citing numerous 
cases. 

The insurance company in this case sought to cancel this policy, alleging no other 
circumstances except the fraudulent and false statements of the applicant. No other 
reason is assigned, and no special injury can result, as it is not a case where the 
beneficiary in the policy may decline to bririg suit until after two years, thereby de-. 
priving the defendant of a defense good at law. In other words, the incontestable 
features of the policies here involved do not arise in this case, and in that respect is 
differentiated from the Mutual Life Insurance Co. v. Hurni Packing Co. Case, cited 
above. There the incontestable clause was in effect under the contract ; here it has no 
application, and no special injury is shown nor reason assigned for the intervention 
of equity save the alleged fraud of the deceased, which defense is unqualifiedly 
available to the insurance company in a court of law, the circuit court. 

We must remember that our Constitution has established a well-defined line of 
demarcation between the courts of law and the equity courts, and we are unwilling 
to hold that merely upon a charge of fraud that all the litigation arising out of the 
issuance of insurance policies may thereby be diverted from the law court to the 
equity court, and thus deprive the litigant of the believed to be valuable right of trial 
by jury. 

We conclude that this bill seeks to cancel the policy solely upon the ground of 
fraud, and that is the only basis of equity jurisdiction, which ground and which facts 
are all permissible as a defense by a proper pleading in a court of law, and therefore 
equity has no jurisdiction where no special injury or unusual circumstances requiring 
the intervention of equity is set up in such a bill. 

The demurrer was properly sustained. The court below so held and dismissed 
the bill. Complainant having declined to further amend its bill, the action of the 
chancery court is approved by this court. 

ffirmed. 


O’DONNELL v. KANSAS CITY LIFE INS. CO. (No. 14926.) 
(Kansas City Court of Appeals. Missouri. Jan. 21, 1924. Certiorari Denied 
Nov. 1, 1925.) 

277 Southwestern Reporter 973. 

1. INSURANCE—EVIDENCE OF WAIVER OF FORFEITURE OF POLICY 
FOR FAILURE TO PAY PREMIUM HELD SUFFICIENT TO JUSTIFY 
REFUSAL TO GRANT INSTRUCTION IN NATURE OF DEMURRER 
TO PLAINTIFF'S EVIDENCE. 

In action on life insurance policy, evidence that after notes for first premium 
became due and were unpaid company sought to colléct them, and notified insured 
that second year’s premium was about to mature, that insurance was in full force, 
and would become null and void unless premium was paid on or before certain date, 
and other evidence, held sufficient to justify refusal of instruction in nature of 
demurrer to plaintiff’s evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE—TESTIMONY OF CONVERSATION OF ATTORNEY 
WITH ASSISTANT SECRETARY OF INSURANCE COMPANY AFTER 
DEATH OF INSURED HELD COMPETENT ON QUESTION OF 
WAIVER OF FORFEITURE OF POLICY PRIOR THERETO. 

In action on life insurance policy, testimony of plaintiff’s attorney relating to 
telephone conversation with assistant secretary of company after death of insured 
was competent as to whether company had theretofore waived forfeiture of policy 
for non-payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


3. INSURANCE—STATEMENT OF ASSISTANT SERCETARY OF LIFE 
INSURANCE COMPANY AS TO CONVERSATION WITH INSURED 
HELD ADMISSIBLE AS SHOWING ATTEMPT TO COLLECT PREMI- 
UMS AFTER DATE FORFEITURE WAS CLAIMED TO HAVE OC- 
CURRED. 

In action on life insurance policy, evidence of statements of assistant secretary of 
company to whom plaintiff’s attorney was referred for information on subject, con- 
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cerning conversation with insured relating to notes given to pay first premium, was 
admissible as showing attempt to collect premium after date defendant claimed for- 
feiture of policy for failure to pay premium had occurred. * 

(For other cases, see Insurance, Dec. Dig. § 664.) 


4. INSURANCE—ADMISSION IN EVIDENCE OF COPIES OF ENVELOPE 
AND NOTICE THAT PREMIUMS ON LIFE INSURANCE POLICY 
WAS DUE HELD PROPER. 

In action on life insurance policy, where envelope and notice that second premium 
was due and insurance would be forfeited if it were not paid by certain date were 
admitted at first trial and lost before second trial, admitting in evidence copies thereof 
was proper, in view of fact that sending notice was not denied, and that it bore evi- 
dence of its source and mentioned correctly number of policy and due date of sec- 
ond premium. 

(For other cases, see Insurance, Dec. Dig. § 647.) 


5. INSURANCE—QUESTION AS TO WHETHER SUFFICIENT FOUNDA- 
TION HAS BEEN LAID FOR ADMISSION OF COPIES OF LOST 
PAPERS IS ADDRESSED LARGELY TO DISCRETION OF TRIAL 
COURT. 

Question whether sufficient foundation has been laid for admission of copies of 
lost documents is addressed largely to discretion of trial court. 
(For other cases, see Insurance, Dec. Dig. § 647.) 


6. INSURANCE—LANGUAGE OF NOTICE OF DUE DATE OF SECOND 
PREMIUM ON LIFE INSURANCE POLICY HELD TO SHOW THAT 
POLICY WAS IN FORCE AT TIME IT WAS SENT. 

Where notes were given for first premium due on life insurance policy, and 
although they were due and unpaid company sent notice of second premium, language 
therein stating that grace of 30 days during which policy would remain in force 
would be allowed, and unless premium should be paid on or before specified date 
policy would have become void, was admission on part of company that policy was 
still in force, regardless of fact that notes for first year’s premium had not been paid. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Jackson County; Charles R. Pence, Judge. 

“Not to be officially published.” 

Action by Sallie B. O’Donnell against the Kansas City Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

’ George Kingsley, of Kansas City, for appellant. 

Solon T. Gilmore, of Kansas City, for respondent. 

Bianp, J. This is a suit upon a life insurance policy in the sum of $5,000, issued 
September 14, 1915, by the defendant upon the life of James H. O’Donnell in favor 
of plaintiff as beneficiary. The insured died on August 19, 1916. There was a verdict 
and judgment in favor of plaintiff in the sum of $6,612.50, and defendant has appealed. 

This is the second appeal in the case (see O’Donnell v. Kansas City Life In- 
surance Co., 222 S. W. 920). The facts concerning this litigation were fully set 
forth in the opinion in that case, and it will not be necessary for us to go extensively 
into the testimony except in so far as it may be necessary in passing upon the points 
raised in this appeal. 

It appears that there were two notes taken from the insured by the agent who 
solicited the insurance, dated August 27, 1915, the date of the application, and due 
six months after date, payable to the agent and indorsed to defendant by the latter. 
It was provided in the application that in case it was accepted any note given for 
the premium should be applied on the first premium. The policy provided that in 
case of the failure to pay any premium on or before the date when due, or of the 
failure to pay any premium note when due, the policy issued should become null and 
void without any action or notice by the company, and all rights should be forfeited to 
the company except as provided in the policy. The policy stipulated that in case 
of failure to pay any premium or premium note the company would reinstate the 
policy at any time upon the written request of the insured, accompanied by evidence 
of insurability satisfactory to the company, and the payment of all premiums in 
arrears, and the payment or reinstatement of any indebtedness existing at the date of 
the default, together with interest thereon. 
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The undisputed evidence shows that the notes were not paid when due, and in 
fact were never paid; that after they became due defendant sought to collect them 
from the insured; that on or about the 24th day of August, 1916, without knowledge 
that insured was ill, defendant sent a notice that a premium would be due on the policy 
on September 14, 1916; this notice stated that: 

“A grace of 30 days, during which the insurance will remain in full force, will 
be allowed in the payment of all premiums except the first.” 

On the reverse side of the notice appeared the following: 

“Notice to Policy Holders—You are hereby notified that the premium required 
to renew your policy will become due and payable at this office on date given on 
reverse side, and unless said premium shall be paid on or before said date the policy 
will have become void, and all payments made thereon will become forfeited.” 

The evidence further shows that after the death of the insured, an attorney, 
acting for plaintiff, calléd defendant’s home office over the ’phone, and was put in 
communication with defendant’s assistant secretary. Without telling him that insured 
was dead, the attorney asked him if the policy was in force, and he replied, “Wait a 
minute.” He left the telephone, and in a few minutes came back and said, “The policy 
is in force, and the next premium will be due on the 14th day of September.” The 
assistant secretary was put upon the stand by the defendant, and testified upon cross- 
examination that, as an officer of the defendant in charge of its premium department, 
he had charge of the premium notes at the time of the happening of these matters; 
that he knew whether or not they were paid, and that he knew the notes were in 
default from the time of their maturity; that he remembered when plaintiff’s attorney 
called up in reference to the policy and his asking whether the policy was in force; 
that he thereupon made inquiry of the renewal department of the person in charge 
thereof and who kept the records of that department where he would go for informa- 
tion on the subject, and was told that “the policy appeared to be in force’; that he. 
gave the attorney information to this effect; that on August 24, 1916, after learning 
of the death of the insured, he wrote plaintiff that the policy was not in force for 
the reason that insured did not pay the premium notes. 

Afterwards plaintiff’s attorney went to the office of the defendant and saw 
the assistant secretary, and at this time the latter said to him “that he had had a 
number of conversations with Mr. O’Donnell” (the insured), “one of which was 
shortly before his death, and that Mr. O’Donnell had promised that he would pay; 
would come in shortly to pay the premium.” (Evidently this refers to the payment 
of the premium notes) Defendant failed to offer in evidence the records of the 
renewal department to show whether or not they disclosed that the information 
obtained by the assistant secretary at the time of the telephone conversation was an 
error or true. 

[1] It is insisted that the court erred in failing to give defendant’s instruction 
in the nature of a demurrer to the evidence at the close of all the testimony, for the 
reason that under the provisions of the application and the policy, and the admission 
that the premium notes were not paid when due. it was the duty of the court to direct 
a verdict for the defendant. This, no doubt, would be true if it were not for the facts 
appearing in the evidence tending to show a waiver on the part of the defendant of 
the forfeiture of the policy for the non-payment of the premium notes. When the 
case was here before it was reversed and remanded for the reason that at the former 
trial plaintiff attempted to recover upon the theory that defendant was looking to 
the soliciting agent to whom the notes were made for their payment; that credit was 
extended by the agent to the insured for the amount of the premium instead of by 
the defendant. There was no evidence that defendant looked solely to the agent 
for payment, and, in view of the provisions of the application and policy, it was held 
that there could be no recovery upon this theory. The court, in remanding the case, 
said, at loc. cit. 924: 

‘“* * * Although the contract provided for a forfeiture in case of default, yet the 
effect of that may be nullified if the same be waived; and it would seem that in this 
case there is room for a jury to find that the prompt payment of the notes was waived 
by the company and by the agent also, if the forfeiture clause be for his benefit too. 
For this reason we do not reverse the case outright, as defendant so earnestly insists, 
but reverse the judgment and remand the cause for a new trial on the theory of 
waiver if the plaintiff chooses to do so.” 

It appears that the case was tried the second time on the theory outlined by the 
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court. We think there is no question but that there was sufficient evidence to show a 
waiver of the forfeiture provisions. After the notes became due and were unpaid, 
defendant sought to collect the premium notes covering the full year’s premium, 
and notified the insured that the second year’s premium was about to mature, that 
the insurance was in full force, and that it would become null and void unless the 
premium was paid on or before a certain date mentioned. This was clearly a recogni- 
tion that the policy had not yet lapsed. After insured’s death the officer in charge 
of the records of defendant admitted the policy was in full force and effect. 
These records weré not produced or introduced in evidence showing that any mistake 
had been made. There is clearly an inference that defendant’s records show that 
the policy was in force at the date of insured’s death as reported by the officer of 
the company. 22 C. J. § 55, p. 115. That there was ample evidence of waiver of 
forfeiture is apparent. O’Donnell v. Insurance Co., supra; Hanley v. Life Asso- 
ciation of America, 4 Mo. App. 253, 258; Thompson v. Insurance Co., 52 Mo. 469; 
Insurance Co. v. Springgate, 129 Ky. 627, 112 S. W. 681, 113 S. W. 824, 19 L. R. A. 
= S.) 227; Security Life & Annuity Co. v. Underwood (Tex. Civ. App.) 150 S. W. 


[2] Objection is made to the testimony of plaintiff's attorney relating to the 
we conversation with the assistant secretary of the defendant, for the reason 
that: 

The “rights of the parties became fixed at the death of the insured, and nothing 
said or done thereafter could waive any forfeiture which occurred before the death 
of the insured.” 

This evidence was not introduced for the purpose of showing waiver at the time 
the statement was made by the assistant secretary, but it was competent evidence upon 
the question as to whether the defendant had theretofore waived the forfeiture. 
O’Donnell v. Insurance Co., supra. The same may be said of the introduction in 
evidence by the plaintiff of the notice of the second year premium. 

{3] It is insisted that the court erred in permitting plaintiff's attorney to relate 
to the jury the arguments he made to representatives of the company, after the 
company had denied liability, showing why defendant should pay the policy, and 
allowing the attorney to testify as to what was said by the assistant secretary in 
relation to the conversations had between him and the insured concerning the payment 
of the premium notes. Upon an examination of the record we find that the court 
struck out the testimony of the attorney as to the arguments he had with the repre- 
sentatives of the company showing why the policy should be paid. The statements 
of the assistant secretary of the company relating to the conversations he had with 
the insured concerning the payment of the notes were admissible, as going to show 
that the company was attempting to collect the full-year premium after the date it had 
claimed that a forfeiture had occurred. It is claimed that the assistant secretary of 
the defendant is not shown to have had authority to bind the defendant as to state- 
ments he made relating to matters occurring prior to the death of the insured. We 
assume that this refers to the statement of the assistant secretary to plaintiff’s attor- 
ney that he had talked to the insured about paying his premium noes. However, 
it appears that the assistant secretary was in charge of the matter of collecting the 
premium notes, and the conversation had between him and the insured in reference 
to their collection would appear to be competent testimony. Porterfield v. Surety 
Co., 201 Mo. App. 8, 210 S. W. 119; Phillips v. Railroad, 211 Mo. 419, 438, 441, 111 
S. W. 109, 17 L. R. A. (N. S.) 1167, 124 Am. St. Rep. 786, 14 Ann. Cas. 742. And 
it seems clear to us that if the assistant secretary, who had charge of defendant’s 
premium department and the premium notes in question and their collection, would 
not have implied authority to bind the defendant by the admission that he attempted 
to collect these notes, made in the course of the business that he had charge of, and 
with respect to matters within the scope of his authority, no officer of the defendant 
had such authority. These admissions were made at the home office of defendant 
by an executive officer to whom plaintiff’s attorney was referred for information on 
the subject. Consequently, to hold that the evidence was incompetent on the ground 
of lack of authority in him would be to say that defendant, being a corporation and 
acting only through agents, could not make admissions of this kind. We cannot so 
hold. oe v. Loan Co., 86 Mo. App. 103; Pitts v. Steele Mercantile Co., 75 Mo. 
App. 221. 

[4] Objection was made to the introduction in evidence of the notice to insured 
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that the second premium was due, and the envelope in which this notice came. This 
notice was identified by plaintiff. She stated that on examination of deceased’s mail 
after his death she found the notice in the envelope. At one place in her testimony 
she stated that she thought it was a card, but evidently she must have referred to 
the notice itself being written on an ordinary card instead of on a postal card, for 
the reason that she afterwards identified the envelope as containing the notice, and 
stated that she did not know whether the envelope was sealed or unsealed at the time 
she procured it. The envelope and notice were introduced in evidence at the first 
trial, but had been lost in the interim, and copies were introduced in evidence at the 
last trial. The copy of the envelope shows that it had written or printed on it the 
following: “Return in five days to Kansas City Life Ins. Co. Rialto Building, 
Kansas City, Missouri”; “Kansas City, Aug. 14, 2 p. m. 1916, Mo.” It is insisted 
that plaintiff did not show that the letter was in answer to one written by the 
deceased, and it did not appear that it came through the mails; that it is not shown to 
have been signed by any duly authorized agent of the defendant. 

[5] The question as to whether a sufficient foundation has been laid for the admis- 
sion of evidence of this kind is addressed largely to the discretion of the trial court. 
22 C. J. pp. 907, 908. The person to whom the letter was addressed was dead; 
his wife found the letter in his mail with the postoffice stamp upon the envelope 
and the return mark of the defendant. The copy of the envelope shown in the abstract 
fails to disclose the name of the addressee or that there was one. It does not appear 
whether the envelope was of the “window” variety, but it might well have been, as the 
inclosure was addressed so such an envelope could have been used. The envelope 
came through the mails, and this could not have happened in the absence of the name 
of an addressee disclosed by the envelope, so the inference is strong that such dis- 
closure appeared. We, therefore, are justified in saying that there was evidence that 
the envelope came through the mails addressed to the insured. 

It appears that at the former trial defendant’s secretary identified this notice, but 
he was not asked concerning this matter at the last trial, and this part of the record 
of the former trial was not used in this case, and we may not consider this as helping 
out plaintiff in the matter. There was uncontradicted testimony without the use of 
this notice ample to show a waiver of forfeiture on the part of the defendant. De- 
fendant did not deny that it sent the notice, and on its face it bears evidence of the 
source from which it came, and relates to matters which would be known only to 
the alleged sender and the addressee. It is headed by the name of the officers and 
the words “Kansas City Life Insurance Company, Kansas City, Missouri’; it men- 
tions correctly the number of the policy, the due date of the second premium, the 
correct amount thereof, arid has the correct address of the insured. 

“The mere fact that a letter purports to have been written by the person who is 
claimed to be the writer thereof is not alone sufficient to warrant its reception in 
evidence, but it is necessary that there shall be some other proof of its authententicity 
and genuineness. The usual method of proving the genuineness of a letter is by 
proof of the handwriting; but other evidence may be resorted to for this purpose. 
Thus a letter not in the handwriting of the alleged sender may be looked into for 
internal evidence of the source from which it came, as for instance the fact that it 
relates to matters which are known only to the alleged senders. A telegram, like a 
letter, is not admissible in the absence of proof of its authenticity either by proof of 
the handwriting, where the original message is offered, or by other evidence of its 
genuineness. 

“Tt is not necessary that it should be proved béyond a reasonable doubt that 
the letter is that of the alleged author, but evidence which, if uncontradicted, would 
satisfy a reasonable mind of that fact is sufficient to authorize the admission of the 
letter, and whether a sufficient foundation has been laid for the admission of the evi- 
eg en addressed to the discretion of the trial court.” 22 C. J. pp. 906, 907, 
908, § 1109. . 

We think under the circumstances that the court did not err. in admitting the 
notice in evidence. 

[6] It is stated that the contents of thé notice are not inconsistent with the 
idea of forfeiture; that “it was reasonable to suppose that the insured might desire 
to take advantage of his right to reinstatement. Under this state of the facts it was 
not inconsistent with the forfeiure of the policy subject to re-instatement to keep the 
insured advised for a reasonable time of the maturity of future premiums. The 
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notice was not a demand for a past-due premium, but was notice of a premium to 
become due in the future.” However this may be, the notice states that “a grace 
of 30 days during which the policy will remain in force will be allowed.” And unless 
the premium therein mentioned should be paid on or before the date therein mentioned, 
“the policy will have become void.” This is language inconsistent with the idea that 
the policy was not in force at the time the notice was sent. Stiepel v. German Ameri- 
= gy Ass’n, 55 Mo. App. 224, 234, 235; Chicago Life Ins. Co. v. Warner, 80 
; Points are made in the assignment of errors as to the giving and refusing of 
instructions, but, as these points are not developed anywhere in the brief, we may 
ignore them. State v. Whitsett, 232 Mo. 511, 134 S. W. 555. 

The judgment is affirmed. 

All concur. 


LIACHOVITZKY v. NEW YORK LIFE INS. CO. 
(Supreme Court, Appellate Term, First Department. December 3, 1925.) 
212 New York Supplement 722. 

2. INSURANCE—FAILURE TO PAY PREMIUMS ON POLICY ISSUED IN 
RUSSIA HELD SUFFICIENTLY EXCUSED BY ALLEGATION THAT 
INSURER WITHDREW FROM RUSSIA. 

That insured, suing American insurance company on endowment policy issued 
and to be performed in Russia, to: excuse failure to pay premiums, alleged insurer’s 
withdrawal from Russia in 1918, did not make complaints insufficient, without allega- 
tions as to law of Russia. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

3. INSURANCE—INSURED’S DEMAND IN 1925 FOR PAID-UP POLICY 
AS OF 1918 HELD NOT TOO LATE. 

Where American insurance company withdrew from Russia in 1918 and repudi- 
ated liability on endowment policy, insured’s demand for paid-up policy in 1925 as of 
1918 was not too late. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

4. INSURANCE—THAT INSURED, SUING ON RUSSIAN_ POLICY, 
SOUGHT INEXACT REMEDY, HELD NOT TO CHANGE CAUSE OF 
ACTION, NOR REQUIRE ALLEGATION AS TO RUSSIAN LAW. 
That insured, under policy issued and to be performed in Russia by American 

‘company, sued in 1925 for paid-up policy as of 1918, when he ceased to pay pre- 

miums because of company’s withdrawal from Russia, instead of for value of paid- 

up policy, did not affect character of cause of action, nor require allegation as to 

Russian law, since all matters of remedy are determined by law of forum. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from City Court of New York. : + Sy f 

Action by Jacob M. Liachovitzky against the New York Life Insurance Com- 
pany. From an order dismissing his complaint for failure to state a cause of action, 
plaintiff appeals. Reversed, and motion denied, with leave to defendant to answer. 

Argued October term, 1925, before Guy, Bijur, and Mullan, JJ. 

Borris M. Komar, of New York City, for appellant. x 

Sullivan & Cromwell, of New York City (John Foster Dulles and Roger S. 
Lamont, both of New York City, of counsel), for respondent. — ; ; 

Biyur, J. The particular defect to which defendant's motion is addressed is 
failure to allege the applicable law of Russia. The complaint sets forth two causes 
of action. It alleges, as the first, that in December, 1902, defendant issued in Russia 
a 20-year life insurance policy to plaintiff under the terms of which it promised 
to pay on December 1, 1922, in the city of Petrograd, _Russia, the sum of 3,000 
rubles, if plaintiff then survived, in consideration of plaintiff's payment of annual 
premiums; “that said policy and all the sums due thereon and thereunder were and 
are payable at the city of Petrograd, Russia”; that since December, 1918, defendant 
has maintained no offices in Russia; that in 1919 defendant repudiated all liability 
under said policy; that plaintiff was able and willing to pay the premiums, but was 
unable to do so by reason of defendant’s withdrawal from Russia. It asks for the 
payment of the face amount of the policy, due December 1, 1922, less the premiums 
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unpaid. As the second cause of action it alleged that the policy provided that, on 
default in payment of premiums after the third year, the defendant would issue on 
demand a paid-up policy in a sum set forth in a table annexed to the policy; that 
plaintiff, on April 15, 1925, demanded of defendant the issuance of such a paid-up 
policy and the payment of the amount due thereunder; and prays for the like sum 
as in the first cause of action. 

[1] The learned judge below was of opinion, as urged by defendant, that this 
complaint could not be sustained, unless the plaintiff set forth the law of Russia 
establishing the validity of his claim. The rule in this state is expressed in Latham 
v. De Loiselle, 3 App. Div. 525, 527, 38 N. Y. S. 270, 271, affirmed on opinion below 
158 N. Y. 687, 53 N. E. 1127: 

“The plain case is presented of one seeking to enforce rights acquired under 
a contract made abroad * * * of a character enforceable in the courts of this state, 
one apparently made in the course of commercial transaction, and the recognition 
and enforcement of which will not violate any law of this state, nor run counter 
to any dictate of public policy. Under such circumstances we conceive the law 
to be well settled that the courts of this jurisdiction, which are open to foreigners 
as well as to citizens, will determine the rights of the parties to the contract by our 
own law, and if the law of the place in which the contract was made differs in any 
respect from the law of the forum, so that liability according to the lex loci con- 
tractus would not attach, or would be avoided, it is for the defendant, claiming the 
benefit of the foreign law, to show the existence of its provision invalidating the 
contract sued upon.” 

This was said in a case where plaintiff was suing upon a guaranty, made in 
France, of the indebtedness of her husband to a French merchant. 

In Cuba R. R. Co. v. Crosby, 222 U. S. 473, 32 S. Ct. 132, 56 L. Ed. 274, 38 
L. R. A. (N. S.) 40, a workman was suing for an injury caused by defendant’s 
defective machinery. Plaintiff alleged that he had noticed the defect and reported 
it, and had been promised that it should be repaired. The court, by Mr. Justice 
Holmes, declined to sustain a presumption that a cause of action existed in Cuba 
under these circumstances, in view of the fact that the pertinent doctrine in this 
country was characterized by peculiarity and difficulties, and dominated by “the 
great consideration with which workmen are treated here.” But the court said: 

“It may be that, in dealing with rudimentary contracts or torts made or com- 
mitted abroad, such as promises to pay money for goods or services, or battery 
of the person, or conversion of goods, courts would assume a liability to exist if 
nothing to the contrary appeared. Parrot v. Mexican Central Railway Co., 207 
Mass. 184 [93 N. E. 590, 34 L. R. A. (N. S.) 264]. Stich matters are likely to 
impose an obligation in all civilized countries.” 

In the Parrot Case, supra, at page 192, the Supreme Judicial Court of Massa- 
chusetts (93 N. E. 593) wrote: 

“Mr. Wigmore, in his work on Evidence, also says in section 2536 that pre- 
sumption may, within certain limits, be resorted to. He adds: ‘If the foreign state 
is not one whose system is founded on the common law, the presumption (that its 
law is the same as that of the forum) will probably not be made, unless the principle 
involved is one of the law merchant common to civilized countries.’ Here is an im- 
plication that universal rules or principles, known to be common to all civilized 
countries, will be presumed to be recognized by the courts of all nations.” 

See, also, Langdon v. Young, 33 Vt. 136, 138;. Sliosberg v. New York Life 
Ins. Co., 125 Misc. Rep. 417, 211 N. Y. S. 270; Story’s Conflict of Laws (8th Ed.) 
note by Dean Bigelow to paragraph 637, at page 863. 

[2] The causes of action in the complaint before us are within the spirit of the 
federal and Massachusetts cases, and well within the scope of the actual decision 
of the New York case cited. Respondent’s counsel claims to find elements of diffi- 
culty and peculiarity in the fact that plaintiff undertakes to excuse his own non- 
performance; i.e., failure to pay premiums after 1918. As I read it, however, the 
cause of action is merely one to recover a sum of money in accordance with defend- 
ant’s literal promise, and surely in no civilized community can a plaintiff be expected 
to perform a condition precedent thereto, if defendant has itself rendered such 
performance impossible. 

[3, 4] As to the second cause of action, respondent urges in substance that 
plaintiff did not demand a paid-up policy at the time he ceased to pay premiums; 
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that his demand, made three years after the maturity of the policy, for a paid-up 
policy of a less amount as of 1918, was belated, and presents a wholly different 
Situation from that which would have existed, had he made the demand in 1918; 
that in the latter event, had a policy been issued to him, it would have contained 
stipulations and conditions which might have redounded to defendant’s advantage 
in the meantime, etc.; and that thus the cause of action became complex. As to 
the former consideration, it must be noted, as it has been in regard to the first cause 
of action, that defendant itself is alleged to have made a timely demand impossible. 
As to the latter, plaintiff may have asked for an inexact form of relief, rather than 
for the value of the paid-up policy as of the date of the. default (see New York 
Life Ins. Co. v. Statham, 93 U. S, 24, 23 L. Ed. 789); but this does not affect the 
character of the cause of action, and “all matters respecting the remedy” are to be 
determined by the law of the forum. Union Nat. Bank v. Chapman, 169 N. Y. 
538, 543, 62 N. E. 672, 57 L. R. A. 513, 88 Am. St. Rep. 614; Pritchard v. Norton, 
106 -U),,5. 424, .133,.1.S. Ce: 102,27 :L, 26d. 104. 

Order reversed, with $10 costs and disbursements, and motion denied, with $10 
costs, with leave to defendant to answer within six days after service of a copy 
of the order entered hereon upon payment of said costs. All concur. 


ENGLISH v. METROPOLITAN LIFE INS. CO. 

(Supreme Court, Appellate Division, Third Department. January 6, 1926.) 
213 New York Supplement 1. 
INSURANCE—INSURED’S ADMINISTRATOR, ADJUDGED ENTITLED 

TO PROCEEDS OF LIFE POLICY BY FEDERAL COURT, HELD NOT 

ENTITLED TO RECOVER COSTS THEREIN, IN ACTION AGAINST 

INSURER FOR CONVERSION. 

Where insurance company brought interpleader action in federal court under 
Act Cong. Feb. 22, 1917, c. 113 (U. S. Comp. St. § 99la), and on paying proceeds 
of policy into court was discharged from liability, insured’s administrator, adjudged 
in interpleader suit to be entitled to proceeds, was not entitled to recover costs of 
litigation from insurer in action for conversion of policy in state court, since inter- 
pleader suit superseded the present action, and all questions were or should have 
been decided therein. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


Appeal from Trial Term, Washington County. 

Action by Everett S. English, as administrator of the goods, chattels, and credits 
of Jesse P. English, deceased, against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, after trial before the court without a jury, defend- 
ant appeals. Reversed on the law, and complaint dismissed. 

Argued before Cochrane, P. J., and Kellogg, Hinman, and McCann, JJ. 

Brackett, Todd, Wheat & Wait, of Saratoga Springs (Spencer B. Eddy, of 
Saratoga Springs, of counsel), for appellant. 

Herbert Van Kirk, of Greenwich, for respondent. 

CocuraneE, P. J. The defendant issued a policy of insurance on the life of 
Jesse P. English, payable to him November 3, 1940, or to his estate if he died before 
that time. He died intestate January 18, 1921, without having assigned the policy 
or his interest therein. Thereupon the plaintiff, as administrator of his estate, be- 
came entitled to the proceeds of the policy. Plaintiff sent the policy, together with 
proof of death of Mr. English, to the defendant, for the purpose of receiving pay- 
ment of the policy. The defendant, without the knowledge of plaintiff, delivered 
it to one Florence Joyner, who it is stipulated “claimed to be the equitable owner 
thereof.” She was a resident of the state of Connecticut, and began an action in 
that state against the defendant to recover on said policy. 

By Act of Congress of the year 1917 (Act Feb. 22, 1917, c. 113, 39 Stat. 929 
[U. S. Comp. St. § 991a]), section 786 of Barnes’ Federal Code, it was enacted as 
follows: 

“The District Courts of the United States shall have original cognizance to 
entertain suits in equity begun by bills of interpleader where the same are filed by 
any insurance company or fraternal beneficiary society, duly verified, and where 
it is made to appear by such bill that one or more persons, being bona fide claim- 
ants against such company or society, reside within the jurisdiction of said court; 





Life] Hayworth v. Philadelphia Life Ins. Co. 455 


that such company or society has made or issued some policy of insurance or cer- 
tificate of membership providing for the payment of a sum of money; * * * that 
two or more adverse claimants, citizens of aifferent states, are claiming or may 
claim to be entitled to such insurance or benefits and that such company or society 
deposits the amount of such insurance or benefits with the clerk of said court and 
abide the judgment of said court. In all such czeses the court shall have the power 
to * * * hear said bill of interpleader and decide thereon according to the practice 
in equity; to discharge said complainant from further liability upon the payment of 
said insurance or benefit as directed by the court, less complainant’s actual court 
costs; and shall have the power to make such orders and decrees as may be suitable 
and proper. * * *” , 

Proceeding under that statute, the defendant began a suit in equity in the Dis- 
trict Court of the United States for the Northern District of New York, where the 
plaintiff herein resides, in which suit the defendant interpleaded the parties hereto, 
paid the proceeds of the policy into court, and procured an injunction restraining 
the plaintiff and said Florence Joyner from prosecuting the actions commenced by 
them respectively against the defendant. It was also adjudged that the defendant 
herein was “discharged from any further liability” to the plaintiff herein upon said 
policy. Such proceedings were thereafter had in said action in the District Court 
that it was adjudged that plaintiff was entitled to the proceeds of the policy, and 
a direction was made that the same be paid to him. The present action is one for 
the conversion of the policy. Plaintiff does not seek the value of the policy or its 
proceeds. That relief has been granted him by the District Court. But he has been 
permitted a recovery in this action of conversion for the costs awarded by the Dis- 
trict Court payable from the proceeds of the policy and his expenses incidental to 
the litigation in that court. 

It should also be observed that such costs and disbursements were incurred 
subsequent to the commencement of this action. We think such recovery cannot 
be sustained. It is probably true that the delivery of the policy to Florence Joyner 
by\ the defendant was a conversion thereof, but it is not apparent that such con- 
version gave her any advantage. The rights of the parties were fixed when Mr. 
English died. Delivery of the policy to her thereafter did not enable her to make 
a claim thereto, nor did it enable her to more effectively prosecute such claim. That 
she could do just as well without such possession of the policy as the defendant 
could give. The situation was such that the District Court had jurisdiction of the 
entire controversy. Having such jurisdiction that court restrained the prosecution 
of this action and proceeded to adjudicate the rights of the parties. It decided in 
favor of plaintiff. The costs and expenses incurred were incidental to that litiga- 
tion, and we think the plaintiff is entitled to no relief herein which could not have 
been granted in that action. Had the defendant retained the policy or returned it to 
plaintiff the claim of Florence Joyner “to be the equitable owner thereof” would 
still have existed. Delivery of the policy by the defendant added nothing to her 
claim. It was a circumstance of no importance as far as she was concerned. The 
right of the defendant to bring its interpleader suit under the federal statute did 
not depend on the whereabouts of the policy nor on a pending action by either party. 
That statute authorizes such suit whenever “two or more adverse claimants, citizens 
of different states are claiming or may claim to be entitled to such insurance (italics 
ours). That interpleader suit superseded the present action, and all questions were 
or should have been decided therein. The costs and expenses incidental to that 
action were in no sense caused by the wrongful disposition of the policy by the 
defendant. 

The judgment should be revérsed on the law, and the complaint dismissed, with 
costs. All concur. 


HAYWORTH v. PHILADELPHIA LIFE INS. CO. (No. 498.) 
(Supreme Court of North Carolina. Dec. 16, 1925.) 
130 Southeastern Reporter 612. 
1. eT TO PAY PREMIUM NOTE RENDERS POLICY 
When a note is given for the payment of a premium in a life insurance policy, 
which, with the note, contains a stipulation that the policy shall cease and deter- 
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a on the failure to pay the note at maturity, failure so to pay renders the policy 

void. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

4. INSURANCE—ACCEPTANCE OF CHECK, IN LIEU OF PREMIUM 
NOTE MARKED “PAID,” WAS CONDITIONAL PAYMENT, AND CON- 
STITUTED NO PAYMENT OF NOTE WHEN CHECK WAS RE- 
TURNED UNPAID. 

Acceptance of check, in lieu of premium note marked “Paid,” was conditional 
payment, and constituted no payment of note when check was returned unpaid by 
reason of the fault of the drawer in not having sufficient funds in the bank to 
meet the check. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

5. INSURANCE—COURTS MUST ENFORCE POLICY CONTAINING NON- 
AMBIGUOUS CLAUSE RELATIVE TO FORFEITURE IN EVENT OF 
NONPAYMENT OF PREMIUM NOTE AT MATURITY. 

Where policy and premium note contain a stipulation providing that, on failure 
to pay note at maturity, policy shall cease and determine, there is no room for con- 
struction, and the courts must enforce the policy as made. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from Superior Court, Rowan County; Lane, Judge. 

Action by Sarah K. Hayworth against the Philadelphia Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 

The material facts appearing in the complaint are as follows: 

Defendant issued, September 24, 1920, a policy of insurance on the life of John 
B. Hayworth, payable to plaintiff at the death of the insured, her husband; pre- 
mium $100.08 per year, payable in advance. The first premium was duly paid and 
the policy delivered on its date. When the second premium became due September 
24, 1921, the insured paid defendant cash $27.33, and delivered to it three notes of 
$25, each, payable December 24, 1921, March 24, 1922, June 24, 1922, respectively. 
The note due December 24, 1921, was paid. These notes each contained the fol- 
lowing : 

“That, if this note is not paid at its maturity or at the expiration of any period 
to which it shall be extended, the said insurance contract No. 58160 shall lapse, and 
all further liability of said Philadelphia Life Insurance Company on account of 
said contract shall immediately cease and determine.” 

This provision was subject to other privileges and provisions not material to 
this case, except it is provided that— 

“No personal liability accrues under this note, and, in event of nonpayment, 
the sole remedies of the company shall be as stated herein.” 

When note due March 24, 1922, came due, the defendant agreed with the insured 
to extend its payment to June 6, 1922, upon receipt of approved personal health 
certificate and check for $25, postdated June 6, 1922, and in receipt thereof, defend- 
ant wrote the insured that 

“We have extended the time for the payment of your note to June 6, 1922, on 
which date we will deposit your check and forward this note to you.” 

This check was written May 8, 1922; drawn on the Bank of Lexington, at Lex- 
ington, N. C.; and was deposited for collection in the city of Philadelphia June 
7, 1922; presented at the Bank of Lexington for payment June 9, 1922; payment 
refused for that the insured did not have sufficient funds in the bank to pay the 
same; and on June 7, 1922, when the check was deposited for collection, defendant 
stamped the note “Paid,” and returned the same to the insured. The insured, on 
June 6, 1922, had sufficient funds in the Bank of Lexington to pay said check. The 
defendant, June 22, 1922, wrote the insured that his check dated June 6, 1922, had 
been returned unpaid, further stating: 

“As this check was given in payment of your note of $25, together with accrued 
interest of 60 cents, due by extension June 6, 1922, on your policy No. 58160, this 
policy has lapsed for nonpayment of this note.” : 

There was a further statement in this letter that they would be glad to receive 
his remittance for the note and reinstate the policy if the remittance was received 
on or before July 3, 1922, and, if a health certificate (a form inclosed) should be 
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received and approved by the defendant’s medical department. The insured died 
June 23, 1922. 

The policy, among other things, provided that the “failure to pay any premium 
or note when due will forfeit the policy and all payments thereon.” 

The defendant demurred ore tenus to the complaint, and the court below sus- 
tained the demurrer. 

Z. I. Walser, of Lexington, and R. Lee Wright, of Salisbury, for appellant. 

Rendleman & Rendleman, of Salisbury, and Stewart, McRae & Bobbitt, of Char- 
lotte, for appellee. 

VARSER, J. An action was instituted in the superior court of Davidson county 
between the same parties, and on the same policy, and removed to the District Court 
of the United States at Greensboro, and there tried. In this first action, $6,000 was 
demanded on account of the double indemnity provision in the policy. Plaintiff there 
recovered, but, upon writ of error in the Circuit Court of Appeals, the judgment in 
favor of the plaintiff was reversed, and the action remanded for a new trial. 

Upon examination of the authorities we are convinced that the reasoning con- 
tained in the opinion of Circuit Judge Rose is not only clear and satisfactory, but is 
supported by the prevailing authorities, and that the plaintiff cannot recover. Phila- 
delphia Life Ins. Co. v. Hayworth (C. C. A.) 296 F. 339. 

When this action was remanded to the district court at Greensboro, the plain- 
tiff submitted to a voluntary nonsuit, and instituted the present action in Rowan 
superior court, claiming only $3,000, not declaring upon the public indeminity pro- 
vision of the policy. 

The facts stated in the complaint, as set out above, were the established facts 
upon which the Circuit Court of Appeals rendered its opinion. We feel that it 
would be unnecessary to submit further reasons than those given in this opinion. 
However, in addition to the authorities cited in that opinion, there are other decisions 
from this state fully supporting the conclusions therein reached. 

[1] When a note is given for the payment of the premium in a life insurance 
policy, and the note and the policy contain a stipulation that, upon the failure to pay 
the note at maturity, the policy shall cease and determine, then a failure so to pay 
such premium note renders the policy void. Ferebee v. Ins. Co., 68 N. C. 11; Sexton 
v. Ins. Co., 157 N. C. 142, 72 S. E. 863; Sexton v. Ins. Co., 160 N. C. 597, 76 
S. E. 535; Murphy v. Ins. Co., 167 N. C. 334, 336, 83 S. E. 461; Perry v. Ins. Co., 
150 N. C. 145, 63, S. E. 679; McCraw v. Ins. Co., 78 N. C. 149; Underwood v. Ins. 
Co., 177' N: C. 327, 34; 98'S. E. S32. 

[2] It is also further established in this jurisdiction that— 

“In the absence of an agreement to the contrary, the delivery of a check by the 
debtor to the creditor and the acceptance by the creditor of the check is not a pay- 
ment of the indebtedness until the check has been paid.” Graham v. Warehouse 
Co., 189 N. C. 536; 127 S. E. 542; Bank v. Barrow, 189 N. C. 303, 127 S. E. 3; 
Wilson v. Jennings, 15 N. C. 90; Spear & Patton v. Atkinson, 23 N. C. 262; Mauney 
v. Coit, 86 N. C. 463; Bank v. Hollingsworth, 135 N. C. 571, 47 S. E. 618; Chemical 
Co. v. McNair, 139 N. C. 334, 51 S. E. 949, 

[3, 4] In Ins. Co. v. Durham County, 190 N. C. 58, 128 S. E. 469, the court 
says: 

“The checks which were not paid do not constitute payments.” 

The premium note was not paid. A worthless check is not a payment. There 
is no fact in the complaint that tends to show that the check was accepted as a pay- 
ment. It was a conditional payment, and, when it was not paid, the condition which 
prevented it from operating as a payment happened and the policy lapsed. The 
failure to have the funds in the bank to meet the check was the fault of the drawer, 
and no loss resulted from any delay on the part of the payee. 

[5] When such a provision of forfeiture appears in the policy and in the pre- 
mium note there is no room for construction, the intent of the parties is clear, and 
the courts must enforce these contracts as made. The forfetture occurred, and plain- 
tiff cannot recover. Pitt v. Berkshire Life Ins. Co., 100 Mass. 500; Crafton v. 
Home Ins. Co., 199 Ky. 517, 251 S. W. 992. When the note contains the forfeiting 
stipulation, and the policy does not, nonpayment is fatal according to Holly v. Metro- 
politan Life Ins. Co., 105 N. Y. 437, 11 N. E. 507; Ressler v. Fidelity Life Ins. Co., 
110 Tenn. 411, 75 S. W. 735. See also, Hale v. Michigan Farmers’ Mutual Ins. 
Co., 148 Mich. 453, 111 N. W. 1068; Underwood v. Security Life & Annuity Co., 
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108 Tex. 381, 194 S. W. 585. An interesting note on this subject is in Yale Law 
Journal, vol. 35, No. 2, December, 1925, 236. 
We conclude the judgment below must be affirmed. 


SOVEREIGN CAMP, W. O. W., v. BAILEY. 
(No. 3030.) 
{Court of Civil Appeals of Texas. Texarkana. Nov. 18, 1925. Rehearing Denied 
Dec. 3, 1925.) 
277 Southwestern Reporter 782. 
1. INSURANCE—LAWS OF FRATERNAL BENEFICIARY ASSOCIATION, 
ao. WITH BENEFIT CERTIFICATE CONSTITUTE CON- 
a. 
Laws of fraternal beneficiary association, together with benefit certificate issued 
by it, constitute contract between association and member thereof. 
(For other cases, see Insurance, Dec. Dig. § 718.) 


4. INSURANCE—MERE KNOWLEDGE THAT ARREARS PROFFERED 
FOR REINSTATEMENT IS INSUFFICIENT ON WHICH TO PREDI- 
CATE WAIVER OF REQUIREMENT OF GOOD HEALTH. 

Mere knowledge that arrears were proffered for reinstatement of member of 
fraternal beneficiary association is insufficient on which to predicate waiver of require- 
ment of good health as condition of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


6. INSURANCE—DELINQUENT MEMBER BOUND TO KNOWLEDGE OF 
FUNDAMENTAL LAWS OF ORDER IN RESPECT TO RIGHT TO RE- 
INSTATEMENT. 

Insured member of a fraternal beneficiary association was bound to a knowledge 
of the fundamental laws of the association in respect to the right of reinstatement. 
(For other cases, see Insurance, Dec. Dig. § 718.) 


7. INSURANCE—CLERK OF LOCAL CAMP HELD UNAUTHORIZED TO 
WAIVE REQUIREMENT OF GOOD HEALTH AS CONDITION TO 
REINSTATEMENT. 

Clerk of local camp of fraternal beneficiary association was unauthorized to 
waive association’s requirement of good health as condition to reinstatement or any 
constitution or by-law provisions, where clause in constitution of such order author- 
ized by Rev. St. 1925, art. 4846, so provided. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


On Motion for Rehearing. 

8. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION HELD NOT 
TO HAVE WAIVED GOOD HEALTH REQUIREMENT IN ACCEPT- 
ING ARREARS IN PREMIUM FROM DELINQUENT MEMBER. 
Fraternal beneficiary association held not to have waived good health require- 

ment as condition to reinstatement of delinquent member, in originally accepting 

arrears in premium from such member, where at time of such acceptance it did not 

know the member was ill. 

(For other cases, see Insurance, Dec. Dig. § 763.) 


9. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION HELD 
NOT ESTOPPED FROM ASSERTING FORFEITURE OF POLICY FOR 
NONPAYMENT OF DUES WITHIN REQUIRED TIME. a, 
Fraternal beneficiary association held not estopped from asserting forfeiture of 

policy for nonpayment of dues within required time. 
(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Appeal from District Court, Dallas County; Town Young, Judge. 

Action by Mrs. Kate C. Bailey against Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

The suit is by appellee, the beneficiary, upon a benefit certificate issued to her 
deceased husband by the appellant. It is alleged that at the time of his death the 
deceased had fully paid all the dues and assessments on the certificate, and that all 
provisions in the certificate had been complied with and the certificate was in full 
force and effect. This is denied in the answer. The appellant pleaded that the 
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deceased had allowed his certificate to lapse and become null and void under the 
laws of the order by reason of his nonpayment of the regular dues and assessment 
for May, 1922, before the expiration of the said month of May, and that he had 
not been reinstated under the laws of the order, and that the order was under no 
obligation to reinstate him because on the tenth day after the suspension he was 
stricken with a disease which eventuated in his death within eight days. The ap- 
pellee, in reply, pleaded waiver of forfeiture for nonpayment of dues and assess- 
ment within the prescribed time by accepting payment of the same unconditionally 
after that time, and estoppel from asserting forfeiture of the right to benefits under 
the certificate. The case was tried upon an agreed statement of facts, and thereupon 
the court concluded that judgment should be entered in favor of the appellee. 

The appellant society is a fraternal beneficiary association having a lodge system 
with a representative form of government. J. F. Bailey, the husband of appellee, 
became a member of the order in November, 1897, at the age of 43 years. A 
benefit certificate was issued to him for $2,000, payable to his wife. The certificate 
contained the agreement of the insured to make prompt payment of all dues and 
assessments and to comply with and conform to all the laws, rules, and usages of 
the order. The insured died on June 18, 1922, and proof of his death was made in 
the manner required by and upon forms furnished by appellant. The officers of 
the Sovereign Camp received the proofs of death on July 12, 1922; and nine days 
afterwards, on July 21, 1922, wrote and mailed to appellee a letter notifying her 
that the claim made was refused upon the grounds “that he (the insured) was 
under suspension at the time of his death,” and “that he was never legally rein- 
stated after his suspension of June 1, 1922.” In the same letter the Sovereign Camp 
inclosed a draft drawn on its bank for $4.32. The draft bore the notation, “Money 
refunded acct. James F. Bailey.” The appellee received the letter. The $4.32 was 
the return of the assessments proffered for reinstatement. The suit was filed on 
January 25, 1923. 

The following agreed facts appear: 

“That the said James Franklin Bailey, the insured in said certificate named, 
died on the 18th of June, 1922, and that he was a member in good standing in the 
defendant order up to and including midnight of May 31, 1922. That whether he 
was a member therein in good standing at the time of his death is a disputed issue 
in this case, the plaintiff claiming that he was, and defendant denying it. 

“That during the year 1922 the said James Franklin Bailey resided in Dallas, 
Tex., and was a member of Lone Star Lodge No. 2 of defendant, located at Fort 
Worth, Tex., and that on June 10, 1922, a postal money order was purchased in 
Dallas and mailed on the same date to the clerk of Fort Worth Lodge for the full 
amount of the May dues, for both Sovereign and local camps. That the same was 
received by the clerk on the 12th day of June, 1922, and a receipt was issued by 
him on said last-named date therefor and mailed to defendant at Dallas, Tex. 

“That on June 17, 1922, a post office money order covering the June dues for 
1922 was mailed to the clerk at Fort Worth, which was by him duly received and 
receipt issued therefor and mailed on June 19, 1922. 

“That. during the year 1919 the said James Franklin Bailey paid his May dues 
on June 2d; that he paid his July dues on August 11th; that he paid his August 
dues on the 4th of September; that he paid his September dues on the 3d of October; 
and that he paid his December dues on the Ist day of January, 1920; that during 
the year 1920 he paid his January dues on the 7th of February; that he paid his 
February dues on the Ist of March; that he paid his September dues on the Ist 
day of October, and that he paid his December dues on the Ist day of January, 1921; 
that for the year 1921 he paid his February dues on the 3d of March; that he paid 
his April dues on the 2d day of May; that he paid his July dues on August Ist, and 
his December dues on the 2d day of January, 1922; and that during the year 1922 
he paid his March dues on the Ist of April; that he paid his April dues on the Ist 
day of May; that his May and June dues for that year were paid as hereinabove 
recited. That all of the dues aforesaid, with the exception of the May and June 
dues for 1922, were retained by the Sovereign Camp of the Woodmen of the World 
without any objection whatever made known to the insured or the beneficiary in 
said certificate named, and that all dues for said years were paid by mail from 
Dallas, Tex., to the clerk of Lone Star Lodge at Fort Worth. 

“It is further agree that not only sovereign Bailey made payments of his monthly 
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dues after the current month for which they were due as has above been set out, 
but that it is, and has been for some time, a general practice of a great many of 
the members of Lone Star Lodge to do likewise. 

“It is admitted that said draft was received by plaintiff on July 24, 1922, and 
that she refused to accept the same and immediately returned it to the general attor- 
ney of the defendant, who personally mailed the same to her. 

“That on the 21st day of July, 1922, the general attorney of the defendant in 
this case wrote a letter to the clerk of the local camp at Fort Worth. | 

“That on the 24th day of July, 1922, the clerk of the local camp at Fort Worth 
mailed to the plaintiff in this case two checks; one for the sum of $4.32, which he 
claimed to be a refund of the June dues for the year 1922, and a second check for 
fifty cents (50c), which was mailed on same date as a refund of May and June 
local dues; a copy of which checks are hereto attached, marked ‘Exhibit D’ and 
made a part hereof. That the same were received by the plaintiff in this case on 
July 25, 1922, and immediately returned to the sender. That at the time all the 
checks in this case were mailed to the plaintiff the Sovereign Camp had received 
notice of the death of the said James F. Bailey. That no objection was made, at 
the time said dues were paid, as to the time of their payment. That the first objec- 
tion on the part of the defendant in this case to the time or manner of the pay- 
ment of the dues was the receipt by the plaintiff in this case of the checks herein- 
above set out and the letters accompanying same. 

“It is further agreed that the deceased, J. F. Bailey, was first taken sick with 
the illness which caused his death on June 10, 1922; that he received medical 
attendance on said date; and that he died of said illness on June 18, 1922. 

“It is further agreed that at no time that any dues were paid by the insured, 
and especially the May and June dues of 1922, was any verbal or written repre- 
sentation whatever made to the defendant or the local lodge at Fort Worth, or 
to any one else, as to the condition of the health of the insured, and that no request 
or demand was made upon him, or any one representing him, by any person for a 
certificate concerning his health, or that he was in good health. 

It is further agreed that at the time of the receipt of the said May and June 
dues for 1922 by said clerk at Forth Worth, Tex., said clerk had no knowledge what- 
soever of the condition of the health of the said Bailey. 

“It is further agreed that none of the officers of the Sovereign Camp had actual 
knowledge of the fact that James F. Bailey’s dues had been paid for May, 1922, 
as has been in paragraph 3 hereinabove set out, and did not actually know of that 
fact until it received proof of death of said Bailey on July 12, 1922; nor did they 
have actual knowledge of the fact that said James F. Bailey paid any of his dues 
after same became delinquent, as set out in paragraph 6 hereof. It is further agreed 
that the clerk of Lone Star Lodge did not make remittances and report of collection 
of dues for May, 1922, to the Sovereign Camp until June 12, 1922, and that said 
remittance and report included the dues of James F. Bailey for May, 1922, made 
as hereinabove set out.” 

The laws of the order, as shown, appear as follows: 

“Sec. 63. (a) Every member of this society shall pay to the clerk of this camp 
one annual assessment or one monthly installment of assessment as required by 
these laws or by the provisions of his certificate, which shall be credited to and 
known as the Sovereign Camp fund, and he shall also pay such camp dues as may 
be required by the by-laws of his camp. He shall pay any additional Sovereign 
Camp fund and camp dues, or either, which may be legally called. 

“(b) If he fails to make any such payments on or before the last day of the 
month he shall stand suspended, and during such suspension his beneficiary certificate 
shall be void. 

“Sec. 64. A member suspended for nonpayment of assessments or dues is not 
entitled to any benefits of this society. He shall not be entitled to receive the pass- 
words nor to participate in any of the business or social proceedings of his camp. 
He may be admitted at a meeting only to pay his arrearage and must retire if he 
fails to do so. s 

“Sec. 65. No suspended member shall be reinstated whose health is at the time 
impaired, or becomes impaired within 30 days after any attempted reinstatement, 
or who has used intoxicants to such an extent as to become frequently intoxicated, 
or who has become addicted to the use of opiates, cocaine, chloral or other narcotic 
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or poison to such an extent as to impair his health, or who has made false repre- 
sentations in his application to become a member, or been guilty of any of the offenses 
mentioned in these laws. 

“Sec. 66. (a) Should a suspended member pay all arrearages and dues to the 
clerk of his camp within ten days from the date of his suspension, and if in good 
health at the time, and continue in good health for thirty days thereafter, and not 
addicted to the excessive use of intoxicants or narcotics, he shall be reinstated and 
his beneficiary certificate again become valid. 

“(b) After the expiration of ten days and within three months from date of 
suspension of a suspended member, to reinstate he must pay to the clerk of his 
camp all arrearages and dues and deliver to him a written statement and warranty 
signed by himself and witnessed that he is in good health at the time, and continue 
in good health for thirty days thereafter, and not addicted to the excessive use 
of intoxicants or narcotics as a condition precedent to reinstatement, and waiving 
all rights hereto if such written statement and warranty be untrue. 

“(c) Any attempted reinstatement shall not be effective for that purpose un- 
less the member be in fact in good health at the time, and continue in good health 
for thirty days thereafter, and if any of the representations or statements made 
by said applicant are untrue, then said payments shall not cause his reinstatement 
nor operate as a waiver of the aboce conditions.” 

“Sec. 82. (a) No officer, employee or agent of the Sovereign Camp, or of any 
camp, has the power, right or authority to waive any of the conditions upon which 
beneficiary certificates are issued, or to change, vary or waive any of the provisions 
of this constitution or these laws, nor shall any custom on the part of any camp 
or any number of camps—with or without the knowledge of any Sovereign officer— 
have the effect of so changing, modifying, waiving or foregoing such laws or 
requirements. Each and every beneficiary certificate is issued only upon the condi- 
tions stated in and subject to the constitution and laws then in force or thereafter 
enacted, nor shall the knowledge or act of any officer or employee of this society 
cause a waiver of the provisions of these laws by the society or an estoppel of this 
society.” 

Alvin H. Lane and Gresham, Willis & Freeman, all of Dallas, for appellant. 

Beall, Worsham, Rollins, Burford & Ryburn, of Dallas, for ‘appellee. 

Levy, J. (after stating the facts as above). The appellant’s propositions in 
effect present the points in view: (1) That the insured was not reinstated as a 
matter of right under his lapsed certificate, because at the time he was sick with a 
disease from which he subsequently died; and (2) the order did not waive com- 
pliance with the requirement of good health of the insured, and is not estopped 
from insisting that the insured was not a member in good standing at the time of 
his death. 

[1] It is believed that the appellant’s contention should be sustained. The laws 
of the order, quoted above, together with the benefit certificate, constitute the con- 
tract between the parties. The laws provide that if the insured member shall fail 
to pay his monthly installment of assessment and camp dues “on or before the last 
day of the month” for which the same are due and payable, “he shall stand sus- 
pended, and during such suspension his beneficiary certificate shall be void.” The 
provision is plain and direct, and thereunder the mere failure of the insured member 
to pay, as admittedly happened in the present case, his monthly assessment and 
dues at the appointed time, ipso facto works a forfeiture of his membership and 
an abrogation of the contract between the parties. That is the clear legal effect 
immediately upon the contingency happening, and the delinquent has not any longer 
a claim against the order, unless thereafter reinstated in the order in accordance 
with the terms and requirements of its laws in that respect. And viewed in the 
light most favorable to the appellee, there is no room in the evidence upon which 
to predicate a ruling that the insured member was reinstated, as a matter of right 
or contract, in the order prior to his death, or at all. The insured member did not 
meet, and was wholly disabled from meeting, the terms of the laws of the order 
authorizing and permitting reinstatement so far as relates to “good health.” The 
laws of the order expressly provide that an insured member who shall have for- 
feited his benefit certificate by a default in the payment of dues and assessment at 
the appointed time may be reinstated and his benefit certificate revived within the 
designated period of not exceeding three months after the default, only upon the 
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following conditions in fact existing, viz.: (1) “Pay all arrearages and dues to the 
clerk of his camp,” and (2) “be in good health” and not “impaired health” at the 
time of the application and for “30 days after any attempted reinstatment.” Pay- 
ment of arrearages and dues is not sufficient to accomplish the reinstatement unless 
the member actually be in good health at the time and continued in good health for 
30 days thereafter. The law expressly provides: 

“No suspended member shall be reinstated whose health is at the time im- 
paired, or becomes impaired within thirty days after any attempted reinstatement,” 
etc. * * * “Any attempted reinstatement shall not be effective for that purpose 
unless the member be in fact in good health at the time, and continue in good 
health for thirty days thereafter,” etc. 

Mr. Bailey, as admitted, “was first taken sick with the illness which caused his 
death, on June 10, 1922, that he received medical attendance on said date, and that 
he died of said illness on June 18, 1922”; hence, as affirmatively proven, Mr. Bailey 
was, in virtue of his serious sickness, within the particular description of delinquent 
members expressly barred from the right of reinstatement and revival of the benefit 
certificate. Gilmore v. Grand Temple and Tabernacle (Tx. Civ. App.) 222 S. W. 
294. He was under “suspension,” in virtue of the default in payment of dues and 
assessments, at the time of his death on June 18th. 

The controversy, then, must be determined upon the last contention of appellee, 
which is that the appellant order waived the forfeiture of the certificate and cannot 
now be heard to say that Mr. Bailey was not a member in good standing at the time 
of his death. The contention is based upon: (1) The order’s having received the 
arrearages for May on June 12, 1922, and retained the same until June 21, 1922; 
and (2) upon the acts and conduct of the clerk of the local camp at Fort Worth 
and the Sovereign officers. . 

[2-5] But we believe that the doctrine of waiver or of estoppel cannot be made 
applicable to the instant case. At the time Mr. Bailey mailed the money order for 
his May arrearages, he did not notify the clerk of the local camp that he was sick 
and the local clerk, as admitted, “had no knowledge whatever of the condition of the 
health of the said Bailey.” Nor did the officers of the Sovereign camp know of 
Mr. Bailey’s condition until July 12, 1922, when they received the proofs of his death. 
On July 2ist, nine days after receiving the proofs of death, the Sovereign officers 
returned the arrearages, refusing to accept same on the ground of Mr. Bailey’s 
suspension. The time was reasonable, in view of the usual course of business of 
the order, and not an unreasonable delay of refusal. Not being in a position to 
know the facts concerning Mr. Bailey’s sickness, there could not reasonably be im- 
puted to the officers intentional relinquishment of the requirement of good health. 
In order to predicate a waiver of the requirement of good health, the officers must 
have known of his condition, and with this knowledge have nevertheless kept and 
retained the arrearages paid in; for one cannot be said to have waived that which 
he does not know. A waiver exists only where one with full knowledge of material 
facts does or forbears to do something inconsistent with the existence of the 
right or of his intention to rely upon that right. 40 Cyc. p. 259, § 3. In other 
words, to warrant the holding of waiver there must appear from the evidence 
that it was manifested in some unequivocal manner, and intentional, after knowl- 
edge of the fact. Mere knowledge that the arrearages were proffered for re- 
instatement would not be sufficient, since mere payment of arrearages was not all 
that was required in this case, in view of the laws of the order, which the insured 
would be bound to know. A further condition and essential prerequisite for re- 
instatement was that of “good health” at the time and continuing for “30 days 
thereafter.” And there is no pretense that compliance with this condition was 
waived by any declaration, act, or conduct of its officers, or even by nonaction on 
their part from which an intention to waive may be reasonably inferred. Neither 
can estoppel be founded on the facts. The very essence of this doctrine is that 
the party relying upon the estoppel was misled to his prejudice by reason of the 
affirmative acts or conduct or representation of the other party, or by reason of 
the silence of the other party when in equity and good conscience he ought to have 
spoken. The acceptance of the arrearages for May by the clerk of the local camp, 
with no knowledge on the part of the clerk or the superior officers of the order 
that Mr. Bailey was ill and not in good health, did not constitute a false repre- 
sentation; nor was it an act inconsistent with the requirement of the order that 
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a delinquent member must be in good health and must remain in good health for 
30 days thereafter in order “to stand reinstated.” The clerk did no more than 
receive the proffered money; he made no representations and did not act incon- 
sistent with the present contention of the order that the insured was not in good 
health—a necessary condition for effective reinstatement. Although the clerk did 
not write in the receipt that it was agreement upon the condition of “good health,” 
the law of the order did so, as Mr. Bailey would be held to know. It is true that 
the clerk might have demanded of Mr. Bailey a written warranty of good health, 
but this irregularity or failure to do so could not reasonably be construed as a 
waiver of the express requirement itself of “good health in fact,’ which is so 
explicitly set out in the fundamental laws of the order, which Mr. Bailey knew 
and which the clerk had no authority to waive. 

[6, 7] The insured was bound to a knowledge of the fundamental laws of 
the order in respect to the right of reinstatement. Bennett v. Woodmen of the 
World Tex. Civ. App.) 168 S. W. 1023; Splawn v. Chew, 60 Tex. 532; United 
Moderns v. Colligan, 34 Tex. Civ. App. 173, 77 S. W. 1032; and other cases. And 
the clerk of the local camp had no authority to waive the requirement of good 
health for reinstatement, or to waive any provision of the constitution and by-laws 
of the order. Section 82 of the constitution of the order, quoted above, so pro- 
vides. Article 4846 of the statutes of this state expressly authorizes a fraternal 
benefit society, as is appellant, to so provide in its laws. The article of the 
statute reads: 

“The constitution and laws of the society may provide that no subordinate body 
nor any of its subordinate officers or members shall have the power or authority 
to waive any provision of the laws and constitution of the society, and the same 
shall be binding on the society and each and every member thereof and on all 
beneficiaries of members.” 

The local clerk, not otherwise knowing, had the right to assume that Mr. 
Bailey, knowing the condition for effective reinstatement, would not reasonably have 
attempted it unless he were in fact in good health. The failure even of the clerk 
to demand a written statement of health occasioned no injury to nor did it mislead 
Mr. Bailey. Mr. Bailey was unable, as he knew, to give such statement, since 
he was not in good health. The right was lost to him and he was barred of rein- 
statement in virtue alone of his condition of health. Circumstances must appear 
other than the mere receiving of dues in order to found estoppel in this case. The 
mailing of delinquent dues and assessment to the local clerk, and his receiving same, 
standing as a fact by itself, as it does, amounts to no more than an effort at 
reinstatement on Mr. Bailey’s part which failed of its purpose on account of his 
illness at the time and of his death eight days thereafter. 

There is no significance attaching to the fact that Mr. Bailey had at numerous 
times paid and the clerk received his delinquent dues. All of these payments were 
made within the period of time authorized by the laws of the order, as an absolute 
right of Mr. Bailey, and there is no pretense of any evidence that Mr. Bailey at 
any of the times was not in good health. No ill health was involved in any of 
the instances. 

There is quite a distinguishment between this case and the cases cited, in view 
of the facts. 

The judgment is reversed, and judgment is here entered in favor of appellant; 
the appellee to pay costs of the trial court and of this court. 

On Motion for Rehearing. 

It is believed that this case is different from, and not in conflict with the cases 
of Maccabees v. Johnson (Tex. Civ. App.) 273 S. W. 612, and Sovereign Camp 
Woodmen of the World v. Hines (Tex. Civ. App.) 273 S. W. 927. In the Johnson 
Case as reported the question rested solely upon accepting dues paid by the insured 
after the prescribed time. The secretary of the local lodge “knew that Johnson 
(the insured) had been hurt” (and which injury resulted in his death) at the time 
he received and accepted the delinquent assessments from the insured. There was 
no by-law requirement that the insured remain “in good health for 30 days” after 
the delinquent dues are paid. As held, the local secretary was the agent of the 
society, and there was waiver of prompt payment of assessments, precluding the 
society from setting up forfeiture of policy. In the Hines Case the local clerk 
received the delinquent assessments “and marked the receipt ‘reinstated’ and also 
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entered the name of the deceased on his books as reinstated at the time, and 
that is was the intention of the local clerk to reinstate the insured.” It also 
appeared “that deceased was sick at the time he tendered his dues on March 8, 
which was known to the local clerk at the time, and was also known to the local 
camp physician, Dr. L. Corley.” As held, there was express waiver of the good 
health requirement, precluding the Sovereign Camp from asserting forfeiture. 
As stated: 

“Tt was not, however, shown that there was any fraud or concealment on the 
part of the insured by which the clerk of the local camp was induced to accept 
said payment and to attempt to reinstate him. The clerk seems to have acted in 
good faith, relying on the fact that the Sovereign Camp had acquiesced in the 
custom theretofore in vogue with reference to reinstating members of said local 
camp without requiring evidence of good health at the time.” 

[8, 9] in the instant case, however, there was no “reinstatement” by: the local 
clerk, and there was no “custom” of reinstating members without requirement of 
good health, and “the local clerk had no knowledge whatever of the condition of 
the health of the said Bailey.” Mr. Bailey never informed the local clerk of his 
sickness. Further, there is no proof that in any instance the good health require- 
ment was waived as to delinquent members. Therefore, under the facts as before 
decided, there is no waiver of the good health requirement, nor estoppel precluding 
the setting up of forfeiture of the. policy. 

The motion is denied. 


GRAND LODGE, COLORED KNIGHTS OF PYTHIAS OF TEXAS, v. HILL. 
(No. 6890.) 
(Court of Civil Appeals of Texas. Austin. Nov. 4, 1925.) 
277 Southwestern Reporter 797. 

1. INSURANCE—SUIT ON BENEFICIARY CERTIFICATE HELD NOT 
BARRED BY LIMITATION; “ACCRUAL OF CAUSE OF ACTION.” 
Where beneficiary under certificate was forbidden to bring suit thereon within 

90 days of receipt of proof of death and such proof was not completed until after 

May 23, 1921, her right of action did not accrue earlier than August 23, 1921, and 

hence suit instituted on July 14, 1923, was not barred by either two-year limitation 

in certificate or Rev. St. 1911, art. 5713; “accrual of a cause of action” meaning right 
to institute and maintain a suit. 
(For other cases, see Insurance, Dec. Dig. § 812.) 


2. INSURANCE—PROVISION IN BENEFICIARY CERTIFICATE CONFIN- 
ING PERIOD OF LIMITATION TO WITHIN TWO YEARS HELD 
INVALID. 

Provision in beneficiary certificate that no legal proceeding should be brought 
within 90 days of receipt of proof of death, and no suit should be brought on certifi- 
cate unless commenced within two years from time right of action accrued, held in- 
valid as confining period of limitation to “within” two years, contrary to Rev. St. 1911, 
arts, 5713, 5714. 

(For other cases, see Insurance, Dec. Dig. § 812.) 


3. INSURANCE—INSURER HAD BURDEN OF ESTABLISHING THAT 
INSURED DIED AT HANDS OF BENEFICIARY UNDER CIRCUM- 
STANCES NOT CONSTITUTING ACCIDENT. 

Provision in beneficiary certificate that if member should die by hand of bene- 
ficiary, except by accident, certificate should be void, held to place burden upon insurer 
to defeat recovery on certificate to establish not only that insured died by hands of 
beneficiary, but that he died at her hands under such circumstances as not to constitute 
an accident. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 


Appeal from Williamson County Court; F. D. Love, Judge. ; 

Action by Mary Hill against the Grand Lodge, Colored Knights of Pythias of 
Texas. Judgment for plaintiff, and defendant appeals. Affirmed. 

A. S. Wells, of Dallas, for appellant. 

W. C. Wofford and H. A. Melasky, both of Taylor, for appellee. ; 

Bavucu, J. John Hill, husband of appellee, was a member in good standing of 
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appellant lodge on March 7, 1921, and carried $500 insurance in said fraternal order. 
On or about said date he was shot and killed by his wife, Mary Hill, who was the 
beneficiary in said policy. Upon appellant’s refusal to pay her said insurance, she 
brought this suit and recovered a judgment therefor in the county court from which 
judgment this appeal is prosecuted. 

The beneficiary certificate contained, among other provisions, and omitting parts 
not pertinent here, the following: 

“(4) If the member holding this certificate shall die * * * by the hand of the 
beneficiary or beneficiaries herein, except by accident, * * * or in consequence of the 
violation or attempted violation of the laws of the State or of the United States, 
* * * this certificate shall be null and void and of no effect. * * *” 

“(5) No legal proceedings for recovery under this certificate shall be brought 
within ninety days after receipt of proof of death by the secretary of the endow- 
ment department, and no suit shall be brought upon this certificate unless said suit. is 
commenced within two years from the time the right of action accrued.” 

Pe trial was to the court without a jury. In his findings of fact the court found 
as follows: 

“Fifth. I further find that the beneficiary, Mary Hill, at the request of the 
local secretary of said order at Taylor, Tex., prepared a proof of death on March 28, 
1921, and that said proof of death reached the secretary of the endowment department 
at Dallas, Tex., on April 2, 1921; that thereafter the said company requested additional 
proof and advised the said Mary Hill that said claim could not be passed upon until 
the court of Williamson county had made disposition of the criminal proceedings then 

_ pending against her, the said Mary Hill, and said company informed of the result of 
said criminal proceedings ; that said criminal proceedings then pending in the criminal 
district court of Williamson County, Tex., were disposed of on May 23, 1921, said 
case being dismissed by the district attorney; that thereafter copy of the order dis- 
missing said case was forwarded to said company at Dallas, Tex.; that said addi- 
tional proof called for by the defendant did not reach its office until after May 23, 
1921; that payment of said claim was not finally refused by said company until after 
the 23d day of May, 1921; that this. suit was instituted in the county court of 
Williamson County, Tex., on the 14th day of July, 1923.” 

Appellant raises only two questions on this appeal. These questions are: 

(1) Did the trial court err in overruling appellant’s plea of limitation? 

(2) Was the burden of proof upon appellant, defendant below, to establish by a 
preponderance of the evidence that the death of John Hall, the insured, at the hands 
of the beneficiary, was not by accident? 

[1] The first question must be answered in the negative. The court found that 
final proof of death was not completed until some time after May 23, 1921. Under 
the provisions of the certificate, the beneficiary was forbidden to bring a suit thereon 
within 90 days of the receipt of such proof. Hence under the terms of the certificate 
appellee’s right of action could not have accrued earlier than August 23, 1921. “The 
accrual of a cause of action” means the right to institute and maintain a suit; and 
limitation does not begin to run until a complete cause of action has accrued. Port 
Arthur Rice Milling Co. v. Beaumont Rice Mills, 105 Tex: 521, 143 S. W. 926, 
148 S. W. 283, 150 S. W. 884, 152 S. W. 629; 39 C. J. 810. Appellee had, then, under 
the provisions of the certificate and under article 5713, R. S. 1911, at least until 
August 23, 1923, in which to bring suit. This suit was instituted July 14, 1923. 

[2] But we do not wish to be understood as holding these limitation provisions 
in the policy valid. In Taber v. Western Union, 104 Tex. 272, 137 S. W. 106, 34 
L. R. A. (N. S.) 185; T. & P. Ry.-Co. v. Langbehn (Tex. Civ. App.) 158 S. W. 
244; Fire Ass’n v. Richards (Tex. Civ. App.) 179 S. W. 929; and Maryland Casualty 
Co. v. Farmers’ State Bank & Trust Co. (Tex. Civ. App.) 258 S. W. 587, similar 
provisions were held invalid as in contravention of articles 5713 and 5714, R. S. 1911, 
because the term “within” ninety days or “within” two years was construed as mean- 
ing less than the full statutory period allowed, and therefore void. This being a 
suit on a written contract, and the provision therein attempting to confine the period 
of limitation to “within” two years being invalid, the four-year statute of limitation 
therefore applies. Appellee, however, brought herself within the provisions of the 
certificate itself as to time of filing suit, and a plea of limitation cannot avail the 
appellant in either event. 

[3] The second issue raised by appellant must also be decided against it. This 
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identical question was determined by the Supreme Court of Texas, in Hutcherson 
v. Sovereign Camp, W. O. W., 112 Tex. 551, 251 S. W. 491, 28 A. L. R. 823. In 
that case the provision in the certificate was identical in verbiage with that in the 
case at bar. We think that no useful purpose would be served here either in quoting 
from that case at length, or reiterating the views there expressed. We content our- 
selves with referring to that case, the discussion there found, and the authorities here 
cited, and merely quote the following conclusion there announced as applicable and 
determinative of the question here raised: 

“So, in this case, the burden was upon the insurer to establish, not only that 
the insured died by the hands of the beneficiary, but that he died at her hands, under 
such circumstances as not to constitute an accident.” : 

The issue here raised was there expressly decided, and further discussion is 
unnecessary. 

Finding no error in their record, the judgment of the trial court is affirmed. 

Affirmed. 


MENDEZ v. MENDEZ. (No. 571-4390.) 
(Commission of Appeals of Texas, Section B. Dec. 10, 1925.) 
277 Southwestern Reporter 1055. 


1. INSURANCE—DE FACTO WIFE OF MEMBER OF BENEFIT SOCIETY 

HELD PROPER BENEFICIARY OF POLICY. 

Where member of fraternal benefit society was not divorced, his de facto wife, 
who entered relation in good faith and was named beneficiary in policy, held a proper 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 769.) 


2. INSURANCE—LAWFUL WIFE IS ENTITLED TO INSURANCE AS 
AGAINST DE FACTO WIFE, IF BENEFICIARY NOT NAMED. 
Where the beneficiary of a policy in a fraternal benefit society is not named, 

a lawful wife will prevail as against a de facto wife. 

(For other cases, see Insurance, Dec. Dig. § 778.) 


3. INSURANCE—FRATERNAL BENEFIT SOCIETY CAN ESTABLISH 
RULE THAT NO WIFE EXCEPT LAWFUL ONE MAY BE BENE- 
FICIARY. 

In absence of contrary statutory regulation, a fraternal benefit society can estab- 
lish a rule that no wife except lawful one may become a beneficiary in one of its 
policies. 

(For other cases, see Insurance, Dec. Dig. § 771.) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Suit by Conception L. de Mendez against the Sovereign Camp Woodmen of the 
World, wherein Emilia Gonzales de Mendez intervened. Judgment for plaintiff was 
reversed and rendered on intervener’s appeal to the Court of Civil Appeals (269 S. W. 
142), and plaintiff brings error. Judgment of Court of Civil Appeals reversed, and 
that of district court affirmed. 

Samuel Belden and Haltom & Haltom, all of San Antonio, for plaintiff in error. 

Sid Overton and Norton & Brown, all of San Antonio, for defendant in error. 

Powett, P. J. The opinion of the Court of Civil Appeals, written by Chief 
Justice Fly, fully states the facts and issue involved in this case. See 269 S. W. 142. 
Rosalio Mendez, on February 22, 1909, married Emilia Gonzales. They lived together 
as man and wife until September 20, 1914. On July 13, 1916, Rosalio procured a 
license and was duly married by a justice of the peace to Concepcion Larez. They 
then lived together as man and wife, in the town of New Braunfels, where they were 
married, until Rosalio died in the summer of 1923. About one year before his death, 
he procured a life insurance policy in the sum of $1,000 in the Woodmen of the 
World. He named Concepcion, describing her as wife, the beneficiary in this 
policy. Upon his death, Emilia also claimed the proceeds of the policy on the ground 
that Concepcion could not be the beneficiary in the policy because she was not the 
lawful wife of Rosalio. The insurance company did not contest the claim. It de- 
posited the money in the court and asked the latter to pay it out to the one it should 
find entitled to receive it. Upon the hearing in the district court, without a jury, judg- 
ment was rendered for Concepcion, the beneficiary named in the policy. Upon appeal 
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to the Court of Civil Appeals, the judgment of the district court was reversed and 
judgment rendered in favor of Emilia. The one question before us is: Which judg- 
ment is correct? 

[1] Under the undisputed facts in this case, Concepcion married Rosalio, in good 
faith, thinking she and he were both lawfully entitled to marry. She knew he had 
been married before, but he told her he had been divorced and could marry again. 
Not only so, but when he asked the consent of the father of Concepcion to the mar- 
riage, the father asked him if he had been duly divorced and he received an affirma- 
tive answer from Rosalio. Not only so, but Concepcion’s father testified that he went 
to the courthouse and asked about the matter'and was informed that there had been 
a divorce. The facts are that Rosalio had not been divorced, but had filed such a 
suit against Emilia on a 29, 1915. After he married Concepcion, his attorney 
had the suit dismissed. Rosalio and Emilia never lived together after their original 
separation. 

It is further undisputed that the premiums paid for the policy in suit were the 
savings of Concepcion while she lived with Rosalio as his wife. She served him 
faithfully in every way as his wife until his death and bore him three children. 

The Court of Civil Appeals takes no issue with the claim of Concepcion that she 
acted in good faith in her marriage. That court says: 

“But her lack of knowledge of the marriage relation existing between appellant 
[Emelia] and Rosalio Mendez could not place her in the position of a legal wife, 
and entitled her to take a position among those entitled to be designated as bene- 
ficiaries. Her good faith under the circumstances could not move her from the 
position of a deceived unmarried woman to that of legal wifehood. The fraud 
perpetrated upon her did not make her a lawful wife, the only one who can be a 
beneficiary under the statute, and her innocence could not transform her into a 
woman whose relation to deceased was sanctified by wedlock.” 

Judge Fly says, in above quotation, that a wife must be a lawful wife before 
she can become a beneficiary under the statute. We have read the statute, and it says 
the beneficiary may be the “wife” or certain others, and that within the persons 
named the insured can select his own béneficiary. The language of the statute in 
this respect is exactly like the by-laws of the insurance company. This statute was 
written after our Supreme Court had written many opinions about putative wives and 
de facto wives. It is but reasonable to presume that, in view of all such decisions, 
the Legislature would have added the word “lawful,” just as Judge Fly has done, 
if they had wished to do so. But they did not do so. Nor does any portion of the 
act passed in 1923, or any other similar act, contain any provision showing any legis- 
lative intent that a man could not name a wife in Concepcion’s status as his beneficiary 
in a fraternal insurance policy. 

Judge Fly states that the case of Kinney v. Tri-State Telephone Company, 222 
S. W. 227, is decisive of the case at bar. The opinion in the Kinney Case was written 
by Judge Sadler for this section of the Commission of Appeals. We do not agree 
that it is decisive of the case at bar in any sense. For instance, in the Kinney Case, 
Judge Sadler found: 

“The uncontradicted evidence is that H. B. Kinney did not make any written 
application showing good cause for change of beneficiary as provided by the plan, 
and designated no beneficiary other than his lawful wife. The committee having 
charge of the management of the fund so found, Howard C. Vaille so testified, and 
the trial court so found” 

[2] Where a man has one lawful wife and one de facto wife, and he does not 
designate which wife shall get his insurance, then we think it clearly right that the 
lawful wife should prevail in the courts of our country. But Judge Sadler did not 
say that the insured could not, if he so desired, name one as beneficiary who was 
situated as Concepcion is here. In fact, he goes on to show other differences between 
that case and the case at bar, as follows: 

“The good faith of Elsie cannot affect the transaction, because the property 
involved in this litigation is not property which has been accumulated by the joint 
efforts of H. B. Kinney and Elsie during the purported marriage estate. It is rather 
a donation or bounty provided by the telephone company for the protection of specific 
beneficiaries. The fund clearly goes, not by designation of H. B. Kinney, but by 
virtue of the provision of the plan, to the lawful wife at the date of his death, whom- 
soever she may be.” 
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The Kinney Case is the only one cited by Judge Fly. After reviewing the 
authorities, in Texas and elsewhere, we think the judgment of the trial court should 
be affirmed and Concepcion recover this insurance money. 

The case of Insurance Co. v. Cummings, 66 Or. 272, 126 P. 982, 133 P. 1169, 
Ann. Cas. 1915B, 535, 47 L. R. A. (N. S.) p. 252, is a very interesting one in this 
connection. On the latter page of that volume (47 L. R. A. [N. S.]) is an exhaustive 
note. One of the paragraphs of that note reads as follows: 

“Tt seems to be well settled that a woman who is formally married to a man 
believing in good faith that the marriage is legal, and who lives with him as his 
wife, and is recognized as such by friends and acquaintances,. may be designated as 
beneficiary as his wife in his insurance policy, and, if so designated, is entitled to the 
fund upon his death, although in fact the formal marriage was for some reason 
illegal.” 

The author supports the text of aforesaid quotation by citation of numerous 
authorities. The authorities support the text as claimed. This is unquestionably the 
law. It is the law because it ought to be. 

[3] It must be remembered that the case at bar is not one where the insurance 
company had any by-law against one situated as Concepcion was. The insurance 
company is not trying to pay the money to Emilia. It did not contend that it. would 
not have issued the policy had it known the facts. It did not claim any fraud practiced 
by Rosalio or Concepcion in securing the policy. We think it clear that, in the 
absence of contrary statutory regulation, a fraternal society could establish a rule 
that no wife except a lawful one could become a beneficiary in one of its policies. If 
such a rule should be established, it would be upheld by the courts in all probability, 
unless the company be required to pay, under a given policy actually issued, in such 
a case because of fraud or estoppel. 

Again, it must be remembered that we do not hold or intimate that the Legisla- 
ture of Texas could not, if it so desired, pass-a statute which would eliminate the 
claims of de facto wives under insurance policies of this kind. But, until such a 
statute is passed, if it is ever passed, we think we must look to the decisions of our 
courts for guidance. And there is no just reason shown, in our judgment, in any 
decision why Concepcion should not recover this money. We shall not quote from the 
authorities which are clearly in point. We do not say the same rule should apply 
where people are living together without having been formally married. We are 
merely announcing the rule applicable to the facts surrounding Concepcion. 

Turning to the Texas cases, we find none directly in point, involving an insur- 
ance policy. But we do find that the Supreme Court of Texas does recognize the 
relation of a de facto wife and gives her certain rights and imposes upon her cer- 
tain obligations. The case of Barkley v. Dumke, 99 Tex. 150, 87 S. W. 1147, is 
a very interesting one. In that case, a girl, 15 years of age, married a man who was 
not divorced from a former wife who was still living. After that marriage, he and 
she made a deed conveying the property of the minor wife. Later, it was sought to 
recover back the property on the ground that she was a minor and unlawfully 
married to a man not divorcéd from a former living wife. The Supreme Court, 
speaking through Chief Justice Gaines, held her deed, joined in by her husband, was 
valid and binding. The court went on to say it could not so hold under the strict 
rules of the common law, but that we were governed in this particular matter rather 
by the Spanish jurisprudence. Judge Gaines then says: 

“The rule of the Spanish law with reference to such marriages as that which 
took place between Wood and Miss Hardesty is thus expressed by the same eminent 
judge in Lee v. Smith (18 Texas, 142): ‘In Spanish law, such marriage is designated 
as putative, and the consort who enters into such matrimony ignorant that her partner 
has a wife or husband living, is in law not only innocent of crime, but has all the 
rights, incidents and privileges pertaining to lawful marriage, and these are continued 
as long as there is ignorance of the former, or of impediment to the second marriage.’ ” 

Still further along, Judge Gaines makes this significant ruling: 

“Therefore we think it should be taken as the settled doctrine in this state, that 
in case of a marriage of the character of that in controversy, the putative wife, so 
long. as she acts innocently, has as to the property acquired during that time the 
rights of a lawful wife. If as a de facto wife she have the rights of a lawful 
spouse, we think it follows as a necessary corollary, that she has corresponding 
obligations and that her status becomes that of a lawful married woman.” 
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Under this decision, so long as the Legislature does not enact otherwise, and so 
long as the insurance company does not object, we think Concepcion had the right 
and privilege of being named beneficiary by Rosalio just as effectively as she would 
have had that right if Rosalio had been legally divorced from Emilia. If a minor, 
under a similar marriage, is made grown by such marriage so she can convey away 
her property, and if a husband similarly situated as was Rosalio can act so as to make 
a deed valid which deed must, under the law, be joined in by a husband, we see no 
reason why a woman like Concepcion cannot be made beneficiary in a policy by her 
de facto husband. 

Our Texas courts have held that fathers may insure their lives for the benefit 
of their illegitimate children. See Stahl v. Grand Lodge, 44 Tex. Civ. App. 203, 
98 S. W. 643. These same courts have also, in numerous cases, held that de facto 
wives will be protected in their interest in community property acquired while they 
lived with their husbands. 

We fail to find any reason, in law or equity, why it should be held that Con- 
cepcion, as a de facto wife, should not recover the insurance which she helped to 
pay for and which Rosalio wanted her to have. Emilia was separated from her 
husband and had no part either in the acquiring of this insurance policy or paying the 
premiums therefor. 

In view of what we have stated in the next preceding paragraph, it is not neces- 
sary for us to decide whether or not Concepcion, as a “dependent,” under an appro- 
priate pleading raising the issue, could recover this insurance. Therefore we express 
no opinion upon that point. 

For the reason indicated, we recommend that the judgment of the Court of Civil 
Appeals be reversed and that of the district court affirmed. 

Cureton, C. J. The judgment recommended in the report of the Commission of 
Appeals is adopted and will be entered as the judgment of the Supreme Court. 
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FIRE ASS’N OF PHILADELPHIA v. NIME. 
(Circuit Court of Appeals, an orn November 24, 1925.) 
0. 4 


9 Federal Reporter (2d.) 28. 

1. INSURANCE—PAROL EVIDENCE AS TO CHANGE IN AMOUNT OF 
CONCURRENT FIRE INSURANCE HELD INADMISSIBLE, UNLESS 
CHANGE IS WRITTEN ON OR ATTACHED TO POLICY. 

Provision of Texas standard fire policy that policy shall be void if insured 
carries more than $20,000 concurrent insurance is effective, unless change or 
waiver is written on or attached to policy as required therein, and parol proof 
of local agent’s change or waiver thereof was inadmissible. 

(For other cases, see Insurance, Dec. Dig., § 383.) 


2. INSURANCE—INSURED, CARRYING CONCURRENT FIRE POLICIES 
IN EXCESS OF AMOUNT PERMITTED BY POLICY, HELD NOT 
ENTITLED TO RECOVER. 

In absence of valid change or waiver of condition of policy permitting only 
$20,000 concurrent insurance, insured, who had greater amount of insurance, was 
not entitled to recover on policy. 

(For other cases, see Insurance, Dec. Dig., § 336[1].) 

In Error to the District Court of the United States for the Northern District 
of Texas; William H. Atwell, Judge. 

Action by J. B. Nime against the Fire Association of Philadelphia. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded. 

Alex F. Weisberg, Will C. Thompson, and Geo. S. Wright, all of Dallas, 
Tex. (Thompson, Knight, Baker & Harris, of Dallas, Tex., on the brief), for 
plaintiff in error. 

Paul Carrington, of Dallas, Tex. (Etheridge, McCormick & Bromberg, of 
Dallas, Tex., on the brief), for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Watker, Circuit Judge. This was an action on a policy in the sum of 
$5,000, insuring against fire a stock of goods. The policy sued on contained the 
following: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy. * * * 

“Total concurrent insurance permitted, including this policy, $20,000, as follows: 
$20,000 on stock. It is understood and agreed that no other insurance is permitted, 
unless the total amount allowed, including this policy, is entered in blank space in 
paragraph next above. * * * 

“This policy is made and accepted subject to the foregoing stipulations and 
conditions, and to the following stipulations and conditions printed on the back 
hereof, which are hereby specially referred to and made a part of this policy, 
together with such other provisions, agreements, or conditions as may be indorsed 
hereon or added hereto, and no .officer, agent, or other representative of this com- 
pany shall have power to waive any provision or condition of this policy, except such 
as by the terms of this policy may be the subject of agreement indorsed hereon 
or added hereto, and as to such provisions and conditions no officer, agent, or repre- 
sentative of this company shall have such power, or be deemed or held to have 
waived such provision or conditions, unless such waiver, if any, shall be written 
upon or attached hereto. Nor shall any privilege or permission affecting this 
insurance under this policy exist or be claimed by the insured unless so written 
or attached.” ' 

The claim asserted was resisted on the ground, among others, that at the time 
of the alleged fire the defendant in error (herein called the plaintiff), had $40,000 
of insurance on said stock, including the policy sued on, when only $20,000 of con- 
current insurance was permitted by the term of the policy. The evidence showed 
that at the time of the fire plaintiff had $40,000 insurance on said stock. Over 
objection duly made the court permitted a witness for the plaintiff to testify to 
the effect that, several months prior to the fire, he took the policy sued on to the 
office of the firm which was defendant’s local agent at Cisco, Tex., and asked a 
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member of that firm to “make total concurrent on stock $40,000 on that policy,” 
and left the policy there after said member assented to that request. There was 
other testimony in conflict with that so admitted. The court refused a request of the 
defendant that the jury be instructed to find in its favor. There was no evidence tend- 
ing to prove that prior to the fire any officer, agent, or representative of the 
defendant, other than its local agency at Cisco, had any knowledge or information 
that plaintiff had more than $20,000 of insurance on said stock. 

[1] It is the settled rule in the federal courts that such a condition in a policy 
of insurance as the above-quoted one as to concurrent insurance is, under the 
terms of the policy, effective, unless a change or waiver thereof “shall be written 
upon or attached” to the policy, and that parol proof is not admissible to show acts 
of waiver of such conditions, or a change thereof by an agent or agents of the 
insurer, from whom the policy withholds authority to effect a change or waiver 
otherwise than in the way prescribed. Northern Assurance Co. v. Grand View 
Building Association, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213; Penman v. 
St. Paul Fire & Marine Ins. Co., 216 U. S. 311, 30 S. Ct. 312, 54 L. Ed. 493; 
Lumber Underwriters v. Rife, 237 U. S. 605, 35 S. Ct. 717, 59 L. Ed. 1140. Under 
that rule no act or conduct of the insurer’s local agent at Cisco, which is not evi- 
denced by writing indorsed on or added to the policy, was effective to change the 
policy or waive condition thereof. It follows that the court erred in overruling the 
above mentioned objection to evidence. 

[2] In the absence of a valid change or waiver of the condition of the policy 
permitting only $20,000 of concurrent insurance, the fact that at the time of the 
alleged fire plaintiff had $40,000 insurance on his stock made the loss by that fire 
one for which the defendant had not consented to furnish indemnity to any extent, 
with the result that plaintiff was not entitled to recover on the policy sued on. 
The evidence adduced raised no question as to the defendant being estopped to set 
up a breach of the condition as to concurrent insurance. This case is unlike the 
one dealt with in New York Life Ins. Co. v. Dumler (C. C. A.) 282 F. 969, in 
that it appeared in the cited case that the home office of the insurer, after being 
informed of a breach of a cc adition in the policy in question, treated the policy 
as in force by demanding and accepting payment of another premium. So far as 
appears in the instant case, no act’ or conduct of the defendant was inconsistent 
with it claiming the benefit of the provisions of the policy forbidding a change or 
waiver of its terms otherwise than in the way prescribed. 

We do not think that the above-stated rules are rendered inapplicable by the 
fact that the policy sued on is of a standard form, approved and promulgated 
under statutory authority by the Texas state insurance commission. There is nothing 
to indicate that in Texas the above-quoted provisions of the policy have a meaning 
other than that expressed by the language used. By the use of that language the 
defendant acquired the substantive contract right not to be bound by an attempted 
change of the policy or waiver of a’ condition thereof, unless such change or 
waiver is made in the manner prescribed in the policy, with the result that such 
a change or waiver cannot be made by the insurer’s local agent verbally consenting 
thereto. Because of the above-mentioned errors, the judgment is reversed, and the 
cause is remanded for a new trial. 

Reversed. 


GLENS FALLS INS. CO. v. JENKINS et al. (No. 35.) 
(Supreme Court of Arkansas. Dec. 7, 1925.) 


277 Southwestern Reporter 541. 

1, INSURANCE—FAILURE OF ADJUSTER TO OBJECT TO PROOFS OF 
LOSS UNTIL EXPIRATION OF TIME TO SUBMIT PROOFS HELD 
TO CONSTITUTE A WAIVER. 

Where proof of loss under insurance policy was submitted two days after 
fire on a printed blank purporting to be a proof of loss complying with all require- 
ments of insurer, except that it included property not insured, and failed to 
itemize property destroyed, and was received by insurer’s authorized adjuster, 
failure of adjuster to object to proofs until after time for filing had expired, 
constituted a waiver of defense that proofs were not filed in time. 


*(For other cases, see Insurance, Dec. Dig., § 560[1].) 
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2. INSURANCE—TESTIMONY AS TO LIENS ON PROPERTY NOT 

COVERED BY POLICY HELD PROPERLY EXCLUDED. 

Condition in insurance policy regarding unconditional ownership of property by 
insured and against liens applies only to property covered by the policy, and hence 
there was no error in excluding testimony regarding liens on other property not 
covered. 


(For other cases, see Insurance, Dec. Dig., § 655[1].) 

6. INSURANCE—TESTIMONY AS TO FALSE REPRESENTATIONS CON- 
CERNING PROPERTY NOT COVERED BY POLICY HELD IMMA- 
TERIAL. 

Stipulation in fire policy against false swearing and false representations relates 


to insured property only, and hence any representation or statement as to value of 
other property not covered by policy is immaterial. 


(For other cases, see Insurance, Dec. Dig., § 655[1].) 


Appeal from Circuit Court, Little River County; B. E. Isbell, Judge. 

Action by C. N. Jenkins and another against the Glens Falls Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Webber & Webber, of Texarkana, for appellant. 

Shaver, Shaver & Williams, of Ashdown, and Moore, Walker & Moore, of 
Helena, for appellees. 

McCutiocu, C. J. The plaintiffs, C. N. Jenkins and J. W. White, operated 
a moving picture theatre in the city of Helena, and owned certain property in 
connection with the building and business. They carried fire insurance with several 
companies, and among others, the defendant, Glens Falls Insurance Company, in 
the sum of $3,500 on property described in the policy as follows: 

“On improvements and betterments to the building described herein, the insured 
part being the ground floor, occupied by a first-class moving picture theater, known 
as the Best Theater. These improvements and betterments consist principally of 
floors, ceilings, side wall, balconies, stairs, doors, windows, partitions, lattice work, 
ticket office, and theater front, and all other improvements and betterments to the 
building which were made and paid for by the assured, all while contained in the 
three-story, composition roof, brick building situated 512 East side of Cherry Street, 
block 18, page 14, Sanborn’s map of the city of Helena, Ark.” 

The policy contained what is known as a “three-fourths value clause,” reading 
as follows: 

“Applicable to personal property only; it is understood and agreed to be a 
condition of this insurance that, in the event of loss or damage by fire to the prop- 
erty insured under this policy, this company shall not be liable for an amount greater 
than three-fourths of the actual cash value of each item of property insured by this 
policy (not exceeding the amount insured on each item) at the time immediately 
preceding such loss or damage.” 

The policy also contained the customary clause as a condition of liability that 
proof of loss should be made within 60 days after date of the fire. The property 
was destroyed by fire, and, upon refusal by the defendant to pay, plaintiffs instituted 
this action on the policy. 

Defendant filed an answer denying liability on several grounds, namely, that 
proof of loss had not been made within the time prescribed in the policy; that 
there was a breach of the terms of the policy by plaintiffs in that their interest in 
the property was not sole and unconditional; that there was a breach on account 
of incumbrance on the insured property; and also that there was no liability by 
reason of the fact alleged that plaintiffs willfully caused the property to be burned 
for the purpose of collecting the insurance. The trial before a jury resulted in 
a verdict in favor of plaintiffs for the recovery of the sum of $2,100, and the 
defendant has prosecuted an appeal to this court. 

[1] Within 2 days after the fire, the plaintiffs sent to the company what pur- 
ported to be proof of loss in accordance with the terms of the policy. The proof 
was made out on a printed blank purporting to be a proof of loss. It contained 
a long list of articles destroyed in the building which were not covered by the 
policy, and the only description of property the insured was under one item, as 
follows: 

“Loss to walls, ceilings, fans and fixtures not mentioned above, $2,311.50.” 
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The proof was received by defendant’s authorized adjuster, who made no 
response or objection until after the expiration of the 60 days for furnishing proof 
of loss, when he wrote to appellees and informed them that the proof was unsatis- 
factory, and defendant then denied liability on the ground that proof had not been 
made during the time provided in the policy. 

Counsel for defendant recognize in their argument the force of the decisions 
of this court, as well as other courts, that, where an insured furnishes to the insurer 
within the time stipulated by the policy what purports to be a proof of loss, and 
which is evidently intended to be a compliance with the policy, it is the duty of the 
insurer to seasonably make objections thereto, if any found, and that a failure to do 
so will constitute a waiver. Hartford Fire Ins. Co. v. Enoch, 79 Ark. 475, 96 
S. W. 393; American Ins. Co. v. Haynie, 91 Ark. 43, 120 S. W. 825; Business 
Men’s Accident Association v. Cowden, 131 Ark. 419, 199 S. W. 108. But it is 
contended that the instrument of writing delivered to defendant was not made in 
good faith as a proof of loss, and did not purport to be a compliance with the 
policy so as to challenge the attention of the adjuster and call for objections to 
discrepancies. We cannot agree with this contention, for the alleged proof was 
made out on a printed form which expressly purported on its face to be a proof of 
loss under the designated policy, and it complied with all the requirements except 
as to itemizing the property destroyed. The attention of the adjuster was neces- 
sarily called to the fact that the insured was attempting to comply with the policy, 
and, if the same was unsatisfactory and incomplete, it was the duty of the adjuster 
to call attention of the insured to that fact and to specify tHe defects. It was too 
late to do that after the time for preparing the proof had expired, unless an 
extension of time was given for that purpose. 

[2] It is also contended that evidence offered by defendant would have shown 
that there was a breach of the terms of the policy by reason of the fact that 
plaintiffs were not the unconditional owners of the insured property, but that, on the 
contrary, the property was covered by a chattel mortgage. The offered evidence did 
not tend to show that the property covered by this policy was incumbered by any 
mortgage or lien, but that other property in the building owned by plaintiffs was 
so incumbered. The condition in the policy in regard to unconditional ownership 
and against liens applied only to property covered by the policy; hence there was 
no error in excluding testimony in regard to other property not covered. 

[3] The principal defense offered in the trial of the case was that J. W. White, 
one of the plaintiffs, hired a man named H. L. Keener to burn the building so that 
the insurance could be collected, and that Keener set fire to the building during 
the nighttime, pursuant to his agreement with White. The defendant introduced 
testimony tending very strongly to establish those facts. It is undisputed that 
Keener set fire to the building, and he was introduced as a witness by the defendant, 
and testified that White hired him to burn the building. Keener’s narrative on the 
witness stand was that he was living in Texarkana with a man named Petty and 
had known White for several years; that White came to see him at the tent where 
he and the Pettys were living, and proposed to hire him to burn the theatre building 
in Helena. He stated that, when White came to see him, he got in a closed auto- 
mobile with White, and they drove around two or three hours, and then came 
back to the Petty tent, and that he got out there in the presence of Petty and 
his wife. He testified also that Petty’s step-son, Willie Satterfield, was present when 
he and White made the trade to burn the theater, and that White first gave him 
$1 to buy a ticket to New Boston, and that later he met White in New Boston 
and got some more money from him, about $30, to use in paying the expense of the 
trip to Helena. He testified that he burned the building as directed ,and was 
arrested and afterwards pleaded guilty; that, while he was in jail in Helena with 
a man named Morris, who was let out on bond, he told Morris to get in touch with 
White, and tell White to make his bond for him, and that in about 2 months there 
was a deposit of cash in lieu of bond. The sheriff testified that, after Morris got 
out of jail, he came back and put up a deposit of $1,000 for Keener’s bond. Petty 
and wife and Satterfield were each introduced as witnesses by defendant, and they 
corroborated Keener’s statement. They testified that they saw Keener and White 
— in the car together in close conversation, and saw White hand money to 

eener. 

White testified as a witness, and denied the whole story about his hiring Keener 
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to burn the theater, and stated that he was not acquainted with Keener, and had 
never seen him until he met him in Helena at the time of this investigation. He 
also denied that he had made bond for Keener or furnished the money which 
Morris put up in lieu of bond. Other witnesses introduced by plaintiffs tended to 
establish contradictory statements on the part of Petty and Satterfield. 

The issue concerning the destruction of the property by plaintiffs as alleged 
in the answer was submitted to the jury on proper instructions, and there was 
evidence sufficient to sustain the verdict. We must treat the issue, therefore, as 
being settled in favor of plaintiffs. 

[4] Mrs. Petty, when introduced as a witness by defendant, testified that she 
had known Keener for several years; that he lived with her and her husband 
in a tent in the outskirts of Texarkana; and that she saw Keener and White to- 
gether on the occasion described by Keener, which was late in the evening on a 
certain day just before the theater in Helena was burned; that she saw White 
hand Keener something which “looked like paper,” but she could not tell pre- 
cisely what it was; that White left there, and Keener came into the tent for 
supper. The defendant proposed to prove by her that after supper Keener said 
that he was going away, and that, “if he could get his deal pulled off, he would 
have money to throw to the birds.” This testimony was excluded, and defendant 
saved exceptions and urges the ruling now as grounds for reversal. We do not 
think that the statement, in the form it was made by the witness, was competent. 
Conceding that the declaration of Keener as a coconspirator with White was 
competent evidence against both of the plaintiffs, this declaration does not connect 
White with it or purport to state any fact in the transaction between White and 
Keener. It was merely a declaration of Keener’s that, “if he could get his deal 
pulled off, he would have money to throw to the birds.” Later, when witness 
Satterfield was put on the stand, and testified substantially to the same fcats with 
reference to what transpired on the occasion mentioned between Keener and White, 
he was asked to state what declaration or statement Keener made as to what 
occurred between him and White, and the witness replied that Keener said, on his 
return from the machine where White and Keener were sitting, that “he had made 
a deal with White, and, when he carried out the deal, he would have money to 
throw to the birds, or words to that effect.” The court admitted this statement 
for the obvious reason that it was a declaration by Keener as to what had occurred 
between him and White. It is altogether different from the declaration sought to 
be proved by Mrs. Petty. We think there was no error committed by the court 
in excluding Mrs. Petty’s testimony on this subject. 

[5] Again, it is insisted that the court erred in refusing to allow defendant 
to prove by the sheriff of Phillips county and another witness residing at Helena 
what the financial condition of Morris was, as tending to establish the fact that 
he did not put up the $1,000, and some one else must have furnished it. This 
testimony had no tendency to establish the fact that White furnished the money 
to Morris; in fact, there was no competent testimony at all introduced tending to 
show that White furnished the money. The jury would have had no right to 
infer from the fact that Morris’ financial condition did not admit of his putting 
up the money himself that White had furnished the money. There was no error, 
therefore, in excluding this testimony. 

{[6] There is a further contention that the court erred in excluding testimony 
with respect to the value of other property contained in the proof of loss. The 
contention is that this constituted false pretenses, which, under the terms of the 
policy, constituted a breach and absolved the insurer from liability. The offered 
testimony related entirely to property not included in the policy. The stipulation 
in the policy against false swearing and false pretenses relates to the insured prop- 
erty, and not to any other; hence any representation or statement as to the value of 
the other property was immaterial. ; : 

[7] Finally, it is insisted that the court erred in refusing to give instruction 
No. 10, requested by the defendant, limiting the recovery of the plaintiffs to three- 
fourths of the value. This is the first time that the question concerning the three- 
fourths value clause arose in the proceedings. There was no reference to this clause 
in the answer, and, since it was not pleaded in the answer, it was too late to raise 
the question in the court’s charge to the jury. This clause of the policy applied only 
to personal property. The description in the policy of the insured property did not 
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show on its face whether the property was of the character of chattels or fixtures, 

so, in order to raise that question for the application of the three-fourths value 

clause, it was necessary to plead it. The court was correct, therefore, in not per- 

mitting the question to be raised for the first time after the introduction of the 

evidence had been closed and the instructions to the jury were being considered. 
Judgment affirmed. 


GEORGIA FARMERS’ FIRE INS. CO. v. TANNER. (No. 16424.) 
(Court of Appeals of Georgia, Division No. 2. Jan. 15, 1926.) 
131 Southeastern Reporter 191. 
1. INSURANCE—OMISSION OF ALLEGATION OF INSURABLE INTER- 

EST MAY BE SUPPLIED BY AMENDMENT OF PETITION. 

Under Civ. Code 1910, § 5682, omission from petition, in suit on fire insurance 
policy, of any allegation showing that insured had insurable interest may be supplied 
by amendment. 

(For other cases, see Insurance, Dec. Dig., § 643[1].) 


2. INSURANCE—PETITION HELD TO ALLEGE INSURABLE INTEREST 

IN PLAINTIFF. 

Where fire policy referred to property covered as “B. schoolhouse,” and named 
as insured “T., trustee B. school,” amended petition alleging, in suit on policy by 
“T., trustee,” that title “was in petitioner and others as trustees for said B. school,” 
alleged insurable interest in plaintiff. 

(For other cases, see Insurance, Dec. Dig., § 630.) 


Error from City Court of Hall County; W. B. Sloan, Judge. 

Action by M. T. Tanner, trustee, against the Georgia Farmers’ Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Johnson & Adderholdt, of Gainesville, for plaintiff in error. 

Charters & Wheeler, of Gainesville, for defendant in error. 

Syllabus Opinion hy the Court. 

STEPHENS, J. [1] 1. Assuming that the petition in a suit by the insured to 
recover under a fire insurance policy fails to allege facts sufficient to show a cause 
of action, in that it fails to contain any allegation showing that the insured had any 
insurable interest in the property, such omission may be supplied by amendment. 
Civil Code 1910, § 5682; German-American Ins. Co. v. Davidson, 67 Ga. 11; Ellison 
v. Georgia R. Co., 87 Ga. 691, 13 S. E. 809; City of Columbus v. Anglin, 120 
Ga. 785, 48 S. E. 318; Dunn v. Freeman, 24 Ga. App. 504, 101 S. E. 393; Davis 
v. Carroll, 30 Ga. App. 719, 119 S. E. 422. This ruling is not in conflict with 
Northwestern National Ins. Co. v. Southern States Phosphate & Fertilizer Co., 
20 Ga. App. 506, 93 S. E. 157. 

{[2] 2. Where a fire insurance policy covers particularly described property 
which is referred to as “Bellview schoolhouse,” and names as the insured “M. T. 
Tanner, trustee Bellview school,” it follows that in a suit by “M. T. Tanner, 
trustee,” to recover for loss under the policy, where the petition, as amended, 
alleges that at the time of the issuance of the policy and at the time of the fire 
title to the property insured “was in petitioner and others as trustee for said Bell- 
view school,” all of which was known to the insurer at the time, the petition alleges 
an insurable interest in the plaintiff. Fenn v. New Orleans Mut. Ins. Co., 53 Ga. 


(3] 3. A suit brought by a person in his individual capacity, or as trustee, where 
it does not appear in whom the beneficial interest rests, is subject to an amend- 
ment supplying the names of the beneficiaries and alleging that the plaintiff brings 
suit for their benefit. Ray v. Ray, 142 Ga. 290, 82 S. E. 892; Richmond & Danville 
R. Co. v. Bedell, 88 Ga. 591, 15 S. E. 676. 

4. The petition, as amended, set out a cause of action, and was not subject to 
any of the demurrers, general or special, interposed thereto. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 
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MORTON FARMERS’ MUT. INS. ASS’N OF PAGE AND FREMONT 
COUNTIES, IOWA, v. FARQUHAR er at. (No. 36567.) 
(Supreme Court of Iowa. Dec. 15, 1925.) 
206 Northwestern Reporter 123. 

1. INSURANCE—BURDEN ON INSURANCE COMPANY TO SHOW 
AGENT KNEW THAT INSURED HAD NO INSURABLE INTEREST 
AND CONCEALED SUCH FACT. 

In action by insurance company against agent for fraudulent breach of duty in 
recommending payment of a loss, burden is on company to show that insured had no 
insurable interest in property, which agent knew, but concealed; it being insufficient 
to show merely that insured executed deed of property to bank of which agent was 
president. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 


2. INSURANCE—DEED BY INSURED, WHO RETAINED POSSESSION 
AND RIGHT OF REDEMPTION OF INSURED PROPERTY, HELD NOT 
TO EXTINGUISH INSURABLE INTEREST. 

Where insurance certificate imposed no prohibition against incumbrancing prop- 
erty, a deed by insured, the consideration of which was an existing mortgage, with 
agreement that insured should continue in possession and have right of redemption 
for one year, does not necessarily extinguish insurable interest in property. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 


8. INSURANCE—INSURED HELD TO BE ENTITLED TO PROCEEDS OF 
INSURANCE, WHERE UNDISPUTED ORAL EVIDENCE IN CONTRA- 
DICTION TO TERMS OF DEED OF PROPERTY INSURED, SHOWED 
IT TO HAVE BEEN GIVEN FOR SECURITY ONLY. 


In action by insurance company against agent for fraudulent breach of duty in 
recommending payment of loss, where plaintiff’s claim that insured had extinguished 
insurable interest by conveying property to bank of which defendant was president 
was based solely on terms of deed,- but undisputed oral evidence showed deed to 
have been given for security only, the insured had a perfect cause of action against 
company and denial of a directed verdict for agent was error. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Appeal from District Court, Page County; E. B. Woodruff, Judge. 

Action for damages for fraudulent breach of duty on the part of the defendant, 
Farquhar, as agent, to the plaintiff, as his principal, in that said Farquhar, acting as 
adjuster for the plaintiff insurance company, adjusted and recommended payment of 
a loss, knowing that the plaintiff company was not liable therefor. The defense was 
in substance a general denial. There was a verdict for the plaintiff against appellant 
for $2,000, and a judgment entered thereon. The defendant, Farquhar has appealed. 
Reversed. 

Orr & Turner, of Clarinda, and Charles Hutchinson, of Des Moines, for appel- 
lant. 

Tinley, Mitchell, Ross & Mitchell, of Council Bluffs, for appellees. 

Evans, J. In the first instance the plaintiff charged a conspiracy, entered into 
by the defendant, Farquhar, and the First National Bank of College Springs, of 
which Farquhar was president, and one Wells, a policyholder of the plaintiff, to 
defraud the plaintiff by collecting from it a false and invalid claim. Wells was 
not made a party defendant; the verdict was for the defendant the First National 
Bank; and no evidence of conspiracy was offered on the trial. We may treat the 
case here, therefore, as a case against Farquhar alone for damages for a fraudulent 
breach of duty, as agent for the plaintiff. 

The facts of the case are comparatively simple. The evidence is without sub- 
stantial conflict, unless it can be said that a certain legal presumption contended for 
by the plaintiff is of such a character as to make a conflict with evidence otherwise 
undisputed, and as such sufficient to carry the case to the jury. The plaintiff is a 
mutual insurance company organized and doing business in Page and Fremont counties, 
Iowa. One Wells was one of its members and policyholders. The defendant, Far- 
quhar, was likewise one of its members and policyholders, and had been such for 
many years. He had also acted temporarily as adjuster of occasional losses. On 
March 19, 1920, the plaintiff company issued its certificate of insurance to one Wells, 
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for $4,250; $2,000 of which was upon his residence, and $1,200 upon his barn, and 
the remainder upon personal property. On December 4, 1921, this residence, while 
so occupied by Wells, was wholly destroyed by fire. This loss was reported to the 
plaintiff through Farquhar, who recommended the payment of the loss to the full 
amount of $2,000. The plaintiff thereupon paid the loss, by issuing its check on 
December 10, payable to Wells. The complaint against Farquhar is that he himself 
for his bank, and not Wells, was the real beneficiary of this adjustment, and that 
he fraudulently concealed that fact from the plaintiff’s secretary, who issued the 
check in payment thereof. The pertinent facts at this point are that on March 1, 1920, 
Wells had executed a mortgage to the First National Bank upon his residence prop- 
erty, including the the house in question, to secure a note for $4,500. This mortgage 
in no manner violated the condition of the insurance, and no complaint is made of 
it. Indeed, the certificate of insurance imposes no restraint upon any policyholder 
in the matter of incumbering the insured property. This mortgage became due 
March 1, 1921. On March 21, 1921, Wells paid the interest on the mortgage up to 
March 1, and executed a new note for the principal for $4,500 and executed a war- 
ranty deed for a stated consideration of one dollar. It was shown for the defendant 
that the consideration for this deed was the existing mortgage debt and an agree- 
ment that Wells should have the right of possession, and the right of redemption 
for the period of one year. Wells continued in possession, and was in the exercise 
of such right at the time the loss occurred. Under this agreement, Wells was to carry 
the insurance. He was regularly assessed by plaintiff for his insurance premium in 
November, 1921, and he paid the same. The deed was at that time on record, though 
its existence was not actually known to the officials of the defendant, except one 
director. Wells received plaintiff’s check for his loss to the amount of $2,200. This 
sum represented an adjustment of $200 for household goods, and $2,000 for the 
dwelling house. Upon receiving the same, Wells paid the $2,000 to the defendant 
bank, and such sum was indorsed upon his $4,500 note. Wells never did redeem the 
property. After the expiration of the year, and in the fall of 1922, the defendant 
bank sold the property to a purchaser, and conveyed the same by special warranty 
deed, thereby asserting its title thereto. The foregoing comprises substantially the 
material facts in the case. It goes quite without saying that if Farquhar, while act- 
ing as adjuster for the plaintiff company, knowingly concealed from the directing 
officers material facts affecting the liability of the company for the alleged loss, 
he would be liable for the resulting damage. Such is the final legal proposition upon 
which the plaintiff’s case is predicated; nor does the defendant contend otherwise. 

Three main propositions are contended for by plaintiff : 

(1) That Wells at the time of the loss had no insurable interest in the property 
destroyed. 

(2) That Farquhar knew he had no insurable interest therein. 

(3) That Farquhar, so knowing, fraudulently concealed the fact from his 
superiors. 

The negative contention by the defendant is: That Wells did have an insurable 
interest, and that Farquhar knew it, and that so knowing he was under no duty to 
report the contrary. 

[1] The burden was upon the plaintiff to prove the propositions above stated. 
It is not sufficient for the plaintiff to prove that its secretary would not have paid 
the loss if it had known of the conveyance. It must prove that it: was not liable 
for the loss under all the facts which could be adduced at a trial of the issue. This 
is only another way of saying that the plaintiff must prove affirmatively that Wells 
had no insurable interest. The sole evidence relied on by plaintiff as proof of want 
of insurable interest in Wells was the deed executed by him to the bank in March, 
1921. The evidence of the agreement pursuant to which the deed was executed was 
put in by the defendant. The argument is that the deed so opposes itself to the 
testimony of the defendant, as to create a conflict of evidence, and thereby to make a 
question for the jury. It is argued for plaintiff that, though the defendant may be 
permitted to show that the deed was intended as a mortgage, yet he may not show 
any prior parol agreement for the purpose of qualifying the effect of the deed, 
because the deed itself would be the best evidence.- It is further argued that the 
execution of the deed raises a presumption which is available to the plaintiff as sub- 
stantive evidence, which must be affirmatively overcome by the defendant to the sat- 
isfaction of the jury. This was the theory accepted substantially by the trial court 
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in the submission of the case. The theory is not sound. As already indicated, the 
burden resting upon the plaintiff was to show that Wells had no insurable interest 
left in the property. This burden was not necessarily met by a showing that he had 
executed a deed of the property, while yet retaining the possession and control thereof. 

[2-5] The insurance certificate imposed upon Wells no prohibition against in- 
cumbrance of the property. That a deed does not necessarily extinguish the insur- 
able interest of the insured in the property is well illustrated by the evidence in this 
case. The contention that the defendant may not show any different agreement than 
that implied in the deed itself is not well taken, if for no other reason than that 
the plaintiff was not a party to the deed. As a matter of law, deeds do function as 
mere securities. As a matter of law also, deeds do not necessarily, or even usually 
disclose the transaction pursuant to which they were executed. Whether a deed 
shall operate as an absolute transfer of title and possession, or shall operate as a 
continuing security for a debt, is a question always dependent upon the aritecedent 
transaction pursuant to which it was executed. The plaintiff is not here as an 
innocent purchaser, who has acted in reliance upon the form of the deed. On this 
question, the plaintiff is in the same position as it would have been if Wells had sued 
it for his insurance. The presumption for which plaintiff contends is one which 
operates as between the parties to the instrument, and those in privity with them; 
and perhaps in favor of third parties, who have acted in reliance upon the face of 
the instrument. The plaintiff is not a party to this.deed; neither is the defendant. 
The plaintiff was never misled in its action in reliance upon it. Indeed, the burden 
upon the plaintiff was not only to show an absence of insurable interest in Wells, 
but also to show that Farquhar knew that he had no such insurable interest. 

[6] In predicating the charge of fraud against the defendant at this point, the 
plaintiff challenged the title of Wells, both legal and equitable, and thereby chal- 
lenged the legal effect not only of the deed, but of the transaction out of which 
it grew. Granting that if there were no evidence in the record concerning the 
transaction, pursuant to which the deed was made, then the deed should be given 
éffect according to its terms, it does not follow that the oral evidence of the antecedent 
transaction is to be deemed as contradictory to the deed. If the evidence were con- 
tradictory as to what the antecedent transaction was, that would present a different 
question. 

{7] So far as the question of presumption, however, is concerned, there is 
another fact in the record which is quite decisive. The record is without dispute 
that at the time this deed was given, the grantee therein was then the holder of a 
mortgage for $4,500 upon the same property, and that it was due. We have then a 
case where the mortgagor of real estate executes to his mortgagee a deed of the real 
estate for a nominal consideration only. On the face of it, this would be a surrender 
of the right of possession and the right of redemption during the period of redemp- 
tion. It is well settled that in such a case the deed will be presumed to be a continua- 
tion of the security, and the right of redemption thereon is presumed to continue. 
This presumption is greatly strengthened when the grantor continues in possession of 
- Se described in the instrument. Fort v. Colby, 165 Iowa, 95, 127-129, 144 

[8] Under this rule of presumption, we could ignore wholly the evidence of the 
specific agreement for the right of possession and the right of redemption. To say 
the least, this presumption wholly overrides the presumption for which the plaintiff 
contends, viz., that the deed must be given effect according to its terms. As already 
indicated, such alleged presumption, in favor of the language of the deed, is the sole 
reliance of the plaintiff in contradiction of the oral evidence of the agreement of 
the parties, pursuant to which the deed was executed. Taking the the undisputed 
evidence, therefore, as it is in this record, it discloses that Wells had a perfect cause 
of action against the plaintiff for his insurance. The payment of it operated solely 
to the benefit of Wells. The proceeds were applied by him voluntarily upon the debt 
he was owing, and was credited upon his note. What his subsequent rights may have 
been, as between him and the bank, is a question not involved in this litigation. It 
is argued that the credibility of Farquhar, as a witness, was a question for the jury; 
he alone having testified to the ‘antecedent transaction. We fail to find any evidence 
of any circumstances in the case which is inconsistent with his testimony, unless 
the language of the deed and the alleged presumption arising therefrom shall be 
deemed as such inconsistency. It must be presumed that there was some transaction 
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between the parties, pursuant to which the deed was made. It is a grave question 
whether the burden was not on the plaintiff to show that transaction. In any event, 
Farquhar purported to testify to it. It was open to the plaintiff to meet that testi- 
mony with other testimony showing the transaction to have been otherwise. The 
plaintiff called Wells as a witness, but did not interrogate him on that subject. We 
think it must be said that there was no material conflict in the evidence. The defend- 
ant’s motion for a directed verdict ought to have been sustained. 

The judgment below is accordingly reversed. 

Reversed. 

Faville, C. J., and Albert and Morling, JJ., concur. 


(Supreme Court of Michigan. Dec. 22, 1925 
206 Northwestern Reporter 503. 


3. INSURANCE—ARBITRATION WAIVED BY DENIAL OF LIABILITY; 
COURT MAY DETERMINE AMOUNT OF LOSS AFTER WAIVER 
OF ARBITRATION. 


Denial by insurance company of all liability constitutes waiver of its right 
to arbitration under provisions of charter, compelling insured to invoke aid of 
courts; hence court has right to determine loss. 


(For other cases, see Insurance, Dec. Dig., §§ 576[2], 612[3].) 


4, INSURANCE—INSURED ABSOLVED FROM ATTEMPT TO SECURE 
DETERMINATION OF LOSS IN ACCORDANCE WITH STIPULA- 
TIONS OF CHARTER BY INSURER’S APPOINTING ADJUSTER NOT 
QUALIFIED. 


Insured was absolved from further attempt to secure determination of loss by 
arbitration in accordance with insurer’s charter, where insurer appointed adjuster 
who was not qualified to act, and who was not selected in manner prescribed in 
contract. 


(For other cases, see Insurance, Dec. Dig., § 575.) 


5. INSURANCE—INSURED WILL NOT LOSE INSURANCE BECAUSE 
OF MISTAKE OF AGENT IN WRITING OUT APPLICATION. 


Where insurance company’s agent made mistake in writing out application, 
in failing to cover furniture in building where parties lived while house was being 
constructed, held that policy was properly reformed. 

(For other cases, see Insurance, Dec. Dig., § 143[4].) 

j _naent from Circuit Court, Gogebic County, in Chancery; George O. Driscoll, 
udge. 
Bill by Albert Ovavez and another against. Patrons’ Mutual Fire Insurance 
Company. From a decree for plaintiffs, defendant appeals. Affirmed. 

Argued before McDonald, C. J., and Clark, Bird, Sharpe, Moore, Steere, 
Fellows, and Wiest, JJ. 

Kinnane & Leibrand, of Bay City, for appellant. 

Jones & Patek, of Ironwood, for appellees. 

McDonatp, C. J. This bill was filed for the reformation of an insurance 
application and policy, and to recover damages from loss by fire. 

The plaintiffs own a farm, on which they reside, in Ontonagon county, in this 
state. At the time they made application for insurance their farm buildings con- 
sisted of a barn, a dwelling in the course of construction, and a summer kitchen, 
in which the family were living while the dwelling house was being built, and in 
which were all their household goods. In the application and policy the property 
and amount of insurance is stated as follows: 

“Farm and resident property—Insured $1,000 dwelling 30x40 (and bldg. material ; 
insured $1,000 Cont. dwg.; insured $2,000 barn No. 1. 24x70 and building material. ” 
re ae property—Vialue $1,000; msured $800, building used for summer 

itchen. 

The policy was issued November 14, 1922. The summer kitchen and its contents 
were destroyed by fire on the 20th of October, 1923. The defendant adjusted the loss 
on the summer kitchen at $450, but denied any liability for loss of its contents, 


OVAVEZ et al. v. PATRONS’ MUT. FIRE INS. CO. (No. 94.) 
) 





480 The Insurance Law Journal, Vol. 66 [April, 1926 


claiming that the words “insured, $1,000 Cont. dwg.,” in the policy referred only to 
the contents of the dwelling which was being constructed. 

The plaintiffs claim that all of their household effects were in the summer 
kitchen, and that in making the application it was expressly agreed with the agent 
that the insurance was to cover its contents; that the agent so understood it, and 
either through carelessness or mistake erroneously made the application read ‘“con- 
tents of dwelling,” instead of “contents of the summer kitchen.” They ask to 
have the application and policy reformed, so as to express the real agreement. 
On the hearing the court decreed a reformation, and fixed the plaintiffs’ loss on 
the building and contents at $1,800. The defendant has appealed. 

The record presents the following questions: 

[1] 1. Did the court have jurisdiction to hear the cause? 

The plaintiffs lived in Ontonagon county. The suit was begun in Gogebic 
county. The bill alleged that the plaintiffs resided in Gogebic county. The defendant 
appeared generally, and in its answer admitted the residence of the plaintiffs to 
be as alleged in the bill. In the testimony it developed that they lived in Ontonagon 
county. Defendant then for the first time challenged the jurisdiction of the court. 

“Jurisdictional irregularities are waived by a general appearance.” Morgan 
v. Hoey, 209 Mich. 655, 177 N. W. 200; Johnson v. Burke, 167 Mich. 349, 132 
N. W. 1017. 

“Rules governing venue are rules of procedure, not of jurisdiction, and confer 
; ane privilege that may be waived.’ Whitehouse, Equity Practice, vol. 1, 

160a. 
The court had jurisdiction of the subject-matter of the suit, and, though it was 
not brought in the proper county, defendant waived that irregularity by appearance 
and answer. 

[2, 3] Again it is claimed that the court did not obtain jurisdiction, because the 
plaintiffs had not exhausted the remedies provided in the contract for the determina- 
of their loss. The articles of association, which are made a part of the insurance 
contract, provide that, when a member sustains a loss, his claim shall be submitted 
to adjusters, from whose findings either party may appeal to a board of arbitration; 
that this board shall have exclusive jurisdiction over the controversy, and that no 
suit at law or in equity shall be begun or maintained to recover the loss. We 
have held that these provisions of the charter are valid and binding on the insured, 
and that he cannot invoke the aid of the courts until he has exhausted the remedies 
— in his contract, and then only in case of fraud, bad faith, or clear mistake 
of law. 

But these provisions of the charter do not preclude the insured from applying 
to a court of equity to reform the contract, so as to make it conform to the real 
agreement of the parties. Under the allegations of the bill the court had jurisdic- 
tion to hear and determine that question. Conceding, for the present, that the 
court rightfully reformed the policy, so as to cover the loss on the contents of the 
summer kitchen, did he have the right to determine the loss, or was that a ques- 
tion for arbitration? The record shows that the defendant denied all liability for 
loss of the contents of the summer kitchen. This was a waiver of its right to ar- 
a It compelled the insured to invoke the aid of the court in determining its 
liability. 

“Tf litigation must be resorted to in order to determine liability, the means pro- 
vided for ascertaining the loss without litigation need not be called into play.” Rott 
v. Fire Insurance Co., 218 Mich. 576, 188 N. W. 334. 

[4] The court correctly held that he had a right to determine the loss on the 
contents of the summer kitchen. Though for a different reason, we also think he 
had a right to determine the loss to the building. The defendant did not deny lia- 
bility for this loss, but attempted to adjust it by the appointment of an adjuster, who 
was not qualified to act, and who was not selected in the manner prescribed by the 
contract. The plaintiff was not a member of the grange. The articles provide: 

“Where the loser is not a member of the grange, his loss shall be adjusted 
by any member of the board of directors mutually agreed upon by and between 
the loser and the secretary of the company.” 

The man appointed to make the adjustment was not a member of the board 
of directors, and was not mutually agreed upon between the parties. He was 
already in the service of the defendant, and was not qualified to serve as adjuster. 
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In that the appraisement and arbitration clauses in the policy do not provide for 
disinterested adjusters and arbitrators, they are, as the circuit court remarked, 
“not models of fairness in so far as the policyholder is concerned.” In view of 
this fact, where they do give the insured any choice in selecting those who shall 
pass on his claim, they should be strictly followed. This attempted adjustment was 
a deliberate and intentional violation of the plain provisions of the policy contract. 
It was in now way binding on the insured. He had a right to ignore it, and to 
consider himself released from the conditions of the policy relative to the method 
of determining his loss. : 

“It is the duty of each party to act in good faith to accomplish the appraisement 
in the way provided by the policy. If either acts in bad faith, so as to defeat the 
real object of the clause, it usually absolves the other from a compliance therewith.” 
5 Elliot on Contracts, § 4321; Shapiro v. Patrons’ Mutual Fire Ins. Co., 219 Mich. 
581, 189 N. W. 202. 

This record shows that there was no good-faith effort on the part of the 
defendant to adjust the plaintiff’s loss) He was not given a square deal, and was 
thereby absolved from further attempt to secure a determination of his loss in 
accordance with the stipulations of the charter. 

[5] 2. Was the court right in reforming the policy? 

The application for this insurance was taken by one Rudolph Stindt, a local 
agent for the defendant. The plaintiffs are of foreign birth, and claim that they 
cannot read English; that they relied on the agent to fill out the application, so that 
the insurance would cover the household goods in the summer kitchen. They had 
lived in this building for two years. A dwelling was being erected, but all of their 
household effects were in the summer kitchen. The agent concedes that the agree- 
ment was that the insurance should cover these goods. In his cross-examination 
he said: 

“Q. So that there isn’t any question, then, that the application was intended 
to cover this furniture that was in this building that was designated as the summer 
kitchen? A. Yes. 

“Q. There is no question about that at all, is there? A. No.” 

Instead of writing into the application that they were applying for insurance 
on the contents of the summer kitchen, he wrote “Cont. dwg.” Are the plaintiffs 
to lose this insurance, because the defendant’s agent made a mistake in writing out 
the application? The circuit judge thought not, and we agree with him. 

“Tf there has been no fraud and no concealment, but a full and frank state- 
ment of all the facts, and the insurer has framed the paper to suit himself, in view 
of all the circumstances, the law would justly be subject to the reproach of favoring 
deception and fraud, if the insurer was allowed to retain the premium, and at the 
same time repudiate the contract, for his own failure to make its recital correspond 
exactly with the facts. * * *’ North American Fire Insurance Co. v. Throop, 
22 Mich. 146, 7 Am. Rep. 638, quoted with approval in Haapa v. Insurance Co., 
150 Mich. 467, 114 N. W. 380, 16 L. R. A. (N. S.) 1165, 121 Am. St. Rep. 627, and 
in Fire Insurance Co. v. Perl, 228 Mich. 493, 200 N. W. 286. 

It is not necessary to discuss this question further. There is no justice or 
fairness in the position taken by this defendant company. Plaintiffs are entitled to 
have the application and policy reformed, so as to express the undisputed agreement. 

s The court correctly disposed of the case. His decree is affirmed in all respects. 
The plaintiffs will have costs. 


HARTFORD FIRE INS. CO. v. McCAIN. (No. 25134.) 
(Supreme Court of Mississippi, Division A. Jan. 4, 1926.) 
106 Southern Reporter, 529. 
(Syllabus by the Court.) ° 
1. INSURANCE—SOLE AND UNCONDITIONAL OWNERSHIP IN FEE 

CLAUSE VALID. 
Sole and unconditional ownership in fee clause is reasonable and valid. 
(For other cases, see Insurance, Dec. Dig. § 282[1].) 


2. INSURANCE—DEED OF LIFE ESTATE TO INSURED’S GRANTOR 
PRIMA FACIE SHOWING OF BREACH OF SOLE AND UNCONDI- 
TIONAL OWNERSHIP CLAUSE. 


Deed conveying to insured’s grantor life estate only is prima facie showing of 
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breach of sole and unconditional owership in fee clause, though deed to insured pur- 
ported to convey unconditional fee. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Webster County; T. L. Lamb, Judge. 

Action by John F. McCain against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and rendered. 

R. L. McLaurin, of Vicksburg, for appellant. 

A. T. Patterson, of Calhoun City, and E. O. Sykes, of Jackson, for appellee. 

Cook, J. The appellee, John F. McCain, instituted this suit against the appellant 
in the circuit court of Webster County for the loss by fire of a tenant house, which 
was covered by a policy of insurance issued by the appellant company, and, from a 
verdict for the sum sued for, this appeal was prosecuted. 

The appellant filed a plea of the general issue, and also four special pleas, but 
the conclusion we have reached makes it unnecessary to consider the several very 
interesting questions which arose under the first, second, and fourth of these pleas, 
and which are so ably and exhaustively argued by counsel for the respective parties. 


The third special plea averred that the contract of insurance had been breached, 
by reason of the fact that by the terms of the contract it was agreed and warranted 
that the assured was the sole and absolute owner of the property proposed to be 
insured and for which the contract of insurance was issued, and that the assured was 
and would continue to be, during the life of said policy, the sole and unconditional 
owner in fee of said property, and that said contract was issued upon said warranties, 
and that said warranties were false, in that the assured, at the time of the issuance 
of said policy, was not the sole and unconditional owner of said property, and did 
not own a fee-simple title thereto, and that, for this reason, the said contract of 
insurance was null and void from its inception. 


The replication to this plea averred that, at the time of the execution of the 
policy of insurance, the assured was the sole and absolute owner of said tenant house, 
within the provisions of said contract, and that the title to said land upon which the 
house was located was in the said assured, he claiming and owning the same by deed 
of conveyance conveying and warranting the title thereto to him in fee simple, and 
that he so owned said land at the time of the loss and destruction of said house. 
The replication concluded with a verification, and thereupon issue was joined by 
the defendant. 

The policy of insurance contained the following stipulations: 

“This indemnity contract is based upon the valuations and representations con- 
tained in the assured’s application and diagram of even number herewith, which 
the assured has signed and permitted to be submitted to the company, and which 
are hereby made a warranty and a part hereof, and it is stipulated and agreed that 
if any false statements are made in said appliction or otherwise; * * * or in case 
any change shall take place in title or interest or possession (except by sucession 
by reason of the death of the assured) of the property herein named; or if the 
assured shall not be the sole and unconditional owner in fee of said property; * * * 
then in each and every one of the above cases this policy shall be null and void.” 

Pretermitting any discussion of the controversy between counsel for the respec- 
tive parties as to whether the form of the pleadings shifted the burden of proof on 
the issue as to whether the insured was the sole and unconditional owner in fee of 
the property insured, but assuming that the burden remained upon the appellant to 
establish this affirmative defense, we will consider the evidence bearing upon this 
issue. . 

The appellee testified to the issuance of the insurance policy and the total de- 
struction by fire of the tenant house, and to its value, and that he was the sole owner 
of the property. As the sole evidence of his title to the property, he identified and 
introduced in evidence a deed from his wife, Mrs. Florence Estell McCain, which 
upon its face purported to convey to him a fee-simple title to the land upon which 
the insured property was located. He testified that he and his wife, Mrs. Florence 
Estell McCain, had four children then living, and that his wife was a daughter of 
T. J. Pogue and Mrs. S. K. Pogue, and on cross-examination he identified and read 
in evidence, as an exhibit to his testimony, a deed from the said T. J. Pogue and his 
wife, Mrs. S. K. Pogue, conveying the land in question to their daughter, Mrs, Flor- 
ence Estell McCain, “during her natural life and at her death to her children in equal 
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parts.” The appellant introduced in evidence this deed from T. J. Pogue and wife 
to Mrs. McCain, and rested. 

[1] One of the conditions on which the policy is given any validity by the con- 
tract of insurance is that the insured is the sole and unconditional owner in fee of the 
property insured, and it has been repeatedly held by this court that this clause is 
reasonable and valid, and that a breach of such stipulation, unless waived by the com- 
pany, will relieve the company of liability. Rosenstock v. Insurance Co., 82 Miss. 674, 
35 So. 309; Groce v. Phoenix Ins, Co., 94 Miss. 201 48 So. 298, 22 L. R. A. (N. S.) 
732; Bacot v. Insurance Co., 96 Miss. 223, 50 So. 729, 25 L. R. A. (N. S.) 1226, Ann. 
Cas. 1912B, 262; Insurance Co. v. Pittman, 111 Miss. 420, 71 So. 739. 

In the Rosenstock Case, supra, the court approved, as a correct statement of the 
law, a quotation from the language of Sanborn, J., in the case of Syndicate Insurance 
Co. v. Bohn, 65 F. 165, 12 C. C. A. 531, 27 L. R. A. 614: 

That “neither inquiry nor statement, before the issue of the policies, was requisite 
to the validity of these contracts. The contracts containing, as they did, the stipula- 
tions that they should be void if the interest of the assured had not been truly stated 
to the company, or if it was not truly stated in the policy, or if it was not the sole 
and unconditional owenrship of the property described, and their silence and acceptance 
of the policies was the answer.” 

Likewise, it was held in the Pittman Case, supra: 

That, “where a fire insurance policy has been for a long time in the possession of 
insured, he is bound by its terms, though he did not read it. He cannot lay the policy 
aside and contend that he does not know the provisions in the policy that are con- 
trary to his interest while claiming his rights under the provisions therein contained 
that are favorable to him.” 

[2] The meaning of the words “sole and unconditional ownership in fee” is 
well established. The ownership of an insured is sole and unconditional when no 
other person has any interest in the property as owner, and the quality of the estate 
is not limited or affected by any condition. 26 C. J. p. 172. In the Bacot Case, 
supra, the court quoted with approval a definition of sole and unconditional owner- 
ship found in 2 Clement on Insurance, p. 152, as follows: 

“An insurance ownership is sole when no one else has any interest in the prop- 
erty as owner, and is unconditional when the quality of the estate is not limited or 
affected by any condition.” 

In the case at bar the appellee claimed title under a deed which on its face pur- 
ported to convey sole and unconditional ownership in fee, but he was met with a deed 
showing that his grantor had only a limited interest in the property, and, of course, 
his grantor could convey no greater interest than she owned. Under these deeds the 
insured could only acquire an éstate for the life of his wife, with remainder at her 
death to her children. It is true that this court has held that the niceties of title 
will not be inquired into and that “parties applying for insurance are not called upon 
to settle questions of title with very great precision,” but the proof in the case at bar 
does not present any questions of title to be inquired into or settled. The introduc- 
tion of these duly executed and recorded deeds, under which the insured could 
only acquire a limited interest in the property, constituted at least a prima facie 
showing of the ownership of only a limited interest therein. The introduction of 
the deed conveying to the insured’s grantor only a life estate swept the foundation 
from under appellee’s claim of sole and unconditional ownership in fee, and was a 
prima facie showing of a breach of the condition of the policy contract, and, in the 
absence. of other proof, entitled the appellant to the peremptory instruction requested 
by it. 

The judgment of the court below will therefore be reversed, and judgment entered 
here for appellant. 

Reversed, and judgment for appellant. 


CONTINENTAL INS. CO. OF eS) NEW YORK v. BROWN. 
(No. 25255. 
(Supreme Court of Mississippi, Division A. Jan. 18, 1926.) 
106 Southern Reporter 633. 
(Syllabus by the Court.) 

1. CONTINUANCE—IN SOUND DISCRETION OF TRIAL COURT. 

Granting or refusal of continuance for absence of witness is within sound dis- 
cretion of trial court. 

(For other cases, see Continuance, Dec. Dig., § 22.) 





484 The Insurance Law Journal, Vol. 66 [April, 1926 


2. APPEAL AND ERROR—NO REVERSAL FOR REFUSAL OF CON- 
TINUANCE UNLESS ABUSE OF SOUND DISCRETION IS CLEAR. 


There will be no reversal for refusal of continuance unless it is clear that trial 
court’s sound discretion was abused. 


(For other cases, see Appeal and Error, Dec. Dig., § 966[1].) 
3. INSURANCE—FIRE POLICY NOT VOIDED BY TAX SALE DURING 
TIME FOR REDEMPTION. 
’ Interest of insured is not other than unconditional or sole ownership, nor is 
interest, title, or possession changed, so as to avoid fire policy, under its conditions, 
notwithstanding tax sale, so long as time for redemption has not expired. 
(For other cases, see Insurance, Dec. Dig., § 328[2].) 


Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

Action by Albert Brown against the Continental Insurance Company of the 
City of New York. Judgment for plaintiff, and defendant appeals. Affirmed. 

Wells, Stevens & Jones, of Jackson, for appellant. 

Everett & Forman, of Indianola, for appellee. 

McGowen, J. The Continental Insurance Company of the city of New York 
appeals here from a judgment based upon a fire insurance policy issued by it in 
favor of Albert Brown covering a certain house against loss by fire, the policy 
being made an exhibit to the declaration. The defendant company pleaded the 
general issue, and gave notice under the issue, first, that they would show that the 
plaintiff was not entitled to recover because the following provision of the policy 
had been breached, to wit, “This entire policy, unless otherwise provided by agree- 
ment indorsed herein or added hereto, shall be void if * * * if the hazard be 
increased by any means within the control or knowledge of the insured, * * * 
or if the interest of the insured be other than unconditional or sole ownership,” 
and charged that the house, for the loss of which by fire suit brought, had 
been sold for taxes due the Indianola separate school district for 1923, said sale 
having taken place on June 2, 1924; that by said sale Albert Brown was divested 
of his fee-simple title to said property, and was not the sole and unconditional 
owner of said property at the time of the issuance of the policy sued on. 

Notice was further given that said tax sale increased the hazard and thereby 
violated this condition of the policy, which is as follows: 

“This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void * * * or if change, other than by the death of an 
insured, take place in the interest, title, or possession of the subject of insurance 
(except change of occupants without increase of hazard) whether by legal process 
or judgment or by voluntary act of the insured, or otherwise.” 

They further gave notice that they would show that the following clause of 
the policy sued on had been violated, to wit: 

“This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void * * * or if change, other than by the death of an 
insured, take place in the interest, title, or possession of the subject of insurance 
(except change of occupants without increase of hazard), whether by legal process 
ur judgment or by voluntary act of the insured, or otherwise.” 

They said this clause was violated because the plaintiff, some months before 
the fire, moved his family out of said house, together with his goods, to the state 
of Kansas, and shortly thereafter moved tenants into the said house, said tenants 
occupying the same until the time of said fire. : 

Upon the trial it developed that the tax sale above referred to was on June 
2, 1924, and that the agent had been writing insurance policies on this particular 
house before the date of the policy here involved, and that this policy was a renewal 
policy, dated September 23, 1924, some three months after the tax sale. However, 
the father of Albert Brown testified that he attended to the matter of insuring 
the house with an insurance agent, a Mr. Robb, and that Mr. Robb knew in Sep- 
tember, 1923, that Albert Brown, the plaintiff, lived in Kansas City, and that he 
paid the premiums for Albert Brown and mailed the policy, which had been de- 
livered to the witness by Mr. Robb, to his son; and that he told Robb that Albert 
had gone to Kansas City, and that the house was rented out. 

The record of the tax sale was also offered in evidence. : 

[1-3] The appellant, the insurance company, assigns as error: First, the re- 
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fusal of the court to grant it a continuance on account of the absence of the wit- 
ness Robb. We again repeat that the granting or refusal of continuances are mat- 
ters within the sound discretion of the trial court; unless‘it is clear that this dis- 
cretion has been abused, we will not reverse for that cause, and in this cause we 
do not think the trial court abused its discretion in overruling the motion for a 
continuance. In this same connection, as there was no testimony offered to con- 
tradict the father of the plaintiff as to a waiver by the agent, and that testimony 
standing uncontradicted in the record and not being seriously urged in the briefs, 
we will not consider that assignment of error further. Second, it is strenuously 
urged by counsel that the clause of the policy quoted above, as to the interest of 
the insured being other than sole or unconditional, is binding on the plaintiff because 
of the tax sale, and, therefore, that a peremptory instruction should have been 
given the defendant. 

Counsel cites a number of cases from other states, and especially calls our 
attention to the case of Imperial Fire Insurance Co. of London v. Coos County, 151 
U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231. It is sufficient to say that this case, in the 
light of our own decisions, would not be considered as being in point, because it 
involves an increase of the hazard because of the employment of mechanics with- 
out notice to or permission by the insurance company to so have mechanics make 
repairs, and we do not think this case is in point in view of the decisions of our 
own court. 

The counsel also urges, with great zeal, the case of Perrin v. Stuyvesant Insur- 
ance Co., 140 La. 812, 74 So. 110, dealing expressly with a tax sale of property 
covered by fire insurance with reference to this particular clause of the policy, 
and this case and other Louisiana cases are authority for counsel’s position that 
a tax sale will void the policy where the loss occurs during the period of redemp- 
tion. And the Louisidna court held that under such state of facts the title was 
conveyed, but we agree with that court when they say that these grounds for void- 
ing the policy “appear narrow,” and the cases cited do not convince us that we 
should overrule the general policy and tendency of this court as outlined in prac- 
tically all of our insurance decisions, and the established rule announced by this 
court in the case of Mechanics’ & Traders’ Insurance Co. v. Boyce, 114 Miss. 165, 
74 So. 821, L. R. A. 1917E, 328, wherein the court on this subject, said: 

“We do not think, under the facts of this case, a sale of the premises for 
taxes was a breach of the covenants of the policy. The two years within which 
the property might be redeemed had not expired, and the inchoate right or title 
of the tax purchaser had not ripened into a good title. * * * He would not be 
entitled to possession, and would in fact own no title, until the time for redemption 
under our revenue laws had expired.” 

This decision is in point as we see it, and the fact that there was a mortgage 
clause involved in that case does not present any different state of case from the 
case here presented, and the court there correctly held that the purchaser at the 
tax sale during the period of redemption had obtained no title, and his title only 
ripened after the expiration of the two-year period of redemption. 

The rule is well stated in 14 R. C. L,, p. 1124, as follows: 

“Levy or Sale under Legal Process. A condition avoiding the policy in case 
of the sale of the insured property is not violated by a judicial sale of the property 
and its confirmation, if payment of the purchase price is not made and no bill of 
sale is executed, or where-a sale has not been confirmed, which is necessary to 
pass title. The fact that insured goods are levied on does not avoid a policy con- 
taining no provision on the subject, nor is such a levy without change of possession 
a violation of a provision against alienation so long as the debtor has a right of 
redemption, or where the sale is void, for it is a well-established rule of law that 
a judicial sale of insured property is no such change in title, interest or possession 
as will defeat a recovery on a policy of insurance which provides that it shall be 
avoided if such change occur, where there is left in the owner of the property 
an equity of redemption, and the loss occurs before the expiration of the period of 
redemption. Policies frequently provide that a forfeiture shall follow any change 
in the interest, title, or possession, whether by legal process or judgment or by the 
voluntary act of the insured. Such a provision applies to an involuntary change 
of possession by legal process as well as to a voluntary change, resulting from the 
action of the assured himself, and a writ of attachment is ‘process,’ within such a 
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provision. Even under such a provision, however, where the debtor remains in 
possession of the property and has a right of redemption there is no breach, nor 
does a levy without change of possession violate such a provision.” 


We decline to overrule the Boyce Case, and find no reversible error in this 
record. 


Affirmed. 


I. H. LAWRENCE & SON v. MERCHANTS’ & MECHANICS’ MUT. AID 
SOC. No. 18855.) 
(St. Louis Court of Appeals. Missouri. Sept. 29, 1925. Rehearing Denied 
Oct. 30, 1925.) 
277 Southwestern Reporter 588. 
1, INSURANCE—VALUE OF GOODS DESTROYED HELD FOR JURY. 
In action on two fire insurance policies, one covering “stock of groceries,” the 
other “merchandise, goods, and wares,” evidence held sufficient to go to jury as 
against general demurrer for failure to prove value of goods destroyed. 


(For other cases, see Insurance, Dec. Dig., § 668[13].) 


2. INSURANCE—KEEPING SMALL QUANTITIES OF COAL OIL AND 
GASOLINE FOR CONSUMPTION IN STOVE AND LAMPS HELD 
NOT VIOLATION OF BY-LAW OF INSURANCE COMPANY 
Evidence that small quantities of coal oil and gasoline were temporarily kept 

in building for consumption in oil stove and gasoline lamps held not to etsablish 

a storing of gasoline or coal oil in violation of by-law of mutual insurance com- 

pany doing’ business under Rev. St. 1919, §§ 6464-6468. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 


4. INSURANCE—DENIAL OF LIABILITY ON OTHER GROUNDS HELD 
TO ESTABLISH WAIVER OF PROOF OF LOSS. 


Defendant’s evidence establishing a denial of liability on grounds other than 
plaintiff’s failure to furnish proof of loss held to establish waiver of proof of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


5. INSURANCE—RECEIPT AND RETENTION OF DEFECTIVE PROOF 
OF LOSS HELD WAIVER OF PROOF OF LOSS IN PROPER FORM. 


Receipt and retention by defendant without objection of unsworn proof of loss 
held to establish waiver of proof of loss under oath required by defendant’s con- 
stitution. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


6. INSURANCE—INTEREST HELD RECOWERABLE ON DEFRRRED 
PAYMENT OF LOSS. 


Where only provision of policy deferring payment of loss was that insured 
should not be entitled to payment until he had made proof of loss, on establishing 
waiver of proof of loss, insured was entitled to interest on deferred payment of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from Circuit Court, Perry County; Peter H. Huck, Judge. 

“Not to be officially published.” 

Action by I. H. Lawrence & Son against the Merchants’ & Mechanics’ Mutual 
Aid Society. Judgment for plaintiffs, and defendant appeals. Affirmed. 

ines & Hines, of Jackson, and Ward, Reeves & Oliver, of Caruthersville, for 
appellant. 

Sam Bond, of Perryville, and H. E. Alexander and Spradling & Dalton, all of 
Cape Girardeau, for respondents. 

Sutton, C. This is an action upon two fire insurance policies, one for $1,500, 
and the other for $700, issued to plaintiffs by the defendant, covering on the plain- 
tiffs’ stock of groceries, goods, wares, and merchandise. "The $1,500 policy was 
issued on May 19, 1921, and the $700 policy was issued on October 4, 1921. The 
stock insured was contained in a store building at Delta, Mo. On January 23, 
1922, while the policies were in force, the stock was totally destroyed by fire. 
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The petition is in two counts. The first count declares upon the $1,500 policy, and 
the second count declares upon the $700 policy. The cause was tried to a jury. There 
was a verdict for plaintiffs for $1,344 on the first count and for $627.20 on the sec- 
ond count, aggregating $1,971.20, and judgment was given atcordingly. De- 
fendant appeals. 

The plaintiffs, I. H. Lawrence and Virgil Lawrence, are copartners doing busi- 
ness under the firm name of I. H. Lawrence & Son. The defendant is a mutual in- 
surance company organized and doing business under the provisions of article 17, 
c. 50, Revised Statutes of Missouri 1919. 

[1] At the close of all the evidence in the cause, the defendant- requested the 
court to give to the jury an instruction in the nature of a demurrer to the evidence 
as follows: ; 

“The court instructs the jury that under the pleadings and the evidence the plain- 
tiffs cannot recover and your verdict must be for the defendant.” 

The refusal of the court to give this instruction is assigned here as reversible 
error. 

In support of this assignment, the defendant insists that the plaintiffs wholly 
failed to prove the value of the goods covered by the policies in suit. This insistence 
is not sustained by the record. Plaintiff Virgil Lawrence testified that he made an 
invoice of the stock on January 8 and 9, 1922, which inventory was destroyed by the 
fire, that at the time the inventory was made the stock on hand amounted in value 
to something like $4,200, and that at the time of the fire the value of the stock on hand 
was in the neighborhood of $3,800. He identified a carbon copy of a statement of 
plaintiff’s loss, mailed to the defendant by the plaintiffs’ attorney, and testified that 
the value of the goods as therein stated correctly represented the value of the goods 
on hand at the time of the fire. Therein the value of the goods was stated as fol- 
lows: Groceries, $3,347.18; dry goods, $150; queensware, $100; meats and lard, $150; 
and fruits, $100. It was also shown by the defendant that this plaintiff made a 
statement to the officers of defendant shortly after the fire that in his opinion the 
value of the goods on hand at the time of the fire was about $3,500. 

But defendant insists that the policy declared on in the first count of the petition 
covers on “stock of groceries,” that the policy declared on in the second count covers 
on “merchandise, goods, and wares,” and that, assuming that the evidence was suffi- 
cient to show the value of the entire stock, there was no evidence to show the value 
of the groceries separately from the other goods, and that the demurrer to the evi- 
dence should have been sustained on this ground. This insistence must be ruled 
against defendant for two reasons: 

First. There was evidence tending to show the value of the groceries and other 
goods separately. 

Second. The demurrer was general in its character and was directed to the proof 
upon the whole case. There were no specific demurrers offered as to the insufficiency 
of the proof to support the respective counts of the petition. If, as defendant as- 
sumes, the evidence was sufficient to show the value of the entire stock, it was suffi- 
cient to authorize a verdict for plaintiffs under the second count of the petition, though 
it were insufficient to authorize a verdict under the first count, for the policy declared 
on in the second count covered the entire stock, and it necessarily follows that the 
demurrer to the evidence as to the whole case was properly overruled. The de- 
fendant procured the court to instruct the jury that the burden of proof in the case 
upon the issues under each count in the petition was upon the plaintiffs, and that to 
entitle the plaintiffs to recover they were required to prove “the actual cash value of 
their property destroyed,” that the plaintiffs could in any event only recover “the 
actual value of their stock at the time of the loss,” and that, if the plaintiffs negli- 
gently and carelessly caused the fire which destroyed their property, then they could 
only recover one-half “the actual value of the property destroyed.” 

Manifestly, in this state of the record, the trial court may not be convicted of 
error for refusing to sustain the demurrer for insufficiency of the evidence to show 
separately or as a whole the value of the goods destroyed. 

[2] The defendant pleaded and proved a by-law of the defendant which provides 
as follows: “No gasoline or coal oil shall bé stored in any room or warehouse where 
a fire of any kind is maintained.’ The defendant contends that the plaintiffs’ evi- 
dence concedes the violation of this by-law, and that therefore its demurrer to the 
evidence should have been sustained. 
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The plaintiff I. H. Lawrence testified that there were two stoves in the store, one 
heater and one coal oil cook stove; that the store was lighted by gasoline lamps; that 
they did not keep any coal oil or gasoline in the store, only as they used it; that they 
kept the coal oil and gasoline under a shed in the back yard; that at the time the fire 
occurred there was about a half gallon of coal oil in a can in the store, which was 
brought into the store to be used in the coal oil cook stove; that there was also a 
little gasoline in a can in the store for use-in the gasoline lamps; that they did not 
keep gasoline or coal oil stored in the building. 

Mrs. J. B. Lawrence, a daughter-in-law of I. H. Lawrence, testified that she was 
working in the store immediately before the fire; that Virgil was at home in bed, 
sick; that there was a half gallon of coal oil in the store at the time of the fire; that 
she brought it in there for the coal oil stove; that the coal oil stove was used for 
cooking ; that the coal oil and gasoline were kept in a shed in the back of the build- 
ing, out in the yard; that there was no gasoline kept in the building at the time of the 
fire; that the gasoline tank was in the store, but that there was no gasoline in it; 
that on the afternoon before the fire she went out and got a gallon of gasoline and 
filled up the gasoline lamps, but that she did not leave any of the gasoline in the can. 

It is manifest that the coal oil and gasoline kept in the building temporarily and 
in small quantities for consumption in the coal oil stove and gasoline lamps, as de- 
tailed by the witnesses, were not “stored” in the building within the meaning of the 
by-law in question. Renshaw v. Missouri State Mutual Fire & Marine Ins. Co., 103 
Mo. 595, loc. cit. 605, 15 S. W. 945, 23 Am. St. Rep. 904; Rafferty v. New Brunswick 
Fire Ins. Co., 18 N. J. Law, 480, loc, cit. 483, 38 Am. Dec. 525; Phoenix Ins. Co. v. 
Lawrence, 4 Metc. (61 Ky.) 9, loc. cit. 11, 81 Am. Dec. 521: O'Neil v. Buffalo Fire 
Ins. Co, 3 N. Y. 122, loc. cit. 127; New York Equitable Ins. Co. v. Langdon, 6 Wend. 
(N. Y.) 623, loc. cit. 628; Phoenix Ins. Co. v. Taylor, 5 Minn. 492, loc. cit. 502 (Gil. 
393) ; Williams v. Fireman’s Fund Ins. Co., 54 N. Y. 569, loc. cit. 572, 13 Am. 
Rep. 620. 

The defendant assails plaintiffs’ instructions Nos. 1 and 2 on the ground that they 

direct a verdict for plaintiffs and ignore certain defenses pleaded by the defendant. 
All these defenses were appropriately covered and submitted by instructions D. E. 
G. H. and I, given at the instance of the defendant, and instruction No. 3, given a 
the instance of the plaintiffs. These instructions cured whatever faults there were 
in the plaintiffs’ instructions Nos. 1 and 2, respecting the defenses referred to. State 
ex rel. North British & Mercantile Ins. Co. v. Cox (Mo. Sup.) 270 S. W. 113. 

[3] The defendant further insists that the plaintiffs’ instructions Nos. 1 and 2 are 
erroneous because they direct a verdict for the plaintiffs “for whatever amount the 
jury may find is due under the policies.” In support of this insistence defendant 
particularly emphasizes the provision of defendant’s constitution that, “if fire orig- 
inate through the negligence or carelessness of the insured, then the insured shall 
receive only one-half the value of the property destroyed thereby,” and says that the 
plaintiffs evidence conclusively shows that the fire originated through their negligence 
and carelessness, and that the instructions are erroneous because they do not limit 
the amount of plaintiffs’ recovery to one-half the value of the property destroyed. 
As to this insistence it suffices to say that the defendant made no request for an 
instruction limiting the amount of the plaintiffs recovery to one-half the value of the 
property destroyed, but procured the court to instruct the jury that, if the plaintiffs 
negligently and carelessly caused the fire which destroyed their property, then the 
plaintiffs were entitled to recover only one-half the value of the property destroyed. 
Thus defendant, without requesting the court to take from the jury the issue of negli- 
gence or no negligence on the part of the plaintiffs, voluntarily caused that issue to 
be submitted to the jury for their determination. In this state of the record it is 
clear that the defendant has no ground to complain that the plaintiffs’ instructions did 
not limit the amount of their recovery to one-half the value of the property destroyed. 
Moreover, we cannot say that the plaintiffs’ evidence relating to the origin of the fire 
was such as to convict them of negligence as a matter of law. 

The defendant further contends that the plaintiffs’ instructions are erroneous be- 
cause they give the jury no guide as to the amount of the plaintiffs’ recovery, but 
give them a roaming commission to say what the insurance contracts mean and how 
much is due thereunder. There is no merit in this contention, for the reason that 
the jury were fully and properly advised as to the amount of plaintiffs’ recovery by 
instructions given on behalf of the defendant. 
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[4] The defendant complains that the court erred in declining to instruct at its 
request that, unless plaintiffs made and furnished defendant with proof of loss as 
required by the defendant’s constitution, or defendant waived such proof by refusing 
to pay the loss on grounds other than the failure to make and furnish such proof, 
the plaintiffs could not recover. There was no error in this ruling. The evidence 
conclusively shows that the defendant waived proof of loss. The defendant’s evi- 
dence concedes that it denied liability under the policies from the time of the fire up 
to the time this suit was brought, on grounds other than the failure of plaintiffs 
to make and furnish proof of loss. The conduct and statements of the defendant’s 
officers in their several interviews with the plaintiffs after the fire, as detailed by 
the officers upon the witness stand, will not admit of any other interpretation. That 
such denial of liability amounts to a waiver of proof of loss there can be no doubt. 

[5] Moreover, plaintiff Virgil Lawrence testified positively that the plaintiffs’ 
attorney mailed a statement of the plaintiffs’ loss to the defendant. It may be con- 
ceded that this statement did not comply with the requirements of the constitution 
relating to proof of loss, for the reason that the statement was not made under oath. 
It is manifest that the statement as made and furnished was an attempt by the plain- 
tiffs to make and furnish proof of loss under the provisions of the constitution. 
Though the officers of the defendant, who were in charge of the defendant’s busi- 
ness and were in a position to know whether or not this statement was received by 
the defendant, testified on behalf of the defendant, they did not deny that the state- 
ment was received. One of them, however, testified that “the plaintiffs never at any 
time filed with our company, under oath, a proof of loss.” In this state of the record, 
we think it must be regarded as conclusively established that the statement of loss 
mailed by the plaintiff‘s attorney was réceived by defendant. The receipt of this 
statement of loss and the retention of it by the defendant, without objection, 
amounted to a waiver of proof of loss under oath as required by the constitution. 

[6] The defendant complains that the court erred in instructing the jury to allow 
interest upon the amount of plaintiffs’ loss “from the —— day of February, 1922.” 
This complaint cannot be sustained. The only provision in the insurance contracts 
deferring payment of the loss is the provision that the insured shall not receive his 
insurance money until he has made proof of loss as required by the constitution. 
The proof of loss having been waived by the defendant immediately after the fire, 
the loss became due and payable at once. 

[7] The chief defense pleaded and relied on by defendant at the trial is that the 
plaintiffs intentionally burned their property in order to obtain the insurance thereon. 
In support of this defense defendant produced a private detective who testified that 
shortly prior to the fire Virgil Lawrence made a statement to him to the effect that 
plaintiffs had got in debt to the wholesale people; that they were threatening to throw 
the plaintiffs into bankruptcy; that the plaintiffs had $2,200 fire insurance; and that 
he had made up his mind to let the property go up in smoke and get the insurance. 
Previous to the trial, this witness, it seems, gave the defendant a- written statement 
of what Lawrence had said to him. Upon the trial, the defendant’s secretary testified 
that shortly after the fire he confronted Lawrence with this statement and read it to 
him. The court declined to permit the witness to read the statement to the jury, and 
this ruling of the court is assigned as error here. This ruling was made before it 
was shown what Lawrence said upon being confronted with the statement. Upon 
further examination of the witness, he was permitted to state, in substance, what he 
read to Lawrence and what Lawrence said in response thereto. Clearly there was 
no prejudicial error in this ruling of the court. 

[8] In the course of the defendant’s cross-examination of the plaintiff Virgil 
Lawrence, the following occurred: 

“Q. How much did you owe on this stock of goods? 

“Mr. Spradling: I object to that as wholly immaterial. It does not make any 
difference how much he owed; if the insurance company insured it, why certainly 
they would have to pay it. 

“Mr. Ward: Yes, but if he made statements that he owed so much, and he was 
going to have this burned, it would be competent. 

“Mr. Spradling: That is not competent at the present. 

“The Court: It looks like it is not competent at this time. 

“Mr. Ward: Note my exception.” 

This ruling of the court is assigned as error. At the time this ruling was made, 
no evidence whatever had been introduced showing or tending to show that the 
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plaintiffs intentionally burned their property. The court clearly indicated that its 
ruling was not final. The defendant did not at any time afterwards seek to renew 
its cross-examination. It is too plain for discussion that the court may not be con- 
victed of error on account of this ruling. 

A number of other assignments of error have been made for reversal of the 
judgment, but they are necessarily ruled against the defendant by what we have 
already said. 

The commissioner recommends that the judgment of the circuit court be affirmed. 

Per CurtaM. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


WESTERN MONTANA NAT. a a INS. CO. OF NEW YORK. 
(No. 3) 
(Supreme Court of Montana. Nov. 30, 1925. Rehearing Denied Dec. 15, 1925.) 
241 Pacific Reporter 611. 
2. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT OCCU- 

PANT OF PREMISES WAS SALARIED EMPLOYEE OF OWNER. 

In action on fire insurance policy defended on ground that premises were not 
occupied by insured or his salaried employee, evidence held to support finding that 
occupant of premises who received free rent and other advantages from occupancy, 
was salaried employee. 

(For other cases, see Insurance, Dec. Dig., § 665[3].) 

Appeal from District Court, Missoula County; Theodore Lentz, Judge. 

Action by the Western Montana National Bank against the Home Insurance 
Company of New York. Judgment for plaintiff, and defendant appeals. Affirmed. 

eee, Thelen & Fiary, of Great Falls, and John L. Campbell, of Missoula, for 
appellant. 

Murphy & Whitlock and Mulroney & Mulroney, all of Missoula, for respondent. 

Stark, J. This is an action on a $2,500 policy of insurance, issued by the defend- 
ant to one J. J. Rogers on January 23, 1922, covering a frame dwelling house located 
on a farm near Ronan in what is now Lake county. The policy contained the fol- 
lowing provision: 

“In consideration of the rate at which this policy is written, and subject to the 
conditions of this policy regarding vacancy and nonoccupancy, it is warranted that the 
dwelling described hereunder will be occupied only by the owner of the title to the 
realty, by the members of the owner’s family, or by the salaried employees of the 
owner. A breach of this warranty suspends this insurance during such breach.” 

On August 31, 1922, the insured dwelling was totally destroyed by fire, causing 
a loss in excess of $2,500. The insured made proofs of loss as required by the policy 
and subsequently assigned his interest therein to the plaintiff. The amount of the 
los not having been paid, plaintiff brought this action to recover it. The only defense 
interposed was that the above-quoted provision of the policy had been breached by the 
insured in this: That prior to and at the time of the fire which caused the loss, the 
insured dwelling was not occupied by Rogers, or by members of his family, or by his 
salaried employees, and that by reason of this condition the insurance had been sus- 
pended and was not in force at the time of the fire on the 3lst day of August, 1922, 
and therefore the defendant was not liable for any of the loss alleged to have been 
sustained. At the trial the jury returned a verdict in favor of the plaintiff, upon 
which a judgment was entered, and from this judgment the defendant has appealed. 

[1] By its instruction No. 2 the court advised the jury: 

“If you believe from a preponderance of the evidence that the said dwelling de- 
stroyed by fire on August 31, 1922, was not at the time occupied by J. J. Rogers, by 
the members of the family of J. J. Rogers, or by the salaried employees of said 
J. J. Rogers, then the said insurance would be suspended and not in force and effect 
on the day of said fire, and the said J. J. Rogers and plaintiff herein cannot recover, 
and your verdict should be for the defendant.” 

Without objection the court gave to the jury it instruction No. 5, as follows: | 

“You are instructed that the term ‘salaried employee’ as found in the warranty in 
the policy means any person who receivés a recompense or consideration for his pains 
or industry in another’s behalf. It is not necessary that actual money be paid, but 
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the recompense may be in food, shelter, or other considerations of value, and it is not 
essential that such’recompense or consideration be paid or given for labor or services 
rendered in, at, or about the insured premises. If you believe that Handford was a 
salaried employee of Rogers under the definition herein contained, your verdict must 
be for the plaintiff.” 

These instructions became the law of the case, and, whether right or wrong, were 
binding upon the jury. 

[2] 1. There was no contention that at the time in question the insured house 
was occupied by Rogers or any member of his family; but the undisputed testimony 
showed that on the date of the fire Henry G. Handford and his wife had their house- 
hold effects in this house and were using the same as a dwelling, but were temporarily 
absent at the time of the fire. 

The defendant contended that Handford was a tenant of the insured, whereas the 
plaintiff contended that he was a “salaried employee.” * The case turned upon the 
determination of this disputed question. By returning its verdict for the plaintiff, 
the jury necessarily: found that Handford was a “salaried employee” of Rogers at 
the date of the fire. 

It will be observed that in order to bring Handford within the definition of a 
“salaried employee” as given in the abové-quoted instruction, it was only necessary 
for the plaintiff to show that he was at the time in question expending some pains 
or industry in behalf of the insured for which he was receiving a recompense; it 
might be either in money, food, shelter, or other consideration of value. 

The testimony showed that some time about the middle of June, 1922, Rogers 
was negotiating with Handford and his two brothers for the purpose of leasing to 
them the ranch upon which the insured house was located. There was much dispute 
in the testimony as to whether or not a lease was actually executed in accordance 
with these negotiations. Rogers claimed that while a lease was prepared, it was never 
executed by him; while defendant’s witnesses asserted that it was actually executed 
by all the parties and delivered. Whether the léase was in fact executed or not is 
not very material, for Handford testified that about the middle of August he aban- 
doned the lease, ‘and this statement is not challenged by counsel for either party. 

At the time Handford abandoned the lease, there were on the place about a half 
dozen milk cows and some chickens belonging to Rogers, and also a garden which 
had been planted by Rogers. Notwithstanding that he had abandoned the lease, 
Handford continued to occupy the house from the middle of August down to the time 
of the fire as a shelter for himself and family and their household goods. During 
this time he milked the cows, cared for the chickens and garden, and received for 
his own use all of the dairy products, used the vegetables from the garden on his 
family table, consumed eggs produced by the flock of chickens, and also killed and 
ate some of them. 


The plaintiff claimed, and Rogers testified, that although Handford originally 
went upon the premises with the intention of entering into the lease referred to, the 
lease was never executed and the idea of making one was abandoned, and that long 
prior to the time when the fire occurred Handford and Rogers had entered into a 
different arrangement whereby Handford was to perform for Rogers certain labor 
in cutting and stocking grain and to render other services about the Rogers ranches 
for a money consideration, and that in addition thereto Handford was to occupy the 
house, look after the cows and chickens, take care of the garden, as a compensation 
for which services he was to receive the milk, eggs, and vegetables from the garden; 


and that Handford was occupying the house under this arrangement at the time of 
the fire. 


The testimony of Rogers, if accepted by the jury, was sufficient to establish the 
fact that at the time of the fire Handford was receiving from him some recompense 
or consideration for his pains and industry expended in his behalf, and was there- 
fore a “salaried employee” within the definition of that term given by the court. 

Handford and his wife testified as witnesses for the defendant and contradicted 
the testimony of Rogers in many points. 


There was nothing in the testimony of Rogers above referred to, or the circum- 
stances concerning which he testified, which would warrant this court in saying that 
his testimony was inherently improbable or incredible. The jury was entitled to 
accept it, if it chose to do so. Contradicted as it was by the testimony of defendant’s 
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witnesses, it presented only a conflict in the evidence, and under such circumstances 
this court cannot disturb the jury’s findings. 

[3] 2. After the plaintiff and defendant had introduced all their testimony in 
chief, defendant moved the court to allow it to amend its answer by setting up as a 
second affirmative defense that the insured, Rogers, had falsely and fraudulently made 
a sworn statement in the proofs of loss which he had furnished to the company, to 
the effect that at the time of the fire the dwelling house was occupied by a tenant, 
which statement touched a material matter and by the terms of the policy rendered it 
null and void, The application was denied by the court, and this ruling is assigned 
as error. 

Defendant made no showing in connection with this application to amend. Coun- 
sel stated that it was offered “to take care of the evidence that was produced at the 
trial.” The evidence so referred to was the proofs of loss which had been delivered 
to the defendant by Rogers on October 30, 1922; so that defendant had been in pos- 
session of the facts which it desired to set up as its second affirmative defense for a 
period of more than two years before the trial of the case began.on the 16th day of 
December, 1924. 

[4] Granting or refusing to grant leave to amend a pleading is always addressed 
to the sound judicial discretion of the court. Dietz v. Rabe, 65 Mont. 500, 211 P. 343; 
Pue v. Bushnell, 72 Mont. ——, 233 P. 124. In the case of Cullen v. Western, etc., 
Title Co., 47 Mont. 513, 134 P. 302, it is said: 

“While it is the policy of our law to permit amendments to pleadings in order 
that litigants may have their causes submitted upon every meritorious consideration 
that may be open to them * * * and while it is the rule to allow, and the exception 
to deny, amendments (Leggat v. Palmer, 39 Mont. 302, 102 P. 327; Flaherty v. Butte 
Electric Ry. Co., 43 Mont. 141, 115 P. 40), yet they are not at all stages of the 
proceedings a matter of right. ‘After issued joined, the matter lies within the sound 
judicial discretion of the trial court, and an abuse of that discretion must be made 
to appear before this court can say that a refusal of leave to amend was wrong.” 

Upon the record presented in this case, the court clearly did not abuse its dis- 
cretion in refusing to allow the proposed amendment. 

The judgment is affirmed. 

Affirmed. 

Callaway, C. J., and Holloway, Galen, and Matthews, JJ., concur. 


LA BONTE v. MUTUAL FIRE & LIGHTNING INS. CO. OF RICHLAND 
COUNTY. (No. 5763.) 
(Supreme Court of Montana. Nov. 30, 1925.) 
241 Pacific Reporter 631. 

4. INSURANCE—IN ACTION ON INSURANCE POLICY, CONTENTION 
THAT JUDGMENT FOR PLAINTIFF WOULD NOT DISCHARGE IN- 
SURER FROM LIABILITY TO ASSIGNEE HELD GROUNDLESS. 
Where, in aciton on fire insurance policy, plaintiff had in his possession and in- 

troduced in evidence policy and purported assignment to mortgagee of claim for loss 

of portion of property covered by policy, contention that judgment for plaintiff would 
not discharge insurer from liability to assignee held groundless, since assignee’s re- 
turn of assignment negatived his acceptance. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


5. INSURANCE—ASSIGNMENT WITHOUT. CONSENT OF INSURER OF 
CLAIM FOR LOSS OF PORTION OF PROPERTY COVERED BY POL- 
‘ICY IS VOID AS TO INSURER. 

Assignment to mortgagee, without consent of insurer, of claim for loss of build- 
ings which are separately listed in policy covering also household goods, is void as to 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 594.) 


7. INSURANCE—FAILURE OF INSURED TO FURNISH WRITTEN 
PROOF OF LOSS AS REQUIRED BY POLICY OF INSURANCE WILL 
BAR RECOVERY. 

Failure of insured to furnish written proof of loss within time required by policy 
will bar recovery, unless condition is waived by insurer. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 
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8. INSURANCE—CONDITION IN INSURANCE POLICY THAT INSURED 
FURNISH WRITTEN PROOF OF LOSS WITHIN SPECIFIED TIME 
MAY BE WAIVED. 

Under Rev. Codes 1921, § 8145, condition in insurance policy that insured furnish 
oe proof of loss within specified time may be waived voluntarily or invol- 
untarily. 


(For other cases, see Insurance, Dec. Dig. § 555.) 


10. INSURANCE—IN ACTION ON FIRE INSURANCE POLICY, EVI- 
DENCE HELD TO ESTABLISH WAIVER OF FORMAL PROOF OF 
LOSS. 

Where, in action on fire insurance policy, defendant was notified of loss within 
prescribed time, and thereafter committee, which could be appointed under by-laws of 
insurer only after receipt of proof of loss, was appointed by insurer’s president and 
did all it could have done if acting under formal proof of loss duly filed, but did not 
inform plaintiff that he would be required to furnish formal claim, and no witnesses 
testified that formal proof was not made, evidence held to establish waiver of formal 
proof. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from District Court, Richland County; Frank P. Leiper, Judge. 

Action by Charles La Bonte against the Mutual Fire & Lightning Insurance 
Company of Richland County, a corporation. From a judgment for plaintiff, defend- 
ant appeals. Affirmed. 

C. E. Collett, of Sidney, for appellant. 

F. J. Matoushek and L. V. Ketter, both of Sidney, for respondent. 

MatTTHEws, J. The defendant company has appealed from a judgment awarding 
plaintiff the sum of $3,100, with interest from: November 24, 1923, and costs, on a 
fire loss covered by a policy of insurance written by defendant company. 

It appears from the record that on November 22, 1922, the defendant, a “mutual” 
company operating only in Richland county, in consideration of a membership fee in 
the company and an aditional premium thereon, issued to plaintiff, who thereby became 
a member of the company, a fire policy on his ranch house with its contents, and upon 
his barn, on a certain quarter section described, for the term of five years, the risk 
being $2,800 on the house, $425 on its contents, and $400 on the barn; that on Novem- 
ber 22, 1923, while such policy was in full force and effect, the house with all its 
contents was destroyed by fire, but the barn was not injured. 

The policy, which is made a part of the complaint filed herein, made no mention 
of proof of loss, but provides that the insurance is subject to the provisions of the 
company’s by-laws, which, in so far as they affect the questions here raised, are: 

“Section 55. In case of loss or damage by fire or lightning, the insured shall give 
immediate notice to the secretary, and within five (5) days after such loss or damage 
deliver to the secretary a particular statement in writing of such loss or damage, 
signed by him and certified by his oath or affirmation, and also, if required, by proper 
vouchers, and stating the whole cash value of the property lost or damaged; how 
the fire originated as far as he knows or believes, and that the loss occurred by mis- 
fortune and without fraud or evil practice on his part. (The company will furnish 
blanks for the same.) The president shall immediately appoint a committee of one (1) 
on all losses not exceeding two hundred dollars ($200.00) and on all losses over two 
hundred dollars ($200.00) a committee of not less than three (3) nor more than 
five (5) members of the company of which the secretary shall constitute one mem- 
ber, to ascertain the amount of such loss.” 

“Section 59. Losses shall not be payable until satisfactory proofs of the losses, 
prescribed in the by-laws, have been received by the company.” 

“Section 70. No change, alteration, indorsement or transfer of any. policy shall 
be valid unless signed by and indorsed thereon by the secretary; in either case a dupli- 
cate record must be made on the policy register, and in case of transfer the party in 
interest shall give his obligation in place of the original obligation. 

“Section 71. Policies are not assignable for the purpose of collateral security, 
but may be made payable to mortgagee as his interest may appear by attaching mort- 
gagee clause to policy 


Although plaintiff’s lands and improvements were mortgaged, no “mortgagee 
clause” was attached to the policy. 
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On December 18, 1923, plaintiff executed in duplicate, and delivered to the de- 
fendant and to his mortgagee, the ‘following assignment: 

“To Chris Christiansen, President, and Harry T. Hanson, Secretary, Mutual Fire 
& Lightning Insurance Company of Richland County, Montana: In consideration of 
a mortgage given to C. L. Dempster of Lake City, Minn., during the year 1917, with 
the understanding that the building on S. E. %, sec. 12, Twp. 25, Rge. 58, be insured 
during the life of the mortgage for the benefit of the mortgagee, I hereby assign all 
my rights in insurance covering the buildings as stated in policy No. 417, dated 
November 2, 1922, to said C. L. Dempster, his assigns, and you are hereby authorized 
to make a draft in payment of loss covered by said policy payable to C. L. Dempster 
or to C. L. Dempster and myself jointly. 

“Charles La Bonte. 

“Please attach to your record.” 

The assignment, mailed to Dempster, the mortgagee, was for reasons not appear- 
ing in the record returned to plaintiff and was by him produced on the trial. All tes- 
timony as to the contents of the letter accompanying its return was excluded on 
defendant’s objection thereto. : 

On January 15, 1924, defendant notified plaintiff as follows: “Your claim of 
November 25, 1923, for $3,186.00 has been disallowed.” Thereupon plaintiff com- 
menced action, and in his complaint alleged, by separate paragraphs; (1) The cor- 
porate capacity of defendant; (2) the ownership in himself of all property described 
in the policy; (3) that the policy was in full force and effect at the time of the 
fire; (4) the total loss of all property covered; and (5) that he duly furnished the 
company with proof of loss and performed all conditions imposed upon him by the 
policy. He prayed for judgment in the full sum of the policy, with interest from 
the date of the fire. 

To the complaint defendant interposed a general demurrer, which was by the 
court overruled. Thereafter, by answer, defendant admitted the allegations of para- 
graphs 1, 2, and 3 of the complaint; denied the allegations of paragraphs 4 and 5 
thereof; and affirmatively alleged that but a portion of the property insured was 
destroyed by the fire, and that by plaintiff’s own willful and fraudulent act. Although 
defendant had in its possession the duplicate assignment to Dempster, the answer con- 
tained no allegation to the effect that plaintiff was not the real party in interest. 

Plaintiff by reply denied the affirmative allegations of the answer, and at the 
opening of the trial amended paragraph 3 of his complaint by adding thereto the 
words: “And that the plaintiff is now the owner and holder of the said policy of 
insurance.” By agreement in open court the admission in the answer of the alle- 
gations of paragraph 3 was extended to the amendment. 

Plaintiff's proof showed that the house and contents, of a total value of approxi- 
mately $3,100, were destroyed, but that the barn was not injured, that on the day 
following the fire plaintiff notified the secretary of the company of his loss, and that 
the day following such notice, the president, the secretary, and one other member of 
the company appeared at the scene of the fire and interrogated the plaintiff as to items 
destroyed and their value, which latter was roughly given, and that all statements 
were taken down by the secretary. The list thus furnished covered all items with the 
exception of a small amount of wearing apparel’ belonging to plaintiff’s wife, which 
he agreed to list later, but did not. Plaintiff was not advised by the officers of the 
company, then or at any other time, that anything further was required of him, 
other than that he should later furnish a list of the unimportant items which he was 
not then able to give them. 

At the close of plaintiff’s case, defendant moved for judgment of non-suit upon 
the sole ground that plaintiff was not the real party in interest. The motion was 
overruled. Defendant thereupon produced evidence upon which the jury might have 
found that the plaintiff had willfully set fire to his property. 

The secretary testified that the three men who called upon plaintiff after the fire 
constituted the committee appointed, pursuant to the by-laws, by the president for 
the purpose of appraising the loss and were there for that purpose. No witness 
testified that proof of loss was not furnished the company. : 

On rebuttal the plaintiff explained certain suspicious circumstances appearing 
from testimony on the part of the defendant, denied all knowledge of the origin of 
the fire, and testified that he did all in his power to save the property. 

At the close of all the evidence, defendant moved the court to instruct the jury to 
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return a verdict in favor of defendant on the ground that plaintiff, through his failure 
to furnish formal proof of loss, was barred from a recovery in the action. This 
motion was overruled. On the conflicting évidence the jury returned its verdict 
on February 18, 1925, in favor of plaintiff and for the sum of $3,100, with interest 
thereon at 8 per cent. from November 23, 1923. Judgment was entered thereon and 
notice thereof given defendant on February 20, 1925. On March 2, 1925, defendant 
served and filed notice of intention to move for a new trial, which notice was by the 
court, on motion of plaintiff, stricken from the files on the ground that it was not 
filed within time. 

Defendant’s specifications of error are that the court erred (1) in overruling its 
motion for nonsuit; (2) in overruling its motion for a directed verdict; (3) in ren- 
dering and entering its judgment; and (4) in granting plaintiff’s motion to strike the 
notice of intention to move for a new trial. 

1. The plaintiff asserts that, as the appeal before us is from the judgment alone, 
this court cannot consider the sufficiency of the evidence to support the judgment, cit- 
ing Withers v. Kemper, 25 Mont. 432, 65 P. 422, or at most can only examine the 
record to determine whether there is any evidence to support the judgment, citing 
Dawes v. City of Great Falls, 31 Mont. 9, 77 P. 309. 

In the first case cited, Mr. Justice Milburn, speaking for the court, called atten- 
tion to the fact that the only attack made upon the evidence was by motion to strike, 
and that no motion for judgment was made, and thereafter said: 

“A bill of exceptions can raise only errors of the court in its rulings upon points 
of law. * * * Before the court could err in ruling upon the weight of the evidence 
to support a decision in favor of the plaintiff, it would be necessary for the question 
to have been raised before the court.” 

The question of the sufficiency of the evidence not having been raised in the man- 
ner indicated, or othérwise, the court properly held that the question could not be 
determined on the appeal from the judgment. 

In the second case cited, a motion for a new trial was made and overruled, but 
though at that time the order overruling the motion was approvable no appeal was 
taken from the order, and it was thereforé held that the questions presented to the 
trial court on the motion for a new trial were not before the Supreme Court on the 
appeal from the judgment. 

[1] But a motion for a judgment of non-suit, or a motion for a directed ver- 
dict, is in effect a demurrer to the evidence and presents to the trial court a question 
of law to be determined (Neininger v. Cowan, 101 F. 787, 42 C. C. A. 20; Cravens v. 
Dewey, 13 Cal. 40), and where either of such motions is made in the trial court and 
overruled, the question of the sufficiency of the evidence to support the verdict and 
judgment is before this court on an appeal from the judgment (McKay v. Montana 
Union Ry. Co., 113 Mont. 15, 31 P. 999; William Mercantile Co. v. Fussy, 13 Mont. 
401, 34 P. 189; Emerson v. Eldorado Ditch Co., 18 Mont. 247, 44 P. 969; Klein- 
schmidt v. McAndrews, 117 U. S. 282, 6 S. Ct. 761, 29 L. Ed. 905; Frecking v. Rol- 
land, 53 N. Y. 422; Vail v. Reynolds, 118 N. Y. 297, 23 N. E. 301; 4 Ann. Cas. 304). 

In support of assignment No. 1, counsel for defendant assert that by reason of 
his assignment of his claim, plaintiff parted with his- right of action and was not the 
real party in interest, and as to assignment No. 2, contend that by failure to furnish 
formal proof of loss, plaintiff was precluded from a recovery, and admit that the 
third assignment depends entirely upon a determination of assignment 1 or 2 in favor 
of defendant. 

{[2, 3] 2. The merits of defendant’s first assertion are not before us. By a 
positive provision of our Codes régulating our practice, the defendant was required to 
challenge the plaintiff’s right to maintain the action by demurrer, if any defect 
appeared on the face of the complaint. Section 9131, Rev. Codes 1921. As “every 
action must be prosecuted in the name of the real party in interest” (Section 9067, 
Id.), if it appears from the face of the complaint that the plaintiff is not the real 
party in interest, the objection may be reached by a general demurrer (Lefebur v. - 
Baker, 69 Mont. 193, 220 P. 1111) ; but here no such defect appears on the face of the 
complaint, and therefore defendant’s general demurrer was of no avail. “When any 
of the matters enumerated in section 9131 do not appear upon the face of the com- 
plaint, the objection may be taken by answer” (section 9135), and, if not so taken, 
the objection is deemed waived (section 9136). These provisions of the Code are in 
accord with the general rule that “a defense that the plaintiff is not the real party 
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in interest, and hence has no right to sue, must be specially pleaded in bar” (31 Cyc. 
219) ; and the defendant having, with full knowledge of all the facts, failed to take 
its objection by answer, has waived the same and cannot here assert it (Church v. 
Zywert, 58 Mont. 102, 190 P. 291; Schauer v. Morgan, 69 Mont. 455, 216 P. 347; 
Genzberger v. Adams, 62 Mont. 430, 205 P. 658). 

[4] 3. Defendant suggests that, if the judgment herein is permitted to stand, it 
will be liable to a double payment of the loss, as payment to the insured will not dis- 
charge it from liability to Dempster, the assignee. We think this apprehension 
groundless. While the clause against assignment of the policy without the consent 
of the insurer might not prevent an assignment of the claim after the insured has 
suffered a loss (Wood on Insurance, § 99; May on Insurance, 389; West Branch Co. 
v. Helfenstein, 40 Pa. 289, 80 Am. Dec. 573; New York Life Ins. Co. v. Flack, 
3 Md. 341, 56 Am. Dec. 749), in order to constitute an assignment, as in the case of 
every assignment, there must be an acceptance of the offer made. In this case, the 
assignee, Dempster, returned the assignment to plaintiff, which act would indicate a 
rejection rather than an acceptance, and, as plaintiff had in his possession both the 
policy and the assignment and introduced them in evidence, Dempster would have 
nothing on which to base an action against this defendant if he sought to do so. 

[5, 6] Again, Dempster was the holder of a mortgage on the real estate and not 
on the personal property; the assignment is of plaintiff’s claim for loss of the build- 
ings which were separately listed in the policy; a substantial portion of his claim was 
thus retained by him, which would constitute an attempted splitting of his cause of 
action. As the company did not consent to such action, the attempted assignment, 
even if attempted by Dempster, was a nullity so far as this defendant is concerned. 
“Since the effect of the assignment of a part of a debt is to change materially the 
situation of the debtor by making him subject to the demands of two persons instead 
of one, it is generally held that his consent to such an assignment is essential to the 
creation of any obligation on his part to the assignee.” 2 R. C. L. p. 624. In the 
absence of consent, an assignment of a part of the claim cannot, even under a statute 
authorizing suit in the name of the real party in interest, be enforced by direct suit 
by the assignee against the debtor without his consent, although effective between 
the assignor and the assignee. 2 R. C. L. 640. 

[7, 8] 4. The second question raised is that plaintiff failed to furnish the re- 
quired proof of loss, that is, written proof, subscribed and sworn to by the insured 
and delivered to the insurer within five days after the fire. Such a requirement in 
a policy is a condition precedent, and failure to comply therewith will bar a recovery 
under the policy, unless the condition is waived by the company. Careve v. Phoenix 
Ins. Co., 67 Mont. 236, 215 P. 235; Tuttle v. Pacific Mut. Life Ins. Co., 58 Mont. 
121, 190 P. 993, 16 A. L. R. 601. But that the insurer may, either voluntarily or 
involuntarily, waive this condition, has been settled beyond question in this state, in 
construing section 8145, Revised Codes 1921, which declares that— 

“Delay in the presentation to an insurer of notice or proof of loss is waived, if 
caused by any act of his, or if he omits to make objection promptly and specifically 
upon that ground.” 

This section, with companion sections, are said in Pasherstnik v. Continental Ins. 
Co., 67 Mont. 19, 214 P. 603, to be “as much a part of the policy of insurance as 
though written therein, and are controlling wherein their provisions conflict with those 
actually contained in the policy.” Morrison v. Concordia Fire Ins. Co., 72 Mont. —, 
231 P. 905; Ames v. Minneapolis Fire, etc., Ins. Co., 69 Mont. 177, 220 P. 747; Snell 
v. North British Ins. eo . Mont. 547, 203 P. 521; Da Rin v. Casualty Co., 41 Mont. 
175, 108 P. 649, 27 L. A. (N. S.) 1164, 137 Am. St. Rep. 709. 

[9] While the piaintif’s testimony concerning what was done by the company 
within the five days after the fire may not have been sufficient to show waiver of this 
condition, the defendant furnished the missing details by showing that the three men 
who visited the premises at that time were a duly appointed and acting committee of 
the company, appointed by the president, under section 55 of the by-laws to re 
tain, and were there to ascertain, the loss. This evidence may be considered, 
connection with that of the plaintiff, in determining whether error was committed “ 
the court in overruling the motion for a directed verdict; for where such motion is 
made, it should not be granted if the defendant’s evidence supplies the deficiencies in 
the plaintiff’s case. McKay v. Montana Union Ry. Co., above; Slack v. Brown, 61 
Mont. 99, 201 P. 565. 
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[10] It therefore appears from the record that plaintiff notified defendant of his 
loss within the prescribed time, and that the day following such notice, a committee, 
which under section 55 of the by-laws of the company could only be appointed after 
receipt of the proof of loss, was duly appointed by the president in the manner and 
for the purpose set out in that section and did all that it would have done acting under 
a formal proof of loss.duly filed, and in their dealing with the plaintiff no member 
of the committée intimated that anything further would be required of plaintiff other 
than the furnishing of an additional list of certain small articles, which were not 
considered on the trial. No witness testified that the formal proof of loss was not 
furnished, and the notice of disallowance of the “claim” indicated, not that plaintiff’s 
right to a settlement was denied because of his failure to furnish written proof of 
loss, but that a “claim” was filed and disallowed for other reasons. Those reasons 
would seem to appear clearly from the nature of the defense made. Under these 
circumstances, we cannot but hold that the evidence established a waiver of formal 
proof of loss. 

(11] 5. The defendant, however, contends that in order to prove a waiver, 
plaintiff must have first pleaded waiver, and this he did not do, citing 26 C. J. 395; 
Snell v. North British Ins. Co., above; Krause v. Insurance Co. of North America, 
72 Mont. ——, 235 P. 408; Continental Ins. Co. v. Chance, 48 Okl. 324, 150 P. 114. 
As stated by Mr. Justice Holloway in Lackman v. Simpson, 46 Mont. 518, 129 P. 325: 

“This is thé general rule; but the rule is equally well settled in this state that 
where evidence, which might have been excluded as not tending to reflect upon any 
issue made by the pleadings, has been admitted without objection, it will be given the 
same consideration as though fully warranted by the pleading of the party offering 
the evidence, or, in other words, the pleading will be treated as if it had been amended 
to admit the introduction of the evidence.” Archer v. Chicago, M. & St. P. Ry. Co., 
41 Mont. 56, 108 P. 571, 137 Am. St. Rep. 692; O’Brien v. Corra-Rock Island Min. 
Co., 40 Mont. 212, 105 P. 724; Capital Lumber £2. v. Barth, 33 Mont. 94, 81 P. 994; 
First Nat. Bank vy. Robke, 72 ‘Mont. —, 235 P. 327. 

The company here did not defénd upon the aaah that the formal proof of loss 
was not furnished, but upon the theory that plaintiff had willfully burned his prop- 
erty; all of the evidence as to what was done after the fire was admitted without 
objection, and the evidence of the plaintiff was supplemented and its deficiencies sup- 
plied by the defendant. If no formal proof of loss was furnished, the company had 
full knowledge of that fact and could have successfully objected, under the allegations 
of plaintiff's complaint, to the introduction of all of the evidence constituting a waiver 
and insisted upon proof of the allegation that proof of loss was furnished the com- 
pany before any proof of loss could be introduced. As defendant permitted this evi- 
dence to go in without objection, the court was justified, on the motion for a directed 
verdict, in treating the complaint as though amended to admit the introduction of that 
evidence, and did not err in overruling the motion. 

, 13] 6. There is no merit in defendant’s fourth assignment. The order of 
the court striking the notice of intention to move for a new trial cannot be reviewed 
on an appeal from the judgment, and, even if it could be, no error was committed, 
as section 9399, Revised Codes of 1921, requires a party, desiring to move for a new 
trial in a case tried by a jury, to serve upon the adverse party and file his notice of 
motion for a new trial within 10 days after the return of the verdict. Here the 
verdict was returned on February 18th, and the notice stricken was not served or 
filed until 12 days thereafter. 

No substantial error appearing in the record, the judgment is affirmed. 

Affirmed. 

Callaway, C. J., and Holloway, Galen, and Stark, JJ., concur. 


COON v. NATIONAL FIRE INS. CO. OF HARTFORD. 
(Supreme Court, Jefferson County. September 29, 1925.) 
13 New York Supplement 407. 

INSURANCE—APPRAISER NAMED BY INSURER HELD NOT “DISIN- 

TERESTED,” WITHIN FIRE POLICIES, AND AWARD SHOULD BE 

SET ASIDE. 

Professional appraiser for insurance companies, to look after their interests in 
fire loss appraisals, designated -by company to act as appraiser, was not “disinter- 
eted,” within fire policies providing that loss, in case of disagreement, should be 
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ascertained by two “disinterested persons” selected by insured and insurer, respec- 

tively, and an umpire, and an insufficient award will be set aside, especially where 

company represented to insured that he was contractor and builder; “disinterested” 

meaning not biased or prejudiced, not interested, and not in employ of either party. 
(For other cases, see Insurance, Dec. Dig. § 574[3].) 


Action by Edward W. Coon against the National Fire Insurance Company of 
Hartford to set aside an appraisal agreement and the award made thereunder, and 
to recover on fire insurance policies. Judgment for plaintiff. 

Cobb, Cosgrove & Kimball, of Watertown (Wilbur A. Porter, of Carthage, and 
Harold L. Hooker, of Watertown, of counsel), for plaintiff. 

Ainsworth, Sullivan, Wheat & Archibald, of Albany (Nelson R. Pirnie, of 
Albany, of counsel), for defendant. 

Devenporr, J. The plaintiff on April 23, 1921, was the owner of a large cheese- 
storing and cold storage plant and certain buildings and appurtenances connected 
therewith, situate at Cape Vincent, Jefferson county, N. Y. On that date such plant 
and the major portions of the buildings and equipment were destroyed by fire. At 
the time plaintiff held fire insurance policies in several companies, amounting in the 
aggregate to $125,000. Previously he had been carrying $150,000. Among them were 
two five-year standard form policies issued by the defendant, taking effect October 
21, 1916, and September 8, 1917, respectively; the former for $10,000 and the latter 
for $25,000. Each of said policies contained this provision: 

“In the event of disagreement as to the amount of loss, the same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and this company each selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and 
appraise the loss, stating separately sound value and damage, and, failing to agree, 
shall submit their differences to the umpire; and the award in. writing of any two 
shall letermine the amount of such loss.” 

After the fire the plaintiff took certain steps to realize on such insurance con- 
tracts with the defendant and the other insurance carriers. For that purpose he visted 
Syracuse May 12th following the fire, and met certain representatives of the com- 
panies and also of the general adjustment bureau. At that time the defendant was 
represented by this general adjustment bureau through Mr. Kilpatrick. The meeting 
or conference was organized by appointing Mr. Carothers (also a representative of 
an insurance company) chairman, who said in substance to plaintiff, “Mr. Coon, you 
don’t know anything about the values of the buildings, and we don’t, and the’ 
proper thing to do is for each side to choose a disinterested appraiser and let them 
adjust the loss on the buildings,” and said that the insurance companies would take 
as such Fred G. Millard, a contractor and builder in Syracuse. After more or less 
discussion, Mr. Coon submitted the name of Alton T. Foster, of Watertown. 


It appears the parties had proceded thus far without either an agreement or dis- 
agreement as to the amount of loss sustained on the buildings. At that time the 
agreement for appraisal (Exhibit 13) was signed, appointing said Foster and Millard 
appraisers. On the 18th of May, and before there had been any apparent disagree- 
ment between them, that being the date they subscribed and took their oath of office, 
they selected and appointed Mr. H. I. Starkweather, of Carthage, N. Y., to act as 
umpire. The two appraisers thereupon took up the work of determining the insured’s 
loss. They, with the umpire, on August 10, 1921, fixed the award to plaintiff at 
$57,670.19. The plaintiff, not satisfied with this award and claiming that his actual 
damage far exceeded the amount of it, has brought this action in equity to set aside 
such appraisal agreement and award, and then to recover under said policies the 
proportion of his actual loss and damage which defendant’s policies bore to the total 
insurance carried by plaintiff upon the property in question. 

Plaintiff claims that the defendant and its agent, the general adjustment bureau, 
were guilty of fraud’ and fraudulent concealment in bringing about the agreement 
for the appointment of Millard as such appraiser; that he was unknown to plaintiff 
and was not a contractor and builder, at Syracuse or elsewhere, but was a professional 
appraiser, in the employ of defendant and other insurance compatiies and said 
adjustment bureau in making appraisals and estimates of fire losses, and had been 
continuously so engaged for a period of years; that for such services he received 
large sums of money from said companies and bureau, and was not a disinterested 
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appraiser, and was biased, unfair, and interested in serving said insurance companies, 
and by reasorf of his long experience was able to dominate and control the appraiser 
named by plaintiff. There are also further allegations of fraud and unfair dealing 
in the appointment of Starkweather as umpire, who it is claimed by plaintiff: was not 
disinterested, but previously had worked with Millard in fire losses, and was unfair, 
-y _ os the award was far below the amount of plaintiff’s actual loss by reason 
of the fire. 

There is no question in the case but what the fire was an honest one, and that 
plaintiff for a long time had carried fire insurance on this property to the amount of 
$125,000 or more. The property covered by said policies consisted of a warehouse 
131 by 40 feet, three stories high, with a one-story extension of the same width and 
51 feet long. This was known as building No. 1. Building No. 2 consisted of a 
warehouse 98 feet long by 40 feet 6 inches wide and four stories high; No. 3, a 
refrigerating plant; No. 4, boat house; No. 5, garage; No. 6, garage; and No. 7, a 
paraffine and fan building 63 feet long by 12 feet wide. Buildings No. 1, 2 and 7 were 
substantially destroyed by the fire. Building No. 3 was damaged to some extent: 
At the time of the fire the plaintiff, who resided in Philadelphia, Pa., had cheese 
worth approximately $250,000 in storage in the building. 

- The first question to be considered in this case is as to the appraisers. Was 
Millard disinterested? Were his relations with the adjustment bureau and the in- 
urance companies such that he could and would act freely, without favor or fear? 
They are disclosed to some extent by the items contained in Exhibit 45. This gives a 
record of Millard’s insurance company activities for a 10-year period prior to 1921. 
It contains a list of cases in which he acted as appraiser or estimater for the general 
adjustment bureau and other fire insurance companies not represented by it during 
those years. It shows a total of 556 appraisals and 205 estimates, and that he received 
3 ys services $23,027.20, to which may be added his compensation in this case of 
2,608.43. 

The proof shows, not only that Millard, at the time of his appointment and for 
many years preceding, had not been a contractor and builder, but had been in the 
service of the insurance companies and their adjusting concern during much of that 
time. That he was not a disinterested appraiser is apparent. For years he had been 
associated with the insurance companies and their representatives. During this long 
period he received substantial sums of money from them to compensate him for his 
work and for representing them at those many appraisals and estimates. Undoubtedly 
he rendered satisfactory returns for his compensation.. Otherwise he would not 
have been continuously designated by the insurers. It shrould not have been stated 
directly or indirectly by the defendant, its agents or associates, that Millard was a 
contractor and builder. His name should not have been suggested, with or without 
representations, because of his previous employment by the insurers. As to his 
relations with the insurance companies and their agents, there was a deceptive silence 
as to his true position with them. He was to perform a judicial duty. Honesty, dis- 
interestedness, and competency were his qualifications. His relations with the insur- 
ance companies disqualified him from acting in that capacity. Produce Refrigerating 
Co. v. Norwich Union Fire Ins. Society, 91 Minn. 210, 97 N. W. 875, 98 N. W. 100. 

The appraisers should be disinterested, not only without pecuniary iriterest, but 
impartial, fair, open-minded, and substantially indifferent in thought and feeling 
between the parties, and without partisanship and bias either way. Young v. A¢tna 
Ins. Co., 101 Me. 294, 64 A. 584. The insurance contracts say, in the event of a dis- 
agreement as to the amount of loss, the same shall be ascertained by disinterested 
appraisers. This means some one who is not biased or prejudiced. Bradshaw v. 
Agricultural Ins. Co., 137 N. Y. 137, 32 N. E. 1055. Disinterested is the equivalent 
of not interested, and has been defined as follows: Not having any interest in fhe 
matter referred to or in controversy (A®tna Ins. Co. v. Stevens, 48 Ill. 31); free 
from prejudice or partiality (McGilvery v. Staples, 81 Me. 101, 16 A. 404; Hasceig 
v. Tripp, 20 Mich. 216) ; impartial or fair-minded (Territory v. Leary, 8 N. M. 180, 
43 P. 688); not biased or prejudiced (Brock v. Dwelling House Ins. Co., 102 Mich. 
583, 61 N. W. 67, 26 L. R. A. 623, 47 Am. St. Rep. 562; Bradshaw v. Agricultural 
Ins. Co. of Watertown, 137 N. Y. 137, 32 N. E. 1055); without pecuniary interest 
(Gray v. Middletown, 56 Vt. 53; Chase v. Town of Rutland, 47 Vt. 393) ; having no 
prospect of gain or loss (State v. Easterlin, 61 S. C. 71, 39 S. E. 250); indifferent 
(Wolcott v. Ely, 2 Allen [Mass.] 338); not previously interested (National Fire 
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Ins. Co. v. O’Bryan, 75 Ark. 198, 87 S. W. 129, 5 Ann. Cas. 334); not related to 
(Jewell v. Jewell, 84 Me. 304, 24 A. 858, 18 L. R. A. 473); superior to private 
regards (Wolcott v. Ely, supra); free from all interest (18 C. J. 1140) ; and, I will 
add, not in the employ of either party to the controversy. 

Millard’s position relative to this appraisal under consideration falls within 
the scope and is defined in more than one of the above cases. He was undoubtedly 
a professional appraiser, working for and retained hundreds of times by insurance 
companies and their agents to look after their interests in fire loss appraisals. He 
was not indifferent, not without pecuniary interest, not without a prospect of gain 
or loss, but was in a close and continuing relationship to the insurers and the adjust- 
ment agency. He was experienced and trained, competent, of course; but, from the 
sentiment of past service and hope that it continue, his position presumably was 
that of an advocate rather than of a disinterested appraiser. I think the evidence 
bears out this view of the situation. 

I have had no difficulty in arriving at a decision that the appointment and award 
should be set aside. In reaching that conclusion, no consideration is given to the 
selection or specific actions of the umpire. Sufficient to say Millard was the power 
in the affair, and should not have undertaken to act, where the contract and the law 
provides for impartial, unbiased, disinterested, and fair-minded action. It might be 
mentioned, however, that of 103 decisions made by thé umpire he agreed to a cent 
with Millard in 92 of them. Concededly Starkweather’s part was not so important 
or far-reaching as that of the appraisers. Comparatively he did but little, and the 
great part of that was to approve of Millard’s figures, when he and Foster did not 
agree. That Millard was the dominant force in the appraisal is evident. Whether 
right or wrong, he was not a disinterested part of this quasi judicial machine. 

To determine the insured’s loss is not so easy. The record comes to me from a 
lengthy trial conducted by Mr. Justice Emerson as official referee, but undecided at 
his death; it is voluminous. To master the facts is extremely difficult. However 
much time we give it, there may not be exact justice; too much or too little may 
be allowed here and there, but juries and courts are not and never will be infallible, 
or always literally accurate, especially in fixing the amount of a claim based on un- 
liquidated damages. The defendant insured the plaintiff to the extent of the actual 
cash value (ascertained with proper deductions for depreciation) of the property 
at the time of loss or damage, as provided by the policies, against all direct loss or 
damage by fire to an amount not exceeding $35,000. As stated, there was concurrent 
insurance to the amount of $90,000. Hence, defendant by its policies became obligated 
to pay 35/125 of any loss sustained within the terms of the policies. 

In my opinion the award of the appraisers and umpire did not give the plaintiff 
the recovery to which he was entitled. I am not sure that I am giving him the full 
benefit of his contracts, but the evidence is so conflicting and crosses lines so acutely 
that, in harmonizing it as much as possible, too much may have been allowed for 
depreciation or salvage, and too little for value and replacement. However that may 
be, I have fixed the plaintiff’s total loss at $86,033.64, and he to recover herein the 
proportion thereof which said policies bear to the total insurance carried by plaintiff 
on said property. Interest to be computed on such loss from 60 days after due notice 
and proof of loss. 

Findings and conclusions will be prepared accordingly, and judgment will follow 
against defendant, with costs. 


NORWICH UNION FIRE INS. SOC, Limirep, v. WERNER-DISKEN CO., 
Inc. ET AL. (125 Misc. Rep. 896.) 
(Supreme Court, Appellate Term, Second Department. October 19, 1925.) 
212 New York Supplement 759. 
1. INSURANCE—FIRE POLICY MAY BE CANCELED BY INSURED OR 
HIS PROPER REPRESENTATIVE ONLY. 
Fire policy may be canceled by insured or his proper representative only. 


(For other cases, see Insurance, Dec. Dig. §238[1].) 


2. INSURANCE—POWER OF BROKER TO SECURE POLICIES DOES NOT 
AUTHORIZE CANCELLATION. ; 
That insurance broker has been employed to secure fire policies does not carry 
with it right to cancel policies. 


(For other cases, see Insurance, Dec. Dig. § 238[2].) 
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Appeal from Municipal Court, Borough of Brooklyn, Sixth District. 

Actions by the Norwich Union Fire Insurance Society, Limited, against Werner- 
Disken Company, Inc., and another. Judgments for defendants, and plaintiff appeals. 
Judgments unanimously reversed on the law, and new trials granted. 

Argued September term, 1925, before Cropsey, Lazansky, and MacCrate, JJ. 

Charles A. Wilson, of New York City, for appellant. 

Per Curiam. Judgments unanimously reversed upon the law, and new trials 
granted, with $10 costs to appellant in each case to abide the event. 

[1] There was no basis for finding that the policies were canceled. The com- 
panies never canceled them, under the provisions that would have permitted it. Nor 
did the insured ever cancel them. The attempted cancellation was made by a repre- 
sentative of the brokerage concern which procured the policies for the insured. Even 
he did not attempt to cancel them, but rather attempted to get the companies to do 
so. However, had he actually given a notice of cancellation, it would have been 
ineffectual. A policy may be canceled only by the insured or his eee representa- 
~~ ~ Point Iron Co. v. AZtna Ins. Co., 127 N. Y. 608, 28 N. E. 653, 14 
E. 

{2] The record does not show that the broker or his representative had any 
authority from the insured to cancel the policies. The fact that a broker had been 
employed to secure the policies did not carry with it the right to cancel them. Ameri- 

can Fire Ins. Co. of Newark v. Minsker Realty Co., 83 Misc. Rep. 1. 144 N. Y. S. 305. 
See, also, North British & Mercantile Ins. Co. v. Gold, Appellate Term, Second De- 
partment, Memorandum Decision No. 302, April, 1922, "Term, and cases therein cited. 
The case of Gately-Haire Co. v. Niagara Fire Ins. Co. of City of New York, 221 
N. Y. 162, 116 N. E. 1015, Ann. Cas. 1918C, 115, is not in point. There the cancella- 
tion notice was given by the insured. 

here was no proof to support the counterclaim of the McDonald Company, and 
the trial court should not have deducted any sum from the amount of its conceded 
liability. 


MICHELSEN v. NORTH AMERICAN NAT. INS. CO. et al. (No. 4960.) 
(Supreme Court of North Dakota. Nov. 13, 1925.) 
206 Northwestern Reporter 225. 
(Syllabus by the Court.) 

1. INSURANCE—BANK CASHIER, ALSO AGENT OF INSURANCE COM- 
PANY, TRANSMITTING APPLICATION FOR INSURANCE ON 
BUILDING ON WHICH BANK HELD MORTGAGE, HELD TO ACT AS 
AGENT FOR INSURANCE COMPANY. 

Where the cashier of a bank is also the agent of an insurance company, and 
where, acting as such agent, he transmits to the company an application for insurance 
upon certain buildings, requesting the insertion of a loss payable clause in favor of 
the bank, a mortgagee of the buildings, he thereby transmits an application for a 

policy of insurance other than for himself, and is agent for the insurance company 

“to all intents and purposes,” by virtue of section 4959 of the Compiled Laws for 1913. 
(For other cases, see Insurance, Dec. Dig. § 73.) 


2. INSURANCE—INSURANCE COMPANY HELD BOUND BY KNOWL- 
EDGE OF AGENT AS TO INTEREST OF APPLICANT IN PROPERTY 
INSURED AND IN REAL PROPERTY UPON WHICH SITUATED. 

An insurance company is bound by the knowledge of its agent as to the interest 
of the applicant in the property insured and in the real property upon which the 
same is situated. 

(For other cases, see Insurance, Dec. Dig. § 378 [1].) 


3. INSURANCE—COMPANY, ISSUING POLICY WITH KNOWLEDGE 
THAT APPLICANT’S TITLE IS NOT IN FEE SIMPLE, HELD TO 


wee PROVISION THEREIN REQUIRING HIM TO HAVE SUCH 


Where an insurance company, acting either with actual or imputed knowledge 
that the interest of the applicant in the real property, upon which the insured buildings 
are situated, is other than a title in fee simple, issues a policy containing the provision 
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that the same shall be void if the subject of the insurance be a building on ground 
not owned by the insured in fee simple, it waives the effect of such provision. 


(For other cases, see Insurance, Dec. Dig. § 389 [2].) 


4. INSURANCE—EVIDENCE RELATING TO VALUE OF BUILDINGS 
HELD SUFFICIENT TO SUSTAIN JUDGMENT 
The evidence is held sufficient to support the judgment. 


(For other cases, see Insurance, Dec. Dig. § 665 [4].) 


Appeal from District Court, Sheridan County; Fred Jansonius, Judge. 

Action by Mathew Michelsen against the North American National Insurance 
Company and others. From the judgment for plaintiff, and an order denying defend- 
ant’s alternative motion for judgment non obstante, or for a new trial, the named 
defendant appeals. Affirmed. 

Lawrence, Murphy & Niles, of Fargo, for appellant. 

George Thom, Jr., of Goodrich, for respondent Michelsen. 

Zuger & Tillotson, of Bismark, for respondents Baird, as receiver, and War 
Finance Corporation. 

BrirDzELL, J. This is an appeal from a judgment and from an order denying the 
defendants’ alternative motion for. judgment non obstante or for a new trial. The 
action was brought to recover upon a fire insurance policy and was tried by stipulation 
before the judge of the district court of Burleigh county without a jury. The facts 
may be stated as follows: The plaintiff was in possession of a section of school 
land as assignee of a lease. On this land were three buildings, a house, a barn, and 
a granary, which were owned by the plaintiff. Being indebted to the Farmers’ State 
Bank of Regan, he gave to that bank a chattel mortgage covering certain live stock 
and the buildings above referred to. Thereafter the bank transferred this indebtedness 
and security to the defendant the War Finance Corporation. A few days after the 
mortgage was given to the bank, the plaintiff made application for insurance upon 
the buildings through one Vold, the cashier of the Farmers’ State Bank and local 
agent of the insurance company. The application for the insurance is as follows: 
“Application of Mathew Michelsen, P. O. Address, Wing, North Dakota, for Insur- 

ance in North American National Insurance Company, of Des Moines, Iowa. 

“Agency, Regan, No. Dak. Agents (leave blank). Policy No. 

Old policy No. . From.Mo. Nov., day 27th, 1922, to Mo. Nov., day 27th, 
1925. Against loss or damage from fire and lightning, $1, 950.00. Rate 1.70. Premium 
33.15. Term three years. Tornado or Windstorm $———. Rate ———. Premium 

Term years. According to the specifications on the back hereof, 
which are made a part of this application, subject to the approval of said company, 
and to the terms and conditions hereof and of the policy, if any be issued. 

“Are buildings occupied by owner? . Tenant? Yes. Vacant? . 
Are all chimneys constructed of brick? Yes. If not, what material? . Do all 
stovepipes enter good brick chimneys? Yes. Do any stovepipes pass through roof 
or side of building? No. Do any stovepipes enter chimney in attic or unoccupied 
room? No. 

“Building: Dwelling No. 1; length 32; width 22; height of posts 8. Is it frame, 
brick or stone? Frame. Kind of roof, shgle; kind of foundation, rock; years 
old, 5; when painted, not; condition, good. 

“Addition : 

“Building: Barn No. 1; length 80; width 40; height of posts 8. Is it frame, 
brick or stone? Frame. Kind of roof, board; kind of foundation, rock; years 
old, 5; when painted, not; condition, good. 

“Barn No. 2: 

“Building: Granary No. 1; length, 18; width 16; height of posts 8. Is it 
frame, brick or stone? Frame. Kind of roof, shgle; kind of foundation, rock; years 
old, 5 é when painted, not; condition, good. 

“Crib: 

“Are you sole and undisputed owner of the property to be insured, and the 
land whereon it is situated? Yes. What is your title—is it by deed or contract? 
Bill of sale. Is your property incumbered? Yes. If so, by what, and for what 
amount? $2,600.00, with other security. If encumbered, what is the value of the 
whole property incumbered, including buildings? $5,500.00. Loss, if any, payable 
to Farmers’ State Bank, Regan, N. D., mortgagee, as interest may appear. How 
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many acres of land do you own? 640 acres, school land. What is it worth per 
acre? $20.00. Is the personal property incumbered? None described herein but 
the bidgs. 

“Has this company any other insurance on these premises? No. If so, give 
policy numbers. . Is there any other insurance on the property upon which 
this insurance is desired? No. If so, how much, and what is it on? . Have 
you ever had a loss by fire? No. If so, give date and cause of fire and amount 
of loss? . Has this risk been rejected by any other company? No. How 
many horses, mules and colts of all ages do-you own? Not described herein. How 
many cattle and calves of all ages? Same as above. How many hogs? Do. How 
many sheep? Do. 

“The foregoing is my own statement, and the questions are answered by me, or 
by my authority, and shall be taken as my act. The statements herein made give a 
correct valuation and description of the risk, including title, occupancy and all in- 
cumbrances. 

“This application shall not be construed as a contract of insurance as against 
said company, until the same shall be approved by the officers of said company, 
which approval shall be evidenced by the issuance and delivery of their policy. 

“Dater Nov. 22, 1922. 

“Mathew Michelsen, Applicant.” 

The plaintiff denies the signature to the above application, but admits that he 
knew of it and relied upon Vold to assist him in effecting the insurance. Vold, at 
the time, knew the character of the plaintiff’s interest in the land upon which the 
buildings were situated. The policy contained a loss payable clause in favor of the 
mortgagee, and also the following provision: 

“This entire policy unless otherwise provided by agreement, indorsed hereon or 
added hereto, shall be void if the subject of insurance be a building on ground not 
owned by the insuted in fee simple.” : 

The buildings weré later a may destroyed by fire. 

[4] The first contention of the appellant is that the evidence relating to the 
value of the buildings is not sufficient to sustain the judgment. It is conceded that 
Michelsen was the owner of the buildings treated as personal property. He testified 
that the three buildings were worth about $3,500. (The policy insures them for 
$1,950.) Michelsen further stated that his testimony as to value was based partly 
upon the loss of the use of the buildings during the period necessary for reconstruc- 
tion. It appears, however, that he had made inquiry as to the cost of lumber neces- 
sary to replace them; that he had considered what it would cost to haul the lumber 
and to employ the necessary labor for reconstruction; and, while the amount which 
he allowed in his testimony for loss of use does not appear to have been estimated, 
it is reasonably clear, considering his testimony as a whole, that the bare cost of 
replacing is much in excess of the facé of the policy. We are of the opinion that 
the evidence is sufficient. 

The principal contention is that the policy was void according to its own pro- 
visions, because the buildings were located on land not owned by the plaintiff and 
that the defendant company is not precluded from relying upon and enforcing the 
policy provision. It will readily be seen from an inspection of, the foregoing applica- 
tion that it apprises the insurance company that the bank, of which its own agent 
was cashier, was interested as mortgagee in the subject of the insurance; likewise 
that the land of the insured was school land, and that the buildings were acquired 
by bill of sale and referred to as personal property. It would seem that an insur- 
ance company receiving such an application from its own agent should be under 
some duty to ascertain the actual situation before issuing the policy. However, we 
are of the opinion that the contention of the appellant that the policy is void by 
reason of the failure of the application to contain a correct statement of the interest 
of the insured in the real property is answered by the statute. 

[1] Section 4959 of the Compiled Laws for 1913 provides that— 

“Whoever transmits an application for a policy of insurance other than for him- 
self, to or from any such corporation, * * * or in any manner aids or assists, * * * 
shall be held to be an agent of such corporation to all intents and purposes.” 

{2, 3] It cannot be contended that this application was transmitted for the agent. 
It was transmitted for Michelsen, the insured, and the statute plainly says that the 
agent transmitting it shall be held to be the agent of such corporation to all intents 
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and purposes. Since the agent of the insurance company had knowledge that the 
interest of the insured in the real property was that of a lessee and that the buildings 
were personalty, such knowledge is chargeable to the insurance company. When, 
therefore, it issued the policy, it must be held to have waived the stipulation that it 
should be void if the insured did not own the premises in fee simple. 

The appellant contends, however, that Vold was in reality acting for himself and 
that his knowledge is not to be imputed to the insurance company, and reliance is had 
upon the case of First National Bank v. German American Insurance Co., 23 N. D. 
139, 134 N. W. 873, 38 L. R. A. (N. S.) 213. In that case one Torbenson was 
cashier of the plaintiff bank and local agent of the insurance company. He effected 
insurance on the bank building and fixtures in the company which he repre- 
sented as agent. He thus occupied the position of agent for the concern 
in which he was personally interested, the insured, and agent for the de- 
fendant company. It was there held that the insurance company was not 
chargeable with notice that additional insurance was effected without its consent, 
where such additional insurance had been effected by Torbenson. The court dis- 
tinguished the case from Leisen v. St. Paul Fire & Marine Insurance Co., 20 N. D. 
316, 127 N. W. 837, 30 L. R. A. (N. S.) 539, where the plaintiff had correctly 
stated to the insurance agent the facts regarding his interest in the property, and 
the agent had carelessly and negligently omitted to state in the policy the nature of 
that interest, and where the holding was to the effect that the defendant was pre- 
cluded from urging the defense that the policy, by its own terms, was void at its 
inception on account of the failure to properly state the interest of the insured in 
the property. 

While it is seriously contended that the insurance in the instant case was in 
reality issued for the benefit of the bank which had a chattel mortgage on the build- 
ings, and that it continued to be the réal party in interest, and is the party that should 
have brought suit on the policy, we thirik the contention is untenable. The bank held 
other security, and so far as this record shows, the plaintiff may have been financially 
responsible and entirely able to pay his indebtedness regardless of this security; but 
whether this be so or not, he was personally liable to the bank, and the mortgage was 
only security. The buildings still belonged to him and any recovery in this action is 
primarily for his benefit. If the proceeds go to the bank under the loss payable 
clause, the indebtedness of the plaintiff is discharged pro tanto, and, in case of non- 
recovery, the loss would be his and not that of the bank; whereas, in the case of 
First National Bank v. German American Insurance Co., supra, the non-recovery 
resulted in the loss being borne by the bank in which Torbenson, the agent of the 
insurance company, was interested as a stockholder; he being the person who acted 
in the dual capacity. In the case at bar the plaintiff acted for himself, and, while 
he did not act as scrivener in making out the application, there is no suggestion that 
he concealed any facts from the agent of the insurance company. 

There being no error in the record, the judgment appealed from is affirmed. 

Christianson, C. J., and Nuessle, Burke, and Johnson, JJ., concur. 


SPERRY v. NORTH RIVER INS. CO. (No. 4985.) 
(Supreme Court of North Dakota. Nov. 13, 1925.) 
206 Northwestern Reporter 230 
(Syllabus by the Court.) 
INSURANCE—PLAINTIFF, SUING ON TORNADO POLICY, NOT RE- 

QUIRED TO SHOW THAT MATERIALS IN BUILDING COULD NOT 

BE ADVANTAGEOUSLY USED. 

In an action upon a tornado insurance policy, limiting the insurance to the cash 
value of the property at the time of the loss, but not beyond the sums insured, and 
reserving to the insurance company the right to take all or any part of the articles 
damaged at their ascertained or appraised value, and to repair, rebuild, or replace the 
property damaged or destroyed, it is held not to be incumbent upon the plaintiff to 
show that the materials in the building could not be advantageously used. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal from District Court, Burleigh County; Fred Jansonius, Judge. 

Action by W. J. Sperry against the North River Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Lawrence, Murphy & Nilles, of Fargo, for appellant. 

Crum & Crum, of Bismarck, for respondent. 
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Birpzett, J. This is an appeal from a judgment in favor of the plaintiff in an 
action upon a tornado insurance policy. The plaintiff sued as assignee of the claim 
of one Mathew W. Michelsen, who was the owner of the property alleged to have 
been destroyed and the one who effected the insurance thereon. It is first argued 
on this appeal that there is no competent evidence of loss or damage. There is 
clearly no merit in this contention. There is ample testimony that the barn was 
practically destroyed, and there is ample testimony as to the value of the materials 
and the value of the building. In fact, it is admitted that there is evidence to go 
to the jury as to what the barn was worth before it was damaged, but it is said 
that there is no evidence to show the value of what remained or that what remained 
could not be used. The policy places the limit of the insurance at “the cash value 
of the property at the time of the loss,” but not beyond the sums insured, and the 
company reserves the right, if it so elect, to take all or any part of the articles 
damaged at their ascertained or appraised value, also, to repair, rebuild, or replace 
any property damaged or destroyed, and it is provided that there can be no abandon- 
ment to the company of the property insured. We think under these policy pro- 
visions it was not incumbent upon the plaintiff to prove that the material in the 
building destroyed could not be advantageously used, nor, in our opinion, is he 
restricted to the cost of repair or replacement of the property. damaged, using the 
damaged materials. If this measure were advantageous to the defendant, it is 
reasonable to suppose that it would have availed itself of its right to elect to rebuild. 

It is argued that the defendant is not liable for more than its pro rata share 
of $2,000. This is based upon the fact that after the loss the insured talked with 
an adjuster, and they practically agreed upon the payment of $2,000 as damages. 
Inasmuch as there was another policy upon the property which did not enter into 
the negotiations at the time, it is claimed that the loss for which the defendant would 
be liable under the prorating clause would be a little more than half of the agreed 
damage. But it stands admitted on the record that the loss was never settled on 
the basis 6f this adjustment, so, at most, the attitude of the insured at such time 
constitutes merely an admission which is not conclusive. 

It is further argued that error was committed in permitting a witness to testify 
to declarations made by an adjuster as tending to establish his authority to adjust this 
loss for the defendant company, and reliance is had upon the familiar rule that the 
authority of an agent cannot be established by his unsworn declarations. We think, in 
view of the fact that similar declarations had been previously admitted, and the 
further fact that there seemed to be no serious issue of fact at the trial as to the 
agency of the adjuster, the defendant was in no way prejudiced by the admission of 
any incompetent declaration. We have examined the evidence, and are satisfied that 
on the whole a fair trial has been had, and that no prejudicial error was committed: 
The defendant admits that it is liable, and only questions the amount of the recovery. 
We think the judgment is amply supported by the evidence. 

Judgment affirmed. F 

Christianson, C. J., and Nuessle, Burke, and Johnson, JJ., concur. 


HAMILTON RIDGE LUMBER CWe 1asy eo ET AL v. BOSTON INS. CO. 
oO. y 
(Supreme Court of South Carolina. Dec. 8, 1925.) 
131 Southeastern Reporter 22. 

1. INSURANCE—COURTS FAVOR INTERESTS OF INSURED IN CON- 

STRUING POLICY. 

Courts are inclined to favor interests of insured on questions of construction 
of provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—CLAUSE HELD TO REQUIRE INSURANCE COMPANY 
TO REFUND UNEARNED PREMIUM ON CANCELLATION OR GIVE 
NOTICE THAT PREMIUM WOULD BE REFUNDED. 

Clause in insurance policy providing method of cancellation held to require in- 
surance company to either return the amount of unearned premium or to notify 
insured that unpaid premium would be réfunded on demand, together with five days’ 
notice of cancellation; alternative method of refund being as much a condition 
precedent to efficacy of proposed cancellation, as giving of notice. 


(For other cases, see Insurance, Dec. Dig. § 230.) 
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5. INSURANCE—INSURANCE COMPANY, AFTER CANCELLATION OF 
POLICY, HELD TO HAVE NEITHER RETURNED PREMIUM OR 
GIVEN NOTICE THAT IT WOULD BE RETURNED ON DEMAND. 
Insurance company, canceling policy under clause therein providing for return 

of unearned premium on cancellation or of notice it would be refunded on demand, 

held, in view of evidence showing return of incorrect amount of unearned premium, 
to have neither returned premium or given notice that it would be returned. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


6. INSURANCE—INSURANCE COMPANY HAS NO RIGHT TO DEDUCT 
DISPUTED AMOUNTS FROM UNEARNED PREMIUM RETURNED 
ON CANCELLATION OF POLICY. 

Insurance company has no right to deduct disputed amount due on policy from 
amount of unearned paid premium returned to insured on cancellation of policy. 
(For other cases, see Insurance, Dec. Dig. § 230.) 


7. INSURANCE—INSURED HELD TO HAVE HAD INSUFFICI=NT NO- 

TICE OF CANCELLATION OF POLICY. 

Where agent of insurance company mailed letter inclosing notice of cancellation 
on afternoon of August 26th, received by insured on 27th, and fixing date of expira- 
tion of policy as of August 3lst, held that insured had only four days’ notice, whereas 
policy provided for five days. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Purdy, A. A. J., Gary, C. J., Watts, J., and Featherstone, Circuit Judge, dissenting. 

Appeal from Common Pleas Circuit Court of Hampton County; Thos. S. Sease, 
Judge. 

Action by the Hamilton Ridge Lumber Corporation and another against the 
Boston Insurance Company. From a judgment for plaintiffs, defendant appeals. 
Affirmed. ‘ 

George Bryan, of Richmond, Va., and Douglas McKay, of Columbia, for appel- 
lant. 

Chas. J. Katzenstein, of New York City, and George Warren, of Hampton, for 
respondents. 

CotHRAN, J. The action is upon a policy of fire insurance upon the lumber 
plant of the plaintiff lumber corporation for $31,500, dated November 30, 1920, expir- 
ing one year thereafter, which plant was destroyed by fire on September 8, 1921. 
The insurance was made payable in event of loss to the plaintiff, American Trust 
Company, mortgagee, as its interest might appear. 

The defense of the insurance company was that prior to the fire the policy had 
been canceled in conformity with the provisions thereof relating to that subject. 


At the close of the testimony the defendant moved for a directed verdict in its 
favor, which was refused. Upon motion of‘ the plaintiff a verdict was directed by 
the circuit judge in its favor for the full amount claimed. The defendant has 
appealed, assigning error in the refusal of its motion and in the granting of that of 
the plaintiff. 

The facts of the case, as to which the parties are in substantial accord, are as 
follows: : 

In July, 1921, the lumber corporation had outstanding and of force four policies 
of insurance with the defendant company, aggregating $90,000, covering certain parts 
of the plant; the policy in this action being, as stated above, for $31,500 updh the 
planing mill, lumber, etc. : 

On July 15, 1921, the lumber corporation found it necessary to make certain 
repairs upon machinery, and made application for a “cease operations” permit for a 
period of 60 days. A controversy arose as to the payment of additional —— on 
account of such permit; the agent of the insurance company demanding $705 therefor. 
The lumber corporation, refusing to accede to this demand, received notice that, if 
that amount was not paid by August 15th, all policies would be canceled. Accordingly, 
about August 26th, the general agent of the insurance company instructed one 
Dana, representative of the company at Columbia, to cancel the policies, and on 
that day Dana, by registered letters, mailed to the lumber corporation and to the 
American Trust Company, mortgagee, notices that the policies would “absolutely 
cease at noon, August 31, 1921.” The letters were mailed on the afternoon of the 
26th, and were received by the addressees, as evidenced by the return registry receipts, 
on August 27th. 
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Accompanying the letter to the lumber corporation was the check of Dana on a 
Columbia Bank for $139.57, “representing the return premiums (on the four policies 
proposed to be canceled) due you, with deductions for premium charges for 43 days 
of the 60 days’ permit for ‘cease operations,’ issued on July 19, 1921, on two policies.” 

The amount of the check, $139.57, was arrived at in this way: 

Return premium on policy No. 40 
Return premium on policy No. 
Return premium on policy No. 
Return premium on policy No. 


Against this sum was charged : 
Premium earned on “cease operation” permit, dated July 19, 1921, 43 days on 

policy No. 40 
Premium earned on “cease operation” permit, dated July 19, 1921, 43 days on 

policy No. 43 67.72 
Check to balance 139.57 


$273.94 

The policies were numbered in figures of more than 2,000,000. For convenience, 

the numbers given above are the last two figures. Instead of 2,332,640, the number 
is indicated as 40, and so on. No. 43 is the policy sued upon in this case. 

There was no contention on the part of Dana that the charge for the “cease 

operations” permit was applicable to other policies than Nos. 40 and 43. Hence in 

lumping the return premiums and the deduction there was not enough in the $139.57 


check to pay the conceded amounts due for return premiums on Nos. 41 and 42: 
Return premium on No. 41 


Return premium on No. 42 75.00 


$143.74 
Amount of check 139.57 


Deficiency 


—which had to be made up out of the return premium on Nos. 40 and 43, for which 
there was no warrant. 


The deduction charged to No. 40 was 
The return premium was 


Leaving No. 40 in debt 


The deduction charged to No. 43 (the present policy) was 
The return premium was 


Make up the deficiency above stated in premiums due on Nos. 41 and 42.... $ 4.17 


Now, a further complication arises: The agent, Dana, who transmitted the 
notices of cancellation, testified, and counsel for the insurance company conceded, 
that instead of $139.57 he should have remitted $390.43, a difference of $250.86, upon 
all four policies. Particularly, as to No. 43, that amount of the return prennum 
should have been $98.09 instead of $65.62, a deficiency of $32.47; and that the charge 
of $67.72 for the “cease operations” permit, should not have been entered at all. 
“The policy also had _a clause permitting “cease operations’ without any further 
charge. The charge I made in the policy in suit for 43 days, $67.72 for ‘cease 
operations,’ was in error.” Adding together the deficiency in return premium $32.47, 
and the illegal charge of $67.72 for the permit, we have a total inadequacy of the 
tender as to No. 43 of $100.19. Instead, therefore, of tendering this amount as the 
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amount the insured was entitled to on policy No. 43, the tender actually made was a 
debit item, as above shown, of $2.10, to be made up out of the return premium credited 
to Nos. 41 and 42, this statement of which $68.74 and $75 should have been $103.12 
and $112.50, a deficiency of $71.88. 

In other words, the statement in effect declares: 
We owe you on No. 41 
We owe you on No. 42 $143.74 


4.17 
Here is check to balance $139.57 
The appeal of the insurance company is based upon two exceptions, which 
practically raise the single point that, under the provisions of the cancellation clause, 
the payment or tender of the “excess of paid premium above the pro rata premium 
for the expired time” (which for convenience will be referred to as the “unearned 
premium’) was not made a condition precedent, nor in any way vital to the right of 
cancellation, but that the extension of the requisite notice was of itself sufficient to 
terminate the obligation of the insurance company. 

No question is made as to the waiver by the insured or of a partial tender being 
a sufficient compliance with the cancellation clause. As will be seen later, upon a 
cancellation of the policy by the insurance company, the insured became entitled 
to the difference in cash between the amount of the premium paid for the entire 
term and the pro rata portion of it for the time the policy had been running. 

The contention of the insurance company is that it was not necessary, in order 
to effectuate the cancellation, that it should have tendered or paid this unearned 
portion of the premium at the time the notice of cancellation was given, but that 
the cancellation was effected simply by the extension of the notice. 

In view of the admitted fact that the insurance company did not tender or pay 
the amount of the unearned premium, to which the insured was entitled upon policy 
No. 43, at the time the notice was extended, or at any other time, it is manifest that 
the above position is the only one which the insurance company could have taken, 
except the inconsistent one that it was its duty to make such tender or payment, 
but that the insured had waived its right to urge that objecion to the form of the 
attempted cancellation. 

Nowhere in its pleadings or exceptions is the question of the waiver of the 
insured raised by the insurance company. Nowhere does it concede its duty to have 
made such tender or payment. It plants its defense upon the ground that the can- 
cellation clause did not impose that duty upon it; and upon that contention it must 
stand or fall. 

The question must, of course, be determined by a construction of the cancellation 
clause in the policy. I have not been able to find a single case in which a cancella- 
tion clause identical with that in the case at bar has been construed. Cases abound 
involving the construction of what is called the “New York standard form” of can- 
cellation, which differs materially from the form in the present policy: They throw 
little light upon the proper construction of the modified form. 

For convenient comparison the two forms are reproduced in parallel columns: 


You owe us on No. 40, $2.07, and on No. 43, $2.10 


The Old Form. 

“This policy shall be canceled at the 
request of the insured, or by the com- 
pany, by giving five days’ notice of such 
cancellation. If this policy shall be can- 
celed as hereinbefore provided, or be- 
come void or cease, the premium having 
been actually paid, the unearned portion 
shall be returned on the surrender of 
the policy or last renewal, this company 
retaining the customary short rate, ex- 
cept, that when this policy is canceled by 
this company giving notice, it shall re- 
tain only the pro rata premium.” 


The New Form. 

“This policy shall be canceled at any 
time at the request of the insured in 
which case the company shall, upon de- 
mand and surrender of this policy refund 
the excess of paid premiums above the 
customary short rates for the expired 
time. This policy may be canceled at any 
time by the company giving to the in- 
sured a five days’ written notice of can- 
cellation, with or without tender of the 
excess of paid premiums above the pro 
rata premiums for the expired time, 
which excess, if not tendered shall be 
refunded on demand. Notice of cancel- 
lation shall state that said excess prenm- 
um (if not tendered) will be refunded 
on demand.” 
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[1] It may safely be assumed that this modification of the cancellation clause 
prepared by insurance companies was intended to secure some benefit to them. It 
was a stage in the evolution of policy contracts, constantly tightened as experience or 
judicial interpretation suggested; a course of action not at all the subject of unfavor- 
able criticism, for it was clearly within their rights, but which, in the unequal con- 
test, has inclined the courts, in all questions of construction, to favor the interests of 
the insured. 

Many courts had decided, while the “old form” was of force, that a tender or 
payment of the unearned premium, must have accompanied the notice of cancellation; 

other courts had decided to the contrary. This condition was naturally unsatisfactory 

to insurance companies, and in the tightening process, the “old form” was modified, 
manifestly for the purpose of setting at rest this controverted question, by providing 
that the insurance company, in giving the five days’ notice of cancellation should be 
allowed to exercise its option in the matter of making a tender of the unearned 
premium; it might either return the unearned premium along with the notice of 
cancellation, or dispense with the return and along with the notice of cancellation, 
notify the insured that the unearned premium would be refunded on demand. 

2] I think that it is clear that under this modified clause the insurance com- 
pany was obliged to do one or the other, and that the alternative course adopted 
was constituted as much a condition precedent to the efficacy of the proposed can- 
cellation as the giving of the notice. If the insurance company should undertake 
to comply with the conditions of cancellation by tendering the amount of the unearned 
premium, its duty was plainly to tender the whole amount. If it should prefer not 
to make such teinder, it would be bound under the express terms of the clause to 
notify the insured that the unpaid premium would be refunded on demand. This 
certainly appears to be the plain meaning of the clause. 

Considering the marked difference between the old and the new form, it does 
not appear to me that the decisions construing the old form have any force what- 
ever. The contention of the insurance company is based entirely upon such decisions 
as, construing the old form, hold that a tender of the unearned premium is not 
necessary. They constitute but a small minority, as may be seen from the cases 
cited pro and con in 32 C. J. 1252, notes 53, 54. The great weight of authority is 
in favor of the proposition that, even under the old form, the tender of the unearned 
premium is a condition precedent to the cancellation. 32 C. J. 1252, 1253; German 
Ins. Co. v. Clarke, 116 Md. 622, 82 A. 974, 39 L. R. A. (N. S.) 829, Ann. Cas. 1913D, 
481; note, 13 L. R. A. (N. S.) 884; Insurance Co. v. King, 108 Ark. 130, 156 S. W. 
445; Ins. Co. v. Burnett, 79 Fla. 424, 84 So. 383; Ins. Co. v. Walker, 150 Ga. 163, 
103 S. E. 407; Van Valkenburgh v. Lenox Fire Ins. Co., 51 N. Y. 465; Tisdell v. 
New Hampshire Fire Ins. Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 765; Gosch 
v. Ins. Co, 33 Pa. Super. Ct. 496; Chrisman & Sawyer Banking Co. v. Hartford 
Fire Ins. Co., 75 Mo. App. 310; Ins. Co. v. Isett, 11 Wkly. Notes Cas. (Pa.) 558; 
Davison v. Ins. Co., 189 Pa. 132, 42 A. 2; Quong Lue Sing v. Anglo-Nevada Assur. 
Co., 86 Cal. 566, 25 P. 58, 10 L. R. A. 144; Manlove v. Ins. Co., 47 Kan. 309, 27 
P. 979; McGraw v. Ins. Co., 54 Mich. 148, 19 N. W. 927; 3 Joyce Ins. 2381-2831; 
Davis Lumber Co. v. Ins. Co., 95 Wis. 226, 70 N. W. 84, 37 L. R. A. 131; Wood, 
Ins. § 113; Bard v. Ins. Co., 108 Me. 506, 81 A. 870; Lattan v. Ins. Co., 45 N. J. 
Law, 453; Taylor v. Ins. Co., 25 Okl. 92, 105 P. 354, 138 Am. St. Rep. 906; Payne 
v. Ins. Co., 170 Mo. App. 85, 156 S. W. 52; Polemanakas v. Ins. Co. (Tex. Civ. App.) 
160 S. W. 1135; Richards on Ins. § 288; May on Ins. §§ 574-667; Ins. Co. v. Clark 
(Tex. Civ. App.) 200 S. W. 229; Hathorn v. Ins. Co., 55 Barb. (N. Y.) 28; Ins. Co. 
v. Tewes, 132 Ill. App. 321; Buckley v. Ins. Co., 188 N. Y. 399, 81 N. E. 165, 13 
L. R. A. (N. S.) 889; Griffey v. Ins. Co., 100 N. Y. 417, 3 N. E. 309, 53 Am. Rep. 
202; Commercial Co. v. Rice, 93 Misc. Rep. 567, 157 N. Y. S. 1; Hanford v. Ins. 
ts eae 240, 128 P. 235; Smith Co. v. Assur. Co., 172 App. Div. 149, 158 

vy. Y 198 

These decisions, construing as they do the old form, as to which there may have 
been some ground for doubting that the return of the unearned premium was so 
linked up with the notice of cancellation as to constitute it a concurrent condition 
precedent, are based upon the ground that a party to a contract, having performed 
his part of it, and acquired valuable rights under it, cannot be subjected to a rescis- 
sion of the contract at the pleasure of the other by his merely giving notice of his 
determination to cancel it, without at the same time tendering the return of what 
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he has received by reason of the contract. If this be true of the old form, it must be 
true of the new, for the additional reason that the tender of the unearned premium 
is explicitly made a condition precedent in the new form, concurrently with the 
notice of cancellation. 

[3, 4] This view is entirely in ‘accord with the decisions of this court to the 
effect that, where a party seeks relief from a contract into which he has entered, 
he must first return all benefit which he has received. Levister v. R. Co., 56 S. C. 
508, 35 S. E. 207; Price v. R. Co., 38 S. C. 199, 77 S. E. 732; Burnett v. Tel. Co., 
71 S. C. 146, 50 S. E. 780; Worthy v. Oil Mill, 77 S C. 69, 57 S. E. 634, 11 L. R. A. 
(N. S.) 690, 12 Ann. Cas. 688; Treadway v. Union Co., 84 S. C. 41, 65 S. E. 934; 
McKenzie v. Sifford, 52 S C. 104, 29 S. E. 388; Cochran v. R. Co., 97 S. C. 34, 81 
S. E. 191; McDowell v. R. Co., 113 S. C. 399, 102 S. E. 639. And also to the effect 
that a party seeking to rescind a contract is in duty bound to restore the status quo 
ns nearly as may be practicable. Ebner v. Haverty, 131 S. E. ——, and cases cited 
therein. 

But, assuming that a return of the unearned premium is not required under the 
provisions of the “old form” of the cancellation clause, it by no means follows that 
it is not required under the “new form” when the insurance company has exercised 
its option to do so. As has been shown, there are decisions which sustain the con- 
tention of the insurance companies that under the “old form’ it was not necessary to 
make such return, while many denied it. When the insurance companies adopted 
the “new form,” they cut loose from those favorable decisions, and obligated them- 
selves, along with the notice of cancellation, either to make the return or to notify 
the insured that the premium unearned would be refunded on demand. They made 
one or the other, at their option, a concurrent condition to an effectual cancellation. 
Upon the exercise of the insurance company’s option to make the return, the clause 
indicates unmistakably the concurrence of the two conditions to give the five days’ 
notice and to return the unearned premium: “This policy may be canceled at any 
time by the company by giving to the insured a five days’ written notice with * * * 
tender of the excess of paid premiums above the pro rata premium for the expired 
time,” showing that endeavoring to avoid the effect of the prior decisions requiring a 
return of the unearned premium, they secured the desired option but inseparably con- 
nected the notice with the tender as essential conditions to the cancellation. 

[5] Having the option either to accompany the notice of cancellation with a 
return of the unearned premium or with a notice that it would be refunded on 
demand, the evidence shows beyond a controversy that the insurance company did 
neither. It attempted to exercise the option of returning the unearned premium with 
the notice of cancellation, but it is conceded that the remittance of $139.56 should 
have been $390.43, for all of the policies, a deficiency of $250.86, a little more than 
one-third of what should have been sent; and as to policy No. 43 the insurance 
company not only did not tender anything at all, but actually entered against it a 
debit charge of $2.10, which was deducted from what was due upon two of the 
other policies instead of giving it credit for $100.19, admittedly due; as counsel 
for appellant state in their printed argument: 

“It is admitted that the proportion of this amount allotted * * * as the unearned 
portion of the premium on policy No. 43 was insufficient by $100.19, and Mr. Dana 
admitted that he had made a mistake in his calculation.” 

The tender, so far as ‘policy No. 43 is concerned, was not even a partial tender 
of the amount the insured was entitled to. The amount conceded to be due to policies 
41 and 42 was $143.74 (which is admitted now to have been an error to the extent 
of $71.88). The check was for $139.57, $4.17 less than these policies were entitled 
to. All of the $139.57 check was applicable to them, leaving nothing for No. 43 but 
a debit item of $2.10. : 

Having attempted to exercise the option of accompanying the notice of can- 
cellation with a tender of the unearned premium, naturally the insurance company 
omitted the notice required, when no tender was being made, that the unearned 
premium would be refunded on demand. The contention of the insurance com- 
pany now is that, having tendered an insufficient amount, it is as if it had tendered 
nothing, and it may fall back upon the decisions construing the “old form” holding 
that the notice of cancellation is all that is required; that it need not have made 
any tender at all. Conceding that the two forms are so nearly identical as to 
warrant the application of these decisions to the construction of the new form, the 
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insurance company is met with the inseparable obstacle that in the notice of can- 
cellation it failed to give the notice imperatively demanded, where a tender is not 
made, that the excess premium would be refunded on demand. 

That which actuated the cancellation of the policies is shown to be an in- 
defensible demand of the insurance company that the insured pay $705 for the 
“cease operations” permits upon all four of the policies. This demand as to two 
of the policies was abandoned, as shown by the statement accompanying the notice 
of cancellation. The other two policies were debited with $134.37. Upon the 
trial Dana testified that the charge of $66.65 upon one of them should have been 
$20.15, and that the charge of $67.72 on policy No. 43 should not have been entered 
in any amount. The demand for $705 has “shrunk to this little measure,” $20.15. 

[6] The inclusion of this controverted demand, reduced though it was from 
$705 to $134.37 ($67.72 against policy No. 43), was enough of itself to invalidate 
the alleged cancellation. The policy is explicit as to what the insurance company 
shall tender upon the demand for a cancellation: “The excess of paid premium 
above the pro rata premium for the expired time”; that is, the unearned premium. 
It makes no provision for the insurance company to act as judge and jury as to any 
controverted claim it may have against the insured. It might as well have offset 
any other claim in contract or tort. In this case the insurance company attempted 
not only to deduct a controverted claim, but one in which upon the trial it was forced 
to admit there was no virtue, with the exception of $20.15. But, if it was all 
good, the insurance company had no right in exercising its conventional method 
of cancellation to deduct it. Quong v. Ass’n, 86 Cal. 566, 25 P. 58, 10 L. R. A. 144. 

[7] A further objection to the validity of the attempted cancellation is this: 
The policy provides that five days’ written notice shall be given the assured of 
the cancellation. The agent mailed a letter inclosing the notice on the afternoon 
of August 26th. It was received on the 27th. The date of the expiration was fixed 
as of August 3lst. The insured therefore had only four days’ notice. 

“So, where the policy provides for a specified number of days’ notice, the time 
begins to run from the receipt of the notice by the insured.” Note, 39 L. R. A. 
(N. S.) 830, citing many cases. 

In Ins. Co. v. Clarke Co., 116 Md. 622, 82 A. 974, 39 L. R. A. (N. S.) 829, 
Ann. Cas. 1913D, 488, the notice was mailed on the 15th, the cancellation to take 
effect on the 20th; the registered letter was received on the 17th, the court said: 

“The insured therefore from the face of the papers had not five but three days’ 
notice of the appellant company to cancel the policy.” 

Another point in this connection worthy of consideration is this: The policy 
required five days’ notice, which, under the general rule of computation of time, 
requires that the first day be excluded and the whole of the fifth day thereafter be 
counted. The notice was mailed on the 26th, and the date of expiration was 
fixed at noon on the 3lst. If the insured had received the notice on the 26th, he 
would have been entitled to the 27th, 28th, 29th, 30th, and the whole (not limited 
to noon) of the 3lst. Not having received it until the 27th, the time allowed was 
only the 28th, 29th, 30th, and half of the 31st, three and one-half days. 

In 3 Cooley, Briefs Ins. § 2795, it is said: 

“In computing time under a notice of cancellation, the ordinary rule of excluding 
the first day and regarding the days as beginning and ending at midnight will be 
applied.” 

See, also, Malin v. Ins. Co., 203 Mo. App. 153, 219 S. W. 143. 

[8, 9] I do not deem it necessary or proper to consider the matter of the 
alleged waiver, on the part of the insured, of the palpable defects in the concellation, 
for such objection was not made in the court below by pleadings, nor in this court 
by exception. I may say, however, that the evidence of it was far from being so 
conclusive as to justify the circuit judge in deciding it as a question of law; the 
general rule being that, upon a question of waiver, the issue is one of the fact for the 
jury. 

I think that the judgment should be affirmed, and it is so ordered. 

Marion, J., and Bonham, Dennis, De Vore, Shipp, Wilson, Rice, Johnson, 
Mauldin, Townsend, Henry, and Mann, Circuit Judges, concur. 

Gary, C. J., Watts, J., Purdy, A. A. J., and Featherstone, Circuit Judge, dissent. 

Purvy, A. A. J. This case was duly commenced on 4th January, 1923. The 
. issue made by the pleadings was whether or not an insurance policy for $31,500 on 
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the plant of the Hamilton Ridge Lumber Corporation at Estill, S. C., was in effect 
on September 8, 1921, when the plant was destroyed by fire; the defendant by 
proper pleadings setting up due cancellation of the policy. It came to trial before 
the Hon. Thos. S. Sease and a jury at Hampton on 16th February, and was con- 
cluded that day. After all the evidence was in, counsel for the defendant moved 
for the direction of a verdict in its favor. This was denied by the trial judge, who, 
however, ruled, plaintiff’s counsel agreeing, that there was only a question of law 
involved, This he decided in favor of the plaintiff, and upon motion of plaintiff 
directed a verdict against the defendant for $31,500, together with interest and 
costs. Judgment was duly entered, and in the requisite time defendant gave 
notice of its intention to appeal therefrom to this court. The appeal herein is 
based on exceptions taken to the refusal of the circuit judge to direct a verdict 
in favor of the defendant and to his directing a verdict in favor of the plaintiff. 

Exceptions 1 and 2 present the complaint against the judgment of the circuit 
court. They are as follows: 

“(1). The evidence established that the notices requisite to cancellation of the 
policy were given, and this was sufficient under its requirements to terminate the 
obligation of the defendant as an insurer; hence the trial court erred in overruling 
defendant’s motion for a directed verdict. 

“(2).. The trial judge erred in holding that Agent Dana’s failure to return the 
proper sum as unearned premium continued the policy in force, and in directing 
a verdict for the plaintiff, because under the provisions of the policy the payment 
of the unearned premium was not a condition precedent nor in any way vital to the 
right of cancellation, and notices of cancellation, being given in requisite time, 
were sufficient to terminate the insurance relation.” 

The policy of insurance has this clause in it: 

“This policy shall be canceled at any time at the request of the insured; in 
which case the company shall, upon demand and surrender of this policy, refund the 
excess of paid premium above the customary short rate for the expired term. 
This policy may be canceled at any time by the company by giving the insured a five 
days’ written notice of cancellation with or without tender of the excess of paid 
premium for the expired time; which excess, if not tendered, shall be refunded on 
demand. Notice of cancellation shall state that said excess premium (if not 
tendered) shall be refunded on demand.” 

It will be seen by this clause and provision thereof that the company can 
cancel the policy by giving to the insured a five days’ written notice of cancellation 
with or without tender of the excess of paid premium above the pro rata premium 
for the expired time, which excess, if not tendered, shall be refunded on demand. 
The interpretation of this clause is that, upon the expiration of the required notice 
by the company of its intention to cancel the policy, the relation between it and 
the assured becomes nothing more than that of debtor and creditor. 

The minds of the parties met upon the matter of cancellation, by receipt by as- 
sured of the cancellation notice given by the company and received by the assured 
more than ten days before the fire, and by the acceptance by the assured of the 
check and cashing the same, for the unearned premium. 

His honor necessarily based his judgement upon the fact that, because a mistake 
had been made by the agent of the company in calculation, and in not remitting to the 
insured a check for full amount of the unearned premium, the cancellation was 
void. The insured accepted the check as sent; cashed it; and did not notify the 
company of any error in calculation of the amount of unearned premium. 

The express agreement of the parties, and both parties were bound thereby, 
was that it should be effective “with or without a tender of the excess of paid 
premium above the pro rata premium for the expired time, which excess, if not 
tendered, shall be refunded upon demond.” To hold otherwise would ignore the 
contract which both parties made. , 

There was a cancellation clause under the old, before the present cancellation 
clause was adopted, and counsel argue that most of the decisions of the courts were 
construing the force and effect of that old cancellation clause. 

“Under a fire insurance policy in the New York standard form providing that 
it might be canceled at any time at the request of the insured, or by the insurer, by 
giving five days’ notice of such cancellation, and that if the policy should be can- 
celed as provided the unearned part of the premium actually paid should be returned 
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on surrender of the policy or last renewal, the insurer retaining the customary 
short rate, except that on a cancellation by it by giving notice it should retain only 
the pro rata premium, the giving of the five days’ notice was sufficient to cancel 
the policy, and the return of or offer to return the premium is not an essential ele- 
ment of the cancellation.” Mangrum v. Law Union, etc., Ins. Co., 172 Cal. 497, 
157 P. 239, L. R. A. 1916F, 440, Ann. Cas. 1917B, 907. 

Our own case of Bost v. Volunteer Life Insurance Co., 114 S. C. 405, 103 S. E. 
771, sustains the underlying principles, and is in substantial accord with the Man- 
grum and similar cases. 

The contention of the respondent in the court below and here that the notice 
in this case was not properly given because it did not say that “the excess premium 
(if not tendered) will be refunded on demand,” is untenable, because the facts 
show that in the notice the cancellation clause of the policy was given in full, word 
for word, and that the check for what the agent estimated to be the pro rata of the 
unearned premium was inclosed with the notice. 

The return by the insurer of less than the correct amount of unearned premium 
does not continue the policy in force. Johnson & Stroud v. R. I. Insurance Co., 
174 N. C. 201, 93 S. E. 735. We think that, when the respondent accepted and 
cashed the check sent by the insurer to the insured, retaining this check without 
any objection, and not returning it within a reasonable time, and notifying the 
agent that he demanded the balance of unearned premium, its conduct necessarily 
constituted a waiver. Or if he did not consider the notice sufficient, and he intended 
to contend that the policy was not canceled, he should have returned the check; but 
he retained it and cashed it. That shows an acceptance and waiver. 

We are of'the opinion that the contract of insurance made by the parties is upon 
a fair and reasonable interpretation; that the payment or tender of the unearned 
premium was not necessary; that the appellant gave all that was necessary in the 
notice to cancel the policy, and was entitled to a directed verdict as asked for 
before his honor in the circuit court; and that exceptions 1 and 2 should be sustained. 

Exception 3 should be sustained; the proposed amendments being in violation 
of the rules of this court. 

Judgment for the plaintiff should be reversed and judgment entered for the 
defendant. 

Gary, C. J., Watts, J., and Featherstone, Circuit Judge, concur. 


WILLIAMS v. TNA INS. CO. (No. 5477.) 
(Supreme Court of South Dakota. Dec. 9, 1925.) 
206 Northwestern Reporter 419. 

1. INSURANCE—POLICY, ISSUED BY AGENT’S WIFE WITHOUT 
KNOWLEDGE OF INSURED, RISK HAVING CHANGED FROM 
RESIDENT TO COMMERCIAL, HELD NOT BINDING CONTRACT. 
Insurance policy, issued by wife of company’s agent during agent’s sickness, 

and without knowledge of insured, who had agreement with agent to renew insurance 

when due, but had sold building on contract to one who had procured other insurance, 
and had changed risk from resident to commercial, held never agreed to by parties 
and not a binding contract. 

(For other cases, see Insyrance, Dec. Dig. § 130 [1].) - 


2. INSURANCE—OWNER, ACQUIRING CONTRACT PURCHASER’S IN- 
TEREST IN INSURANCE, IS IN NO BETTER POSITION TO IN- 
CREASE PURCHASER’S INTEREST THAN PURCHASER HIMSELF. 
Owner of building who has acquired interest of purchaser on contract in insur- 

ance policy by assignment, after property was destroyed, is in no better position to 

increase purchaser’s interest in insurance than would be the purchaser himself. - 
(For other cases, see Insurance, Dec. Dig. § 594.) 


Appeal from Circuit Court, Lake County; John T. Medin, Judge. 
_ _ Action by Zenas Williams against the A®tna Insurance Company. From a 
judgment for plaintiff, and from an order of the court overruling a motion for new 
trial, defendant appeals. Reversed, with directions. 

Cherry & Davenport, of Sioux Falls, for appellant. 

Ira F. Blewitt, of Madison, for respondent. 

Burcu, C. The plaintiff, Zenas Williams, owner of a building used as a 





514 The Insurance Law Journal, Vol. 66 [April, 1926 


dwelling in the city of Madison, S. D., on the 14th of October, 1917, procured a 
policy of insurance No. 680 for $1,000 in the A2tna Insurance Company through Phil 
Sheridan, agent of said company, and a number of other insurance companies. This 
policy was written for a term of three years at a rate of 80 cents per hundred. 
Plaintiff says that, shortly after taking out the above-mentioned policy, he told 
Phil Sheridan to renew the policy when it expired, and if he, Williams, was not here 
he could get the premium of the Dakota State Bank. On November 8, 1919, plaintiff 
sold his building to one Borecky under a contract for deed. In June, 1920, plaintiff 
moved from Madison, S. D., to Plainview, Minn., and the place was used by Borecky 
for the storage of hides and metal, thereby becoming a commercial risk instead of a 
dwelling house risk. Nothing was done in reference to the policy then on the 
building written in favor of plaintiff, but on March 29, 1920, Borecy took out a 
policy of insurance in the Hartford Insurance Company, of which Phil Sheridan 
was also agent, for $2,000, with a loss payable clause attached, making the loss 
payable to Zenas Williams as his interest might appear. At the time the policy of 
insurance to Williams expired on the 14th of October, 1920, Phil Sheridan was 
sick, and confined to his home and bed in Madison. While Sheridan was sick, 
his wife looked after the office, and renewed all policies that expired during the 
time. On the 14th of October, 1920, she renewed policy No. 680 for another three 
years at the same premium in the same company covering the building as a dwelling 
house (the renewal being a copy of the earlier policy), signed Phil Sheridan’s name 
to the policy as agent, and mailed the policy to the plaintiff, Williams, addressed to 
him in Madison, S. D. This new policy was No. 852, and is the policy upon which 
this suit is based. Both policies were in the South Dakota standard form. As to 
her authority and acts in issuing said policy Mrs. Sheridan testified : 

“My husband, a little over a week before October 14, 1920, became very ill. He 
was in such condition he was not able to attend to business. He talked about his 
business considerable. It was on account of his illness that he asked me to take 
care of the insurance, and renew some policies. He was conscious. He asked me 
to look after any or all that expired during that time. We talked about the Zenas 
Williams policy in particular; about the address to which it was sent. I don’t recall 
whether it was on that day, but we talked about it. 

“Q. He told you to write that policy before you went down? A. No; I noticed 
that policy was to be issued. We had a conversation concerning that policy before 
and on the 14th of October, about the address to which it was to be sent. 

“Q. Zenas Williams was not living in Madison on October 14, 1920, was he? 
A. I don’t know. I did not know on October 14, 1920, whether he was living in 
Madison or not. I was instructed to, and I did, address the envelope to Zenas 
Williams, Madison, S. D. I never had any conversation with Zenas Williams prior 
- vane 14, 1920, about any policy of insurance to be issued to him nor after 
that date.” 

After Sheridan’s recovery there is some evidence, though this is disputed, that 
Sheridan, when he discovered the renewal, wrote Williams requesting him to return 
the policy; that there had been a mistake in issuing it. Williams denies receiving any 
such letter, and had no recollection of receiving the renewal policy. On the 22d 
of November the building was damaged by fire to the extent of more than $3,000. 
After the fire, Williams came to Madison, and in a conversation with Sheridan 
learned that a renewal policy had been issued, and obtained a copy of the written 
portions of such policy. Sheridan also gave notice to the company that the building 
had been destroyed. Williams’ interest in the property under his contract with Borecy 
at the time of the fire was $915, with some interest. A few days afterwards Mr. 
Hoyt, the general agent of the defendant company, came to look over the loss, and 
about the same time the agent of the Hartford Fire Insurance Company came to 
Madison. Williams, Borecky, and the agents of the two companies had some con- 
versation relative to the amount of damage, after having obtained a nonwaiver agree- 
ment, signed by Williams and Borecky, whereby it was agreed that any negotiations 
then to be undertaken should not constitute a waiver of any of the conditions of the 
policy nor of any defense that either of the companies might have affecting their 
liability. No premium was collected by Sheridan before the fire, but the $8 was in- 
cluded in his account with the company. Shortly after the fire the plaintiff insisted 
on paying a higher rate than the dwelling house rate of 80 cents per hundred for 
three years, and tendered $17.60, the correct premium on a commercial risk, which 
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Sheridan refused to receive for the company, but which he finally did take, stating 
that he would hold it until it could be determined to whom it belonged. Plaintiff 
brings this action to recover the full amount of insurance under the renewal policy 
No. 852. The case was tried to a jury, and the jury found in favor of the plaintiff 
for $1,133.38, the full amount of the policy, with interest. Judgment was entered 
in accordance with such verdict. Thereafter defendant moved for a new trial, and 
this appeal is from the judgment and order of the court overruling the motion for 
new trial. 

Plaintiff contends that no contract of insurance was entered into; that the mind 
of the parties never met; that the mind of the appellant through its agent Sheridan 
never operated upon the question of whether or not the policy in question should issue. 
This presents the validity of the contract of insurance, and should receive our first 
attention. 

Since the jury found in favor of plaintiff, we shall treat all disputed evidence 
as found in plaintiff’s favor; consider that Williams made the order to Sheridan to 
renew his policy, as he says he did; that the wife of Sheridan, as sub-agent, was 
fully impowered to issue a valid contract of insurance; that the delivery of the- 
policy was made in the manner claimed; and that, while the premium was not paid, 
credit was extended therefor, and no advantage can be taken by appellant for that 
reason. 

[1, 2] When policy No. 680 was issued, the puilding was owned by Williams, and 
occupied as a dwelling house. While it was still so owned and occupied, Sheridan 
was directed by Williams to renew the policy when it expired. We shall assume that 
Williams made this order in good faith, honestly desiring valid insurance, and that 
Sheridan so understood him. After this William sold the building to Borecky, and 
the use of the building was changed so that it became a commercial risk, and a 
renewal of the old policy would not be effective as insurance. Good faith would 
not permit Sheridan to renew the dwelling house policy. .To deal honestly with 
Williams he must protect him with a valid insurance policy, collectable in the event 
of loss. In March, 1920, about eight months before policy No. 680 expired, Borecky 
asked Sheridan for insurance. It appears from the record that Borecky did not 
fix the amount, but asked for all the insurance the building would carry. Sheridan, 
upon this request, wrote a policy of insurance for Borecky in the Hartford Company 
for $2,000, with a loss payable clause attached, making the loss payable to the then 
record owner, Williams, as his interest might appear. This was a usual and proper 
way to protect both Williams and Borecky. By doing this Sheridan complied with the 
instructions of Williams to keep his insurance in force. We cannot presume that 
Williams desired to be overinsured and to pay a premium for a policy which could 
not increase his recovery, but which, if it had any validity, would inure to the 
benefit of Borecky or prorate with the other company. The renewal of policy 
No. 680 exactly as originally written, not by Sheridan, but by his wife, who had no 
knowledge of the building or its use, was evidently a mistake. It had no validity as 
a contract of insurance upon that building in the form in which it was written. The 
building was not then a dwelling house, but was used for commercial purposes, and 
a commercial risk. If the company is to be bound by the knowledge of its agent 
at the inception of the contract, it is not the knowledge of Sheridan, but the knowledge 
of its sub-agent, Sheridan’s wife, that binds it. Sheridan’s wife had no knowledge 
that the building was not a dwelling house. After Sheridan recovered, he says he 
sought to recall the policy by writing Williams a letter to return it. While Williams 
says he did not receive the letter, he also says he did not receive the policy. Sheridan 
did not go to the bank and collect the $8 nor any other sum until after the fire. 
How, then, was Williams injured by the mistake in issuing the policy? After the 
fire, he discovered the mistake made by Mrs. Sheridan, and now asks the court to 
let him profit by the mistake, not the mistake that was actually made, but one binding 
the company. This is not a case where defendant’s agent, with full knowledge of 
all the facts affecting a risk, furnished to a good-faith applicant for insurance a 
policy defective in form, where the company may be held to have contracted with 
knowledge of the facts and be held to a contract which in good faith it ought to have 
issued. In this case there should have been no renewal. We do not think plaintiff 
would have consented to take out this insurance had he been asked to do so before 
the fire, if he knew at the time he was already fully insured. There could be no 
legitimate object in his doing so. So far as the record discloses, Sheridan, in issuing 





516 The Insurance Law Journal, Vol. 66 [April, 1926 


the policy to Borecky with the loss payable clause, allowed all the insurance that he 
thought the building would warrant. We are satisfied the policy sued upon was 
never agreed to by the parties, and the acts leading to the issuing of it did not con- 
stitute a contract binding either the insured or insurer. Why, then, does Williams 
press this suit? Perhaps it is because after the fire Williams procured Borecky’s 
rights by assignment. If he can now collect his entire loss in this suit, he may be 
able to collect all under the other policy for Borecky’s loss. It is obvious that he 
has no such right. His interest acquired by assignment is the interest of Borecky, 
and Williams is in no better position to increase Borecky’s interest in the insurance 
than would Borecky be if he were the plaintiff. 

There are many assignments of error, but as this disposes of the case we will 
not consider the others. 


_. The judgment and order overruling a motion for new trial are reversed, 
with direction to dismiss the action. 


DIXIE FIRE INS. CO. v. HENSON et al. (No. 2459.) 
(Court of Civil Appeals of Texas. Amarillo. Nov. 11, 1925. Rehearing Denied 
Dec. 2, 1925.) 
277 Southwestern Reporter 756. 

1. INSURANCE—MORTGAGE ON HOMESTEAD INSURED WITHOUT 
DELIVERING POSSESSION TO GRANTEE VOID, AND NOT TRANS- 
FER INHIBITED BY POLICY. 

An insurance policy, covering property jointly owned as homestead by persons 
insured, is not voided by a conveyance by one of his interest which in effect is a 
mortgage under which possession was not delivered to grantee, since such instrument 
was void and effected no change in title or interest of grantors within terms of 
policy, in view of Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4892. 

(For other cases, see Insurance, Dec. Dig., § 328[8].) 


2. INSURANCE—HIGHER RATE FOR POSSESSION BY TENANT NOT 
CONCLUSIVE THAT TENANT’S POSSESSION IS MORE HAZARD- 
OUS OR INHIBITED BY POLICY. 

Proof that fire insurance rate was higher on premises when occupied by tenant, 
and that higher rate had not been paid, held not to conclusively show that hazard 
was increased by possession of tenant, under policy conditioned on possession of 
owner, and not otherwise; such clause not inhibiting change of occupancy not 
more hazardous. 

(For other cases, see Insurance, Dec. Dig., § 668[9].) 


3. INSURANCE—BURDEN ON INSURER TO SHOW THAT CHANGE OF 
POSSESSION WAS BREACH OF CONDITION OR WARRANTY, AND 
INCREASED HAZARD. ; 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874, making a fire insurance 
policy a liquidated demand for full amount of insurance in case of total loss, the 
burden rests upon insurer not only to plead, but to prove, breach of condition or 
warranty as to occupancy and that such breach increased the hazard. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) : 

Appeal from District Court, Wichita County; P. A. Martin, Judge. 

Action by J. R. Henson and others against the Dixie Fire Insurance Company. 
Judgment for plaintiffs, and defendant appeals. Affirmed. : 

Locke & Locke, of Dallas, for: appellant. 

Bonner, Bonner & Sanford, of Wichita Falls, for appellees. : 

Hau, C. J. This suit was brought by J. R. Henson, Frank and Roy Collier 
to recover upon a policy of insurance issued to’ them by the defendant company 
protecting them against loss by fire to the extent of $3,000 upon a dwelling house 
located in Wichita Falls. The policy was issued May 31, 1922. The property was 
totally destroyed by fire February 24, 1923. a 5 , , 

The petition alleges, in part: That, amongst other provisions in the policy, it 
was expressly stipulated that the defendant insured the building belonging to 
plaintiffs for a term of one year against all damage or loss by fire in the sum of 
$3,000, and agreed to pay to each of the plaintiffs $1,000, or a total sum of $3,000, 
if the property was destroyed by fire within the term; that the defendant s agent was 
familiar with the property, had personally inspected it, knew its location, condition, 
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and value, and was acquainted with the state of the title thereto; that plaintiffs paid 
the premium of $22.20 when the policy was delivered to them, and the agent repre- 
sented that the policy contained all legal clauses and no illegal clauses; and that, 
if said house was destroyed by fire within the year, the defendant would pay to each 
of plaintiffs $1,000. It is further alleged that the house was burned on the night of 
February 24, 1923; that the defendant sent its agents and adjusters to plaintiffs, 
who accepted proof of loss, and that the defendant thereupon agreed and bound 
itself to pay said loss forthwith, and did deliver to plaintiffs its bank drafts in the 
total sum of $3,000 in settlement thereof; that said drafts were placed in the bank 
for collection, and thereafter the defendant wrongfully stopped payment of said 
—_ that they have never been paid; and that defendant still refuses to pay 
said loss. 

The defendant answered, alleging: 

That at the time the policy was issued the property belonged to the plaintiffs 
under a partnership agreement between them; that, among other provisions, the 
policy contained one as follows: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the interest of the assured in the property be 
other than unconditional and sole ownership, or if any change other than by the 
death of insured takes place in the interest, title, or possession of the subject of the 
insurance, except change of occupancy, without increase of hazard, whether by legal 
process or by judgment, or by the voluntary act of the insured or otherwise, or 
if this policy be assigned before a loss.” 

That before the loss occurred Henson withdrew from the partnership, and 
transferred his interest therein to C. D. Shamburger by warranty deed executed 
November 25, 1922. That, by virtue of such change in the interest, title, and 
possession of the property, the policy was rendered null and void. That the policy 
contained the further provision: 

“Dixie Fire Insurance Company, * * * in consideration of the ‘stipulation 
herein named, * * * does insure J. R. Henson, Frank Collier, and Roy Collier * * * 
against all direct loss or damage by fire, except as herein provided, * * * to the 
following described property while located and contained as described herein: 
$3,000 on the one story shingle roof frame building and additions attached thereto, 
including the heating and lighting apparatus, and all permanent fixtures while 
occupied by owner and not otherwise as a dwelling house.” 

By reason of such provision, the defendant’s liability depended upon occupancy 
of the property by the owner; that at the time the policy was issued the property 
was occupied by Henson, but at the time of the fire and some weeks prior thereto 
it was not occupied by the owner, but by a tenant. 

By a supplemental petition, amongst other facts, it is alleged that the house 
constituted the homestead of plaintiffs; that possession was not given to Shamburger 
with the deed to him; that said deed was intended as a mortgage by all parties for 
the security of pre-existing debts, and, being upon a homestead, was therefore null 
and void; that under the mortgage to Shamburger given by Henson it was agreed 
between Henson and Shamburger that Henson have 12 months within which to re- 
deem his interest in the property by paying off the amount of his indebtedness; that 
at the time the policy was issued Henson and the Colliers were not cotenants, but 
copartners, and that, even if the interest of Henson had been forfeited by his 
transaction with Shamburger, said transaction and forfeiture did not affect the 
interest of Frank Collier and Roy Collier. 

The case was tried to the court without a jury, and resulted in a judgment for 
the plaintiffs for the full amount sued for. There are no findings of fact nor 
conclusions of law in the record. 

[1] The contention by appellant that the effect of the mortgage given to 
Shamburger was such a breach of the provisions of the policy which relate to a 
change of title, interest, and possession of the assured as to avoid the policy is 
without merit. The evidence is that the property was a homestead; that the 
conveyance to Shamburger was in fact a mortgage; and that possession of the 
property had never been delivered to the grantee. The instrument was therefore 
void, and effected no change in the title or interest of the grantors. Continental Ins. 
Co. v. Scott (Tex. Civ. App.) 254 S. W. 499; V. S.C. S. art. 4892. 

[2] It is next insisted that, because the building was occupied by a tenant 
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at the time of the fire, the policy is void under the second stipulation quoted above. 
The appellant pleaded a breach of the stipulation, and that the occupancy of the 
premises by the tenant increased the hazard. The proof is conflicting upon this 
issue. It was shown that the rate was 15 cents per hundred higher when occupied 
by a tenant, and that the higher rate had not been paid. The proof of this fact, 
however, does not show conclusively that the hazard was thereby increased. Sun 
Mut. Ins. Co. v. Tufts, 20 Tex. Civ. App. 147, 50 S. W. 180. There is evidence in 
the record to support the implied finding by the court that the occupancy by the 
tenant did not increase the hazard. The policy under consideration contains sub- 
stantially the same provisions as the policy construed by the court in Southern Nat. 
Ins. Co. v. Cobb (Tex. Civ. App.) 180 S. W. 155, and in which Fly, C. J., said that 
such provisions indicated that it was contemplated that a change of occupancy, ex- 
cept to a more hazardous one, was permitted by the policy. Royal Exch. Assur. of 
London v. Thrower (D. C.) 240 F. 1024. 

[3] V. S. C. S. art. 4874, makes the policy sued upon a liquidated demand 
for the full amount of the insurance, since the loss is shown to be total. The burden 
rested upon appellant not only to plead, but to prove, the breach of the condition 
or warranty as to occupancy. Northern Assurance Co. v. Applegate (Tex. Civ. 
App.) 145 S. W. 295. And the burden also rested upon appellant to prove its 
allegation that such breach increased the hazard. Delaware Ins. Co. of Philadel- 
phia v. Harris et al., 26 Tex. Civ. App. 537, 64 S. W. 867; 26 C. J. 517, note 
42(a). Since there is evidence to sustain an implied holding by the court that 
the change in occupancy did not increase the hazard, we overrule this contention of 
the appellant. 

We find no error in the record, and the judgment is affirmed. 


THOMAS et al. v. NORTH RIVER INS. CO. (No. 541—4281.) 
(Commission of Appeals of Texas, Section B. Dec. 10, 1925.) 
7 Southwestern Reporter 1041. 

1. INSURANCE—FIRE INSURER HELD AUTHORIZED TO STIPULATE 
FOR SUSPENSION OF POLICY DURING DEFAULT IN PAYMENT 
OF PREMIUM NOTES. 

Regardless of Rev. Civ. St. 1911, arts. 4953, 4955, under express provisions of 
Rev. St. 1925, art. 4895, fire insurance company was authorized to incorporate in 
premium note stipulation for suspension of policy during default in payment of 
premium notes. 

(For other cases, see Insurance, Dec. Dig., § 349[3].) 


2. INSURANCE—RIGHT TO STIPULATE FOR SUSPENSION OF POLICY 
DURING DEFAULT IN PAYMENT OF PREMIUM NOTE FOLLOWS 
FROM RIGHT TO EXTEND CREDIT. 7 
The right of fire insurer to stipulate for suspension of policy during default in 

payment of premium note necessarily follows from right to extend credit and to 

make regulations dealing with collection of premium under Rev. St. 1925, art. 4895, 

notwithstanding absence of any such provision in standard form of policy. 


(For other cases, see Insurance, Dec. Dig., § 349[3].) 


Error to Court of Civil Appeals of Third Supreme Judicial District. : 

Action by J. C. Thomas and others against the North River Insurance Com- 
pany. Judgment for plaintiffs was reversed by the Court of Civil Appeals (264 
S. W. 589), judgment rendered for defenadnt, and plaintiffs bring error. Affirmed. 

Critz & Woodward, of Coleman, for plaintiffs in error. 

Thompson, Knight, Baker & Harris, of Dallas, for defendant in error. 

SHort, J. The trustees of school district No. 7, Coleman county, Tex., brought 
this suit against the North River Insurance Company, a foreign corporation, to 
recover upon a fire insurance policy issued by defendant in error covering a period 
of five years, in which $18 in cash was paid and four promissory notes were 
executed and delivered for the remainder of the premium. There were two insur- 
ance policies in fact, one covering tornado, and the other fire. The alleged. loss 
was occasioned by the destruction of the property by fire at a time when one of 
the notes was past due. There was a provision in all the notes stipulating: _ 

“This note being given in payment of above policy of insurance, it is hereby 
agreed that, if this note be not paid at maturity, said policy shall be suspended. 
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Sh and of no force or effect so long as this note remains overdue and 
unpaid.” 

The case was tried without the intervention of a jury, and-resulted in a judg- 
ment in favor of the school district for the amount of the policy less the unpaid 
premium represented by the notes. The defendant in error, having given due notice 
of appeal, prosecuted its appeal to the Court of Civil Appeals, which, upon a 
consideration of the case, rendered judgment reversing the judgment of the trial 
court and rendering a judgment in favor of the defendant in error. The school 
district, through its trustees, has been granted a writ of error by the Supreme 
Court, based upon the importance of the question involved. A complete statement 
of the material facts is found in the opinion of the Court of Civil Appeals in 
volume 264 S. W. 589, on account of which we do not think further statement by 
us necessary. 

The plaintiffs in error have presented thirteen assignments of error in their 
application for writ of error, nine of which relate to the alleged error committed by 
the Court of Civil Appeals in construing articles 4953 and 4955 of the Revised Civil 
Statutes of 1911, both of which are set out in the opinion of the Court of Civil 
Appeals and need not be repeated here. 

Article 4953 provides that the policy issued by any life insurance company shall 
contain the entire contract between the parties, while article 4955 provides that 
all the provisions of the laws of this state applicable to life, fire, marine, inland, 
lightning, or tornado insurance companies, shall, so far as the same are applicable, 
govern and apply to all companies transacting any other kind of insurance business 
in this state, so far as they are not in conflict with provisions of law made especially 
applicable: thereto. The contention of the plaintiffs in error is that the provision in 
the note above quoted is void for the reason that said provision is not contained in 
the policy as provided by article 4953, while the contention of the defendant in 
error, which has been upheld by the Court of Civil Appeals, is that the true 
construction of article 4955 has no relation to life insurance companies or in fact 
to fire, marine, inland, lightning, or tornado insurance companies, but only has 
reference to all companies transacting any other kind of business in this state 
except those mentioned. 

[1] It is obvious that in this case the insurance company had the authority, 
under the laws governing fire insurance companies, to put in the note a stipulation 
to the effect that if the note was not paid at maturity, the policy should be sus- 
pended and of no force so long as the note remained overdue and unpaid. This 
we think is clear, regardless of the various statutes discussed, and without any 
necessity of determining the rather intricate questions as to whether article 4955 
would make the law relative to life and other companies applicable to fire companies. 

The State Fire Insurance Commission Act (Acts 1913, c. 106) was evidently 
passed for the purpose of regulating the business of fire insurance in the state, which 
it does at very great length. Section 24 of this act became article 4898, Vernon’s 
Complete Texas Statutes, or Vernon’s Sayles’ Ann. Civ. St. 1914, and is now 
article 4895 of the Revised Statutes of 1925. This article declares that provisions 
of this law shall not deal with the collection of premiums, “but each company 
shall be permitted to make such rules and regulations as it may deem just between 
the company, its agents, and its policyholders.” The succeeding portion of the 
article shows that at the time the Legislature was dealing with the subject it 
knew that insurance companies were issuing policies void for nonpayment of 
premiums at a specified time, dnd it expressly stated that policies of this character 
were to be continued in force and effect. The language of the act is substantially 
as follows: All policies heretofore issued or which shall hereafter be issued by any 
insurance company prior to the taking effect of this act, which provide that said 
policies shall be void for nonpayment of premiums at a certain specified time shall 
be and the same are in full force and effect, provided that the company or any of 
its agents have accepted the premium on said policies after the expiration of the 
dates named in said provisions fixing the date of payment. This article also 
contains this language: 

“And no bona fide extension of credit shall be construed as a discrimination, 
or in violation of the provisions of this chapter.” 

This article of the statute is an express declaration that the fire insurance laws 
of the state do not deal with the collection of premiums, and it expressly grants to 
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each company the right to make such rules and regulations as it may deem just 
between the company, its agents and its policyholders.” Obviously this grant of 
power to the insurance companies is utterly inconsistent with any provision of the 
life insurance law which could be construed as limiting it, and, since this statute 
is a part of the fire insurance laws, made specially for fire insurance companies, it 
lays down the dominant rule, and must be made effective. Therefore it follows that 
the insurance company had express statutory power to sell its insurance policy for 
a note, and to provide that, unless the note was paid, the policy should be suspended, 
etc. 

{[2] To place our decision on the other statutes discussed by the Court of 
Civil Appeals in its opinion (articles 4953, 4955, supra) involves a large amount 
of labor, and the determination of a question which, as we view it, is not essential, 
in view of the express statutory power of fire insurance companies to make the 
type of contract involved. We, however, expressly approve the language of the 
Court of Civil Appeals with reference to article 4898, Vernon’s Complete Texas 
Statutes which is now article 4895 of the Revised Statutes of 1925. 

The case of Duncan v. United Mutual Fire Insurance Co., the opinion in 
which was written by a member of this section of the Commission and approved 
by the Supreme Court, reported in 113 Tex. 305, 254 S. W. 1101, appears to be 
directly in point. In that case, the negotiable promissory note of the assured provided 
that the policy should be suspended during default of the giver of the note after due 
date, and the certificate of the Court of Civil Appeals in presenting the facts shows 
that a large portion of the premium had been paid at the time of the loss; in fact a 
sufficient amount had been paid to have protected the insured at the time of the loss 
had the policy been written on the basis of the increased premium at a shorter 
period. The contract in this case was for five years. The amount of the premium 
was certain and was fixed with reference to the period during which the contract 
should have an existence. The insurance company agreed, in consideration of the 
reduced premium, that it would insure the district against loss by fire for a certain 
period, but it provided that, in the event default should be made in the payment of 
any due note given for a part of this consideration and loss should occur while the 
note was unpaid after being due, the policy should be inoperative. As was said in the 
Duncan Case: 

“The parties had a right so to contract. The provision was not contrary to any 
law or to public policy. It was evidently inserted for a legitimate purpose—to aid 
in securing prompt payment of the premium. It could work no injury to the plaintiff 
except by his own fault or negligence. Such injury would not be due to the provision 
of the policy, but to his own default.” 

We think this language clearly expresses the law of this case. 

It may be said that those assignments of error which relate to the apparent 
admission of the letters of the State Fire Insurance Commission as evidence appear to 
be well taken, though we do not understand from the opinion of the Court of Civil 
Appeals that it based its opinion thereon as a material fact necessary to its decision. 
More than likely these letters were embraced in the record, not as evidence of any 
material fact, but as expressive of the opinion of a co-ordinate branch of the govern- 
ment, which might well have been considered by the Court of Civil Appeals as 
indicating the opinion of the State Fire Insurance Commission as to the true meaning 
of article 4898, now article 4895, supra. 

We therefore recommend that the judgment of the Court of Civil Appeals, re- 
versing the judgment of the district court and rendering judgment for the defendant 
in error, he affirmed. 

Cureton, C. J. The judgment recommended in the report of thé Commission of 
Appeals is adopted, and will be entered as the judgment of the Supreme Court. 
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MARINE 
SHAMROCK TOWING CO. v. AMERICAN INS. CO. et al. 
(Circuit Court of Appeals. Second Circuit. May 11, 1925.) 
No. 312. 
9 Federal Reporter (2d) 57 
1. INSURANCE—EVIDENCE HELD TO SHOW THAT CAPTAIN OF 

SCOW WAS NOT ABOARD WHEN IT SANK. 

In libel against insurance company for damages resulting from sinking of scow, 
evidence held to warrant finding that captain was not aboard at the time she sank, 
and that warranty of policy to keep competent watchman on board was breached. 

(For other cases, see Insurance, Dec. Dig. § 665 [3].) 


2. INSURANCE—NO REPUGNANCY BETWEEN WARRANTY IN POLICY 
THAT WATCHMAN WOULD BE ON BOARD AT ALL TIMES AND 
WARRANTY THAT WATCHMAN WOULD BE IN CHARGE WHEN 
VESSEL WITHOUT CARGO, AND POLICY AVOIDED WHERE 
WATCHMAN NOT ON BOARD LOADED VESSEL. 

Warranty in body of policy of marine insurance that scow would at all times 
have a competent watchman on board held not repugnant to or limited by warranty 
attached to policy that, when vessel was laid up without cargo, “it shall be in charge 
of a competent watchman”; the latter warranty, requiring watchman to be in charge, 
but not on board vessel, not being applicable when vessel was lying at dock with 
cargo, in which case absence of watchman was breach of warranty avoiding policy. 

(For other cases, see Insurance, Dec. Dig. § 334 [2].) 

3. INSURANCE—WARRANTY IN A CONTRACT OF INSURANCE MUST 
BE LITERALLY COMPLIED WITH. 

Warranty in a contract of insurance must be literally complied with. 

(For other cases, see Insurance, Dec. Dig. § 267.) 

4. INSURANCE—RIDER TO INSURANCE POLICY DOES NOT SUPER- 
SEDE POLICY ITSELF. 

Rider to insurance policy does not supersede policy itself, unless it expressly 
so provides. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Libel by the Shamrock Towing Company against the American Insurance Com- 
pany and others. Decree of dismissal, and libelant appeals. Affirmed. 

The libelant is a corporation organized under the laws of the state of New York. 
It filed a libel as the sole owner of the scow Shamrock No. 25, which vessel was 
employed in transporting and conveying merchandise in and around the harbor of 
New York and the adjacent and tributary waters. The libel alleged that on March 
6, 1920, it insured with the respondents its scow in the sum of $5,000; each of the 
respondents severally being liable for any claim arising under the policy in a specified 
proportionate part of the amount covered by the policy. 

The scow, with a cargo of fertilizer on board, on April 26, 1920, arrived at 
Greenville, on the New Jersey side of the Hudson river, where it was “made safely 
and securely fast” to the pier. During the succeeding night at low water she took 
the bottom and listed. On the succeeding flood tide she did not rise, but the water 
flowed over and filled her, opening her seams and butts, straining her hull, and. 
causing her other material injuries. The libel charged that the scow sustained dam- 
ages in the sum of $1,458.25, for which payment was asked. 

The answer admitted the issuance of the policy of insurance as alleged, and that 
the respondents became severally liable under it for any loss occurring within its 
terms in the proportions stated in the libel. It denied certain material allegations 
of the libel, which it is not necessary now to set forth, and in addition alleged as a 
defense that whatever damage the vessels sustained was occasioned by a breach of 
warranties contained in the policy, and which are set forth in the opinion of this 
owt The court below dismissed the libel on the ground that libelant had breached 
the warranty. 


Alexander & Ash, of New York City (Mark Ash and Edward Ash, both of New 
York City, of counsel), for appellant. 
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Foley & Martin, of New York City (James A. Martin and George V. A. Mc- 
Closkey, both of New York City, of counsel), for appellees. 

Before Rogers, Hough, and Manton, Circuit Judges. 

Rocers, Circuit Judge (after stating the facts as above). This libel was filed 
to recover on a marine policy of insurance. The libelant has brought the case into 
this court, appealing “from each and every part” of the decree. The decree was 
entered on June 25, 1923. It dismissed the libel, with costs taxed at the sum of 
$84.88. The sole reason which the District Judge gave for dismissing the libel was 
that the libelant had not complied with the warranty. 

The uncontradicted evidence shows that the scow was in good condition and 
seaworthy. The evidence shows that the berth at which the boat was tied up, and 
where she sank, had boulders and cobblestones on the bottom. She was berthed at 
high water, and on that account her lines were made tight. The captain of the 
boat testified that he left the boat about 5 o’clock in the afternoon, and was absent 
on shore for perhaps three hours, having gone ashore to get provisions; that when 
he got back he slacked his lines, then cooked his food, and turned in, but before 
turning in he sounded his boat and found no water in her. The following is an 
excerpt from his testimony : 

“Q. Did your boat remain in her berth in safety all night, or did something 
happen? A. No, sir; she got on the bank; she listed. I could not get her off, and 
the water came up on the hatch, and I went ashore, and the water came into the 
hatch, and she sank. 

“Q. About what time was it that she got on the bank? A. About 10 o'clock. 

“Q. And what was the condition of the tide at that time? A. Low water.” 

On essential points he was flatly contradicted by other and disinterested witnesses. 
A disinterested witness working at the place where the boat was tied up testified 
as follows: 

“Q. Now, after that boat was made fast to the pier, what did the captain of 
the boat do? A. Well, when a boat is made fast, it is up to the captain to watch 
his boat, and to watch his lines for the rise and fall of the tide. 

“Q.. What did he do when the boat was made fast? A. To my knowledge he 
went home, around a quarter or half past 4. 

“Q. Did you see him leave the boat? A. Yes; he spoke to me on his way 
up. * * * 

“Q. And you stayed working there how late? A. A quarter of 5; we had to 
stay there until a quarter of 5; we were not allowed to leave the tractor until then. 
“Q. Did the captain of the boat come back while you were there? A. No. 

“Q. Did you see the boat when you left? A. Yes, sir. 

“Q. Did you notice it? A. Yes, sir. 

“Q. Did you notice whether or not there was anybody on board? A. Not to my 
knowledge. * * * 

“Q. When did you next come back to the boat? A. Seven o'clock next morning. 

“Q. When you came back at 7 next morning, what was the condition of the 
boat? A. The boat had a big list offshore and was all under water. 

“QO. How were its lines? A. Tight, although she had turned over on the 
offshore side. * * * 

“Q. And this boat, as you saw it, its lines were in what position, in the morning? 
A. The lines were tight, stiff as a piece of wood; they were apparently holding the 
inshore side of the boat up. 

“Q. Up against what? A. Up against the dock. 

“Q. Did the lines reach down on an angle, or straight out? A. The lines would 
reach down. 

“Q. You say they were tight? A. Yes, sir. 

“Q. Tight enough to hold up the side of the boat? A. Yes; that is what was 
holding it up. 

“Q. And was there a list offshore on the boat? A. The offshore side was right 
on the water. 

“Q. Now, then, what was done about unloading the boat? A. Why, about 8 
o'clock they sent two of us down there to unload it; 8 a.m. 

“Q. Was there any captain there then? A. Not the first thing in the morning; 
no. 

“Q. Was there any captain when you came there at 7 o’clock? A. No, sir. 
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“Q. Any captain around there at 8?. A. No, sir. 

“Q. Or at 9 o'clock? A. No, sir; not at 9; not as early as that. 

“Q. You commenced unloading at 8? A. Yes, sir. 

“The Court: When did you see the captain? : 

“The Witness: As near as I can recollect, it was around 10, between 10 and 11. 

“Q. Where did you see him, then? A. He came down the dock from the city. 

“Q. Had you started unloading before the captain came? A. Yes; we had 
started before he came. 

“Q. You had been working for some time? A. Yes, sir. 

“Q. Did you see the captain walking down the pier from up towards the city? 
As Yea eat? 

“Q. Are you sure he was not around that place from the time you got there in 
the morning until he came down the pier? A. No; we went on the boat to look, 
but could not find him. We thought probably hé had been in the cabin when the 
boat went down. 


“Q. How did you find the cabin, open or closed? A. A padlock on the outside 
of the door of the cabin. 

“Q. How many of you were looking to try to find the captain there that morn- 
ing? A. I suppose four or five of us. 

“Q. Searching for the captain? A. Yes, sir.” 

Another witness who had charge of the unloading of manure from the boats at 
the pier testified as follows: 

“Q. What was the condition of the lines on the 25 on that morning, if you 
could see them? A. Why, all you could see is the lines had a strain on from the 
weight of the boat being sunk. They were very tight. 

“Q. Did you continue there? A. Yes; we continued working there. We put 
a crew on and started to unload her, and the tide was dropping, and then you could 
see the whole boat. 

“Q. When the tide fell, so that you could see the whole boat, just tell us 
what the condition of things were? A. Well, first, when we started to work, 
we were all worried about the captain. 

“Mr. Alexander: Mr. Martin asked you to tell what the conditions were, the 
condition of the boat. 

“Q. Yes; what you saw and what you did? A. While we were unloading her, 
and when the tide was dropping, of course the first thing I done, I jumped on board 
the boat to see the conditions of the boat, and to see if any one was on the boat. 
I looked in the window and could not see any one. The cabin was sticking out above 
the water as the bow dropped. I came to the door, to see if the door was open, 
and there was a padlock outside the door, and there was no one inside. 

“Q. And the door was locked by a padlock? A. Yes, sir; on the outside. * * * 

“Q. Did you remain around there all day? A. Yes, sir. 

“Q. Did you see the captain of the boat that day? A. That afternoon, I think 
it was around 1 o’clock or so, he came down. 

“Q. He came from where? A. Down from the city. 

“Q. How far away about was the city? A. The city is about a mile and a half, 
what we call Greenville. 

“He came down along the pier? A. Yes, sir; walking down from the city. 

“Q. When you saw him coming down, did you have any talk with him? 
A. Yes, sir; I walked out to him, and I said, ‘You are a lucky man; we figured 
you were dead in the cabin,’ and he was surprised. He said, ‘Why?’ I said, 
‘The boat is sunk; we just unloaded her and made ber light.’ He did not say 
a word to me. He walked off the dock with surprise. * * * 

“Q. Was the captain of the 25 around that place at all that day before the 
occasion you have spoken of, when you went up and met him and told him 
he was a lucky man? A. No, sir; I did not see the captain, because I was 
looking all over the place. 

“Q. You were searching for him? A. Searching for him. 

A ve Did other people help you to make the search for him, to try to find him? 
. Yes, sir. 

“Q. And you could not locate him? A. No, sir; we could not locate him. We 
even asked the captain of the 18 if he had seen him, and he says he did not see him. 
We were all worried that he was under water.” 
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The president of the Shamrock Company testified that the “captain” or bargeman 
advised his office of what had taken place between 9 and 10 o’clock in the forenoon 
of the day after the accident. 

{1] The District Judge, who heard and saw the witnesses, thought incredible 
the testimony of the captain that he was on the boat the night the accident occurred. 
We think he was quite justified in disbelieving his testimony. In our opinion, the 
man was absent from the boat, and the boat sank because she was tied up tight to 
hold her fast on the rising tide, and no one was present to loosen her lines when the 
tide ran out. There was no one on her to give assistance when she began to sink. 

[2] This brings us to consider the policy of marine insurance on which this 
libel was filed. In the body of the policy the warranty read that “she [the vessel] 
shall at all times have a competent watchman on board, and that, whenever said 
vessel shall lie at anchor in the nighttime, she shall show one or more lights in a 
conspicuous place, so as to warn atid give notice to approaching vessels.” Attached 
to and forming part of the policy, which contained a number of warranties, was the 
following: “Warranted that, when this vessel is actually laid up without cargo, it 
shall be in charge of a competent watchman.” No part of the first of the warranties, 
above quoted, and which provided that the vessel “shall at all times have a com- 
petent watchman on board,” was deleted, but on the margin of the attached sheet 
was stamped in red ink the last warranty above set forth. We do not think that 
the last of these two warranties was intended wholly to supersede the first. 

The law is well settled that, where the clauses in the policy can be construed to- 
gether, they are to be so construed, but where the repugnance is complete one pro- 
vision excludes the other. We have no doubt that in the pending case the provisions in 
the warranty clauses are not repugnant, and each may prevail within its own scope. 
The warranty that the vessel shall “at all times have a competent watchman on 
board” is applicable when she is not laid up without cargo. In such a case the first 
warranty is applicable. But when she is laid up without cargo the first warranty is 
not applicable, being modified by the second, which provides that in such an event she 
shall be “in charge of a competent watchman.” The repugnance between the two 
provisions is not complete between the first and second warranty, and the first 
warranty is in force so far as they are not repugnant, and the first is modified only 
so far as they are inconsistent. When the vessel is not laid up without cargo, there 
must be a watchman on board. When she is laid up and without cargo, she must be 
in charge of a watchman. To be in charge of a watchman when so laid up, he need 
not be on board. We think the distinction is real and important; and as the Shamrock 
No. 25, at the time she sank, was not “laid up without cargo,” the first warranty 
applied to her, and, as we are satisfied that at that time there was no watchman on 
board the vessel, the policy was avoided. 

{3] A warranty in a contract of insurance must be literally complied with. The 
only question in such cases is whether the thing warranted to be performed was or 
was not performed. The rule is correctly stated in Arnould on Marine Insurance 
(11th Ed.) vol. 1, p. 713, § 531, as follows: “In the case of a warranty, all questions 
of the materiality or immateriality of the fact warranted are entirely excluded; the 
sole inquiry is whether it be or be not warranted that the fact is or shall be so and so. 
If it be warranted, then, however unimportant the fact may to the risk, however little 
its existence or nonexistence may have influenced the judgment of the underwriter 
as to the rate of premium, the thing warranted must be absolutely true or literally 
performed; otherwise, the policy will be void as from the date of the breach of the 
warranty.” 

In Snyder v. Home Ins. Co, 133 F. 848, a case in the Southern district of New 
York, there was a warranty in the policy that the canal boat should at all times 
have a competent watchman on board. The boat was lying at a dock in Jersey City 
on the night of June 10, 1903. During the absence of the master and crew the boat 
filled with water and sank. Several persons on the night when the accident happened 
had visited the boat at intervals to see that she was in safety. Judge Holt dismissed 
the libel, saying that “in any case a breach of an express warranty in a policy * * * 
bars a recovery, whether it caused any injury or not.” The cause of the injury was 
not clearly ascertained, but the suggestion was made that the injury was due td the 
malicious acts of men engaged in a labor strike. The case was appealed to this 
court, where it was affirmed in open court. 148 F. 1021, 79 C. C. A. 536. 

In Whealton Packing Co. v. 7Ztna Insurance Co., 185 F. 108, 107 C. C. A. 113, 
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34 L. R. A. (N. S.) 563, the record showed that the watchman on the steamer went 
ashore for the purpose of changing his clothing. He testified that he did not think 
he was absent from the vessel for more than 10 minutes, and on his way back he learned 
the boat was on fire, and that he immediately called for help. There was, however, 
the testimony of another witness, who testified to the effect that the watchman was 
absent from the vessel from 2% to 3 hours. The court below found as matter of 
law that, as the plaintiff admitted that at the time the fire broke out, and for a time 
prior thereto, it did not have a competent watchman on board the steamer, it had failed 
to comply with the warranty and its breach voided the policy. This was affirmed in 
the Circuit Court of Appeals for the Fourth Circuit, which said: 

“While it may be entirely true that some of the courts of this country have gone 
too far in holding that the breach of an express warranty in an insurance policy, 
whether material to the risk or not, whether a loss happened through the breach or 
not, absolutely determines the policy, we are not called upon to either discuss or 
determine the question in this case. Here the insured warranted that his boat should 
‘at all times have a competent watchman on board,’ and the evidence is undisputed 
that, while the boat was lying at wharf, the sole watchman aboard went ashore to 
secure a change of clothing, and while absent the boat caught fire and was consumed. 
The very fact that his presence at the time was so essentially necessary to put out 
the fire and prevent the loss clearly demonstrates the insurance company’s right to 
stand upon the express warranty made in the contract that he would be there for that 
purpose. His absence was certainly not immaterial to the risk, and it is a very 
reasonable presumption that the loss could have been avoided if he had been there, 
performing his duty. It seems clear that the breach of this warranty by the agent of 
insured without his knowledge must be held, nevertheless, a violation by the insured 
with whom alone the company contracted.” 

The conclusion we have reached is in accord with the following cases, decided 
in the courts of New York: Kratzenstein v. Western Assurance Co., 116 N. Y. 54, 57, 
22 N. E. 221, 5 L. R. A. 799; Cary v. Home Insurance Co., 199 App. Div. 122, 191 
N. Y. S. 529, affirmed in 235 N. Y. 296, 139 N. E. 274; Cogswell v. Chubb, 1 App. 
ae 93, 36 N. Ma S. 1076; Couch v. Farmers’ Fire Insurance Co., 64 App. Div. 367, 
72 N. S. 9 

ta. It was argued in this court that in all kinds of insurance policies a rider 
supercedes the policy itself, and our attention is called to the decision of this court in 
New York & Porto Rico Steamship Co. v. Aftna Insurance Co., 204 F. 255, 122 
C. C. A. 523, in which we affirmed the court below in 192 F. 212. In that case it is 
true that this court held that the rider displaced all the terms of the policy. But we 
so held because the rider contained the following clause: “The terms and conditions 
of this form are to be regarded as substituted for those of the policy to which it is 
attached; the latter being hereby waived.” This clause sufficiently explains why the 
rider superseded the policy. And our attention was also called to St. Paul Fire 
& Marine Insurance Co. v. Kidd, 55 F. 238, 5 C. C. A. 88, also decided by this court. 
It lays down no such proposition as is here sluscial for. In that case the rider 
was inconsistent with certain provisions in the policy, and to the extent of that in- 
consistency the rider superseded the policy. 

Decree affirmed. 


EAGLE STAR & BRITISH DOMINIONS INS. CO., Lruitep, et av. v. GEORGE 
A. MOORE & CO. (No. 4621.) 
(Circuit Court of Appeals, Ninth Circuit. December 18, 1925.) 
9 Federal Reporter (2d) 296. 

1. INSURANCE—KNOWLEDGE OF LOSS BEFORE ISSUANCE OF POLICY 
AND FAILURE TO NOTIFY INSURER WILL PRECLUDE RECOVERY 
ON POLICY. 

Insured’s actual knowledge of loss before issuance of policy and failure to com- 
municate that fact to insured will preclude recovery, if dependent solely on policy. 
(For other cases, see Insurance, Dec. Dig. § 262.) 


2. INSURANCE—FAILURE TO NOTIFY INSURER THAT LOSS HAD 
ALREADY OCCURRED WHEN POLICIES WERE ISSUED HELD NOT 
TO PRECLUDE RECOVERY. 

Where valid contracts of insurance were entered into before loss, to be followed 
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by formal written policies, failure of insured to notify insurer that loss had already 
occurred at time of issuance of policies held not to preclude recovery. 


(For other cases, see Insurance, Dec. Dig. § 262.) 


4. INSURANCE—ACTION HELD PROPERLY BROUGHT ON POLICIES 
ISSUED AFTER LOSS, RATHER THAN ANTECEDENT CONTRACTS. 
Where loss occurred before execution of formal written policies, though after 

valid contracts of insurance had been made, held, action was properly brought on 

policies, rather than antecedent contracts. 
(For other cases, see Insurance, Dec. Dig. § 608.) 


5. INSURANCE—THERE IS AN IMPLIED WARRANTY OF SEAWORTHI- 
NESS AT INCEPTION OF VOYAGE, AS NECESSARY INCIDENT TO 
EVERY CONTRACT OF MARINE INSURANCE. : 

There is an implied warranty of seaworthiness at inception of voyage, as neces- 
sary incident to every contract of marine insurance. 
(For other cases, see Insurance, Dec. Dig. § 273.) 


6. INSURANCE—INSURANCE POLICIES HELD NOT TO CONTAIN IM- 
PLIED WARRANTY OF SEAWORTHINESS. 


Insurance policy covering “loss or damage to any goods, merchandise, freight, or 
other things or interest whatsoever, other than as aforesaid, whether on board said 
steamship or not, which may arise from any cause whatever, but no liability to 
attach to underwriters for shortage of cargo,” held not to include an implied war- 
ranty of seaworthiness of vessel. 

(For other cases, see Insurance, Dec. Dig. § 273.) 


7. INSURANCE—LOSS OF BENZINE FROM RUSTING OF CONTAINERS 
HELD NOT “SHORTAGE OF CARGO,” WITHIN EXEMPTION FROM 
LOSS IN INSURANCE POLICY. 


Where cases containing benzine, stored in deckhouse, rusted and were destroyed by 
sea water, permitting benzine to escape, the loss was not a “shortage of cargo,” 
within exemption from liability in insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 471.) 


Appeal from the District Court of the United States for the Southern Division 
of the Northern District of California. 

Suit in admiralty by George A. Moore & Co. against the Eagle Star & British 
Dominions Insurance Company, Limited, and others. Decree for libelant, and re- 
spondents appeal. Affirmed. 

For opinion below see 5 F. (2) 358. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., for appellants. 

S. Hasket Derby and Carroll Single, both of San Francisco, Cal., for appellee. 

Before Hunt, Rudkin and McCamant, Circuit Judgés. 

Rupkin, Circuit Judge. This is an appeal from a decree in admiralty awarding 
damages to the appellee under certain protection and indemnity insurance policies 
issued by the appellants to the owner of the sailing vessel C. S. Holmes, and assigned 
to the appellee as chartered operator. The several policies cover “loss or damage 
to any goods, merchandise, freight, or other things or interests whatsoever, other 
than as aforesaid, whether on board said steamship or not, which may arise from 
any cause whatever, but no liability to attach to underwriters for shortage of cargo,” 
during the space of 12 calendar months beginning at noon May 15, 1920, and ending 
at noon May 15, 1921. The amount of the loss was fixed by a decree of the Supreme 
Court of New Zealand, sitting in admiralty. A more complete statement of the case 
is not deemed necessary to a proper understanding of the questions presented for 
decision, except to state the facts upon which each contention is made, as we 
roceed. 

. Briefly stated, the several contentions are: First, that the policies were issued 
after the appellee had notice of the loss, and that a failure to communicate that fact 
to the appellants avoided the policies; second, that the judgment of the New Zealand 
court rests upon a necessary finding that the loss occurred through unseaworthiness 
of the vessel, by the fault and with the privity of this appellee; third, that the 
policies contain an implied warranty that the vessel was seaworthy at the commence- 
ment of the voyage, that a breach of that warranty is conclusively established by 
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the judgment of the New Zealand court, and that such breach precludes a recovery, 
regardless of actual fault or privity on the part of the appellee; fourth, that the claim 
upon which the liability in suit arose was for shortage of cargo, and no liability 
attaches to the underwriters for such shortage, under an express exception contained 
in the several policies. 

[1] The facts upon which the first contention is based are as follows: The 
vessel sailed from San Francisco about May 1, 1920, and made fast at New Plymouth 
wharf, New Zealand, July 7, 1920. The loss occurred prior to the latter date, 
although the full extent of the loss was, perhaps, not known until a few days later. 
The first policy, in point of time, was issued July 17, 1920; the second, July 21, 1920; 
and the third, July 27, 1920. If the rights of the appellee rested upon the written 
policies alone, there could be no recovery, under well-settled principles of law, as to 
one of the policies at least, because as to that the appellee had actual notice of 
the loss before the policy was issued, and failed to communicate that fact to the 
insurer, and perhaps notice of the loss as to the other two policies would likewise 
be imputed. Gladstone v. King, 105 Eng. Reprint, 13. But the court below found 
that the insurance was effected as to all three policies in May, 1920, before the loss, 
and by agreement of counsel that finding is not open to question on this appeal. 

[2] We are confronted, then, with this situation: Valid contracts of insurance 
: were entered into before the loss, and these were followed by formal written policies 
after the loss. For the purposes of this case we may assume that, at the time of the 
issuance of the latter, the appellee had notice of the loss and failed to communicate 
that fact to the insurers. By reason of this failure the appellants contend that 
there can be no recovery on the written policies issued after the loss because of im- 
plied fraud, and no recovery on the antecedent contracts because they became merged 
in the written policies. This would be a harsh rule, to say the least. Numerous 
cases have been cited tending to sustain it, but in many of them it does not appear 
that there was a valid antecedent contract of insurance, and in nearly all of them 
there was evidence of actual fraud or a controversy over the terms of the antecedent 
contract. We will concede that, wheré there is a controversy over the fact of in- 
surance or the terms of insurance, there would be strong reasons for holding that 
the insurers should be free to litigate these questions, untrammeled by written policies 
procured after the loss, without bringing the fact of loss home to them. But 
where, as in this case, there is no controversy over the fact of insurance, or the 
terms of insurance, and where the policies were issued after the loss, as a matter 
of course, in the regular and ordinary course of business, without fraud or misrepre- 
sentation of any kind, all reason for the rule ceases, and the rule itself should have 
no application. See El Dia Ins. Co. v. Sinclair, 228 F. 833, 143 C. C. A. 231; Mead 
v. Davison, 111 Eng. Reprint, 428; Keim v. Home Mut. Fire & Mar. Ins. Co., 42 Mo. 
38, 97 Am. Dec. 291; 1 Joyce on Insurance (2d Ed.) § 108; 38 C. J. 1016. In the 
El Dia Ins. Co. Case certiorari was denied by the Supreme Court, 241 U. S. 661, 36 
S. Ct. 449, 60 L. Ed. 1226. 

[3] The only purpose of a preliminary contract of insurance is to protect the 
insured until a formal policy can issue, and the practice of entering into such pre- 
liminary contracts is a common one. Why, then, should the insured be chargeable 
with fraud when the policy is later issued, pursuant to the express understanding 
and agreement of the parties, even though a loss has accrued in the meantime. It 
is well settled that a court of equity will specifically enforce a contract to insure, or 
to deliver a policy of insurance; and, if so, how can it be consistently claimed that 
a contract which a court of equity would compel the insurer to execute or deliver 
is fraudulent and void, if executed freely and voluntarily, without constraint or 
coercion. Union Central Life Ins. Co. v. Phillips, 102 F. 19, 41 C. C. A. 263. For 
these reasons, we are of opinion that the mere fact that the policies were not issued 
until after the loss constituted no defense to the action, under the circumstances dis- 
closed by the record. 

[4] It is further contended that the action should have been brought upon the 
antecedent contracts and not upon the policies. With this contention we are unable to 
agree. The action was properly brought on the policies, and, when the defense of 
invalidity was interposed, it was competent for the appellee to rebut that defense by 
proving the antecedent contracts. Such was the course pursued here. 

[5, 6] It will be conceded, of course, that there is an implied warranty of sea- 
worthiness at the inception of the voyage as a necessary incident to every contract 
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of marine insurance, and, if that rule is applicable here, it becomes necessary to, con- 
sider the question of seaworthiness. In our opinion, however, the policies in suit are 
subject to no such limitation or exception. As the name imports, they are general 
contracts of indemnity covering loss or damage to any goods, merchandise, freight, 
or other things or interests whatsoever, whether on board or not on board, which may 
arise from any cause whatever, excepting only liability for shortage of cargo. It 
seems to us that more comprehensive language could not well have been used, and 
that no warranty of seaworthiness can be implied. Such is the construction given 
similar contracts by the courts of the country in which the contracts in suit were 
made, and that construction meets with our approval, if, indeed, it should not be 
accepted as controlling. Joyce v. Kennard, 7 Q. B. L. R. 78; Cunard Steamship 
Co. v. Marten, [1902] 2 K. B. L. R. 624. 

[7] The loss was this: A quantity of benzine was stored in the deckhouse, and 
the cases containing the benzine were rusted and destroyed by sea water, permitting 
the benzine to escape. The cargo was confessedly placed on board the vessel, and 
the mere fact that it was lost or destroyed during the voyage, through the negligence 
of the shipowner, does not bring the case within the exception as to shortage of 
cargo. 

The decree is affirmed. 


BOOTH-AMERICAN ane CO. v. ao & EXPORTERS’ INS. 
. ET AL. (No. 342. 
(Circuit Court of Appeals, Second ge June 17, 1925.) 
9 Federal Reporter (2d) 

1. INSURANCE—CHARTERER OF VESSEL FOR GROSS HIRE IRRE- 
VOCABLY PAID IN ADVANCE HAD INSURABLE INTEREST IN 
VESSEL. 

Charterer of vessel for gross hire irrevocably paid in advance, whether vessel 
was lost or not, who had collected freight in advance, which was also paid irre- 
vocably, held to have insurable interest in vessel, supporting policy covering “dis- 
bursements and/or profits on freight” in case of total and/or constructive total loss. 

(For other cases, see Insurance, Dec. Dig. § 115[8].) 


2. INSURANCE—CERTIFICATE OF MARINE INSURANCE HELD TO 

COVER CHARTERER’S INTEREST IN VESSEL. 

Certificate of insurance issued to charterer, covering “disbursements and/or profits 
on freight,” without knowledge of charterer’s relation to vessel or freights, held to 
cover whatever interest at risk charterer had, which was right to direct vessel’s 
movements, 


(For other cases, see Insurance, Dec. Dig. § 159.) 


3. INSURANCE—POLICY HELD TO CONCLUDE MARINE INSURERS AS 

TO LIQUIDATION OF DAMAGES. 

In absence of fraud in valuation, words “policy proof of interest” and “full 
interest admitted,” in marine insurance policy, concluded insurers as respects liquida- 
tion of damages, where valuation not fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Libel in personam by the Booth-American Shipping Company against the Impor- 
ters’ & Exporters’ Insurance Company and another. From a decree dismissing its 
libel (8 F.[2d] ——), libelant appeals. Reversed; libelant to recover as prayed. 

Appeal from a decree in the admiralty dismissing a libel in personam on an insur- 
ance certificate. The libelant had chartered the schooner Sephie for a voyage from 
Para to Oporto or Lisbon and return, for a gross hire of $25,000, payable in ad- 
vance “earned and irrevocably retained by the owners, vessel and/or cargo lost or 
not lost.” It paid the hire, and loaded the schooner at Para for Oporto, collecting 
its freight in advance, which was also paid irrevocably, whether or not the vessel was 
lost. Through a broker it procured from the respondents a certificate of insurance 
for $6,250, the material parts of which were as follows: “On the 2d day of Decem- 
ber, the above companies * * * insured Booth & Co., Inc., in the sum of $6,250, 
on disbursements and/or profits on freight, valued at $12,500 per schooner Sephie, 
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expected sailed on or about 11/26/18, at and from Para to Oporto and/or Lisbon, 
direct or otherwise.” At the bottom of the certificate appeared the words: “Against 
total and/or constructive total loss. Policy proof of interest. Full interest admitted.” 

On the voyage out the schooner met severe weather and was obliged to put into 
Lisbon in distress, where she was declared a constructive total loss, and in consequence 
was unable to complete her voyage to Oporto or her return to Para. Whereupon the 
libelant, conceiving that the insurance had fallen due, brought suit. The respondents 
argued that the certificate did not cover the loss, there being no “profits on freight” 
at risk, all freights having been paid irrevocably, and no “disbursements,” the pay- 
ment of the hire for the round trip not being at risk on the voyage out. The learned 
trial judge held that the insured had proved no loss in respect of the outbound voyage, 
and dismissed the libel. 

Burlingham, Veeder, Masten & Fearey, of New York City (Roscoe H. Hupper 
and Frank A. Bull, both of New York City, of counsel), for appellant. 

Duncan & Mount, of New York City (Russell T. Mount, of New York City, of 
counsel), for appellees. 

Before Hough, Manton, and Hand, Circuit Judges. 

Hann, Circuit Judge (after stating the facts as above). [1] Two separate ques- 
tions arise: (1) Whether the libelant had an insurable interest at all; (2) whether 
the certificate covered it. As to the first we cannot see how there can be any doubt. 
The charter party gave the libelant an existing interest in the return voyage of the 
Sephie, that is, the power to compel her to lift and carry a cargo from Lisbon or 
Oporto to Para. That interest was dependent upon her continued existence; it was 
at risk with her hull, because, that gone, the owner was under no duty to substitute 
another vessel. It makes no difference that the charter party was not a demise, or 
the charterer not a bailee. It is irrelevant that no property interest, not even posses- 
sion, had been created in the vessel as a chattel. It is enough that there was some 
interest which the law will recognize, which inhered in that particular ship. It seems 
unnecessary to labor the point, which, indeed, we do not understand that the respond- 
ents dispute. 

[2] The difficult question is whether the certificate covered the risk. The re- 
spondents wrote the policy without any knowledge of the libelant’s relation to the 
vessel or her freights, except in so far as arose from the phrase, “profits on freight,” 
which was as consistent with ownership as with the rights of a charterer. Further, 
the respondents’ broker swore that, if he had known that the risk to be covered 
extended so far, he would have charged a larger premium and would have expressed 
his intent otherwise. On the other hand, the libelant must have meant to cover the 
loss now sued on, since it had no other, for in no aspect could the phrase “profits 
on freight” on the outward voyage cover any risk. The testimony of certain insur- 
ance brokers threw no sufficient light on the phrases to be of assistance. 

We must give to these elliptical expressions such a meaning as will best accord 
with the presumed purpose of the insured, so far as it was conveyed to the insurer. 
“Disbursements” cannot, in any event, be read literally; if so, the policy would be a 
gaming contract. It can therefore mean only some interest at risk which the assured 
acquired by the payments. This was indeed the meaning given it in Currie et al. v. 
Bombay Insurance Co., L. R. 3 C. P. 72, 83, 84, and that assumed by Matthew, J., 
in Lawther v. Black, 6 Com. Cas. 5, the case on which the appellees especially rely. 
We think it covers whatever was so acquired; that is, whether the assured was a 
charterer or an owner. If an owner, then the disbursements will usually outfit the 
ship, or help to clear her for her voyage; if they make her a more efficient carrier, 
the owner must intend to cover that added value. If a charterer, hire will secure his 
right to dictate her movements; the meaning can scarcely be limited to exclude such 
a power. Therefore, when underwriters insure “disbursements,” without knowing the 
assured’s relation to the ship, they must be held to assume the risk, whichever posi- 
tion the assured holds, and should inquire, if they think the hazards different. 

We regard the case as one of first impression, and the cases of Sun, etc., Co. v. 
Ocean Insurance Co., 107 U. S. 485, 1 S. Ct. 582, 27 L. Ed. 337, and Lawther v. Black, 
6 Com. Cas. 5, 196, as not in point. In the second case the plaintiff was owner and 
had chartered the ship for a voyage to West Africa, whence he hoped to work her 
home at a profit. To outfit and clear her on the outbound voyage he was put to 
various disbursements, which he insured along with the hull and chartered freight. 
On the outward voyage she took fire and had to make port, so badly damaged that 
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the voyage was abandoned. In a suit on the policy covering disbursements, it was 
held that it covered only in the event of total loss which had not occurred. The 
plaintiff argued that the return voyage was completely broken up, and there had 
been a total loss as to disbursements. But the court said no; that the disbursements 
“came back” in outfit and “enhanced efficiency,” and that, as the ship was not a total 
loss, the policy did not cover. Further, that they could not be read as covering 
profits on the return voyage. In the last respect, the only one here relevant, we 
altogether agree. We hold the underwriters here, not for freights lost in futuro, but 
for the loss of the present value of the assured’s interest in the ship, which we have 
already described. 

Sun Mutual Insurance Co. v. Ocean Insurance Co., supra, does not seem to us to 
apply either. The plaintiff, an insurance company, had insured a master on his pri- 
mage and interest in a charter, Chincas to Hamburg. The ship was bound on an 
earlier charter, New York tq San Francisco, the second charter to be fulfilled there- 
after. In reinsuring the risk with the defendant, the plaintiff had described it “$6,550 
on charter, $2,650 on primage and $1,500 on property on board ship Chas. S. Pennell 
at and from New York to San Francisco.” In the Atlantic, and while fulfilling the 
first charter, the ship was lost, and the master recovered from the plaintiff for his 
loss on the second charter and its primage; the figures representing his interest in 
that venture. The court merely held that the plaintiff failed to prove that the loss 
reinsured was identical with that paid; that is to say, a policy upon a master’s 
primage and interest in a charter from New York to San Francisco did not cover 
similar interests in a subsequent charter. The master had interests in the first charter, 
and that alone could be covered by the reinsurance. He had not recovered from the 
plaintiff for these. We fail to sée how this can be relevant here, when the only pos- 
sible meaning of the policy, given the facts, was to cover the charterer’s existing 
interest in the ship. 

We agree that the appellant’s cases are not in point either. When the policy 
describes the risk expressly, or “until laden” at the return port, there can, of course, 
be no question. The language at bar was not as clear as might be, but in such docu- 
ments we are familiar with that. In our judgment it is enough that it was apt to 
cover an existing interest of the kind, in fact vested in the assured. Nor it is a fair 
objection that thus in effect makes the policy equivalent to an insurance upon “profits 
on freight” on the return voyage. These would not correspond at all with the hire; 
they might be more or less. The hire was indeed made the measure of that interest, 
as it probably was; but the prospective freights are quite different. We agree that 
they were not covered; they need not have been. We uphold the suit, just as we 
should one upon a policy on a term of years, on which the rent had been paid in 
advance. 

[3] We have therefore no need to consider the clauses, “Policy proof of interest,” 
or “Full interest admitted,” beyond saying that, as it is not suggested that the valuation 
was fraudulent, they conclude the respondents in respect of the liquidation of 
damages. 

Decree reversed; libelant to recover as prayed. 
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BROWN v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. (No. 4519.) 
(Circuit Court of Appeals, Fifth Circuit. November 25, 1925.) 
8 Federal Reporter (2d) 996. 
INSURANCE—INSURED, KILLED BY FALL OF HYDROAEROPLANE, 

HELD NOT WITHIN DOUBLE INDEMNITY PROVISION APPLI- 

CABLE TO CONVEYANCE OF “COMMON CARRIER.” 

Passenger, killed by fall of hydroaeroplane, was not killed in conveyance of 
“common carrier,” within double indemnity provision of accident policy, where owner 
of plane carried only white people and flew only when and under such conditions 
as he pleased. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


In Error to the District Court of the United States for the Eastern Division of 
the Northern District of Alabama; William I. Grubb, Judge. 

Action by J. W. Brown, as administrator of the estate of Hugh D. Brown, de- 
ceased, against the Pacific Mutual Life Insurance Company of California. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 

J. K. Dixon, of Talladega, Ala. (Knox, Dixon, Sims & Bingham, of Talladega, 
Ala., on the brief), for plaintiff in error. 

Geo. W. Yancey, of Birmingham, Ala. (London, Yancey & Brower, of Birming- 
ham, Ala., on the brief), for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. This is a suit on a policy of accident insurance which 
provided for double indemnity if the bodily injury was sustained “while in or on a 
public conveyance (including the platform, steps, or running board thereof) provided 
by a common carrier for passenger service.” The insured was killed in an aeroplane 
accident, while a passenger in said plane. Suit was brought for double indemnity, 
claimed by virtue of the above quoted clause. The defendant admitted liability for the 
face value of the policy and tendered that amount, which was declined by plaintiff. 
At the close of the case the District Court directed a verdict for plaintiff for the 
amount tendered, denying claim for double indemnity. 

The following facts are not disputed: Lieutenant Whitted, formerly in the naval 
aviation service, owned a hydroaeroplane and operated it himself at Camp Walton, 
Fla., a summer resort, where he took passengers on pleasure trips in the air to let 
them enjoy the doubtful pleasure of flying. The plane held six persons, including 
the pilot. The trip lasted about 10 minutes in the air, and the plane returned to the 
point from which it started, for which he charged his passengers $5 each. He would 
not go up with less than three passengers and carried only white people. He operated 
on such days, at such hours, and under such conditions as pleased him, and did not 
pretend to maintain regular schedules. He did not advertise his business, unless 
keeping his plane anchored at the resort and having his helper in the vicinity of the 
usual landing place to give information could be so called. On August 19, 1923, 
Hugh D. Brown, the insured, who was visiting Camp Walton with his wife, went up 
with Whitted and three others. When up in the air, something went wrong with 
the machine; it fell, and all were killed. 

From the above-quoted facts it is clear that Whitted was not a common carrier. 
He assumed no duty to the public to carry them, and if he refused to do so without 
any reason at all no action would lie against him. See Hutchinson on Carriers (3d 


Ed.) §§ 47, 48 
Affirmed. 


ORDER OF THE UNITED COMMERCIAL TRAVELERS OF AMERICA vy. 
NICHOLSON erat. (No. 152.) 
(Circuit Court of Appeals, Second Circuit. June 16, 1925.) 
9 Federal Reporter (2d) 7. 

1. INSURANCE—BENEFIT CERTIFICATES, CONSTITUTION, BY-LAWS, 
ARTICLES OF INCORPORATION, AND MEMBER’S APPLICATION 
HELD CONTRACT. 

Benefit certificate in fraternal corporation, its constitution, by-laws, articles of 
incorporation, and member’s application for insurance constituted contract between 
member and corporation by which rights of parties were determined. 


(For other cases, see Insurance, Dec. Dig. § 718.) 
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2. INSURANCE—BURDEN ON PLAINTIFFS TO PROVE BY PREPON- 
DERANCE OF EVIDENCE THAT DEATH RESULTED SOLELY FROM 
ACCIDENT NOT CONTRIBUTED TO BY DISEASE. 


Under fraternal benefit contract, insuring against death by accidental means inde- 
pendent of other causes, and not contributed to by disease, burden was on plaintiffs 
to prove by preponderance of evidence that member’s death resulted solely from acci- 
dent, not contributed to by disease in any degree. 

(For other cases, see Insurance, Dec. Dig. § 817[3].) 


3. INSURANCE—INSTRUCTION THAT ARTERIOSCLEROSIS WAS NOT 
DISEASE WITHIN FRATERNAL CERTIFICATE HELD ERROR. 


In action on benefit certificate insuring against death caused solely by accidental 
means not contributed to by disease, instruction that arteriosclerosis was not a disease 
was reversible error. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


9. INSURANCE—PROOF HELD NOT TO SUSTAIN BURDEN ON BENE- 
FICIARIES OF PROVING THAT DEATH WAS NOT CONTRIBUTED 
TO BY DISEASE. 

Proof that fall caused shock which caused lobular pneumonia, and that later 
caused death, held not to sustain burden on beneficiaries of proving that death of 
member of fraternal benefit corporation was caused by accident not contributed to by 
disease. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

In Error to the District Court of the United States for the Northern District 
of New York. 

Action by Katherine Ostrander Nicholson and others against the Order of the 
United Commercial Travelers of America. Judgment for plaintiffs, and defendant 
brings error. Reversed. 

The action was commenced in the Supreme Court of Cayuga county in the state 
of New York, and on motion of defendant was removed to the District Court of the 
United States. 

The defendant is a corporation organized under the General Laws of the state 
of Ohio. It has its principal office in the city of Columbus in that state. It is organ- 
ganized as a fraternal beneficial order for the purpose of issuing certificates of mem- 
bership of insurance against accidents, and death caused by accidental means, to the 
persons holding a certificate of membership. 

The plaintiffs are the daughters of Lewis Ostrander, deceased, and he was at the 
time of his death a member of the defendant corporation. They have brought this 
action to recover on an insurance certificate issued by the defendant to their father, 
and upon which at the time of his death all assessments had been paid. 

It appears that Lewis Ostrander died on December 23, 1922, and the complaint 
alleged that his death was the direct and proximate result of and caused solely by 
external, violent, and accidental means, and was not the result or caused by any of 
the exemptions set forth in the certificate of insurance. 

The jury returned a verdict in favor of the plaintiffs in the sum of $4,330, and 
judment for that amount was entered cn January 26, 1924. A motion to set aside 
the verdict was made and denied. Thereupon a writ of error was sued out. 

Murphy, Foertch & Alvord, of Syracuse, N. Y. (John A. Millener, of Colum- 
bus, Ohio, of counsel), for plaintiff in error. ; 

Pellet, Fay & Rubin, of New York City (William W. Pellet, of New York City, 
of counsel), for defendants in error. 

Before Rogers, Hough, and Hand, Circuit Judges. 

Rocers, Circuit Judge (after stating the facts as above). This action was 
brought to recover on an insurance certificate issued by the Order of the United 
Commercial Travelers of America, defendant herein, to Lewis Ostrander, wherein 
it insured him, among other things, against loss of life as the direct and proximate 
result of, and caused solely and exclusively by, external, violent, and accidental 
means, provided such loss should occur within 180 days after the accident which 
caused it. The insurance was for the amount of $6,300. The certificate provided that 
$5,000 of thus sum should be paid within 90 days from the receipt by the Supreme 
Executive Committee of satisfactory and final proof of death, and the remaining 
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$1,300 was to be paid in weekly installments of $25 each, beginning 90 days from 
the receipt of such final proof. 

Lewis Ostrander, as a member of the defendant organization at the time of his 
death, had paid to it all dues and assessments, and had performed all the terms and 
conditions of the certificate which was issued to him, and each and every obligation 
and duty as a member of the order which he was bound to perform he had fulfilled. 

The insured died on December 23, 1922, and this action was commenced orig- 
inally in the Supreme Court of Cayuga county in the state of New York, in June, 
1923, and was then removed upon defendant’s motion into the District Court of the 
United States. The trial began in that court on December 10, 1923, and a verdict 
was rendered on December 14, 1923, in favor of the plaintiffs in the sum of $4,330. 

While the certificate insured Ostrander in the sum of $6,300, and the complaint 
as filed demanded that amount, it appeared that he left three children surviving him; 
two daughters, who were the plaintiffs in this action, and a son, who was an in- 
competent and not a party. At the close of the trial, and before the jury was charged, 
the counsel for the defendant suggested that, if the jury should find that the plaintiffs 
were entitled to recover, they were entitled to recover only two-thirds of $6,300, the 
amount for which the action was brought. And counsel for the plaintiffs then stated 
that he agreed that such was the case. The court instructed the jury accordingly, 
- charged that “your verdict will be either $4,300 for the plaintiffs, or no cause 
of action.” 

Lewis Ostrander died on December 23, 1922. If he had lived until the following 
March 6th he would have been 70 years of age. At the time of the accident com- 
plained of, he was living at the Salvation Army Hotel in Auburn, New York. He 
came into the hallway of the hotel from the street about 9 o’clock on the evening 
of December 14, 1922. Whether he fell before he started to ascend the stairs which 
led up to the office on the second floor, or fell before he started up the stairway, is 
not clearly established by the evidence. The fact is that he fell; that his fall was 
heard in the office; that he was picked up and carried to his room and the next day 
removed to the City Hospital, where he died on December 23, 1922. The testimony 
shows that no bones were broken in his fall. There were some abrasions on his left 
wrist and an abrasion on his right elbow. The physician who attended him stated 
that: his death resulted from lobular pneumonia. He was asked the following 
question : 

“Q. The question is, Can you say with reasonable certainty, based upon your 
experience, whether or not the pneumonia of which he died was a natural and proxi- 
mate result of the fall he sustained on the 14th day of December, 1922?” 

This was objected to, and the objection overruled, and the witness answered, 
“Yes.” Then he was asked: 

“Q. Now, will you please state whether or not the pneumonia which you found 
and which existed in Mr. Ostrander on December 21 or 22, 1922, was a natural and 
proximate result of the condition in which you found him on the 14th day of Decem- 
ber, 1922?” 

And over objection he was allowed to answer: 

“Q. The court says you may answer the question, Doctor? A. It was, yes. 

“Q. It was the natural and proximate result? A. Yes, sir.” 


The only other medical witness called by the plaintiffs was a lecturer on pathol- 
ogy at Bellevue Medical College at New York City. He had no personal knowledge 
of the case, and had never seen the deceased. His testimony was given as an expert. 


A long hypothetical question was put to him; the concluding portion of which was 
as follows: 


“Q. Assuming that a man that is 69 years of age, in ordinary health, on the 14th 
day of December fell down several steps in a stairway, causing an abrasion of the 
elbows and forearms; * * * that he showed no evidence of arteriosclerosis in the 
palpable arteries beyond that which is usual to a man of his age; that during the 
night of December 21st he showed evidences of having pneumonia; that he died on 
the 23d day of December—can you, with reasonable certainty, based upon your expe- 
rience, say whether or not the fall that he sustained was a competent producing 
cause of the pneumonia which developed on or about the 21st of December ?” 


He was allowed to state over objection that he could, and he was then asked and 
allowed over objection to answer: 
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“A. It is a very likely and probable result of the injuries. It is what we look 
for and watch for in such cases.” 

He stated that the older a man gets, and the more he suffers from hardening of 
the arteries and various other things, the less his resistance becomes to disease and 
the accumulation of these germs. And he further said that all persons have pneu- 
monia germs in their systems all the time, generally speaking, and it does not require, 
in itself, any outside, external, or violent means to start up these in cases of lobar 
pneumonia but not usual in lobular. 

One of the plaintiffs, Ostrander’s daughter, testified that her father came to live 
with her in New York City some two years before his death, and that she had never 
noticed anything unusual in his method of walking. She never observed him when 
he had any dizzy spells, nor saw him fall. She said: 

“I have noticed no change in his manner or method of walking during those two 
years that he lived with us, or the latter part of those two years, and the time that 
I knew him as a girl. That is the one thing I noticed.” 

The husband of the above witness also testified: 

“T did not observe anything particular about his physical condition while he was 
living with us. He had a peculiar walk; rather a deliberate, easy walk, not a rapid 
walk. He had that manner of walk as long as I knew him, but I did not observe 
any signs of a particular change during the last few years.” 

A New York City physician, a graduate of Columbia College and of the College 
of Physicians and Surgeons of New York, who had studied abroad, and who was 
called by the defendant, testified that he was present at the autopsy performed on 
Ostrander’s body. He positively denied that the man had had lobular pneumonia, 
and stated that he had lobar pneumonia, which he said was a form of pneumonia 
that old people are peculiarly affected by. It is a germ disease, but not one which 
could have been produced by germs being brought into the body from any abrasions 
on any exterior part of the body. “It could not be caused, accelerated, or affected 
in any way whatsoever by exterior abrasions.” He testified that Ostrander “was in 
an advanced state of arteriosclerosis, on the 14th day of December, 1922. That was 
an old condition, a condition of long duration of years. I would put that down at 
10 years about.” He was asked, taking into consideration the physical condition 
disclosed by the autopsy, to state what in his opinion was the probable cause of his 
fall, if he had a fall on December 14, 1922, as was assumed. His answer was: 

“T think it was accounted for by his arteriosclerosis and also by his pneumonia, 
either one or both. 

“Q. And what condition in that man’s body or brain did these diseases which 
you have indicated that he was suffering from on the 14th day of December, 1922, 
cause? <A. Oh, I think that the arteriosclerosis caused vertigo, a dizziness, which 
could or might cause him to fall. The poisoning of the pneumonia, which was also 
present, might have caused a weakness from which he fell.” 

He added: ‘ 

“The cause of this man’s death, from my examination, was lobar pneumonia, 
complicated by arteriosclerosis, fatty degeneration of the kidney, and a chronic endo- 
carditis, or heart disease.” —~ 

The defendant also called the medical examiner of the city of New York, a 
physician by profession, and who conducted the autopsy on Ostrarider’s body. He had 
made some 2,200 autopsies. Testifying as to what the autopsy disclosed, he said it 
showed him to have been “in a state of very advanced sclerosis. All of the coats 
of the abdominal aorta were thickéned and hardened in a solid mass from the dia- 
phragm down to the division in the legs,” and that “he had suffered from that disease 
from 10 to 15 years.” “This man died,” he testified, “with lobar pneumonia,” and 
added that he had been suffering from that disease at least 10 days. He continued: 

“Assuming that a man of the age of Mr. Ostrander sustained abrasions as a result 
of a fall, while going up stairs of something like 5 to 8 feet; assuming that such a 
fall occurred and produced these abrasions that I have described on the arms—such 
a fall, if one did take place, could not cause death. In my opinion, these abrasions, 
or such a fall, which has been assumed here, if it did occur, did not cause the death 
of Mr. Ostrander. From my examination of this Mr. Ostrander on this day, the 
probable cause of such a fall, if such a fall did occur, may have been due to a 
dizziness produced by a disturbance of the circulation in his brain, depending upon his 
arteriosclerosis, and it may have been due to a weakness due to the toxemia from his 
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pneumonia. Those are two things which might have caused him to fall. It would be 
apt and likely to produce vertigo. It would cause dizziness, and toxemia will cause 
the dizziness. With a man of that age, with the sclerosis condition of his blood vessels, 
and with incipient pneumonia, it could be a usual and ordinary thing to discover that 
he is having dizzy spells. It could be a fact that he did have a dizzy spell, that could 
be symptomatic of the condition which I have just described.” 

I third witness, who was engaged in general medical practice in the city of Syra- 
cuse, was 60 years of age, and had been associated with the Crouse-Irving Hospital 
in that city for 8 or 9 years, and had been practicing since 1893, called by defendant, 
testified that the cause of death was lobar pneumonia. He based his opinion upon the 
hospital record of Ostrander, and upon the report of the autopsy. 

The defendant called as a witness the man who was in charge of the Salvation 
ue at Auburn while Ostrander was making it his headquarters. He testified 
as follows: 

“I saw him often walking around, or rather shuffling around, the hotel lobby, as 
he didn’t seem to be able to walk, always dragged his feet around, so, and saw him 
several times out on thé street, and saw him holding up the lamp post, or up against 
the wall. Saw him several times standing up against the street corners and lamp 
posts in different parts of the city, and going around the hotel I saw him several 
times walk along, and then he would make a run until he got up against the wall, 


or something that would stop him. In walking in the hotel, I have observed him lose 
control or balance.” 


He further testified: 

“When he came first to the hotel, he said he was coming to be treated for his 
legs, some trouble with his legs. Otherwise, he said, he felt pretty good, but his legs, 
that he hadn’t control of them, and that he wasn’t able to climb stairs. I wanted to 
give him a room on the third floor, and he said, ‘No’; that he wasn’t able to get up 
so far as that, and he asked me if I would give him a room on the floor underneath, 
second floor, one flight upstairs, and I said, ‘Yes.’” 

A number of witnesses testified as to his difficulty in walking. A gentleman 
living in Auburn, and engaged in the wholesale paper business there, and who had 
at one time employed Ostrander as a traveling salesman, was asked about the man’s 
physical condition. He answered: “I saw that he was very feeble. He could— 
well it was a great effort for him to walk. He shuffled his feet.” “He walked tot- 
teringly,” as if he did not have good control of his legs. 

Another witness testified : 

“He was never a fast walker, but for the last two or three years, he developed 
a scuffle or shuffle; didn’t pick up his feet like he formerly did, and was unsteady on 
his feet, and I have been walking along the street with him when he would start 
forward quick and grab me as he did to hold himself back.” 

And the same witness, testifying to meeting Ostrander on the street a few weeks 
before this accident, asked him how he was, and stated that Ostrander replied: “I 
feel pretty good, if it wasn’t for my damned legs.” He said: “I cannot walk good, 
and I am going to try and get some treatment, and see if it will help me.” Anda 
medical witness téstified that “apparent shuffling of the feet, or apparent tottering of 
the body, would be a usual symptom of an advanced state of arteriosclerosis; that is 
the usual condition to be found in an old man—the tottering of the body or lack of 
control of the legs.” 

At the close of the case, one of the two medical witnesses who had testified on 
behalf of the plaintiffs was recalled to the stand and allowed to be re-examined, 
although defendant’s counsel objected on the ground that it was not proper rebuttal 
testimony and amounted to a reopening of the case. His re-examination took a wide 
range, and on cross-examination he stated: 

“T have been teaching 13 years; I don’t go out and treat patients for money, and 
have not for 13 years. I have had no practical experience at medicine in the city of 
New York, but I do not take money for it. I don’t know, of my own personal 
knowledge, a solitary thing about this man Ostrander’s condition.” 

He stated also that he did not think that the physicians called by the defendant, 
and who had conducted the autopsy on: Ostrander, knew more about what was the 
matter with him than he did. 

The District Judge, in his chargé, stated that it was necesesary that the plaintiffs 
should prove their case by a preponderance of evidence, “upon the facts which the 
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plaintiffs are required to establish, and those facts are that the deceased, Lewis Os- 
trander, did receive an injury which was effected through external, violent, and acci- 
dental means, and that that injury was the cause of his death, alone and independent 
of all other causes.” “That does not mean that the deceased, Lewis Ostrander, must 
have died immediately from the result of the injury. It does not mean that the de- 
ceased must have been killed instantly. But it does mean that, without the injury, or 
injuries, which the deceased received, he would not have died, and that his death was 
not contributed to in any manner or degree by any disease which he had at or before 
the time of the injury.” 

“If, however, as the plaintiffs contend, the injuries which the deceased received 
on the day iln question, which was the 14th day of December, 1922, caused lobular pneu- 
monia, which would not have been caused except for the injuries which he received, 
and the lobular pneumonia resulting only from the injuries so received was the imme- 
diate cause of death, if you are satisfied of that by a fair preponderance of the evi- 
dence, then the plaintiffs are entitled to recover.” 

“The defendant contends that the injuries which the deceased, Lewis Ostrander, 
received, which have been described in the evidence here as two abrasions, as I recall 
it, on the arms, were of relatively no importance, and that he received these injuries 
because he fell, not from tripping on the stairs, or from any other cause external 
to himself, but that he fell because he was afflicted occasionally with a weakness, or 
vertigo, which would cause him to fall unless he grabbed something or some one to 
prevent himself from falling, and that at the time he fell, or prior thereto, he had 
pneumonia which was not a secondary pneumonia (that is, a pneumonia which ordi- 
narily would be caused by some injury or shock), but that he had a pneumonia of a 
different type, called a lobar pneumonia, which pneumonia, in and of itself, was the 
cause of death, which did not result from any fall he had, if he had a fall, and which 
had no relation to the fall, and which would have caused his death, fall or no fall.” 

And, after calling the attention of the jurors to the evidence upon which each 
side relied, at the conclusion of his charge the court said: 

“There you have the two pictures presented by the two sides. Unless you are 
satisfied by a fair preponderance of evidence that the death was due to lobular, or 
secondary, pneumonia, and that that was in this case brought on and caused solely 
by reason of the injuries and the reduced vitality resulting from the accident, the 
impairment of the strength of the deceased’s human organism—unless, I say, you are 
satisfied of that by a fair preponderance of the evidence, then you must find a verdict 
in favor of the defendant of no cause of action.” 

Then this occurred: 

“Mr. Murphy: I ask your honor to say to the jury that if they find as a fact 
that disease contributed to Mr. Ostrander’s death in any degree, the plaintiffs cannot 
recover. 

“The Court: I charge you that, gentlemen, meaning by that, disease existing at 
the time, on the 14th day of December, 1922, and I think I should say further that 
arteriosclerosis of certain arteries of the body is not disease within the meaning of 
the word in this charge. 

“Mr. Murphy: I except to your honor’s declining to charge as requested and to 
the charge as modified.” 

The constitution of the defendant contained the following provision: 

“Class A insured members shall be indemnified in accordance with the terms 
hereinafter set out in this article, against the results of bodily injury hereinafter men- 
tioned, effected through éxternal, violent, and accidental means, herein termed the 
accident, which shall be occasioned by the said accident alone and independent of all 
other causes.” 

It further provided: 

“Nor shall benefits under this article be payable nor extend to any cause of death 
or loss of time, where the death or loss of time was contributed to by disease in any 
degree.” ‘ 

: And the certificate upon which the suit was brought contained the following 
provisions : ’ : 

“This certificate, the constitution, by-laws, and articles of incorporation of said 
order, together with the application for insurance signed by said, insured member, 
shall constitute the contract between said order and said insured member. * * *_ 

“Nor shall benefits under this article be payable unless external, violent and acci- 
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dental means, producing bodily injury, is the proximate, sole, and only cause of the 
death, disability or loss.” 

[1] These various provisions constitute a part of the contract which these parties 
made, and by which their rights are to be determined. Collins v. Collins, 30 App. 
Div. 341, 51 N. Y. S. 922; Sasse v. Order of United Commercial Travelers, 168 App. 
Div. 757, 154 N. Y. S. 558. 

It thus appears that the contract these parties made was limited to an insurance 
against the results of bodily injury “effected through external, violent, and accidental 
means” which shall be the sole and only cause of the death, disability or loss. The 
question therefore presénted is whether Ostrander’s death was due to “external, vio- 
lent, and accidental means,” and resulted from the accident “alone and independent 
of all other causes,” and there can be no recovery by the parties’ own express agree- 
ment if the death was “contributed to by disease in any degree.” We must con- 
strue the contract according to its terms. 

[2] There is no doubt that the burden rested on the plaintiffs to satisfy the jury 
by a preponderance of proof that Lewis Ostrander came to his death as the result 
of bodily injuries effected solely by the accident, alone and independent of all other 
causes, and that it was not contributed to by disease in any degree. Travelers’ Insur- 
ance Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308. 

In Commercial Travelers’ Mutual Accident Association of America v. Fulton, 79 
F. 423, 24 C. C. A. 654, this court had before it an accident insurance case. The 
policy provided that “the insurance under this contract shall not * * * extend to or 
cover accidental injuries or death resulting from or caused directly or indirectly, 
wholly or in part, by * * * disease in any form, or while effected thereby.” The 
court reversed the judgment, and granted a new trial because of the charge to the 
jury. This court said: 

“There are undoubtedly many passages in the charge which plainly indicate the 
correct rule that plaintiffs could not recover unless the jury were satisfied that the 
accidental injury was sufficient of itself to cause death to a healthy man; but upon the 
other hypothesis, which the ‘evidence warranted, namely, that the fall produced a 
shock which called for responsive action from the heart, which it was too weak to 
give efficiently, the general effect of the charge failed, in our opinion, sufficiently to 
impréss upon the jury that, if the disease thus contributed to cause death, plaintiffs 
could not recover.” 

This court in AZtna Life Insurance Co. of Hartford v. Ryan, 255 F. 483, 166 
C. C. A. 559, had occasion to consider an accident policy of insurance. The policy 
provided that no indemnity was payable unless the insured was injured or came to 
his death “directly and independently of all other causes, from bodily injuries effected 
solely through external, violent, or accidental means. * * * ” On the morning of 
August 25, 1917, thé assured, while entering a subway train in New York City, was 
struck by closing of the car door, and it was claimed that the blow developed a cere- 
bral hemorrhage, and that the hemorrhage resulted in his death on September 9th. 
The testimony disclosed that the man had arteriosclerosis, and that the disease was 
in a well-advanced stage and affected his entire vascular system. The diseased con- 
dition extended throughout all parts of his body, including his brain. The medical 
testimony showed that, while the immediate cause of death was the cerebral hemor- 
rhage, arteriosclerosis, chronic diffuse nephritis, myocarditis were contributory causes. 
A large number of the cases are referred to in that decision, and we stated that they 
showed “that there can be no recovery if the insured sustained an accident, but at the 
time it happened was afflicted with a pre-existing disease, and if the death would not 
have resulted if he had not had the diseasé, but his death was caused because the 
accident aggravated the effects of the disease or the disease aggravated the effects 
of the accident.” In that case the court submitted the question to the jury on a 
different theory, and this court reversed on the ground that “a verdict and a judgment 
so obtained cannnot be permitted to stand.” Since the decision in the Ryan Case was 
rendered, the Circuit Court of Appeals for the Eighth Circuit has followed it in 
Kerns vy. A2tna Life Ins. Co., 291 F. 289, 292. Without again reviewing the case, we 
content ourselves with the statement that this court adheres to what was said in the 
two cases last cited, and which we regard as controlling in the instant case. 

[3] In view of the contract upon which this action was brought, and of the con- 
dition therein that the death of the insured must have been occasioned by the accident 
alone and “independent of all other causes,” and that there was to be no liability 
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“unless external, violent, and accidental means, producing bodily injury, is the proxi- 
mate, sole, and only cause of the death, disability or loss,’ we do not doubt that the 
court erred in the qualification it attached to the instruction counsel for the defense 
requested the court to give at the conclusion of the charge. We have seen that he 
was asked to charge that plaintiffs could not recover if disease contributed to Os- 
trander’s death in any degree. He gave that charge, but qualified it by saying, “I 
should say further that arteriosclerosis of certain arteries of the body is not disease 
within the meaning of the word in this charge.” We are at a loss to understand 
how the judge came to give such an instruction to the jury which practically required 
them to disregard all the testimony in the case as to Ostrander’s being afflicted with 
arteriosclerosis. Although in his charge he called the jury’s attention to much of the 
téstimony, he had completely ignored the whole testimony showing that Ostrander was 
suffering from arteriosclerosis. And then, when the above request was presented, he 
gave the above instruction. He might as well have instructed them to find a verdict 
for the plaintiffs. For, in effect, he instructed them to disregard all the testimony 
given indicating that the man was afflicted with arteriosclerosis. 

One of the plaintiff’s medical witnesses testified, “I am familiar with the disease 
of arteriosclerosis.” One of the medical witnesses called by defendant testified, “I 
have made a general study of the disease known as pneumonia, and also of a disease 
known as arteriosclerosis.” The other medical expert called by defendant, and who 
testified as to the arteriosclerosis which he found at the autopsy upon Ostrander’s 
body, said that Ostrander had suffered from “that disease” from 10 to 15 years. 
The only other medical witness who testified stated that: ‘“Arteriosclerosis is a con- 
dition that exists in an old man. It makes a man grow old faster, dependent upon 
the extent to which he is suffering from that disease.” 

[4] In the Century Dictionary the word disease is defined as “deviation from 
the healthy or normal condition of any of the functions or tissues of the body.” 
And in Webster’s International Dictionary the word is defined as “an alteration in 
the state of the body, or of some of its organs, interrupting or disturbing the per- 
formance of the vital functions, and causing or threatening pain and weakness.” The 
New Standard Dictionary speaks of arteriopathy as “disease of the arteries in gen- 
eral,” and of arteriosclerosis as “the thickening and hardening of the walls of an 
artery.” The arteries, like the brain, the lungs, and the other organs of the human 
body may become diseased. It is common knowledge, of which this court can take 
judicial notice, that arteriosclerosis is a frequent cause of death, and that one who 
is in an “advanced state of arteriosclerosis,” as it was testified Ostrander was, is not 
only diseased, but very dangerously diseased. 

In this case the sole question was whether Ostrander’s death was caused by 
violent, external, and accidental means. The theory of the plaintiffs was that he met 
his death because of a fall he had in going up a stairway. Three physicians testified 
that the fall might have been due to arteriosclerosis, and that evidence stood uncon- 
tradicted. There was evidence in the record, in addition to that heretofore referred 
to, as to his difficulty in walking, and which was quite significant. For example 
one witness testified : 

“I had a conversation with Mr. Ostrander relative to his physical condition. He 
told me he had a bad spell at Batavia, sore of a dizzy spell, and he ran his head 
into the corner of a passenger station and crushed his hat and fell, and some one 
called a taxi and sent him to the Richmond Hotel.” 

He also testified: 

“I was standing talking with him and asked him how he was feeling, and so 
forth, and so on, and all at once he said, ‘Gardner, I am dizzy,’ and he. fell forward, 
and I grabbed him; he fell so far that I grabbed him with both arms and prevented 
him from falling, and I looked around to see if there was a chair near him, or us, 
and there was a chair I should judge, an arm chair, about 4 feet from where he 
stood, and I partly lifted him and assisted him to this chair.” 

And, testifying as to another occasion, he said: 

“I met him a few days later at the corner of State and Genesee streets. I was 
srossing the street, going towards him, and he was. standing perfectly still. ‘Well, 
says I, ‘Hello, Ostrander. What is the matter?’ He said, ‘Gardner, help me to 
my room.’ So he leaned heavily on me, on my arm, and I walked very slowly to 
North street, and then down a little ways on North street and into this alley that 
led to the front door of the Salvation Army Hotel, and, said he, ‘Now, I will be 
all right; I can get up the stairs.’ * * *” 
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There was testimony from another witness showing that he fell at Medina and 
broke two of his ribs: 

“T knew at this time that he was 67 or 68 years of age, and that he had fallen 
— two ribs in the previous spring, on account of having this accident at 

edina.” : 

A jury might naturally infer that arteriosclerosis might have caused the fall of 
December 14, 1922, but they were in effect instructed that, if it did, it was to be disre- 
garded as not being caused by disease. 

And the decisions of this court hereinbefore referred to, in Commercial Travelers’ 
Mutual Accident Ass’n of America v. Fulton, 79 F. 423, 24 C. C. A. 654, and in 
Etna Life Insurance Co. of Hartford v. Ryan, 255 F. 483, 166 C. C. A. 559, are 
ample justification for the reversal of this judgment, quite irrespective of the par- 
ticular instruction upon which we have above commented. 

[5-8] We may take occasion to say that the object of instructions is to direct 
the attention of the jury to the legal principles which apply to the facts in such a 
manner that the jury may not be misled. The extent to which the court should go in 
reviewing and commenting on evidence depends in great measure on the circumstances 
of the particular case. In a case such as this, in which reliance is placed on expert 
or opinion evidence, it is important to point out to the jury that the opinion of 
an expert has no probative force in case the jury fails to find that the facts assumed 
in the hypothetical question were true. And a court should not permit a jury to 
be influenced by evidence on which they cannot, within the laws of correct reasoning, 
make a finding. We think the jury in this case might well have been instructed, in 
considering purely expert testimony and the weight to be attached to it, that it 
was their duty to consider whether the facts embodied in the hypothetical question 
had been established by a preponderance of the evidence. But it does not appear 
that any request so to charge wes made. And the general rule is that mere non- 
direction, in the absence of request, does not ordinarily constitute error. Encycl. on 
Pl. & Pr. vol. 11, p. 217. 

[9] While in this opinion we have discussed this case fully, upon other grounds, 
there is another ground upon which it might have been disposed of summarily. At 
the close of plaintiff’s case, counsel for defense asked that the complaint be dis- 
missed on the ground that the plaintiff had not made out a prima facie case. The 
motion was denied. At the close of the case, after both sides had rested and before 
the jury was charged, counsel for the defense asked for the direction of a verdict in 
favor of defendant, on the ground that there was an entire absence of testimony 
showing that death was the result of an accident and independent of all other causes. 
This was denied, and, as we have seen, the case was submitted to the jury after what 
we regard as a clearly erroneous charge. The physician who attended Ostrander at 
the hospital testified that lobular pneumonia was the direct cause of the man’s death. 
But neither he nor any other witness testified that in his opinion Ostrander’s death 
was occasioned by accident alone and was independent of all other causes. In order 
that plaintiffs might recover, it was necessary for them to prove that disease did not 
contribute “in any degree” to cause death. To say that the fall caused shock, shock 
caused lobular pneumonia, and the latter caused death, does not prove the plaintiff's 
case, even if a jury believed it; for in such a case disease would contribute in some 
degree to cause death. There is no right of recovery under the contract sued upon 
if disease contributed in any degree to cause death. A verdict and judgment obtained 
in entire disregard of the express terms of the contract cannot be permitted to 
stand. 

Judgment is reversed. 


DICKIRSON v. PACIFIC MUT. LIFE INS. CO. (No. 16683.) 
(Supreme Court of Illinois. Dec. 16, 1925. Rehearing Denied Feb. 3, 1926.) 
150 Northwestern Reporter 256. 

2. INSURANCE—STANDARD PROVISIONS STATUTE HELD NOT AP- 
PLICABLE TO POLICY IN FORCE WHEN STATUTE BECAME 
EFFECTIVE. 

Standard provisions statute Cahill’s St. 1926, c. 73, §§ 469, 475), effective Janu- 
ary 1, 1916, does not affect policy issued before 1916; notwithstanding policy pro- 
visions extending limitations therein contrary to state statutes to minimum periods 
prescribed by such statutes. 

(For other cases, see Insurance, Dec. Dig. § 610.) 
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4. INSURANCE—ACCIDENT POLICY HELD RENEWED SUBJECT TO 
CONDITION THAT LIMITATIONS THEREIN WERE AMENDED BY 
STANDARD PROVISIONS STATUTE. 

Where accident policy was renewable each year by payment of premium, each 
renewal constituted new contract, and under provision extending limitations therein 
contrary to state statutes to minimum periods prescribed by such statutes, renewal 
after enactment of standard provisions statute (Cahill’s St. 1925, c. 73, §§ 469-475) 
was subject to statute, and two-year period of limitation became part thereof. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


5. INSURANCE—NEGOTIATIONS BETWEEN INSURED AND INSURER 
HELD NOT TO PRESENT ANY EVIDENCE OF WAIVER OF DE- 
FENSE OF LIMITATIONS. 

Negotiations between insured and insurer respecting claim under accident policy 
held not to present any evidence from which jury could infer that insurer waived, 
or was estopped from asserting, limitations, and court should have so instructed. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE—WHEN DEFENSE OF LIMITATIONS MAY BE 
WAIVED, STATED. 

Conduct of party against whom waiver of policy limitations is claimed must be 
such as to cause adverse party to change his position by lulling him into false 
security, causing him to delay or waive assertion of his rights to his damage. 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 


7. INSURANCE—NEGOTIATIONS FOR ADJUSTMENT OF CLAIM NOT 
JUSTIFYING DELAY IN SUING INSURER CANNOT ESTOP IN- 
SURER FROM SETTING UP DEFENSE OF LIMITATIONS. 
Negotiations for adjustment of claim under accident policy, which do not jus- 

tify claimant in delaying action, cannot estop insurer from insisting on strict com- 

pliance with conditions of limitations in policy. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 

Thompson, J., dissenting. 

Error to Appellate Court, Fourth District, on Appeal from Circuit Court, Law- 
rence County; Julius C. Kern, Judge. 

Action by W. P. Dickirson against the Pacific Mutual Life Insurance Company. 
Judgment for plaintiff was affirmed by the Appellate Court, and defendant brings 
error. Reversed. 

Wilson, Mcllvaine, Hale & Templeton, of Chicago, and McGaughey, Tohill & 
McGaughey, of Lawrenceville (Noah M. Tohill, of Lawrenceville, and J. F. Dam- 
mann, Jr., of Chicago, of counsel), for plaintiff in error. 

Sumner & Lewis, of Lawrenceville, for defendant in error. 

Stone, J. Plaintiff in error, on writ of certiorari being allowed, brings for 
review a judgment of the Appellate Court affirming a judgment agairfst it on two 
certain accident insurance policies for the sums of $5,100, secured in the circuit 
court of Lawrence county by defendant in error. The policies were each for an 
indemnity of $2,550 for total and permanent blindness in either eye, resulting from 
accidental means. 

The evidence of defendant in error on the trial showed that on December 11, 
1918, he stepped on a loose board, which tipped up and struck him on the left side 
of the jaw, and that about two weeks thereafter he found that he had lost the sight 
in his right eye, and his evidence tended to establish that a cararact had developed 
in that eye and that it was traumatic in character. The defense of plaintiff in error 
on the trial of the cause was upon two principal grounds: First, that the cataract 
was not traumatic, but was an ordinary senile cataract due to the age of defendant 
in error and was in no wise related to the accident; and, second, that while the 
accident happened on the 11th of December, 1918, suit was not brought until the 
30th of September, 1921. To the latter of these defenses defendant in error replied 
that the limitation period named in the original policy on which suit was brought 
was six months, but that such limitation had been waived by plaintiff in error by 
its treatment of the controversy after the lapse of the limitation period named in 
the contract. Plaintiff in error in its plea of the statute of limitations averred that 
the limitation period set out in the contract has been amended by the so-called 
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standard provisions statute, governing the issuance and conditions of all insurance 
policies of this character, which went into effect on January 1, 1916 (Cahill’s Stat. 
1925, c. 73, §§ 469, 475), and which fixed the period of limitation at two years after 
the date on which proof of injury was due under the terms of the policy. Defendant 
in error replied that the policy in this case, having been issued previous to the 
enactment of the standard provisions statute, was not subject thereto. 

The policy provided by its terms that it expired in twelve months from the date 
of issue. It also provided that it might be renewed, subject to the same conditions, 
by payment of the same premium, and that the company might cancel the same by 
giving written notice of such cancellation. The policy, after providing that suit 
a must be brought within six months from the date of filing proof of injury, 
reads: 

“Should any limitation set forth in this paragraph be prohibited by the statutes 
of the state in which this policy is issued, the said limitation shall be considered 
to be amended to agree with the minimum period of limitation by said statutes.” 

Plaintiff in error contends that the policy, when renewed each year, was a new 
policy, and that the standard provisions statute applied to the first renewal after 
January 1, 1916, and to all succeeding renewals, and that the contract was thereby 
amended so as to make the period of limitation two years, and that since suit was 
not started until September 30, 1921, the limitation provisions of the statute applied 
and defendant in error is not entitled to recover. 

[1] As to the first defense, the jury found that the blindness was due to the 
accident. This finding has been sustained by the Appellate Court. It was a con- 
troverted question of fact, and is therefore not open for consideration here. 

[2, 3] Regarding the defense of limitation, the argument of defendant in error, 
as we understand it, is that the six months’ limitation fixed by the contract applies, 
and the standard provisions statute, fixing the limitation period at two: years, does 
not apply, and that since plaintiff in error, during and after the six months’ period 
of limitation in the contract, negotiated with defendant in error for a settlement of 
the claim, it waived the right to insist on the limitation provisions. Plaintiff in error, 
on the other hand, argues that the standard provisions statute does apply, and that 
all communication between the parties pertaining to the claim ceased nearly nine 
months before the statute of limitations had run, and that the evidence pertaining to 
the communications establishes, as a matter of law, that there was no waiver of the 
right of the insurance company to insist upon the limitations statute as a defense. 

Whether the so-called standard provisions statute applies to a term policy issued 
before the act went into effect and renewed thereafter has not been previously con- 
sidered by this court. Section 9 of the act provides that a policy issued in violation 
of the act shall be valid but shall be construed as provided in the act, -and any 
provisions in the policy in conflict with the act shall be governed by the provisions 
of the act. Whether the two-year limitation is to be read into the renewals of the 
policy in the instant case after the lst of January, 1916, depends, in part, upon 
when the policy sued upon was in fact issued. If the policy sued upon was issued 
in 1910, the standard provisions statute cannot be held to apply, for the language 
of the amendment provision of the policy cannot be construed to refer to a statute 
that may be enacted in the future and the Legislature has no power to change or 
vary the terms of a contract of this character. If, on the other hand, the policy 
expired at the end of each twelve months and was renewed by payment of the pre- 
mium, then the policy was issued as of the date of the renewals, and the standard 
provisions statute, making the period of limitation in which action is to be brought 
two years instead of six months, as provided in the policy, does apply. 

This court held in Palmer v. Bull Dog Auto Ins. Ass’n, 294 Ill. 287, 128 N. E. 
499, that a renewal of a policy is, in effect, a new contract of assurance, being, un- 
less otherwise expressed, on the same terms and conditions as were contained in 
the original policy. To the same effect is Hartford Fire Ins. Co. v. Walsh, 54 
Ill. 164, 5 Am. Rep. 115. : 

In Hoyt v. Massachusetts Bonding Ins. Co., 80 N. H. 27, 113 A. 219, an accident 
policy had been issued in 1908. Its period of coverage ‘was one year but was re- 
newable from term to term. It provided six months’ limitation for all suits or 
actions. In 1913 the Legislature of the state of New Hampshire enacted a law 
(Laws 1913, c. 226) identical with the standard provisions statute of this state. At 
that time the policy involved in that case was in effect, and was renewed from time 
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to time thereafter until March 3, 1916, when an action accrued. The question 
arose whether the limitation provisions of the contract or of the statute controlled, 
and the court held that upon renewal of the policy after the standard provisions 
statute went into effect the provisions of that statute must be read into the policy as 
renewed, and that the period of limitation was two years and not six months. 

[4] The policy in the Hoyt Case was similar to the one here, in that it contained 
a provision to the effect that it might be renewed subject to the same conditions 
and payment of the premium, and .a provision providing for amendment of the 
contract by a statute similar to the statute in this case. It was in that case pointed 
out that the effect of such provisions in the contract, together with the act later 
passed brought about an amendment of the contract between the parties. This we 
believe to be the sound rule. When the policy in this case was renewed in 1916, 
and each year thereafter until the time of the accident, it :was renewed subject to 
the provision in it that should any of its terms conflict with the statutes of the state, 
such terms were to be considered as amended in accordance with the statutes. We 
are of the opinion, therefore, that the two-year period of limitation applies in this 
case. 

[5] We come, then, to the defense of waiver. The only question we can con- 
sider on this review is whether there is any evidence of waiver in the record. With 
the exception of one conference between defendant in error and a Mr. Harrold, 
representing plaintiff in error, the discussion of the matter was confined to corre- 
spondence, all of which appears in the record. Concerning the conversation, defend- 
ant in error testified that in June, 1919, he talked with Harrold concerning his 
claim, and Harrold said it would take time to consider it; that he would send the 
defendant in error the reports of the doctors on their examination of the cataract, 
but that he did not do so until defendant in error later wrote for them; and that 
Harrold did not in this conversation, or at any other time, say that the company 
would not pay the claim. The latest date on which proof of loss could, under the 
terms of the contract, be sent to the company was March 26, 1919. This conversa- 
tion occurred some three months after the proofs were due. Defendant in error, 
on cross-examination, testified that Harrold did not tell him that they would ever 
pay him anything, but said that they wanted to do what was right. On September 
29, 1919, defendant in error wrote Harrold that about three months had elapsed 
since the company had notified him that they would send him a copy of the reports 
of the physicians and inform him of the disposition the company wished to make 
of the claim, but that he had received no such word. On October 3, 1919, Harrold, 
to whom this letter had been referred, replied: 

“I was under the impression that these [the reports of the physicians] had 
been furnished you. I am inclosing copies of the same herewith as per your request, 
and hope that they will convince you that your condition was one due to the natural 
condition of failing sight together with age, and would not in any wise, and could 
not in any wise, be attributed to any fall or injury sustained in the manner described 
by you.” 

"The reports of the doctors were inclosed with this letter. No further com- 
munication took place between the parties until May 21, 1920, when defendant in 
error wrote as follows: 

“I have been waiting a long time to hear from you as to how you wish to dis- 
pose of my claim, and I would like to know what you are intending to do, so that I 
can govern myself accordingly.” 

On June 1 Harrold replied: 

“I was under the impression that I fully impressed you with the facts that the 
conclusive evidence which was received from the investigation and examination 
made, that your claim was not one that came within the coverage of an accident 
policy, and there has been no new development which would indicate a change of 
view. If there is any new information which you have other than that which has 
been submitted, we would be pleased to give the matter consideration.” 

On June 8 defendant in error wrote an answer to Harrold’s letter of June 1, 
as follows: 

“You at no time had me impressed that my claim was not just and right, and 
as to conclusive evidence, you may regard it as such. I do not. As you took your 
own time in looking the case up I have done the same, and now your company must 
settle the claim or we will let the court settle it for us. Now, I do not care to 





Acc. ] Dickirson v. Pacific Mut. Life Ins. Co. 543 


keep up a correspondence on this matter. If I do not get a settlement soon, you 
will hear from me in another way.” 

To this letter Harrold replied on June 12: 

“It is understood that from the facts which you have submitted there can be 
no justification for any insurance company allowing the claim under an accident 
policy, your case being one purely of medical, which can be proven beyond any 
doubt is a senile cataract and not the one the result of trauma. If you wish to 
submit to us any additional information that you have, and wish to do so with the 
understanding that the, company does not waive ary of. their rights to any of the 
defenses under the policy, you are privileged to do so and the same will be given 
due consideration.” 

The last communication or exchange of correspondence between the parties to 
this lawsuit was the letter of defendant in error written on June 14, 1920: 

“Your letter of June 12 received. In reply will say I have several affidavits, 
but as I expect to have the parties here in person to testify, did not think it neces- 
sary to mention them. I also had a talk with Dr. Ingram, of Deland, Fla., before I 
left, and he was kind enough to say he would come to Illinois any time I needed 
him. You say it is purely medical, and can be proven beyond a doubt that it is 
a senile cataract and not one the result of trauma. Well, we will let a jury decide 
that. Not the doctors nor the company.” 

[6, 7] The period of limitation, computing two years from March 26, 1919, 
would expire on March 25, 1921. The last communication was nearly nine months 
before the expiration of the two-year period of the statute of limitations and fifteen 
months prior to the filing of suit, on September 30, 1921. The rule in this state 
and elsewhere, pertaining to waiver in a case of this kind, requires that the conduct 
of the party against whom such a waiver is claimed be such as to cause the other 
party to change his position by lulling him into a false security, thereby causing 
him to delay or waive the assertion of his rights to his damage. Negotiations for 
an adjustment of a claim which do not so justify the claimant in delaying action 
cannot estop the insurer from insisting upon a strict compliance with the conditions 
of the limitation. It is necessary and proper that claims of this character be in- 
vestigated, and the fact that the insurer negotiates with the claimant is in no wise 
conduct amounting to a waiver by estoppel unless there is contained in the negotia- 
tion that which is calculated to lull the claimant into a false security. Railway 
Passenger Conductors’ Benefit Ass’n v. Loomis, 142 Ill. 560, 32 N. E. 424; Peoria 
Marine & Fire Ins. Co. v. Whitehill, 25 Ill. 466; Gorden v. Amoskeag Fire Ins. Co., 
20 N. H. 73. 

We are of the opinion that the record of communications between these parties 
shows no act by the insurer inconsistent with its position stated in its letter of 
October 3, 1919, in which Harrold expresses the hope that the reports of the doctors 
“will convince you that your condition was one due to the natural condition of 
failing sight together with age, and would not in any wise, and could not in any 
wise, be attributed to any fall or injury sustained in the manner described by you.” 
Again, on June 1, 1920, he writes: “Your claim was not one that came within the 
coverage of an accident policy.” Nowhere in the correspondence -does any intimation 
appear on the part of the insurer’s representative which can be construed as tending 
to lull the defendant in error into the belief that his claim would be paid. It is the 
rule in this state that where there is sufficient evidence to go to the jury, questions 
such as waiver are questions of fact and not reviewable here; but in this case we 
are unable to see in the record any evidence whatever of waiver, and the trial 
court therefore should have instructed the jury that there was no proof of waiver. 

Under the views herein expressed, it was error on the part of the trial court to 
refuse to take the case from the jury and to enter judgment on these poliices, and 
the Appellate Court erred in affirming that judgment. The judgments of the Appel- 
late and circuit courts are therefore reversed. 

Judgments reversed. 

Tuompson, J. (dissenting). There being a right under this contract to keep 
it in force by the payment of an annual premium, the payment of the premium and 
the issuance of the receipt did not make a new contract of insurance. Mutual 
Benefit Life Ins. Co. v. Robertson, 59 Ill. 123, 14 Am. Rep. 8; New England Fire 
& Marine Ins. Co. v. Wetmore, 32 Ifl. 221; Herron v. Peoria Marine & Fire Ins. 
Co., 28 Ill. 235, 81 Am. Dec. 272. The decision in this case being bottomed on the 
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erroneous premise that the renewal of the policy is, in effect, a new contract of 
insurance, I cannot concur. 


FEDERAL LIFE INS. CO. v. WALTON. (No. 16663.) 
(Court of Appeals of Georgia, Division No. 1. Dec. 16, 1925.) 
131 Southeastern Reporter 90. 
2. INSURANCE—ENTERING FINAL JUDGMENT AGAINST DEFEND- 


ANT HELD REVERSIBLE ERROR. 

In action on accident and health insurance policy, since ‘notice of sickness was 
not given insurer in compliance with policy, and since it did not appear that it was 
not reasonably possible to give notice, there being no waiver of notice pleaded or 
proved, it was reversible error to enter final judgment against insurer. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Error from Superior Court, Fulton County; E. D. Thomas, Judge. 

Action by James P. Walton against the Federal Life Insurance Company. 
Judgment for plaintiff was affirmed on certiorari to the superior court, and defend- 
ant brings error. Reversed. 

Bryan & Middlebrooks, of Atlanta, for plaintiff in error. 

Winfield P. Jones, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 


Luxe, J. [1] In an action in the municipal court of Atlanta upon an accident 
and health insurance policy, James P. Walton procured a judgment against Federal 
Life Insurance Company. Upon certiorari the superior court rendered final judg- 
ment against the plaintiff in certiorari. A motion was made in this court to dis- 
miss the writ of error because the bill of exceptions failed to assign error upon 
any final judgment. The policy contained the following stipulations: 

“Written notice of * * * sickness on which claim may be based must be given 
to the company * * * within ten days after the commencement of disability from 
such sickness.” 

“Failure to give notice within the time provided in this policy shall not invali- 
date any claim if it shall be shown not to have been reasonably possible to give such 
notice and that notice was given as soon as was reasonably possible.” 

“Compliance on the part of the insured and beneficiary with all the terms, agree- 
ments and provisions of this policy is a condition precedent to recovery hereunder 
and any failure in this respect will forfeit to the company all rights to any in- 
demnity.” 

Held: 

1: Even though the bill of exceptions unnecessarily quoted the order of the court 
granting a supersedas, and the exception, “to which order so overruling said petition 
for certiorari and so entering up judgment against Federal Life Insurance Com- 
pany and its surety, the plaintiff in certiorari then and there excepted, -and now 
excepts, and assigns said order and judgment as error,” etc., immediately followed 
that order, yet, since the bill of exceptions recited that there was a final judgment, 
and since such final judgment was specified therein and sent to this court in the 
record the motion to dismiss the writ of error is denied. 

[2] 2. Since it appears from the record that written notice of sickness on 
which claim was based was not given to the company until after the expiration of 
10 days from the commencement of disability from such sickness, and since it 
does not appear that “it was not reasonably possible to give such notice and that 
notice was given as soon as was reasonably possible,” and since waiver of such 
notice was neither pleaded (McLeod v. Travelers’ Ins. Co., 8 Ga. App. 765, 70 
S. E. 157; Fidelity & Casualty Co. v. Gate City Nat. Bank, 97 Ga. 634, 25 S. E. 
392, 33 L. R. A. 821, 54 Am. St. Rep. 440) nor proved, the court committed re- 
versible error in entering up a final judgment against Federal Life Insurance 
Company. United Benevolent Society v. Freeman, 111 Ga. 355, 36 S. E. 764; North 
American Accident Ins. Co. v. Watson, 6 Ga. App. 193, 64 S. E.. 693; Watson v. 
North Am. Acc. Ins. Co., 11 Ga. App. 354, 75 S. E. 362. 

3. Since the foregoing ruling is controlling, it is unnecessary to pass upon the 
other assignments of error. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 
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TRAVELERS’ INS. CO. v. JACKSON, Judge. (No. 37087.) 
(Supreme Court of Iowa. Dec. 15, 1925.) 
206 Northwestern Reporter 98. 

3. INSURANCE—DEFENDANT REQUIRED TO FURNISH COPY OF RE- 
SULTS OF LABORATORY ANALYSIS, BUT EXEMPTED FROM 
FURNISHING PRIVATE PAPERS. 

Where defense to accident insurance policy was that death resulted from suicide, 
order pursuant to Code 1897, § 4654, requiring insurer to produce papers, findings, 
and records of laboratory analysis of organs of insured’s body removed during 
autopsy, should be modified to require defendant to furnish copy of direct results 
of analysis, but not private correspondence or memoranda of insurer and _ its 
physicians. 

(For other cases, see Insurance, Dec. Dig., § 465.) 


Appeal from District Court, Muscatine County; D. V. Jackson, Judge. 

Certiorari proceeding to test the legality of an order of the district court 
requiring the production of “papers,” under the provisions of section 4654, Code of 
1897. Annulled in part; affirmed in part. 

Cook & Balluff, of Davenport, for appellant. 

Hoffman & Hoffman and Matthew Westrate, all of Muscatine, for C. R. Stafford, 


administrator with the will annexed of Stella Jayne, deceased, the real party in 
interest. 


Evans, J. The record discloses that there was pending in the district court of 
Muscatine county an action entitled Stafford v. Travelers’ Insurance Company. 
This action was upon a policy of accident insurance, issued by the defendant therein 
upon the life of W. R. Jayne, since deceased. The beneficiary in such policy was 
Stella Jayne, the widow of the insured, and the action was instituted by her in the 
first instance. She died pending the action, and her administrator, Stafford, was 
substituted as plaintiff. In such action the plaintiff alleged that the cause of the 
death of said Jayne was accidental and not otherwise. The defendant answered 
with a general denial, and with the further averment that his death resulted from 
suicide. The policy sued on expressly excluded liability for death by suicide. The 
plaintiff in that action filed his application for a rule upon the defendant to 
produce “papers” under section 4654. There was a showing by affidavits pro and 
con, in support of, and in resistance to, such petition. It was made to appear that 
there had been a post mortem examination and autopsy on the body of Jayne, and that 
this was conducted by two physicians selected by the plaintiff and two other 
physicians selected by the defendant, all of whom acted in co-operation in the matter 
of such autopsy. It is further made to appear that the two physicians representing 
the defendant took certain organs from the body of Jayne for the purpose of 
making, or having made, a careful laboratory analysis thereof. It was averred by 
the affiants for the plaintiff therein, and denied by the affhiants for the defendant 
therein, that said physicians of the defendant agreed that the results of the 
laboratory analysis should be communicated to the physicians for the plaintiff. 
Considerable emphasis was placed on this agreement as a basis for the application 
for the rule. The prayer of the application was: 

“Wherefore, plaintiff asks for a rule or order from this court to require the 
defendant to produce all papers, findings, records, entries, and memorandum of the 
laboratory analysis and inspection or writings made by any chemist or laboratory 
expert who examined said tissues and vital organs of said William R. Jayne, in- 
cluding the findings and record made by said Dr. Lamb and Dr. Middleton, and 
submit the same ‘to the plaintiff for the purpose of being inspected and copied as 
by statute provided.” * 

The principal allegation upon which such prayer was predicated was the 
following : 

“The Travelers’ Insurance Company of Hartford, Conn., through its repre- 
sentatives, requested said Stella Jayne, the wife of William R. Jayne, who was in 
possession of his body, for permission to hold an autopsy on the body of her said 
husband and to remove certain tissues and parts of organs therefrom, in order 
to have them subjected to laboratory inspection and analysis, and a finding and 
record made of the results of such laboratory analysis and inspection, and to have 
such results and findings preserved, and to furnish the same, or copies thereof, 
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to the plaintiff and to the defendant as soon as made.” 

The order of the court was as follows: 

“* * * The court now finds that no good cause has been shown why the petition 
should not be granted, and orders that the defendant produce and furnish to the 
plaintiff within five days all papers, findings, records, entries, and memoranda oi 
laboratory analyses and inspection of the tissues and vital organs of Wm. R. 
Jayne, deceased, in its possession or under its control, as will tend to show that 
the death of the said Wm. R. Jayne was due to an accident.” 

The legality of this order is challenged in toto by the plaintiff herein, who was 
the defendant in said action. Section 4654 provides: 

“Books and Papers—How Procured. The district or superior court may in 
its discretion, by rule, require the production of any papers or books which are 
material to the just determination of any cause pending before it, for the purpose 
of being inspected and copied by or for the party thus calling for them.” 

We have given a broad and liberal interpretation to that statute. Iowa 
Loan & Trust Co. v. District Court, 149 Iowa, 66, 127 N. W. 1114. We have 
also defined its limitations. A. O. U. W. v. District Court, 150 Iowa, 398, 130 
N. W. 117; Davis v. District Court, 195 Iowa, 688, 192 N. W. 852. 

[1] We have held that the purpose of this statute is to require the production 
of documentary evidence which would be admissible as such in evidence. The 
statute applies to “books or papers which are material to a just determination” of 
the cause. No “books” are involved herein. Our attention is directed solely to the 
“papers.” The prayer of the application for a rule which we have quoted above 
calls not only for “all papers,” but for “findings, records, entries, and memoranda.” 
It also calls for “the findings and records made by Dr. Lamb and Dr. Middleton.” 
The doctors thus named were the doctors of the insurance company. The order 
granting the rule granted the same substantially in the terms of the prayer of 
the applicant. The only showing in support of the application was that there had 
been a laboratory analysis. Perhaps it ought to be assumed that such laboratory 
analysis would contain many details which could be safefy preserved only by 
committing them then and there to paper. 

[2] There is no showing that there is in existence any other “paper,” “record,” 
or “finding” which could in any manner serve any purpose to the applicant as material 
and admissible evidence. It is suggested, and assumed in argument, that Drs. Lamb 
and Middleton have communicated, perhaps by letter, with the insurance company, 
and have expressed opinions including doubts on various features of the autopsy 
and of the laboratory analysis. No reason is apparent why such sweeping terms 
should be used in the order unless they were intended to include all communications 
by such physicians to their own employer on the subject under consideration. Mani- 
festly, such “papers” would not be admissible in evidence. The only guide set 
by the court for identifying the “papers” was that they should “tend to show that 
the death of Jayne was the result of accident.” If the defendant were to make return 
to the court’s order to the effect that it had no “papers” or “memoranda” that tended 
to show such fact, it would excuse further performance in a literal sense. And yet 
the good faith of such a showing might still be challenged, and only a final pro- 
duction of all “papers” in the possession of the defendant could satisfy such 
challenge. The litigant ought not to be put in such a position. The issues made in 
the pleadings indicate that the defendant is attempting to prove death by suicide. 
It was searching for poison in the organs. If the doctors found any, would that 
tend to show death by accident? Manifestly not. If the doctors failed to find 
poison, would that tend to show death by accident? It may be that if the autopsy 
disclosed all the vital organs to be normal and healthy, such fact might be material 
and proper to be considered in connection with other facts tending to show acci- 
dental death. That the applicant was not entitled to the production of private 
letters, or communications, or memoranda, or opinions, or findings, by Drs. Lamb 
and Middleton to the insurance company as their employer, is quite clear. None of 
such items would be admissible as instruments of evidence, though the or 
might gain practical advantages in the trial of _the case, because of their perusal. 

‘ d. To say the least, therefore, the order 
But the statute cannot be used to such an en y ; 


was too broad. ; 4 s : ; ‘ 
[3] The only question in our minds at this point pertains to the direct results 


” 466 
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of the laboratory analysis. Can these be deemed a “paper” within the meaning of the 
statute? Was the applicant calling for a “paper” or calling for information? 
He had a remedy by interrogatories attached to his pleading to acquire mere in- 
formation. Must we assume that the results of the analysis were committed to 
paper? If they were not, and if they exist merely in the memory of the participants, 
could we then say that they should be committed to paper by such participants and 
furnished in obedience to the rule? As against this, it is to be said that both parties 
in the presentation of their case here have assumed that the results of the 
analysis were committed to paper, and that the same was furnished to the insurance 
company. In view of the fact that the results of the laboratory analysis will be 
material upon the trial, and that they will be provable in some manner, and that 
the insurance company has the exclusive access thereto, and that no other analysis 
is practicable, we are disposed to solve the doubt in favor of the order of the 
trial court at this point, and to let the order stand so far as it relates to the direct 
results of the laboratory analysis. 

The order will be modified so as to require the defendant in the action to 
furnish to the plaintiff a copy of the direct results of the laboratory analysis, and 
to exempt it from furnishing private correspondence or memoranda or expressions 
of opinion as between it and the physicians employed by it. To this extent the 
order of the district court will be annulled, and in all other respects affirmed. 

Annulled in part; affirmed in part. 

Stevens, Vermilion, and Morling, JJ., concur. 


ROBINSON v. AZTNA LIFE INS. CO. (No. 546—4239.) 
(Commission of Appeals of Texas, Section B. Nov. 4, 1925.) 
276 Southwestern Reporter 900. 
2. INSURANCE—REFUSAL TO SUBMIT DEFENSIVE ISSUE THAT IN- 
SURED’S DEATH WAS DUE TO APOPLEXY HELD ERRONEOUS. 
In action on policy for accidental death, where evidence raised issue that 
insured’s death might be due to apoplexy, court’s refusal to submit such issue held 
error. 
(For other cases, see Insurance, Dec. Dig., § 668[11].) 


5. INSURANCE—DEATH OF INSURED SOLELY FROM APOPLEXY NOT 
CAUSED BY “EXTERNAL, VIOLENT OR ACCIDENTAL MEANS,” 
WITHIN ACCIDENT POLICY. 

If insured died solely from a rupture or break of a blood vessel in the brain, 
his death did not result from any external, violent, or accidental means, within 
accident policy. 

(For other cases, see Insurance, Dec. Dig., § 455.) 

7. INSURANCE—FAINTING SPELL OR OTHER TEMPORARY BODILY 
INFIRMITY MAY BE “ACCIDENTAL MEANS,” WITHIN MEANING 
OF ACCIDENT INSURANCE. 

Fainting spell or other temporary bodily infirmity may be “accidental means’ 
of an injury, within meaning of accident insurance. 

(For other cases, see Insurance, Dec. Dig., § 455.) 


Error to Court of Civil Appeals of Ninth Supreme Judicial District. 

Action by Mrs. Mary Ellen Robinson against the Atna Life Insurance Company. 
Judgment for plaintiff was reversed in 262 S. W. 118, and plaintiff brings error. 
Modified and affirmed. . 

Lewis, Campbell & Nicholson, of Houston (T. H. Cody and Gavin & Ulmer, 
both of Houston, of counsel), for plaintiff in error. 

Baker, Botts, Parker & Garwood, of Houston (Y. D. Mathes and E. F. Smith, 
both of Houston, of counsel), for defendant in error. 

Speer, J. Mary Ellen Robinson sued the A&tna Life Insurance Company upon 
an accident policy insuring the life of her husband, Charles W. Robinson, and re- 
covered in the trial court judgment for $7,500, the amount of the policy contract, 
$337.50, interest, $900 statutory penalty, and $2,500 attorneys’ fees. Upon appeal 
to the Court of Civil Appeals by the defendant, that court reversed the judgment of 
the trial court, and remanded the cause (262 S. W. 118), and the points thus 
decided are before us upon the writ of error. 

The policy under consideration contained the usual clause insuring against 
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loss as therein defined, “resulting directly and independently of all other causes 
from bodily injury effected solely through external, violent, and accidental means.” 
The court’s charge, as originally drawn and submitted, contained no definition of the 
words “accident” and “accidental” in the connection in which they were used in 
the policy and the charge, but after counsel for the plaintiff had made his opening 
argument and one of the counsel for the defendant had spoken, the court did 
prepare and submit the following: 

“You are further charged in this case that the terms ‘accident’ and ‘accidental,’ 
as used in the charge and special issues submitted to you by the court, are employed 
in their ordinary and popular sense, as meaning happening by chance, unexpectedly 
taking place, not according to the usual course of things, or not as expected; an 
event which takes place without the foresight or expectation of the person acted 
upon.” 

The defendant company requested the court to give the following definition: 

“The term, ‘effected solely through external, violent and accidental means,’ 
means that the element of accident must consist in that which produces the injury 
rather than in the mere fact that an injury occurs.” 

[1] This was refused. In fact, the request was refused before the court gave the 
instruction defining the terms “accident” and “accidental” already referred to. The 
Court of Civil Appeals held that this requested charge, containing the definition of 
the term “accidental means,” should have been given, and cites as authority therefor 
Bryant v. Continental Casualty Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 1916E, 
945, Ann. Cas. 1918A, 517, from the opinion in which the language of the requested 
instruction appears to have been taken. It appears also that the definition actually 
given by thé court was taken from Mutual Accident Association v. Barry, 131 U. S. 
100, 9 S. Ct. 755, 33 L. Ed.°60, which Chief Justice Phillips in the Bryant Case 
declares to be “the best definition of the term in the books.” While it is true the 
requested instruction included in the definition the word “means,” and the defini- 
tion as given expressly defined only the words “accident” and “accidental,” still 
the necessity for a definition lay in the use of the words “accident” and “accidental” 
rather than “means,” and a definition of those words necessarily would be as- 
sociated in the minds of the jury with their use in connection with the word 
“means.” In truth, since the word “accidental” occurs in special issue No. 1 in 
connection with the word “means,” and since the word “accidentally” occurs in 
special issue No. 2 without such association, the court’s determination to define those 
words separately was not an improper one, and, his definition being accurate, the 
defendant received all it was entitled to in the matter of defining the term 
“accidental means.” Furthermore, it is not altogether clear under the facts of this 
case the requested definition was not improper as being argumentative and on the 
weight of the evidence. While it is true that the mere unexplained death of the 
deceased could not be considered as evidence of death through accidental means, 
still, in the light of the circumstances surrounding his death, the visible signs of 
external injury not otherwise explained, the jury might find from the nature of the 
injury under all the circumstances that it occurred solely through accidental means. 
However this may be, we are content to rest our ruling upon the sufficiency of_the 
definition given by the court, and in reversing upon this point the Court of Civil 
Appeals erred. 

The Court of Civil Appeals further ordered a reversal because of the refusal 
to submit the defendant’s requested issue upon apoplexy, to wit, “Did apoplexy 
cause or contribute directly to the death of: Charles W. Robinson?” 

[2, 3] We think this holding was correct. Under the issues made by the 
pleadings. the burden was upon the plaintiff to show that the death of Charles W. 
Robinson resulted directly and independently of all other causes from bodily in- 
juries effected solely through external, violent, and accidental means. If apoplexy 
caused or contributed directly to cause the death, the plaintiff could not recover, 
and a finding to that effect was therefore most material to the defense. As said 
by the Court of Civil Appeals, it is now too well established to require a review 
of authorities that a defendant on a trial on special issues as well as under a 
general charge is entitled upon proper request to have an affirmative submission of 
all the ultimate defensive issues raised by the pleadings and evidence. The re- 
quirement is statutory (Vernon’s Sayles’ Texas Civil Statutes 1914, arts. 1971, 
1984a, 1985), and is clearly stated by Mr. Justice Greenwood in Fox v. Hotel 
Co., 111 Tex. 461, 240 S. W. 517, a special issue case where it is said: 
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“Each group of facts pleaded by defendant in error, which, standing alone, 
would, if proven, constitute a complete defense to plaintiff in error’s suit, presented 
an issue. It was the statutory right of defendant in error to have the issue presented 
by each complete plea submitted separately to the jury, just as plaintiff in error had 
the right to have submitted each issue, entitling her to recover, which she pleaded 
and proved.” 

The issue that deceased died from apoplexy was raised by the testimony of 
physicians, who testified as experts that in their opinion the deceased’s death was 
probably caused by apoplexy. 

[4, 5] While we hold it was error to refuse to submit this issue, still, we 
think, upon another trial, the court should give such definition of apoplexy as to 
make it certain that by apoplexy is meant a break or rupture of a blood vessel in 
the brain, not produced by any external cause. The necessity for such an explana- 
tion is made apparent from some of the testimony of the physicians in the record. 
By one of them apoplexy is defined to be “a hemorrhage or bleeding into the 
brain tissues; blood escaping from a blood vessel into the brain from a vessel that 
carries it into the brain and leaking out into the brain tissues.” Such a condition 
might be produced wholly by external, violent, and accidental means within the 
terms of this policy. See International, etc., Association v. Branum (Tex. Civ. App.) 
169 S. W. 389, reversed on other grounds, Id., 109 Tex. 543, 212 S. W. 630. But, 
if the deceased died from apoplexy as that term is commonly understood—that 
is, from a rupture or break of a blood vessel into the brain not caused in any 
respect by any external, violent or accidental means—then clearly such death is 
not covered by the policy under consideration. This issue should have been submitted. 

[6] The Court of Civil Appeals likewise reversed the judgment because the 
trial court refused to permit the defendant to prove on cross-examination, by the 
witness, ' Judge Howard, who had testified that $2,500 was a reasonable attorney’s 
fee in the case, that due to the fact that another case was pending involving the 
same issues of law and fact as involved in this case, and the plaintiff was represented 
in both cases by the same attorney, and that he could use the result of his investiga- . 
tion in the one case in the trial of the other, he would make a concession of $500 
as against his suggested fee of $2,500, thus making $2,000 a reasonable fee in the 
present case. We agree with the conclusions of the Court of Civil Appeals upon 
this point. It is, of course, true the plaintiff in error is entitled to recover the 
reasonable value of an attorney’s service in this case, but it is also true that the 
value for that service is determined in a large measure by the nature and extent 
of such service, and it is easily understood that the service in this case might be 
less onerous on counsel by reason of his representing plaintiff in error in the 
companion case, and his labors on behalf of his client therefore correspondingly less 
in each case. 

Plaintiff in error, by her second assignment of error, complains of the language 
of the Court of Civil Appeals wherein it said: 

“But if because of a fainting spell, or some other bodily infirmity, he was 
caused to fall, thereby inflicting the injury, though the injury may have been the 
sole cause of his death, it would not necessarily follow that the death was 
occasioned by accidental means.” 

[7] The reversal, however, was not predicated in any manner upon this state- 
ment, but the language is used merely in illustrating what is meant by “accidental 
means.” However, it is true that a “fainting spell” or other temporary “bodily 
infirmity” may be the “accidental means” of an injury within the meaning of accident 
insurance. See Manufacturing, etc., Co. v. Dorgan, 58 F. 945, 7 C. C. A. 581, 22 
L. R. A. 620; Meyer v. Fidelity & Casualty Co., 96 Iowa, 378, 65 N. W. 328, 59 
Am. St. Rep. 374; Preferred, etc., Co. v. Muir, 126 F. 926, 61 C. C. A. 456. The 
case of Bryant v. Continental Casualty Co., supra, is a case of sunstroke, and 
International, etc., Co. v. Branum, supra, one of apoplexy, each, of course, being one 
of “bodily infirmity” in a sense. 

The Court of Civil Appeals properly remanded the. case for another trial, 
and we recommend that its judgment be affirmed and the cause remanded for 
another trial consistent with this opinion and the opinion of the Court of Civil 
Appeals as here modified. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted and will be entered as the judgment of the Supreme Court. 


eet a 





550 The Insurance Law Journal, Vol. 66 [April, 1926 


AUTO 
PALMETTO FIRE INS. CO. v. CONN, SupPerInTENDENT oF INSURANCE OF OHIO. 
(No. 384.) 
(District Court, S. D. Ohio, E. D. October 19, 1925.) 
9 Federal Reporter (2d) 202. 
3. INSURANCE—STATUTE HELD VALID. 

While Gen. Code Ohio, § 5438, prohibiting company authorized to transact -busi- 
ness in Ohio from writing insurance on property located in state, except through 
legally authorized agent in state, is in furtherance of state’s taxing policy, it is a 
valid provision, and foreign insurance company must comply therewith in order to 
do business in Ohio. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

4. f° ceacilaanieaiernecomee OPEN POLICY PLAN VIOLATED STATE 
AW. 

Foreign insurance company, licensed in Ohio, made in Michigan an open 
contract of insurance with C. Co., a Michigan corporation selling C. automobiles, 
agreeing to issue certificates of insurance to purchasers of C. cars wherever sold, 
under which plan C. Co. collects from its dealers, in various states, whenever car is 
delivered to dealer, the amount of premium for such insurance, and dealer in turn 
collects a like amount from car purchaser as part of purchase price, and certificate 
is then issued to purchaser, C. Co., making monthly remittance to insurer of premiums 
so collected. C. retail car dealers were not qualified as insurance agents under Ohio 
laws. Held, that this open policy plan, by a company authorized to do business in 
Ohio, is contrary to Gen. Code Ohio, § 5438, prohibiting insurance of Ohio property, 
except through agent legally authorized in Ohio, and such violation of statute 
justified revocation of insurance company’s Ohio license by that state. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


In Equity. Suit by the Palmetto Fire Insurance Company against Harry L. 
‘Conn, Superintendent of Insurance for the State of Ohio. Application for injunc- 
tion denied, and case dismissed. 

S. B. Randall, of Columbus, Ohio, and Cabell, Ignatius & Lown, of New York 
City, for plaintiff. 

C. C. Crabbe, Atty. Gen., and C. S. Younger, of Celina, Ohio, for defendant. 

Before Donahue, Circuit Judge, and Westenhaver and Hough, District Judges. 

Per Curiam. The Palmetto Fire Insurance Company is an insurance corporation 
organized and existing under the laws of the state of South Carolina. The defendant, 
Harry L. Conn, is the duly appointed, qualified, and acting superintendent of insur- 
ance of the state of Ohio, and a citizen and resident of the state of Ohio. It is 
averred in the petition that the matter in controversy exceeds, exclusive of interests 
and costs, the sum or value of $3,000. 

In 1924 the plaintiff applied for admission to the state of Ohio, and for the 
right to do the business of reinsurance in the state, and was granted such right, and 
duly licensed by the superintendent of insurance of Ohio. The plaintiff brings this 
action to enjoin the defendant, as insurance commissioner of Ohio, from revoking 
the license of the plaintiff to do an insurance business in Ohio, and also from in any 
wise interfering with the operation and carrying out of a certain contract between 
the plaintiff and the Chrysler Sales Corporation, a corporation organized and exist- 
ing under the laws of the state of Michigan. Before the day set for the hearing 
of the motion for a temporary injunction by the court as now constituted, the de- 
fendant filed his answer, and by consent of counsel this cause was finally submitted 
upon its merits. 

It further appears from the bill of complaint that on the 16th day of June, 1925, 
complainant, who was then duly authorized to do business in the state of Michigan, 
entered into what is called “an open contract of insurance” with the Chrysler Com- 
pany, which was later modified by a rider attached thereto, and in which it was 
expressly provided that the rider should supersede and take the place of anything to 
the contrary in the original contract; that under the terms of the original and sup- 
plemental contract the plaintiff agreed to issue certificates of insurance to purchasers 
of Chrysler cars, wherever sold, the loss, if any, payable to the purchaser of such car 
if the purchase price had been paid in full, or, if not, then to the dealer or finance 
company financing the same, the excess thereof to be paid by the dealer or finance 
company to the owner. It further appears that this open contract of insurance 
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does not purport to cover any particular specific property, and does not touch or 
cover any property until the car is actually sold by the dealer to his customer. 
The Chrysler Company, however, collects from its dealers in the several states, 
whenever the car is delivered to such dealer, the amount of premium contracted to 
be paid for such insurance, and the dealer in turn collects a like amount from: the 
purchaser of the car as a part of the purchase price thereof. The sale is then 
reported, and a certificate of insurance is issued to the purchaser. The Chrysler Com- 
pany is required to make monthly statements of the sales made by its dealers, and 
remit to the plaintiff the contract amount of the premiums on all sales made in the 
prior month. 

On June 30, 1925, the defendant notified the Chrysler Company by letter that 
it would be required to comply with the laws of Ohio in reference to insurance, if 
its plan included in its contemplation Chrysler cars sold in Ohio. On the 30th day of 
July, 1925, the plaintiff submitted to the defendant a copy of this contract and 
supplemental contract, designated as “an open contract” or “a running policy,” 
between the Chrysler Company and the insurance company, and thereupon the defend- 
ant notified the complainant that in his opinion the plan was unlawful and prohibited 
by the Statutes of Ohio, and notified counsel for plaintiff that on Thursday, August 
6, 1925, at 10 o’clock a. m., he would consider the revocation of plaintiff’s Ohio license, 
on the ground that the company was violating the Ohio insurance laws. 

[1] Counsel for plaintiff did not appear at the time named, but, on the contrary, 
on the same day and shortly before that hour, notified the commissioner of insurance 
that it intended to bring this action. The order revoking the license was then made 
and entered by the commissioner, and notice forwarded to the plaintiff. Om the same 
day, and a few hours thereafter, the plaintiff filed this bill of complaint, and the 
court, without being advised that the order had already been made, allowed a tem- 
porary restraining order. It is claimed on the part of the defendant that, because 
the order was made after notice that the bill was to be filed, and before the bill was 
filed or the temporary restraining order allowed, this court has no jurisdiction to 
restrain the doing of a thing that already has been done. 

[2] With this contention we do not agree. Hasty action to anticipate litigation 
may be rectified by mandatory injunction, and a restraining injunction may be issued 
to prevent the commissioner from carrying his order of revocation into effect. St. 
Louis & S. F. Ry. Co. v. Cross (C. C.) 171 F. 480, 495; Harrison v. St. Louis 
& S. F. Ry. Co, 232 U. S. 319, 332, 34S. Ct. 333, SS L. Ed? G2t, ‘ba Re AS ISS, 
1187. The commissioner of insurance heard no evidence and made no finding of 
fact, but it does appear that his action was based on compainant’s open insurance 
contract with the Chrysler Company, which had been filed with him, and the method 
of doing business thereunder, as fully explained by counsel. These same facts also 
appear from the plaintiff’s bill. It follows, therefore, that if the plaintiff’s contract 
and method of doing business violates any valid statute of Ohio, or any lawful 
regulation which the state of Ohio may enforce, it would be a useless and futile 
thing to grant an injunction ordering a cancellation of the order of revocation, even 
though hastily and informally made. Under such a state of facts, the plaintiff is 
without equity. 

[3, 4] It is the claim of the plaintiff that, notwithstanding the insurance con- 
templated in the open or running contract does not take effect upon any property 
whatever until the car is actually sold by a dealer in Ohio to his customer in Ohio, 
after and in pursuance of such contract of purchase, including car and insurance 
thereon, it is not an Ohio contract, but a Michigan contract, and is an act done in 
furtherance of the Michigan contract entered into between the Chrysler Company 
and the insurance compariy. However that may be, the transaction comes wholly 
within the provisions of section 5438, General Code of Ohio, which prohibits an in- 
surance company, legally authorized to transact business in Ohio, from writing, 
placing, or causing to be written or placed, insurance upon property situated or 
located in this state, except through a legally authorized agent in this state, who 
rg — all policies so issued and enter the payment of the premium upon 

is record. 

While this section is in furtherance of the state’s taxing policy, it is nevertheless 
a valid provision, with which the plaintiff must comply in order to do busness in 
Ohio. If it were conceded that these special policies of insurance issued to the 
Ohio purchasers of cars, the premium on which he pays to the Ohio dealer to reim- 
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burse him for the amount he paid to the Chrysler Company when he purchased the 
car from Chrysler are Michigan contracts, nevertheless it is a violation of the law 
of Ohio, which fixes the terms and conditions upon which the plaintiff may do busi- 
ness in Ohio. 

This, of course, does not affect the question of the right of a citizen of Ohio 
to buy insurance where he pleases and from whom he pleases, nor does it affect the 
right of a foreign insurance company to sell to a citizen of Ohio a Michigan contract 
of insurance; but, on the other hand, it does prevent an insurance company, who has 
been admitted to do an insurance business in Ohio, from issuing policies upon prop- 
erty in Ohio upon any other terms or conditions than as named in the statute. In 
other words, it may not accept the benefits of the right and privilege of doing an 
insurance business in Ohio, and reject the conditions imposed by the statute. Chrysler 
retail car dealers are not insurance agents, nor are they qualified nor have they 
attempted to qualify as such under the insurance laws of the state. 

The application for an interlcoutory injunction and the prayer for permanent 
injunction will therefore be denied, and the case dismissed, at the cost of com- 
plainant. 


LORENZ v. BULL DOG AUTOMOBILE INS. ASS’N OF CHICAGO. 
(No. 19072.) 
(St. Louis Court of Appeals. Missouri. ae 29, 1925. Rehearing Denied Oct. 29, 
192 


277 Southwestern Reporter 596. 

6. INSURANCE—EVIDENCE IN SUIT ON AUTOMOBILE INSURANCE 
POLICY HELD TO PRESENT QUESTION FOR JURY WHETHER 
ORIGINAL WRITTEN POLICY HAD BEEN MODIFIED SO AS TO 
INCLUDE RISKS FROM FIRE AND THEFT. 

In suit on automobile insurance policy, evidence that plaintiff had paid premiums 
which were appropriated among several risks, including fire and theft, and that de- 
fendant’s adjuster, in letter to plaintiff, stated that loss on his car was more than 
amount due under terms of his fire and theft coverage, and claim was being referred 
to claim department for cash settlement as to terms of policy, held to present ques- 
tion for jury whether original written policy had been modified so as to include 
risks for fire and theft. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 


7. INSURANCE—EVIDENCE IN SUIT ON AUTOMOBILE INSURANCE 
POLICY HELD SUFFICIENT TO PRESENT QUESTION FOR JURY 
WHETHER CAR STOLEN AND DESTROYED BY FIRE WAS CAR 
COVERED BY POLICY. 

Where, in suit to recover on automobile insurance policy, it appeared that applica- 
tion gave correct information in regard to price paid for car, company from which 
obtained, date of purchase and style of car, evidence held sufficient to present question 
for jury whether car stolen and destroyed by fire was car covered by policy, though 
motor number was misstated. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


8. INSURANCE—TESTIMONY OF PLAINTIFF IN SUIT ON AUTOMO- 
BILE INSURANCE POLICY, THAT AUTOMOBILE DESTROYED BY 
FIRE WAS THE ONLY ONE OF THAT MAKE EVER OWNED BY 
HIM, HELD PROPER. 

Where application for automobile insurance policy gave correct information as 
to price, company from which obtained, date of purchase, and style of car, but 
motor number in application and number on car destroyed were not the same, testi- 
mony of plaintiff that car destroyed was the only one of that make ever owned by 
him, and that motor number of automobile was only one of descriptive features, 
held proper. 

(For other cases see Insurance, Dec. Dig. § 658.) 


9. INSURANCE—SUIT HELD PROPERLY BROUGHT TO RECOVER ON 
AUTOMOBILE INSURANCE POLICY WITHOUT FIRST APPLYING 
TO COURT OF EQUITY FOR REFORMATION. 

Suit held properly brought to recover on automobile insurance policy, as against 





Auto] Lorenz v. Bull Dog Automobile Ins. Ass’n. 553 


contention suit should have been brought in court of equity for reformation of policy, 
where only error in description was misstatement of motor number. 


(For other cases, see Insurance, Dec. Dig. § 143[7].) 


10. INSURANCE—SUIT MAY BE BROUGHT TO RECOVER ON POLICY 
OF INSURANCE, WHERE FROM EXTRINSIC FACTS IT APPEARS 
WHICH ARE TRUE AND WHICH ARE FALSE DESCRIPTIONS. 
Where there is sufficient evidence from which jury can determine whether 

property destroyed is that contemplated in contract of insurance, and from extrinsic 

facts it appears which are the true and which are the false descriptions, suit may 
be brought on policy of insurance without first applying to court of equity for 
reformation of the contract. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

12. INSURANCE—IN SUIT ON AUTOMOBILE INSURANCE POLICY, 
JUDGMENT OF $1,070 HELD NOT EXCESSIVE. 

Where, in suit upon automobile insurance policy, defendant admitted that, under 
terms of policy, amount payable would be 50 per cent. of $2,397, list price of car, and 
it appeared from defendant’s book record the amount recoverable was not to exceed 
$1,070, judgment in latter amount with interest for loss of car destroyed by fire after 
being stolen held not excessive. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Suit by Jacob Lorenz against the Bull Dog Automobile Insurance Association of 
Chicago. From a judgment for plaintiff, defendant appeals. Affirmed. 

Kane, Schrieber & Newman and F. H. Bacon, all of St. Louis, for appellant. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondent. 

BENNICK, C. This is a suit upon an automobile insurance policy carried by 
plaintiff with defendant association. The verdict of the jury was for plaintiff in the 
sum of $1,263.13. The trial court ordered a remittitur of $107.53, and judgment 
was entered for plaintiff for $1,155.60, from which judgment defendant has appealed. 

The amended petition upon which the case was tried alleged that an agreement 
was entered into between plaintiff and defendant by the terms of which plaintiff was 
insured by defendant against the loss of his Willys-Knight automobile by fire or 
theft; that all premiums were fully paid; that on August 8, 1922, the car was stolen 
and subsequently found destroyed by fire; that plaintiff notified defendant of his 
loss; and that defendant disclaimed liability therefor. Judgment was prayed fer 
in the sum of $1,375. The answer was a general denial. 

The evidence showed that in 1919 plaintiff applied for and received from defend- 
ant an insurance policy upon an Overland automobile owned by him, the risks covered 
being collision, personal injury, and property damage. In August, 1920, plaintiff 
exchanged the Overland for a Willys-Knight touring car of the value of $2,397, and 
on August 30, 1920, applied to defendant for a transfer of the policy so as to cover 
his new car, giving a description of the same as required by defendant, and inclosing 
with his application the transfer fee of $1 provided for in his policy. 

The motor number of the Willys-Knight car purchased by plaintiff was 8250 
and the serial No. 8547. However, in the application for transfer of the insurance 
from the Overland to the Willys-Knight, the motor number was erroneously given 
at 4358. In all other respects the description was correct. Plaintiff testified that the 
“filled-in” part of the application was in the handwriting of Mr. Watson, an agent 
of defendant, and that his signature was all he himself “put on it.” The informa- 
tion desired was furnished the agent by plaintiff at plaintiff’s home, and the applica- 
tion filled out there. 

In the application for transfer, the year of the model of plaintiff’s car was 
originally written ‘1920,” but subsequently some one wrote over the cipher a “1” 
in an attempt to make the year of the model réad “1921.” Plaintiff disclaimed all 
knowledge of this act, and made no contention that his car was of a later model 
than 1920. In fact, the application signed by him was dated August 30, 1920, which 
fact in itself indicated that the car was not a 1921 model. 

{1] After an indebtedness of $1,500 on the Willys-Knight was fully paid, plain- 
tiff applied to defendant for insurance against loss by fire or theft on said car. 
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Neither the precise manner in which nor the time: when this insurance was obtained 
appear in the record, but, as the case was tried in the lower court upon the theory 
that plaintiff's original written policy was subsequently modified by a parol agree- 
ment providing for insurance against loss by fire or theft, the same view of the 
case will of necessity be taken here. The records of defendant introduced in evi- 
dence by plaintiff showed that on March 30, 1922, plaintiff paid and defendant received 
the sum of $58.63 as a total premium for all insurance carried by plaintiff, and that 
of this sum $5.13 was applied by defendant to fire protection and $10 to the theft 
assessment. On August 20, 1922, some little time after his loss occurred, plaintiff 
received a letter from defendant reminding him that his premium was overdue, and 
in compliance therewith he again sent defendant the sum of $53.63, which again 
was apportioned by defendant so as to apply to the fire and theft assessments. 

Plaintiff's car was stolen on August 8, 1922, and on the following day found 
destroyed by fire. A claim for the loss was subsequently filed by plaintiff with 
defendant. On August 18, 1922, he was advised by defendant in a letter that the 
estimate of the cost of repairs to his car exceeded the amount due him under the 
terms of his “fire and theft coverage in the Bull Dog Auto Insurance Association,” 
and that his claim was being referred to the claim department “for cash settlement 
as per the terms of your policy.” 

When the location of plaintiff's car was reported to him, he went to view it in 
company with one of defendant’s adjusters. The motor number of the burned 
car was 8250, and the license plate found upon it was the one issued to plaintiff, 
indicating that the car destroyed was the one obtained by plaintiff in exchange for 
his Overland. Plaintiff testified that the one Willys-Knight was the only car of that 
make he ever owned, and in his statement was corroborated by the salesman for 
the Willys-Overland Company, who testified that only one Willys-Knight was 
ever sold by his company to plaintiff. 

At the close of plaintiff's case, defendant offered a demurrer to the evidence, 
which was overruled. The defendant offered no testimony, and the case was 
submitted to the jury upon formal instructions given on the court’s own motion 
upon burden of proof and preponderance of the evidence, after the one instruction 
asked by plaintiff submitting the issue of defendant’s vexatious refusal to pay 
had been refused. 

[2-4] Defendant assigns as error the action of the court in overruling its 
objections to the introduction of evidence, for the reasons that the petition did not 
state a cause of action and was so vague and indefinite that it was impossible to 
determine from it the precise nature of plaintiff’s claim. The ruling of the court, 
however, was entirely proper. As far as the record discloses, no demurrer or timely 
motion was filed in this case before it was called for trial. Demurrer ore tenus 
is not favored by the courts, and only such objections as are necessarily and ab- 
solutely fatal to the pleadings will be allowed in this manner. In ruling upon such 
motion the petition will be construed most favorably to plaintiff, and every fair 
inference drawn in plaintiff's favor. State ex rel. v. Arkansas Lumber Co., 260 
Mo. 212, 169 S. W. 145; East St. Louis Ice & Cold Storage Co. v. Kuhlmann, 238 
Mo. 685, 142 S. W. 253; Kern v. United Rys. Co., 214 Mo. App. 232, 259 S. W. 
821; Colliseum Athletic Ass’n v. Dillon, 204 Mo. App. 504, 223 S. W. 955; Hays 
v. Estate of Miller, 189 Mo. App. 72, 173 S. W. 1096. 

[5] In the same connection defendant makes the point that the court erred in 
overruling its objection to the effect that, under the opening statement. made by 
counsel for plaintiff, his remedy, if any, was in equity for a reformation of the 
contract. Even if there were any merit in defendant’s assignment, it would be 
impossible for us to pass upon it here, for the reason that the opening statement 
of plaintiff's counsel does not appear in the abstract of the record. 

Defendant argues most earnestly that the court erred in overruling the instruc- 
tion in the nature of a demurrer offered by defendant at the close of plaintiff’s 
case. It bases its contention upon the fact that, under plaintiff's application for 
transfer of insurance from the overland to the Willys-Knight, he expressly omitted 
fire and theft from the list of risks against which he desired to be insured; that 
the evidence does not disclose that plaintiff was ever notified of the acceptance of 
his application by defendant; that no new certificate was issued; and that, granting 
that defendant had insured plaintiff against loss by fire or theft on a Willys-Knight 
automobile, the car actually insured bore motor No. 4358 while the car destroyed 
and for the loss of which this suit was brought bore motor No. 8250. 
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The determination of the correctness of the court's ruling on the .demurrer 
depends upon two propositions, viz.: That plaintiff was not entitled to go to the 
jury unless there was evidence (1) -that the original policy of insurance had been 
modified by mutual consent so as to cover risk from loss by fire and theft, and 


(2) that the Willys-Knight car stolen and burned was the identical auto covered 
by insurance. 


[6] Plaintiff makes no contention that his original policy covered the risks of 
fire and theft, or that in his application for a transfer of insurance he requested 
that such risks be covered. However, he did testify, and his statement was not 
controverted, that the insurance company “carried the first insurance on an acci- 
dent, and then after that it was transferred to fire and theft on the Willys-Knight.” 
It was also undisputed that plaintiff on at least two occasions, as shown by the 
photostatic copy of defendant’s record, paid premiums which were apportioned 
among the several risks so as to include fire and theft. That defendant understood 
that plaintiff carried such insurance with it is shown by the letter written to plaintiff 
by one of defendant’s adjusters,.a Mr. H. J. Bergdoff, on August 18, 1922, in 
which he stated that the amount claimed by plaintiff for the loss of his car was 
“more than is due you under the terms of your fire and theft coverage in the 
Bull Dog Auto Insurance Association,” and that “we are referring your claim to our 
claim department for cash settlement as per the terms of your policy.” We hold, 
therefore, that there was evidence for the jury as to whether or not the original 
written policy had been modified so as to include risks from fire and theft. 


[7] Assuming, therefore, that the policy had been so modified, was there evi- 
dence that the car destroyed was the car upon which the insurance was carried? 
There would be no controversy about this fact, were it not for the error in the 
statement of the motor number as given in plaintiff's application for the transfer 
of insurance. There is no dispute but that the car burned was the one plaintiff 
obtained in the exchange for his Overland and was the only Willys-Knight bought 
by him from the company selling that make of cars. He himself testified that the 
one Willys-Knight was the only car of that make he ever owned. The application 
gave absolutely correct information in regard to the price paid for the Willys- 
Knight, the company from which it was obtained, the date of purchase and the 
style of the car. There was certainly enough correct information in the application 
from which defendant could easily have ascertained the error in the statement of 
the motor number. However, we do not think that this error, even if known to 
defendant, would have been a fact so material as to have caused it to refuse to 
assume the risk of insurance. It appears from the policy that the amount of insur- 
ance to be allowed and the rate to be paid therefor were to be determined solely by 
the age of the car. Accordingly the misstatement of the motor number in the 
application did not obtain for plaintiff a greater amount of insurance or a lower 
rate than he would have received otherwise. We cannot agree with defendant that 
the mere misstatement of the motor number denied plaintiff the right to recover 
for the loss of his car as a matter of law, but are constrained to hold that, whether 
or not the car destroyed was the one insured by defendant, under all the facts and 
circumstances, was for the jury. Berry v. Equitable Fire & Marine Ins. Co. (Mo. 
App.) 263 S. W. 884. 


[8] What we have said disposes also of defendant’s contention that the court 
erred in permitting plaintiff to testify that the Willys-Knight destroyed was the 
only Willys-Knight ever owned by him, and in stating that the motor number 
of an automobile is only one of the descriptive features. Since it was for the 
jury to determine whether or not the car destroyed was the one covered by insur- 
ance, plaintiff’s testimony in this respect was relevant and proper. Berry v. 
Equitable Fire & Marine Ins. Co., supra. 


[9, 10] After plaintiff in his direct examination had stated that the motor num- 
ber given in the application was incorrect, defendant objected to such testimony on 
the ground that plaintiff in an action at law was not permitted to show by verbal 
testimony a mistake in the instrument sued on, but should first have had recourse 
to a court of equity for a reformation of the instrument. We have held that the 
misstatement of the motor number was only an error in description. There was 
sufficient evidence from which the jury could determine whether or not the car 
destroyed was the one contemplated by the parties in making the contract of insur- 
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ance. It is the general rule of law that, where it appears from extrinsic facts, as 
in this case, which is the true and which the false description, it is unneecssary to 
apply to a court of equity for a reformation of the contract before bringing a 
suit upon it for loss. De Paola v. National Ins. Co., we R. I. 126, 94 A. 700; State 
Ins. Co. v. Schreck, 27 Neb. 527, 43 N. W. 340, 6 1, A. 524, 20 Am. St. Rep. 
696; Kansas Farmers’ Fire Ins. Co. v. Saindon, 52 Ken. 486, 35 2. 5a, oo, Am. 
St. Rep. 356; Phenix Ins. Co. v. Gebhart, 32 Neb. 144, 49 N. W. 333; Eggleston 
v. Council Bluffs Ins. Co., 65 Iowa, 308, 21 N. W. 652. Defendant’s objection, 
therefore, was properly overruled. 

[11] Another reason why defendant is not in a position to urge error in the 
court’s ruling on the introduction of evidence is the fact that its objection was not 
made until after plaintiff had testified. It is 3 late to object and except after a 
question is answered. Osborn v. Quincy, O. & K. C. R. Co., 144 Mo. App. 119, 129 
S. W. 226; Dehner v. Miller, 166 Mo. App. 504, 148 S. W. 953; Feren v. Epperson 
Ins. Co. (Mo. App.) 196 S. W. 435; McCollum v. Smith (Mo. App.) 1 
271; Utz v. Orient Ins. Co. 139 Mo. "App. 552, 123 S. W. 538; Raindge v. Whack 
Ry. Co. (Mo. App.) 206 S. W. 395. 

[12] Lastly, defendant argues that the judgment, even after the remittitur, 
is excessive. It is admitted by both plaintiff and defendant that, if a recovery is 
to be had, under the terms of the policy the amount payable is 50 per cent. of the 
list price of the car. There is no dispute but that the actual list price was $2,397, 
which fact would seem to justify a recovery in the sum of $1,198.50. However, 
Plaintiff's Exhibit P., the photostatic copy of defendant’s book record, shows 
that the amount to be recovered for loss by fire or theft was not to exceed $1,070. 
In view of this fact, the trial court caused a judgment to be entered for plaintiff 
in the sum of $1,070, with interest, or a total judgment in the sum of $1,155.60, 
which, under the facts in the case, was correct. 

Finding no error in the trial of the case, the Commissioner recommends that the 
judgment of the circuit court be affirmed. 

Per CurtaM. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


VAUGHT v. HOME INS. CO. OF NEW YORK. (No. 15430.) 
(Kansas City Court of Appeals. Missouri. Nov. 9, 1925. Rehearing Denied 
Dec. 7, 1925.) 

277 Southwestern Reporter 939. 

6. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUPPORT JUDG- 

MENT REFORMING CERTIFICATE OF INSURANCE. 

In suit to reform certificate of insurance covering automobile and to recover 
thereon, evidence held sufficient to support judgment reforming certificate as to num- 
ber of automobile covered thereby. 

(For other cases, see Insurance, Dec. Dig., § 421.) 


7. INSURANCE—JUDGMENT ON SECOND COUNT ONLY CORRECTED 
BY NUNC PRO TUNC ENTRY ON TIMELY APPLICATION, HELD 
SUFFICIENT TO DISPOSE OF ENTIRE CASE. 

In suit to reform insurance certificate covering automobiles, and to recover 
thereon, where judgment disposing only of second count was amended by trial 
court on timely motion by nunc pro tunc entry of which defendant had due notice, 
defendant’s contention on appeal that judgment did not dispose of all issues is 
without merit. 


(For other cases, see Insurance, Dec. Dig., § 421.) 
8. INSURANCE—JUDGMENT FOR INSURED FOR COUNSEL FEES HELD 
PROPER 


In suit to correct insurance certificate covering automobile and to recover 
thereon, where defendant did not offer to return premiums to insured, judgment 
of trial court sitting as jury for plaintiff for $250 attorney’s fees for vexatious 
delay was not improper. 


(For other cases, see Insurance, Dec. Dig., § 602.) 


Appeal from Circuit Court, Adair County; James A. Cooley, Judge. 
“Not to be officially published.” 
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Action by J. M. Vaught against the Home Insurance Company of New York. 
Judgment for plaintiff, and defendant appeals, and plaintiff moves to dismiss the 
appeal. Motion to dismiss the appeal overruled, and judgment affirmed. 

Fyke, Snider & Hume and Harry Ancil Hall, all of Kansas City, for appellant. 

S. H. Ellison and Highbee & Mills, all of Kirksville, for respondent. 

ARNOLD, J. This is an action to recover on a policy of insurance for the loss 
by fire of an automobile. 

Defendant, a corporation, organized and existing for the purpose of insuring 
personal property against loss by fire, theft, and other damage, maintained a local 
office and an authorized agent in the city of Kirksville, Adair cownty, Mo., and 
through its said agent, among other things, insured automobiles against loss or 
damage by fire. Plaintiff was an automobile dealer in said city, and for many 
months had purchased insurance from defendant through its Kirksville agent, 
upon cars bought by plaintiff. 

The policy, upon the terms of which the claim in question is based, is what is 
known in insurance parlance as “an open policy,” in common use by automobile 
dealers, and had been issued some months previous to January 24, 1924. It is 
explained that under this form of policy, in the event the dealer desires insurance on 
an automobile, it is only necessary for him to furnish the insurance agent the number 
and description of the car he desires insured, and the said agent thereupon issues 
a certificate describing the same, and, on payment of the premium therefor by 
the dealer, the insurance on that particular car is completed. In the event the 
dealer sells an automobile upon which there is an existing valid certificate, he furnishes 
the agent the number of the car so sold, and the certificate therefor is canceled. 

One car which had been so insured, and upon which there was an outstanding 
certificate, was a Buick touring car which, about a month previous to January 24, 
1924, had been sold to a customer, but the certificate thereon had not been canceled. 
On the last-named date, plaintiff had received two more cars described as a Buick 6 
and a Buick 4 both touring cars; the number of the six-cylinder car bieng 1090809. 
It appears that plaintiff delivered to defendant’s agent, one Bonfoey, the invoice 
or purchase slips of the two new cars, and told him to insure them and to cancel 
the certificate for the car previously sold to one Scoville. In the certificate issued 
on the new “six” car which, as above stated, was numbered 1090809, the certificate 
recited the number as 1107422, which was the number given in the certificate issued 
to cover the Buick 6 previously sold to Scoville. It is charged that this was an 
error due to the inadvertence of a clerk in the office of defendant’s agent Bonfoey; 
that the clerk was supposed to cancel the certificate originally issued on the car 
sold to Scoville, but in error issued the new certificate in the old number. The 
testimony tends to support plaintiff's contention that he intended to have issued, 
and that the agent intended to issue, the new certificate upon the Buick 6 just 
purchased by plaintiff. Defendant’s agent thereupon returned to plaintiff the 
invoice or sales slips, and, as per a prior understanding between plaintiff and 
defendant’s agent, the certificate was retained by the agent. The new Buick 6 was 
totally destroyed by fire on March 30, 1924, and liability was denied by the insurance 
company solely on account of the error in the description by number. The defense 
is that there was no liability under the policy and certificate. 

The petition is in two counts; the first of which seeks reformation of the 
certificate to conform to the intent and understanding of the parties that the car 
insured thereby was the one destroyed by fire as aforesaid. The second count 
sounds in damages for the value of the car so destroyed by fire on March 30, 1924, 
seeks to recover $800 therefor, and a reasonable attorney’s fee, for costs, and 
damages for vexatious delay. 

The answer contains a general denial, and, as further answer, specifically denies 
that on January 24, 1924, plaintiff applied to defendant for insurance under the 
policy sued on in the sum of $800, on a certain Buick touring automobile, model 
1924, No. 1090809, and for a certificate in evidence thereof, but alleges the facts 
to be that on said date plaintiff applied for insurance on a Buick touring car, 
model 1924, No. 1107422, and that in compliance with plaintiff’s said application, 
defendant issued to plaintiff its certificate of that date, insuring said automobile 
No. 1107422; that defendant never at any time issued a certificate insuring auto- 
mobile No. 1090809. The answer further denies that a mutual mistake was made 
relative thereto, and avers that the certificate in question was issued exactly as 
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plaintiff requested. The answer, as. above detailed, was made to apply to both 
counts of the petition. The reply was a general denial. 

Upon the issues thus made, the cause went to trial. The first count, being 
in equity, was tried to the court, and by agreement the second count also was tried 
to the court without the aid of a jury. The court found the issues for plaintiff, 
reforming the certificate as pleaded in the first count, and rendering judgment for 
plaintiff in the sum of $800, as pleaded in the second count, and for $250 attorney’s 
fee, and for interest. Motions for new trial and in arrest were unavailing, and 
defendant appeals. 

In a motion, timely filed, plaintiff attacks the sufficiency of the abstract of 
the record, charging (1) that the abstract contains no showing as to when or where 
the pleadings were filed, or any referenca to show that they were filed in the 
circuit court of Adair county, Mo., at any time; and (2) that the abstract of the 
record contains no showing that a judgment ever was entered of record; (3) that 
the abstract does not show the date of filing of motion for new trial, or the over- 
ruling thereof; (4) that it does not show the filing of a motion in arrest of judg- 
ment, or the overruling thereof; (5) that matters of record proper and matters 
of exception are Confused, in that the abstract does not set forth in the record 
proper the judgment rendered, or that a judgment ever was entered in the case. 

[1] /As to the point that the abstract of the record fails to show that the 
pleadings were filed in the circuit court of Adair county, Mo., we need only say 
that the abstract states: 

“This suit was commenced in the circuit court of Adair county, Missouri, 
returnable to the October term, 1924, thereof.” 

As we understand plaintiff's contention, it is that the pleadings on their face do 
not show the date of filing. While this situation may be a bit unconventional, this 
court is fully advised from the record as a whole that the cause was filed in the 
circuit court of Adair county and was tried by the judge thereof. This informa- 
tion we accept as sufficient, inasmuch as the abstract further shows that the appeal 
was granted from Adair county. 

[2] It is also urged as a reason for dismissing the appeal that the record 
contains no showing that a judgment ever was entered of record. This position 
is untenable in the face of the record stating: 

“The case was tried on the 7th day of November, 1924, before Honorable 
James A. Cooley, Judge. The court found the issues for plaintiff and rendered 
judgment accordingly.” 

In addition to this showing, there is a short form abstract of the reocrd 
verified by a certificate of the clerk of the court, previously filed, which sets 
forth the judgment in full in the abstract proper. We think the abstract of the 
record in the respect charged is sufficient. Johnson v. Spires, 181 Mo. App. 508, 
164 S. W. 653; Coleman v. Roberts, 214 Mo. 634, 114 S. W. 39; Monroe v. Railroad, 
280 Mo. 483, 219 S. W. 68; State ex rel. v. Drainage District, 271 Mo. 429, 196 
S. W. 1115. 

[3] It is suggested that the abstract of the record fails to show the date of 
filing the motion for a new trial and in arrest of judgment, or any record of the 
overruling of such motions. The recital in the abstract answers this objection, 
as follows: 

“During the same term of court, and within four days after the rendition of the 
judgment, appellant filed its motion for new trial in said cause, which said motion 
is set out in full in the bill of exceptions herein, to which reference is hereby made, 
which motion for a new trial the court overruled, to which action of the court 
in overruling said motion for a new trial appellant at the time excepted and still 
excepts. During the same term of court, and within 4 days after the rendition of 
the verdict, appellant filed its motion in arrest of judgment in said cause, which said 
motion is set out in full in the bill of exceptions herein, to which reference 
is hereby made, which motion in arrest of judgment the court overruled, to which 
action of the court in overruling said motion in arrest of judgment appellant at the 
time excepted and still excepts,” etc. 

[4] Point 5, on which plaintiff relies to sustain his motion to dismiss the 
appeal, charges that matters properly belonging in the record proper are confused 
with matters properly belonging only in the bill of exceptions. This objection, as 
we understand it, is directed to that part of the record proper above quoted, to the 
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effect that the motions and judgment are set out “in the bill of exceptions to which 
reference is hereby mdde.” 

Plaintiff cites the case of Harding v. Bedoll, 202 Mo. 625, 100 S. W. 638, and 
other cases, in support of his contention that the above-quoted reference in the 
record proper is insufficient to meet the requirements. The rule enunciated in the 
cases cited was the law until overruled by the Supreme Court in State ex rel. v. 
Trimble et al., 303 Mo. 284, 258 S. W. 696. Under the ruling in that case, the 
motion to dismiss the appeal is overruled. 

[5, 6] In reviewing the case on the merits, we will first consider the first. count 
in the petition which seeks reformation of the certificate of insurance relative to 
its application to the car alleged to have been destroyed by fire. Being a count 
in equity, it becomes our duty to read the entire record, and this we have done. The 
court by its decree, as above stated, reformed the certificate in question. Under 
points and authorities, defendant asserts that it is well-known law in Missouri 
that the courts will not reform a written instrument except upon conclusive testi- 
mony that the mistake, if any, is mutual, and cites a number of decisions on 
this point. 

Plaintiff does not controvert this statement of the law, and it remains for us 
to apply the rule to the facts in this case. The testimony of plaintiff is to the 
effect that it was his intention to insure the newly purchased Buick 6 touring car, 
and, as the car sold to Scoville had previously been insured, there was no occasion 
for reinsuring it, and plaintiff had no intention of doing so. Plaintiff testified that 
the certificate insuring the Scoville car was in the hands of defendant’s agent 
Bonfoey, who, on cross-examination, testified on this point, as follows: 

“Q. And you did intend to insure the car he owned at that time? A. Yes, sir.” 

It is shown by plaintiff's testimony that this was the only Buick 6 touring 
car owned by plaintiff on January 24, 1924; the Scoville car having been sold 
previously. Therefore it must be concluded that it was the intention of both 
parties to insure, by certificate, the car owned by plaintiff on said date. There is 
other testimony of record to support plaintiff’s contention in this respect, to which 
it will be unnecessary to refer in detail. We hold with the trial court that the 
testimony in plaintiff’s behalf on the first count is conclusive, and the judgment of 
the trial court in reforming the certificate to conform to the proof is hereby affirmed. 

[7] The certificate being thus reformed, we pass to a consideration of the 
second count, to wit, a suit for $800 on the policy for the total loss of the car by 
fire. There was proof of the value of the car, and that it was totally destroyed, 
and the record shows the car was insured for $800. Defendant makes no point 
in respect to this phase of the case, but does charge that the judgment is void for 
the reason it does not fully dispose of all of the issues in the case, that no disposition 
is made of the first count, and a judgment and finding made only on the second count. 

This situation was successfully and properly met by plaintiff by applying to the 
trial court by motion, of which defendant had due and timely notice, requesting at 
the hands of the court an entry nunc pro tunc correcting the judgment. This motion 
was sustained, and therefore the objection of defendant on this point is without 
merit. 

[8] The only point remaining for our determination is the charge that the 
assessment of $250 attorney fees against defendant is not proper. It is urged that 
such assessment is in the form of a penalty and is not proper, where appellant has 
reasonable grounds to believe it has a valid defense. The decisions cited do not go 
quite so far as to say that such assessment is improper where appellant believes it 
has reasonable grounds for a valid defense. An examination of the cases cited fails 
to show substantial support of this contention. Rather, they hold, in effect, that 
the test is whether appellant has reasonable grounds for defense, and not that he 
believes he has such grounds. 

The certificate having been properly reformed, the suit naturally reverts to 
defendant’s liability under the terms of the policy. And thereunder defendant is 
held to have denied liability because of a misdescription of the car which by the 
reformation decree of the court was declared to have been insured. 

Plaintiff insists that under the admitted facts and the failure of defendant to 
return the premium to plaintiff, defendant waived all grounds of forfeiture; that 
failure to return the premium is a waiver of grounds of forfeiture and is evidence 
that defendant’s conduct is purely vexatious. In this position plaintiff is supported 
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by the ruling in the cases of Caldwell v. Ins. Co., 245 S. W. 602, and Pauley v. 
Assurance Co., 261 S. W. 340, both cases having been decided by this court. The 
testimony shows that no valid tender of the premiums was ever made. Under the 
rule laid down by this court in the cases above cited, we are not warranted in 
disturbing the judgment rendered by the trial court sitting as a jury. The 
judgment is accordingly affirmed. 

Bland, J., concurs. 

Trimble, P. J., not sitting. 


WILENSKY v. GEORGIA CASUALTY CO. (No. 414.) 
(Supreme Court of New Jersey. Jan. 29, 1926.) 
131 Atlantic Reporter 679. 

INSURANCE—NO RECOVERY ON ACCIDENT POLICY, WHERE SUIT 
WAS NOT BROUGHT WITHIN TIME PRESCRIBED IN POLICY. 
Suit on accident policy, insuring plaintiff for claims for damages not brought 

within 90 days after judgment obtained against insured, as required by policy, 

cannot be maintained. 

(For other cases, see Insurance, Dec. Dig., § 622[1].) 

Appeal from District Court of Paterson. 

Suit by David Wilensky against the Georgia Casualty Company. Judgment for 
plaintiff, and defendant appeals. Reversed. 

Argued October term, 1925, before Parker, Minturn, and Black, JJ. 

Frank G. Turner, of Jersey City, for appellant. 

George Wenger, of Paterson, for respondent. 

Per CurtAM. This is an appeal from a judgment rendered in the Paterson 
district court for $108.60 on July 14, 1925. The suit was brought under a policy 
of accident insurance dated November 17, 1921, covering the period from November 
17, 1921, to November 17, 1922, insuring the plaintiff for claims for damages for 
bodily injury sustained by accident. 

The plaintiff claims that Michael Foster, on November 14, 1922, was injured 
while riding in his automobile. Michael Foster obtained a judgment against the 
plaintiff on October 2, 1924, for $5,000. Plaintiff paid Michael Foster on December 
15, 1924, the sum of $100 on account of the judgment. This is the sum sued for in 
this suit. Michael Foster obtained judgment against the plaintiff on October 2, 1924, 
but the present suit was not commenced until March 6, 1925; that is, about 154 days 
elapsed between the judgment obtained against the plaintiff by Michael Foster and 
the time in which the plaintiff brought suit against the insurance company. The 
policy of insurance provides that suit must be started against the insurance 
company within 90 days from the date of such judgment. 

For this reason we think the judgment of the Paterson district court must 
be reversed, and such will be the order of the court. 


DAVERN v. AMERICAN MUT. LIABILITY INS. CO. 
(Court of Appeals of New York. Nov. 24, 1925.) 
150 Northeastern Reporter 129. 

1. INSURANCE—RIDER ATTACHED TO POLICY HELD TO BECOME 
PART OF INSURANCE CONTRACT. 

Where a rider was attached to automobile insurance policy, indemnifying the 
owner against loss to his automobile from collision, the rider became part of the 
insurance contract, and liability thereon depended on validity of contract. 

(For other cases, see Insurance, Dec. Dig., § 150.) 

2. INSURANCE—FAILURE TO READ POLICY HELD NOT TO CHANGE 
ITS CHARACTER, IF TERMS ASSENTED TO BY INSURED. 
Negligent failure on part of insured to read contract of insurance does not 

avoid its binding character, if insurance company has a right to assume that insured 

would read contract or assented to its terms without reading it by acceptance 
of the policy. 

(For other cases, see Insurance, Dec. Dig., § 136[5].) 
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3. INSURANCE—COMPANY ESTOPPED FROM SETTING UP DEFENSE 
OF MISREPRESENTATION WHERE REPRESENTATION WAS 
WRONGFULLY INSERTED IN POLICY. 

Where a policy of automobile insurance was entered into by mail, directly with 
company’s home office, by filling out blanks requesting necessary information, the in- 
sured had right to rely on company’s not inserting in policy representations which 
were not made, and, if he did so rely, company, by inserting a representation not 
made in correspondence, thereby misled insured, and is estopped from urging de- 
fense of misrepresentation based on its own wrong. 

(For other cases, see Insurance, Dec. Dig., § 379[1].) 


Appeal fron Supreme Court, Appellate Division, Fourth Department. 

Action by Patrick J. Davern against the American Mutual Liability Insurance 
Company. From a unanimous decision of the Appellate Division (214 App. Div. 
754, 209 N. Y. S. 818), affirming a judgment of the Supreme Court for plaintiff, 
defendant appeals. Affirmed. 

Daniel Scanlon, of Syracuse, for appellant. 

George R. Fearon, of Syracuse, for respondent. 

LEHMAN, J. The plaintiff received from defendant. its policy No. A209193 
dated May 11, 1921, whereby the defendant agreed to indemnify him against loss 
by reason of “liability for damages imposed upon him. by law because of the 
ownership, maintenance and/or use” of a certain automobile. The policy expressly 
stated that it was made “in consideration of the premium and the declaration form- 
ing part hereof.” A-“schedule of declarations” was annexed to the policy, and it 
was stated therein that “the following declarations are the representations of the 
insured, and this policy is issued by the company relying upon the truth hereof.” 
The schedule of declarations contained the following words: 


“12. No claim has ever been made against the insured for personal injury or 
property damage caused by any of the insured’s automobiles except: No exceptions. 
13. No company has canceled or refused to issue or renew automobile liability 
insurance to insured except: No exceptions.” 

A rider was physically attached to the policy, and in express terms was stated 
to be “attached to and forming part of policy No. A209193.” It provided that, “in 
consideration of an additional premium of $150.70, and subject to the terms and 
conditions of the policy to which this indorsement is attached,” the defendant would 
indemnify the plaintiff against loss or damage to his own automobile arising from 
collision. The automobile owned by the plaintiff and described in the policy of 
insurance was damaged by collision, and the plaintiff has brought this action 
upon the defendant’s agreement to indemnify him against such damage as embodied 
in the rider attached to the policy of insurance. 

At the trial the most important facts which are decisive of defendant’s liability 
under its policy were substantially undisputed. Liability is clear unless misrepre- 
sentation or breach of warranty by the plaintiff precludes recovery. The evidence 
shows that before the policy was issued claim had been made against the plaintiff 
for damages caused by an automobile which plaintiff at that time owned, and 
that another company had refused to renew automobile liability insurance to. the 
plaintiff. Warranty or representation contained in the schedule of declarations which 
affirms the contrary is to that extent untrue, and gives rise to defendant’s denial 
of liability under the policy. 

At the close of the trial defendant moved for a nonsuit, and plaintiff moved 
for the direction of a verdict. The justice presiding at the trial granted the 
plaintiff's motion, expressing the opinion that the declarations attached to the 
policy of indemnity against liability for damages imposed by law were not intended 
to be incorporated by reference into the rider which embodied the contract of 
insurance against property loss caused by collision, and therefore misstatements 
which might invalidate the policy itself do not affect liability under the rider. 

[1] We do not agree with this construction. The parts of the rider which we 
have quoted above show, we think, that the rider was intended merely to enlarge 
the scope of the insurance or indemnity provided by the policy. It was part of the 
same contract, subject to the same conditions, based upon the same application. 
Liability under the rider depends upon the validity of the contract of which it is 
a part. 
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(2, 3] We assume for the purpose of this appeal, without consideration of the 
general validity of such assumption, that, if the plaintiff had made the statements 
embodied in the declaration, misrepresentation would as a matter of law furnish 
defense to this action. Uncontradicted evidence, admitted over defendant’s objec- 
tions, shows that in fact such misrepresentation was never made. The policy was 
not issued as the result of oral application made by the plaintiff. The defendant 
sent out circulars from its main office which set forth a description of the insurance 
which defendant offered to supply, and which inclosed postcards to be returned 
to the main office by an applicant for insurance. On each postcard was printed 
a request for rates for particular kinds of insurance to be indicated by the applicant 
and blanks for answers to printed questions intended to elicit information in regard 
to the nature of the risk. The plaintiff filled out the blanks for this information, 
and we may note here that the declarations annexed to the policy are substantially 
a restatement of the information requested by the defendant and furnished by the 
plaintiff on the postcard, except that no information was requested by the defendant 
or furnished by the plaintiff in regard to claims for damages for previous acci- 
dents or cancellation of a policy or refusal to isstie or renew a policy by some other 
company. Upon receipt of the postcard the defendant sent the plaintiff a letter 
quoting the rate at which it would furnish the different kinds of insurance which 
plaintiff had indicated upon the postcard. The letter concluded with the words: 

“Please mark with a cross on the inclosed postcard the forms of insurance 
you desire, also the date you wish the policy to become effective. Upon receipt of 
this information we will issue and forward your policy.”  . 

The plaintiff followed the instructions, and returned the postcard marked as 
directed. The defendant thereupon mailed the policy, and the plaintiff received 
it and paid the premium demanded. He testified, and upon this appeal we are bound 
to accept this testimony as true, that upon receipt of the policy he put the policy 
away without reading it. 

This testimony established that the plaintiff never made any declaration that 
was false. The defendant requested certain information as a basis for quoting 
rates upon which it would furnish insurance. It received the information requested. 
It then informed the plaintiff it would send a policy of insurance. It sent the 
plaintiff a policy, but it inserted therein a statement which the plaintiff never made. 
If the unauthorized insertion by defendant of a statement never made by the 
plaintiff results in giving the defendant the right to urge misrepresentation or 
breach of warranty as a defense to an action on the policy, then the plaintiff has 
received from defendant, not a policy which would provide the insurance which 
the defendant offered to furnish in consideration of payment of premium, but a 
policy which from the moment it was issued was subject to repudiation by the 
insurer. This evidence, if properly admitted, logically destroys the basis of the 
defense, for obviously there can be no misrepresentation where there can be no 
misrepresentation where there was no representation, and there can be no breach of 
warranty without warranty. On the other hand, the policy recites that it is issued 
in consideration of the very declaration, which the evidence shows was never made, 
and to that extent the evidence tends to contradict the written policy, and its com- 
petency is therefore challenged. In effect the plaintiff urges that defendant may 
not assert falsity of representation that was never made, and defendant urges that 
plaintiff may not assert that a representation was in fact, not made where the rep- 
resentation is embodied in the written policy. 

In the present case, as already stated, no oral representations were made by 
plaintiff, and no negotiations had with any agent of the defendant. When the 
defendant prepared its policy, there was no room for any misunderstanding or mis- 
take on its part as to what representations had been made. The defendant had 
asked for the information it desired in order to permit it to decide whether it would 
assume the risk of insuring the plaintiff. It obtained the information it sought, and 
it notified the plaintiff that the information was satisfactory. It took upon itself 
the task of preparing the policy. Perhaps it might have had, even then, the right 
to refuse to issue the policy except upon new conditions it might still impose, includ- 
ing the giving of additional informaton. We assume that the contract was even 
then not complete, and the plantiff could not compel the defendant to issue, nor 
could the defendant compel the plaintiff to accept, a policy, if either saw fit to 
abandon intention previously expressed, or to demand additional condition for which 





Auto] Davern v. American Mut. Liability Ins. Co. 563 


there was no previous stipulation. The contract of insurance, we may assume, became 
fixed and complete only when the policy was delivered and accepted, and the policy 
embodies the terms of the contract. Offer and acceptance of the policy made its 
terms binding upon both parties. Negligent failure on the part of the plaintiff to 
read the contract would not change its binding character. If plaintiff should have 
read the policy, if the defendant had a right to assume that the plaintiff would read 
the contract or assented to its terms without reading it, then the apparent assent 
evidenced by retention of the policy without objection would bind the plaintiff as 
completely as if every term had been discussed and agreed upon in advance. “Through- 
out the formation of contracts it is to be observed that not assent, but what the 
other party is justified as regarding as assent is essential.” Williston on Contracts, 
§ 35. The question in this case is whether the defendant was justified in regarding as 
assent to all the terms of the policy its retention by the plaintiff without objection, 
or whether on the contrary the plaintiff had the right, without reading it, to rely 
on the defendant sending a policy which contained only declarations actually made, 
and the defendant misled the plaintiff into apparent acceptance of a contract con- 
taining false affirmations. 

Two cases which have been passed upon by this court may furnish illustration 
of opposite inferences drawn from varying circumstances. In Forward v. Conti- 
nental Insurance Co., 142 N. Y. 382, 37 N. E. 615, 25 L. R. A. 637, the insurance 
policy contained a warranty or condition which the insurance company knew was 
untrue when the policy was issued, and this court held that the company had either 
waived the condition or was estopped by the delivery of the policy or the receipt of 
the premium from asserting the breach of warranty. The principle of that case 
has been followed in other cases too numerous for citation. On the other hand, in 
the case of Bollard v. N. Y. Life Insurance Co., 98 Misc. Rep. 286, 162 N. Y. S. 
706; affirmed on opinion below 182 App. Div. 915, 168 N. Y. S. 1102; affirmed 228 
N. Y. 521, 126 N. E. 900, the insured was not permitted to show that he had orally 
made different representations from those contained in the written application annexed 
to the policy. In that case, however, the oral answers were given to an agent, and 
the insured knew that they were reduced to writing by the agent. He knew further 
that the answers so reduced to writing were annexed to the policy delivered to him, 
as required by statute, so that he might have the opportunity to examine the answers 
which the insurance company claimed he had given before it assumed the risk. The 
company was compelled to rely on its agent as to the nature of the representations 
made. The insured had personal knowledge, and under such circumstances the com- 
pany had the right to rely upon the correctness of the answers inserted in the policy, 
since, with full knowledge by the insured that opportunity to examine the policy 
and the representations upon which the company claimed that it was issued was 
offered the insured for his protection and to enable him to object, the insured chose 
to accept the policy as correct without examination. 

[4] In that case duty was laid upon the insured to examine the policy to detect 
error or misunderstanding which might reasonably be expected to occur at times. 
In the present case there was no room for error or misunderstanding. Definite ques- 
tions were asked in writing and answered in writing direct to the home office of the 
company. It undertook to prepare the policy without inserting representations that 
were not made. It might well be found that, where there was no room for error, 
the plaintiff could reasonably rely upon the defendant not inserting representations 
which were not made and which might affect the validity of the policy. If he did 
rely upon the defendant sending him a policy based upon those representations, and 
no others upon which the defendant had stated in writing it would issue the policy, 
the defendant has misled the plaintiff, and should be estopped from urging a defense 
based on its own wrong. See McMaster v. New York Life Insurance Co., 183 U. S. 
25, 22 S. Ct. 10, 46 L. Ed. 64. In view of the rule that, upon appeal from a verdict 
directed after both sides have moved for judgment, any question of fact must be 
determined in favor of the successful party, the defendant has failed to prove any 
defense, and the judgment should be affirmed, with costs. 

Hiscock, C. J., and Cardozo, Pound, McLaughlin, Crane, and Andrews, JJ., 
concur. 

Judgment affirmed. 





The Insurance Law Journal, Vol. 66 [April, 1926 


CAMDEN FIRE INS. CO. v. HILL (No. 710—4274.) 
(Commission of Appeals of Texas, Section A. October 28, 1925.) 
276 Southwestern Reporter, 887. 
7. INSURANCE—PLEADING AND PROOF, FAILING TO SHOW COM- 
PLETED CONTRACT OF INSURANCE, MAKES PLEA OF ESTOPPEL 
ON COMPANY TO DENY AGENT’S AUTHORITY INAPPLICABLE. 


Where pleading and proof showed that no contract for insurance had ever been 
entered into, but that application for insurance was conditional on acceptance by 
company which was never made, a plea that company was estopped to deny agent’s 
authority was inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 


8. INSURANCE—PROOF HELD TO NEGATIVE ESTOPPEL BY COM- 
PANY TO DENY AGENT’S AUTHORITY TO MAKE INSURANCE 
CONTRACT. 

Proof that insurance company failed to receive application for insurance or 
premiums and knew nothing of them until, after loss, and that agent had no authority 
to make oral contracts of insurance nor to insure automobiles, which was known to 
plaintiff, negatived estoppel by company to deny agent’s authority, since provision 
of bond requiring agent to pay return commissions on policies, where written by him 
or his agent, relied on by plaintiff, referred only to written policies and other than 
those on automobiles, and since Rev. St. 1911, art. 4961, making a party soliciting 
insurance agent of company, does not confer power on supposed agent which he 
does not otherwise have. 


(For other cases, see Insurance, Dec. Dig. § 92.) 


9. INSURANCE—ESTOPPEL TO DENY APPARENT AUTHORITY NOT 
SUSTAINED, WHERE PREVIOUS ACTS OF AGENT SHOWING AU- 
THORITY NOT KNOWN TO PLAINTIFF. 


In action to recover loss on fire insurance policy on automobile, claim that defen- 
dant was estopped to deny that agent had apparent authority to make contract held 
not sustained by evidence of previous contract by agent, where it was not known 
to plaintiff so that he could not have relied on it, and where such contract was in 
harmony with real agency and inconsistent with apparent agency. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

10. INSURANCE—PLEADING AND EVIDENCE HELD TO SHOW NO 

CAUSE OF ACTION ON CONTRACT OF INSURANCE. 

In action on policy, pleading and evidence of plaintiff that application and pre- 
miums were sent by agent to defendant company and accepted, but policy was never 
delivered, and, if policy was not issued, then agent failed to give notice of company’s 
failure to accept insurance as promised, do not show any cause of action on contract 
of insurance against company, save for damages on agent’s promise to notify plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

11. INSURANCE—PROMISE BY AGENT TO PLAINTIFF ON APPLICA- 

TION FOR INSURANCE HELD PERSONAL, GIVING NO CAUSE OF 

ACTION AGAINST COMPANY WHERE REPUDIATED BY IT. 


Where plaintiff made application to defendant’s agent for insurance on automo- 
bile, and made loan secured by mortgage on automobile from bank of which agent 
was in control, promise by agent to write plaintiff if everything was not all right 
with respect to insurance was personal to plaintiff, agent, and bank, and, in absence 
of full disclosure to defendant company and acquiescence by it, such promise was 
voidable on part of defendant, and, on repudiation of promise, plaintiff had no right 
of action for damages for its breach. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

12. INSURANCE—PROXIMATE CAUSE OF INJURY FROM FAILURE TO 
OBTAIN INSURANCE HELD TO BE FAILURE TO ACT BY AGENT 
OF BOTH PARTIES. 

Where agent, soliciting insurance on plaintiff's automobile, promising to notify 
him if application was not accepted, acted both as agent for defendant company and 
plaintiff, complete failure to notify and breach of promise by agent is not proximate 
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cause of injury to plaintiff in failing to obtain insurance, but proximate cause is 
failure to act by a party who was equally agent of both plaintiff and defendant. 
(For other cases, see Insurance, Dec. Dig. § 103.) 
Error to Court of Civil Appeals of Seventh Supreme Judicial District. 


Action by F. E. Hill against the Camden Fire Insurance Company. Judgment for 
plaintiff by default was, on defendant’s petition in nature of bill of review, affirmed 
(264 S. W. 123), and defendant brings error. Reversed and judgment rendered. 

E. G. Senter, of Dallas, for plaintiff in error. 

Weeks, Morrow & Francis, of Wichita Falls, for’ defendant in error. 

Statement of the Case. 

Nickers, J. Hill sued H. R. Denny and Camden Fire Insurance Company 
(alleged to be a foreign corporation, domicile undisclosed) March 16, 1921. Denny 
was supposed to be “local agent” of the company at that time and whatever service 
there was on the original petition was upon him personally and through him as 
“local agent” on March 21, 1921. Hill sued for $1,500, and interest, the amount of 
a fire insurance policy which it was claimed had issued, or should have issued, on 
his automobile or for damages in equal amount on the theory that he had signed an 
application for the policy and Denny had forwarded it (with the premium) to the 
company’s state agents for “acceptance,” etc., and Denny had promised, in that con- 
nection, to notify Hill if the company did not accept the application, upon which 
promise he relied, and because thereof he did not procure insurance from some 
other company. Denny was alleged to have authority to “solicit” insurance, take 
applications, receive premiums, etc. 

No answer was filed up to that time, and on March 10, 1922, judgment by 
default (the loss, etc., being proved) was taken against the company for the amount 
sued for; Denny being discharged from liability. 

March 7, 1922, alias citation was issued for the Camden Fire Insurance Associa- 
tion and served upon it, through its state agents at Houston, subsequently and prior 
to March 26, 1922. On March 28, 1922, the association filed its original answer, 
without knowledge of the default judgment. On March 30, 1922, it learned that a 
default judgment of some kind had been taken, but its attorney (on account of 
previous communications between him and Hill’s attorneys, etc.) believed the judg- 
ment to be against Denny alone, but by letter of that date (mailed at Dallas) to 
Hill’s attorneys at Wichita Falls, he called attention to the information received 
about the judgment, suggested its error, and inquired as to the facts. The term at 
which the judgment was taken expired by operation of law Sunday, April 2, 1922. 
Hill’s attorneys replied to the inquiry just noted by letter dated April 3, 1922. 

In June, 1922, the association filed an amended answer and as a part of it recon- 
vened in damages, actual and exemplary, for the alleged wrongful and malicious 
taking of the default judgment. This pleading was substituted by a further amended 
answer and plea in reconvention November 11, 1922. On the same day (November 11, 
1922) the association filed a pleading styled bill of review, praying notice, and 
praying for the setting aside of the default judgment on various grounds, amongst 
them the ground that Denny was not its agent in any capacity on March 21,. 1921 
(when the original service was had); all relations between him and the association 
having terminated January 28, last. Hill replied to the bill of review on the same 
day, and later in the day filed a supplemental reply to it. 

The pleadings cover 69 pages of the transcript and with much iteration and 
elaboration they set forth the contention of the association and of Hill. It is suff- 
cient here, we think, to summarize them by saying that Hill’s claim of right to 
recovery, as originally set up, plus estoppel, and his prayer for recovery, were con- 
tinued throughout his pleadings, and finally repleaded as basis of affirmative relief 
(as well as to show lack of “meritorious defense” against the default judgment 
on the part of the association) in reply to the bill of review, and by saying that 
the association generally and specially denied the making of any contract of insur- 
ance by Denny (as its agent or otherwise) and Hill, denied Denny’s authority to 
make arfy such contract or promise as was sued on, denied that it had ever received 
the application or premium or that it ever heard of Hill’s claim until after the fire, 
denied acceptance in fact of Hill’s application, etc. The pleadings of both parties 
showed that the bank at Iowa Park, of which Denny was cashier, was substantially 
interested in the proposition of securing insurance and that Denny acted, in part as 
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its agent, in substantial portions of the transaction out of which Hill’s application 
grew, etc., and the association specially pleaded this (with its lack of knowledge 
thereof) as one reason why Denny had no authority: to represent it in the matter 
and as a reason why whatever contract with, or promise to, Hill there was voidable 
as to it. 

The case made by the various pleadings was tried in connection. with trial of 
the bill of review December 4, 1922, evidence was heard on all issues, and judgment 
rendered denying relief sought in the bill of review and “confirming,” etc., the 
default judgment of March 10, 1922. The association appealed, and on April 3, 
1924, the Court of Civil Appeals, Seventh District, rendered an opinion of affirm- 
ance. 264 S. W. 123. 

That opinion embraced a material finding of fact to the effect that the associa- 
tion had knowledge of the default judgment as early as March 21, 1922, and that 
finding related to (and was based upon) a certain letter whose date, as shown in 
the statement of facts, was March 21, 1922. This date, however, was incorrectly 
stated. The letter bore date March 27, 1922, and could not, under any circum- 
stances, have been received by the association’s attorney prior to March 28, 1922. 
The error had not been discovered by any of the parties until the opinion was 
filed. Thereupon the association asked leave to file in the Court of Civil Ap- 
peals motion for certiorari to correct the record. Time was given by that court 
to prepare the motion, and also to take such proceedings as were appropriate 
in the trial court to establish the error, etc. These proceedings were had, and 
a transcript thereof offered for filing in the Court of Civil Appeals. The tran- 
script showed a judgment by the district court, reciting an agreement “in open 
court” that the error existed, and decreeing that the letter reterred to did bear 
date of March 27, 1922, and that the error in the statement of facts was not due to 
the negligence of either party, etc. The Court of Civil Appeals declined to allow 
the transcript to be filed as a correction of the original record on appeal, for reasons 
stated in its opinion on rehearing. 264 S. W. 123. But that opinion contains a find- 
ing of fact that when the association filed its original answer on March 28, 1922, it 
did so without knowledge of the default judgment. 

The case is in the Supreme Court on assignments properly raising the matters 
discussed below. 

Opinion. 

[1] 1. Article 1593, R. S. 1911, vests in Courts of Civil Appeals the power “to 
ascertain” (upon “affidavit or otherwise as by the courts may be thought proper”) 
such “matters of fact as may be necessary to the proper exercise of their jurisdic- 
tion.” Like provision is made for the Supreme Court in article 1525. That power, 
probably, inheres in a course without legislative fiat. Seiter v. Marschall, 105 Tex. 
205, 147 S. W. 226; Cruger v. McCracken, 87 Tex. 584, 30 S. W. 537. The mistake 
in showing the date of the letter occurred in respect to a material issue. Its subject 
was a “matter of fact” essential “to the proper exercise” of appellate jurisdiction. 
The power to hear and determine is not “properly exercised” if conceded error of 
fact may influence, or contribute to influence, its direction. The paper offered to the 
Court of Civil Appeals embraced a certified copy of the district court’s order reciting 
an agreement (“in open court”) that the error exists. The fact, therefore, was 
shown as efficiently as it could have been shown “by affidavit,” and the manner of 
its disclosure’ was such as that it could well have been deemed proper. In virtue 
of the terms of article 1593, the Court of Civil Appeals was authorized “to ascertain” 
the error of fact in that way (as it did, manifestly), and thereupon to make the 
finding (incorporated in the opinion on rehearing) to the effect that the association 
was without knowledge of the default judgment when, on March 28, 1922, it filed its 
original answer. That finding of fact is conclusive, and any supposed error in refus- 
ing to permit the paper to be filed as a part of the transcript and presented more 
formally is immaterial. : 

2, 3) That finding, and the facts upon which it rests, inevitably result in 
acquiting the association, and its counsel, of negligence in respect to failure to move 
for new trial during the term of the default judgment. That term expired April 2, 
1922. That day, being Sunday, was non juridicus. Hanover Fire Insurance Co. 
v. Shrader, 89 Tex. 35, 32 S. W. 872, 33 S. W. 112, 30 L. R. A. 498, 59 Am. St. 
Rep. 25; Shearman vy. State, 1 Tex. App. 215, 28 Am Rep. 402, and need not be 
counted. The Court of Civil Appeals made no finding as to the exact time when 
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the association first learned of the judgment, but the record fairly shows it was on 
March 30, 1922, for on that day its attorney wrote a letter to Hill’s attorneys in 
which he declared he had just receieved the information from the district clerk. 
When he received this information, and for good reason, he believed that the clerk’s 
statement was either wholly erroneous or that it referred to a judgment against Denny 
alone. Pursuant to this belief, on March 30, 1922, he wrote and mailed to Hill's 
attorneys a letter, calling their attention to previous correspondence, conveying the 
clerk’s message and its probable error, and requesting an answer. Those attorneys 
did not reply until April 3d (the first day of the new term), when they wrote him 
a letter saying that judgment had been taken against the company, etc., on March 
10, 1922, and saying, also that they had written him to- that effect on March 12, 1922. 
The record, without serious dispute, shows that the attorney did not receive the 
letter claimed to have been written March 12, 1922, and, as shown, the finding of 
the court of Civil Appeals is conclusive that he did not get it. In view of the con- 
ditions by which they were circumstanced, the association and its attorney did all 
that was required of them during the term. These conditions will now be further 
stated. 

[4] The record shows that whatever service existed was had upon Denny (or 
through him) in March, 1921, after his relations with the association had terminated 
in January. The first time that the association, or its attorney, learned that a suit 
was pending, was early in 1922. On February 8, 1922, Hill’s attorney wrote a letter 
to Mr. Senter, supposed to be attorney for the association, and asked him to waive 
formalities with respect to securing the deposition of Denny and to cross-interroga- 
tories. Mr. Senter replied, saying he knew nothing about the case; that no service 
had been had on the association; and that he was without authority, prior to service, 
to represent the association, etc. Hill's attorneys replied March 3, 1922, to the effect 
that they were “much surprised to know that service was not obtained on this ‘com- 
pany”; that they were “unable to locate the original court papers,” requesting an 
appearance and waiver of citation and suggesting, also, they would have citation 
issued and served. To this Mr. Senter replied that he did not have authority to 
waive, etc. No other communications passed until March 26, 1922, etc., when Mr. 
Senter wrote Hill’s attorneys a letter to the effect that the new citation (issued 
March 7, 1922) had been served and sent to him, and that he was then in a position 
to cross the interrogatories to Denny, etc. No reply was made to that letter. The © 
new citation which was served upon the state agents was accompanied by certified 
copies of the Hill’s first amended and first supplemental petitions; the clerk’s 
certificate showing they had been filed March 7, 1922. 

It is true that a bill of review is an equitable proceeding and that equity’s 
benedictions pass by those who slumber and come to the vigilant. It turns no kindly 
face, however, to the overly vigilant, who may (inadvertently or otherwise) have 
lulled their adversaries into false security or those who conjure with mistakes; nor 
does it estimate conduct with the unyielding measures of an exact science. It allows 
something for elemental nature, and its standard is the conduct of the ordinarily 
prudent man rather than the cold perfection of the automaton. Friendly negotiations, 
as to procedure, looking forward to ultimate trial, were in progress. The com- 
munication stated a mutual understanding of lack of process and that it was yet to be 
secured. Alias citation to that end issued (March 7, 1922), and, when served, it 
declared, in terms unmistakable to a lawyer, that new pleadings had been filed, and 
therefore a judgment could not rightly be entered on the old pleadings, even if there 
had been prior service. With that déclaration was coupled the assurance that the 
association need not ariswer until April 3, 1922. Meckel v. State Bank (Tex. Civ. 
App.) 256 S. W. 668. If Hill’s attorney’s discovered error in the previously expressed 
understanding that there was no service, and thereupon desired to change the course 
of conduct previously suggested and insist upon judgment on the old service, they 
ought to have given notice. Counsel for the association had a right to expect that 
much. There was nothing about the situation to warn an ordinarily prudent man 
that judgment was to be taken, or was taken, on March 10th. In our opinion, the 
association, therefore, disclosed “a sufficient legal excuse” for not having moved for 
new trial during the term, within the sense of Hough v. Hammond, 36 Tex. 657; 
Kimmell v. Edwards (Tex. Civ. App.) 193 S. W. 363; Johnson v. Templeton, 60 


Tex. 238; and Republic Supply Co. v. Weaver (Tex. Civ. App.) 235 S. W. 684, cited, 
contra, by defendant in error. 
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[5] 3. The “default judgment” is shown to be void, and not merely voidable, for 
that Denny was not agent at all at the time of the purported service on March 21, 
1921, and had not been since January 28, 1921. Service on, or through him, there- 
fore, was no more than service upon, or through, any other stranger, and could not 
bind the association. Article 2050, R. S. 1925; Levy v. Roper, 113 Tex. 356, 256 
S. W. 251, and authorities there cited. A judgment without service, of course, is 
void, and must be so declared whenever it is attacked in a direct proceeding, at least 
within the periods of limitation and where rights of third parties have not intervened. 
A false recital may give it passport otherwise, but in a direct attack, such as this, 
its mask is torn away and its vicious nature, once exposed, dissolves the chimera of 
apparent obligation. Because of the false recital which that judgment embraced, its 
absolutely void character was not disclosed on the record; hence appeal or review 
through writ of error would have been ineffectual. Prior invocation of useless legal 
remedies is not a condition precedent to the right to maintain a bill of review. 

[6] 4. In our opinién, the association alleged, and with the aid of Hill’s plead- 
ing and proof, conclusively established a “meritorious defense.” We would not be 
understood as agreeing to the proposition that showing of a “meritorious defense” 
is always essential to an attack upon a judgment which is wholly void or subject 
to be so declared in a direct proceeding. That question is not here. But, on account 
of its relation to the “meritorious” disposition of the case made, the “defense” will be 
examined at some length. 

The association averred that no contract of insurance, of any kind, was made 
by Hill and Denny. In any event, if an agreement was reached as between them as 
is said, that agreement was personal to them; Denny neither having nor assuming to 
exercise power to bind the association. 

Hill and Denny are the only witnesses who testified in respect to what took place 
between them on the occasion pleaded. Since Hill’s rights, necessarily, are defined 
as well as restricted by his allegations (reproduced in reply to the bill of review), 
the testimony of these two witnesses need not be restated at length. There is nothing 
in that testimony to dispute the specific averments made by him, although certain con- 
clusions stated in his pleadings are affirmatively disproved. We therefore summarize 
the allegations. They are: (a) Denny “took his application upon the form in blank” 
used for such purposes, which “application” was sent by Denny to, and accepted by, 
the association; it being understood that “when the policy of insurance was issued it 
should be delivered to the bank * * * to be held” by it as collateral. (b) He relied 
upon Denny “to secure the policy of insurance, and in, in the event of failure on 
the part of the company for any reason to issue the insurance, it was then agreed 
that the plaintiff would be notified.” (c) Denny informed him “there would be no 
question but what the policy would be issued, as he knew the company would accept 
the application.” (d) Denny did not notify him of any failure of the company “to 
accept said insurance.” (e) The policy which he purchased “as aforesaid” was “to 
be and remain” in force “for a period of one year from June 15, 1920.” (£) When 
he took the “application,” Denny also received from him the premium, of $33.75, which 
he sent to the company, and which the company and Denny retained. Hill's evidence 
could not be given an effect greater than is signified by his allegations, and we may 
therefore confine the discussion to particulars wherein the testominy falls short of 
the averments. 

In his testimony, Hill said: He went to Denny for a loan and, in that connec- 
tion, told him he wanted insurance. He signed some “insurance papers,” the nature 
of which he does not know. Denny did not tell him the papers had to be sent away 
(and he did not say, as he had alleged, that Denny forwarded the application and 
premium). Denny was to keep the policy at the bank “when it returned.” Denny 
told him “he would get the policy” for him.” It was stated and understood that “if 
anything is not all right,” that is to say, if the application should not be accepted, 
Denny “would write him a letter.’ He paid Denny $33.75, the amount of the 
premium. He was never notified that the “insurance” had not been accepted, and 
the “premium” was never returned. 

Denny testified that he “made out the usual application and forwarded same to 
Cravens, Dargan & Roberts,” state agents; that the policy “was to be made payable 
to the bank as its interest appeared. Denny did not say that he forwarded the 
premium or any part of it, but he showed that he deposited it in his own “insurance 
account” to his own credit in the bank at Iowa Park. 
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It is plain, therefore, that what Hill and Denny agreed upon was not a contract 
of insurance (oral or written) in presenti. What they did agree to was this: Denny 
should forward the “application” to the state agents for acceptance, or not, and, if it 
was not “accepted,” Denny would notify Hill of the compariy’s action. This was not 
a contract; it was merely the beginning of negotiations, or efforts, to secure one, and 
that, too, with the definite understanding that the company might, or might not, in 
the future agree to it, and with definie provision, also, for notification on the happen- 
ing of the contingency of non-acceptance. Life Ins. Co. v. Rudolph, 45 Tex. 454; 
Merchants’, etc., Underwriters, v. Parker (Tex. Civ. App.) 190 S. W. 525, 526, 527; 
7Etna Life Ins. Co. v. Hocker, 39 Tex. Civ. App. 330, 89 S. W. 26 (writ refused) ; 
Nat. Union Fire Ins. Co. v. Patrick (Tex. Civ. App.) 198 S. W. 1050; Lee v. Life 
Ins. Co., 15 Fed. Cas. 158. 

As a consequence, if the negotiations ever led to a contract of insurance, it did 
so because of something additional (and subsequent) to what had been done and 
agreed upon in the transaction between Hill and Denny. That could only be and is 
alleged to be, acceptance in fact by the company. But the proof is conclusive the 
other way. It is true Denny said he forwarded the application to Cravens, Dargan 
& Roberts. He does not say he forwarded the premium or any part of it. But if he 
did “forward” the “application,” it was never received by the state agents or by the 
company. Nor was the premium or any part of it received by the state agents or 
the company. The first time the state agents ever heard of the matter, or any part 
of it, was after the fire had occurred. It results, therefore, that Hill’s so-called 
“contract,” expressly made conditional in the beginning, remained contingent and 
incomplete to the end. The pleadings show only an offer to make a contract so far 
as Hill and Denny were concerned, and an acceptance in fact by the company. The 
proof shows the offer to make the contract, and failure to complete it, and expressly 
negatives acceptance in fact. Life Ins. Co. v. Rudolph; Merchants’, etc., Underwriters 
v. Parker; Attna Life Ins. Co. v. Hocker; Nat. Union Fire Ins. Co. v. Patrick; 
and Lee v. Life Ins. Co., supra. And this renders inapplicable the cases cited in 
support of Hill’s contention that a contract was made. These cases aré: Great 
Southern Life Insurance Co. v. Dolan (Tex. Civ. App.) 239 S. W. 236; Brotherhood 
of Railway Trainmen v. Cook (Tex. Civ. App.) 221 S. W. 1049; Connecticut Fire 
Ins. Co. v. Fields (Tex. Civ. App.) 236 S. W. 790; Austin Fire Ins. Co. v. Brown 
(Tex. Civ. App.) 160 S. W. 973. And this is true, regardless of the scope of Denny’s 
agency. The true measure of his power is immaterial here, because the proof shows 
the minds of the parties never met in a present agreement of insurance. Possibility of 
that union is inhibited by the condition of the company’s acceptance and by the fact 
of non-acceptance. Hill sued upon a contract in proesenti. He cannot recover upon 
it, because none was made, conceding, arguendo (only), the agent’s authority to make 
it if he had so desired. 

[7] The fact that no contract of insurance was made, disposes of Hill’s plea 
of estoppel on this branch of the case. That plea assumes the existence of an oral 
contract of insurance, and it is interposed to preclude the association’s denial of the 
authority of Denny to make such a contract. The relevant allegations are: (a) 
The association “held out the said H. R. Denny as its agent, fully empowered to 
make oral contracts of insurance against fire loss”; Denny having theretofore “made 
such oral contracts of insurance which were fully accepted” by the association, and 
this was commonly done, also, by other agents “with the knowledge and consent” of 
the association. (b) Denny, at the time, “advised this plaintiff that said insurance 
would go into effect at noon of the following day”; this being stated within “the scope 
of his agency, either actual or apparent.” (c) Hill relied thereupon, and would have 
taken out other insurance “if he had known his policy of insurance was not acceptable 
to” the association. But, as already shown, by other and specific averments and 
by his testimony, as well as by the testimony of Denny, it is conclusively established 
that Denny was to send in the application for approval of the insurance, and specific 
provision was made for notification in the event it was not accepted by the company. 
The application never reached the state agents, who had to approve it before insur- 
ance could become effective, and there was no acceptance of any kind. Hence the 
association could not be estopped to deny Denny’s authority to make an oral contract 
of insurance, since no contract was ever made. The plea is inapplicable. 

{8] But if there was basis in pleading or fact for it, the proof negatives the 
estoppel. The state agents never heard of the application or premium until long after 
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the date of the loss. The association, therefore, did not receive or retain the premium 
or application for the intervening period, or for amy other period. Denny had no 
actual authority to make an oral contract, and this Hill knew because he expressly 
averred his power to be this: Denny “at said time was authorized and empowered 
to solicit insurance business for” the association “and was authorized to take applica- 
tions and accept premiums for fire insurance on automobiles.” Johnson, one of the 
state agents, and Denny are the only witnesses who testified about Denny’s actual 
authority, and their testimony is undisputed that the authority was limited to the 
solicitation of insurance, to be followed by written applications actually forwarded to 
the state agents for approval or rejection and to collect premiums after the policies 
should be issued or, conditionally, pending their issuance. As to insurance on auto- 
mobiles, he had no other authority. 

[9] Hill relies upon a stipulation in a bond given to the state agents, and not to 
the association, requiring him to “pay the return commissions upon any and all 
return premiums or policies of insurance companies represented by said managers” 
(i. ¢., state agents) “whether said policies were written by him or by his agent of 
said companies.” This stipulation, however, is ineffective for the purpose for various 
reasons, amongst them, these: It refers, in any event, to “written” (and not to oral) 
“policies.” And, when read in the light of the undisputed testimony, it refers to 
“policies: written by him” on property other than automobiles. He had authority to 
write policies on certain classes of property, but his authority to do so with respect 
to automobiles was specifically withheld. And the stipulation includes the further 
requirement that he “comply with all instructions contained in his commissions of 
authority.” This affirmative showing of lack of actual authority is not destroyed 
by the terms of article 4961, R. S. 1911. That statute was enacted for a definite 
special purpose, and its provisions do not operate to confer power (actual or apparent) 
on a supposed agent which he does not otherwise have. Hartford Fire Ins. Co. v. 
Walker, 94 Tex. 473, 61 S. W. 711; Delaware Ins. Co. v. Harris, 26 Tex. Civ. App. 
537, 64 S. W. 867 (writ refused). Nor is the charge of “holding out” with “apparent 
authority” sustained; on the contrary, it is disproved. In his testimony, Hill said 
nothing whatever about Denny’s authority, actual or apparent, or about anything 
that Denny had done to lead him to believe he had power to make an oral (or any 
other kind) of insurance contract, save the one transaction in which Denny took his 
written application. He produced a witness (Golden) who, on direct examination, 
said that Denny, in 1920, “wrote insurance for the Camden Fire Insurance Company, 
and wrote a policy on my car.”’ On cross-examination, he said: 

“IT made application to Mr. Denny for a policy and he wrote it. I don’t remem- 
ber that he sent it to Houston. I applied to Mr. Denny for insurance, and I know 
that I got the insurance from Mr. Denny. I don’t recall having signed any applica- 
tion.” 

On redirect, he said: 

“I cannot remember the exact particulars of getting that policy, but according 
to my recollection this policy came through just like all other policies had. 
applied to him for insurance and so far as I know no one else had anything to do 
with it. I got the policy from Mr. Denny, and paid him a premium.” 

On recross, he said: 

“I never examined that policy to see who issued it to me. I would not deny 
that I sent the firm of Cravens, Dargan & Roberts an application for the policy and 
that they issued the policy and sent it to Denny to be delivered to me, but I say 
I don’t remember anything like that.” 

Golden himself shows that he does not know whether or not he merely signed 
an application which had to be, and was, forwarded to the state agents for approval 
and issuance of the policy; and the undisputed testimony of one of the state agents 
is that Golden’s application was thus taken, forwarded, and the policy issued. The 
transactions between Golden and Denny (which are the only ones offered in 
support of the claim of “apparent authority”) disprove the contention, besides, as is 
manifest, they had no relation whatever to oral contracts.. And it is nowhere shown 
that Hill knew anything about the Golden-Denny transactions, or any others. He 
could not have changed his position for the worse, or have relied upon “apparent 
authority” therefore. Yet he must have done so before there could, in any event, 
be an estoppel. 

The true nature of the agency once being shown, its -field cannot be extended by 
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implications “from the habit and course of dealing between the parties,” because 
the evidence shows that “course” was in harmony with the real agency and wholly 
inconsistent with the supposed “apparent” one, nor by estoppel, because of that 
harmony, and because, in any event, “agency by estoppel can be invoked only when 
the third person knew and relied on the conduct of the principal.” 31 Cyc. 1219, 
1220. Here there was in fact no inconsistent conduct by the principal. but, if there 
was such, it is shown that Hill knew of it or relied on it. 

[10] The justice of the views above expressed is recognized, we believe, 
throughout Hill’s pleading and evidence. While he alleged that the application and 
premium were, by Denny, sent to the state agents and the “application was accepted,” 
nevertheless and in the same connection he said that the policy was “never delivered” 
to him, and if, in fact, the policy was not -“issued,” then “the said H. R. Denny did 
not give to the plaintiff any notice of the failure on the part of the company to 
accept said insurance” as he had promised to do. After the fire (he averred) he made 
proof of loss and in that connection demanded “that he be paid such insurance, and 
in the event the insurance was not in effect that then he be paid the amount of 
damages suffered by loss of said car and for failure to secure insurance with other 
companies.” His suit, in form, was upon the theory that a contract of insurance was 
in effect and upon the alternative of damages for breach of the promise to notify 
him of nonacceptance. Except for the allegation that the company itself received 
the application and premium and “accepted,” his pleadings are not sufficient to show 
any cause of action, save upon Denny’s promise to notify. As already shown, the 
averment of “acceptance” is conclusively disproved. That leaves in the case only his 
asserted right to damages. 

[11] Hill’s pleading and evidence demonstrate that, in material respects, Denny, 
in making the promise, was the agent, and acted as the representative, of the bank 
at Iowa Park and of Hill himself. .The petition shows that Hill owed the bank 
money, for which it took his note secured by a chattel mortgage on the automobile, 
and that, under agreement between him and Denny, as the bank’s ‘officer and agent, 
the “policy” when it should be “issued” was to be held by the bank (with the note 
and mortgage) “for its protection, and loss payable to the bank in event of destruc- 
tion of said automobile by fire before the indebtedness should be paid.” Hill testified 
that Denny “was in active charge of the bank” and that he went to Denny and told 
him he “wanted a loan” on the car, “and at the same time, the insurance.” Denny, 
for the bank, in response, made the loan, took the note and mortgage and the’ applica- 
tion for insurance, and agreed with Hill to “write him a letter” “if anything is 
not alright” (to use Hill’s language). The promise to “write the letter” is the 
sole promise relied upon which has any support in the evidence. In the petition, 
Hill said that he and Denny “were at said time very friendly” and that he’ “relied 
upon him to secure the policy of insurance”; Denny promising to notify him if it 
should not be issued. The note referred to was for $750, executed by Hill for the 
loan made at that time, and this loan included $700 to be applied on the purchase 
price of the car and $50 to cover interest, premium on the contemplated policy, and 
fees to be paid in filing the mortgage; the portion allocable to the premium being 
deposited to Denny’s credit in the bank. Denny was the cashier of the bank, “was 
in active charge of it,” and personally handled this transaction for it and for Hill. 
That the bank, and Denny, as its stockholder and officer, had substantial interests 
involved, cannot be doubted; nor can it be doubted that Hill (outside his status as 
a prospective “insured”) had a corresponding interest. Because of these interests, 
at least in substantial part, Denny undertook (for Hill and the bank) to secure an 
insurance policy, and undertook, further, to “write Hill a letter if anything is’ not 
all right.” The promise now relied upon by Hill was therefore personal to Hill, 
Denny, and the bank, at least in a most important sense, and whatever consideration 
underlay it was likewise personal to them. With good reason it could be held, we 
think, that, in respect to the promise, Denny acted exclusively as the agent of the 
bank and of Hill; but it is to us plain that he was as much the agent of those 
parties as he was of the insurance company under any possible view of the record. 
Neither his “double agency” nor the promise itself was ever communicated to the 
insurance company. His relation to the other parties to the transaction suspended 
his power to represent the company, in the absence of full disclosure to and ac- 
quiescence in the situation upon the part of the company, and whatever contract, or 
promise, he made was voidable at its election. Mechem on Agency, § 1206; A®tna 
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Ins. Co, v. Richey (Tex. Ciy. App.) 206 S. W. 383; notes, 9 L. R. A. (N. S.) 
1084; 49 L. R. A. (N. S.) 972. The association never heard of the transaction or 
any part of it until long after the fire, and then it promptly repudiated. For this 
reason, the promise itself, and its breach, could not give Hill right of action for 
damages. 

{12] And, further, the personal relation created between Hill and Denny, if it 
was exclusive, as a matter of course, was the source of the former’s injury. Even 
if it was not exclusive of any relationship between Hill and the company, it was 
as much the cause of the injury as was the supposed connection between Hill and 
the company (made by the promise), and it is not shown that the one relation would 
have existed without the other. Hence it could not be said that the company’s promise 
to notify (if Denny’s statement can be attributed to it, and as to this we express 
no opinion), and the breach of the promise by Denny, is the proximate cause of 
the injury. The cause was failure to act by a person who was either his own 
agent exclusively, or who, at most, was as much his own agent as he was the agent 
of the company. There cannot be, therefore, basis for recovery of damages against 
the association. 

[13, 14] 5. Except for special classes of cases contemplated in articles 2026, 
3203, and 4300, R. S. 1911, procedure by bill of review is not provided in our statutes. 
But from an early day the remedy has been allowed and enforced by the courts in the 
exereise of their blended law and equity jurisdiction. In this adoption and use many 
of the incumbering technicalities of the procedure in other jurisdictions have been 
abolished. For sufficient cause shown, a former case will be “re-examined on its 
merits,” i. e., “retried,” and thereupon the former judgment will be set aside, and 
such relief will be granted as is appropriate and warranted by pleading and proof 
“on the whole case.” Mussina v. Moore, 13 Tex. 8; Sequin v. Maverick, 24 Tex. 
526, 76 Am. Dec. 117; Overton vy. Blum, 50 Tex. 417; McMurray v. McMurray, 
67 Tex. 665, 4 S. W. 357; Browning v. Pumphrey, 81 Tex. 163, 166, 16 S. W. 870; 
Robbie v. Upson (Tex. Civ. App.) 153 S. W. 406; Kruegel v. Cobb, 58 Tex. Civ. 
App. 449, 124 S. W. 723, 726 (writ refused). Or, if the “new trial” shows justice 
was accomplished in the antecedent proceeding, the former judgment will be allowed 
to stand according to its import and be, thus, affirmed. The effect of the judgment 
of “affirmance,” in sucn a case, is to cut off and finally determine the matters in any 
way set. up, or which could have been set up, in the “re-examination on its merits.” 
The remedy thus adopted, of course, does not apply in case of “error apparent” on 
the record (Seguin v. Maverick, supra; Talbert v. Barbour, 16 Tex. Civ. App. 63, 
40 S. W. 187; Kidd v. Prince [Tex. Civ. App.] 182 S. W. 725, 730), since the statutes 
allowing review on appeal and by writ of error have afforded an adequate remedy 
there. 

The judgment now under consideration, therefore, determined all matters in 
controversy between the parties. It was treated as having that effect by the Court 
of Civil Appeals, and in his briefs the defendant in error urges that result for it. 
Like position is taken by plaintiff in error. That being true, and the record being 
such as has been indicated, the judgment which ought to have been given in the 
district court should be rendered here. 

We recommend, therefore, reversal of the judgments of the district court and 
of the Court of Civil Appeals, and the rendition of judgment vacating the default 
judgment of date March 10, 1922 (in so far as plaintiff in error is concerned), and 
discharging plaintiff in error from any and all liability on account of the transactions 
sued upon. ; 

The “default judgment” as between defendant in error and H. R. Denny, in our 
opinion, should be affirmed. 

Cureton, C. J. Judgments of the Court of Civil Appeals and district court 
against the plaintiff in error are reversed and rendered in favor of the plaintiff in 
error; but as against H. R. Denny they are affirmed. 
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YANKOWITZ v. STANDARD ACCIDENT INS. CO. 
(Supreme Court, Appellate Term, First Department. December 30, 1925.) 
213 New York Supplement 41. 
INSURANCE—ROBBERY POLICY, COVERING MEMBERS OF INSURED’S 

HOUSEHOLD OVER 18 YEARS OF AGE, HELD NOT TO COVER ROB- 

BERY OF WIFE UNDER 18. 

Under robbery policy insuring permanent members of insured’s household over 
18 years old, with certain exceptions, held, that insured was not entitled to recover 
for robbery of his wife, who was under 18. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Levy, J., dissenting. 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Bernard Yankowitz against the Standard Accident Insurance Com- 
pany. Judgment for plaintiff, after trial by the court without a jury, and defendant 
appeals. Reversed, and complaint dismissed. 

Argued November term, 1925, before Bijur, Levy, and Churchill, JJ. 

Benjamin C. Loder, of New York City, for appellant. 

Sobel & Brand, of New York City (Samuel Sobel, of New York City, of coun- 
sel), for respondent. 

CHUuRCHILL, J. Plaintiff sued under a burglary insurance policy, which contained 
a so-called “holdup” clause, reading as follows: 

“In consideration of an additional premium of six and 00/100 ($6.00), and sub- 
ject to the terms and conditions of this policy, the company hereby agrees to indem- 
nify the assured, or any permanent member of the assured’s household who does not 
pay board or rent, or a relative of the assured permanently residing with him 
(domestic seervants or other employees excepted), provided such person is over the 
age of eighteen years, for all loss by robbery of property from such person and 
belonging to him and consisting of money, securities, jewelry, watches, clothing and 
articles of personal adornment.” 

Plaintiff's wife was “held up” and robbed, and plaintiff has recovered judgment 
for the amount of the loss. The wife was under the age of 18 years at the time 
of the robbery. Plaintiff would so construe the policy as to restrict the application 
of the clause relating to agé to relatives and persons permanently residing with the 
insured. But the language is plain and unambiguous, and leaves no room for con- 
struction. The words “such person” are used twice. In the second case it is clear 
beyond the possibility of argument that they refer to all persons who may be robbed. 
There is no reason to give them a different meaning when first employed. 


The judgment should be reversed, with $30 costs, and the complaint dismissed, 
with costs. 


Bijur, J. concurs. 
Levy, J., dissents. 


SATZ v. MASSACHUSETTS BONDING & INS. CO. 

(Supreme Court, Appellate Term, First Department. December 18, 1925.) 

213 New York Supplement 215. 
INSURANCE—EFFECT OF WARRANTIES IN BURGLARY POLICY HELD 

AVOIDED BY INSURER’S KNOWLEDGE OF FALSITY. 

Effect of warranties in burglary policy may be avoided by proof that insurer 
knew falsity thereof when policy was issued; Insurance Law, § 58, applying to life 
insurance only. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from City Court of New York. 

Action by Lew A. Satz against the Massachusetts Bonding & Insurance Com- 
pany. From an order of the City Court (125 Misc. Rep. 798, 211 N. Y. S. 718), 
granting defendant’s motion for judgment on the pleadings, and from the judgment 
entered thereon, plaintiff appeals. Reversed, and motion denied. 

Argued November term, 1925, before Bijur, Levy, and Churchill, JJ. 

Alfred B. Nathan, of New York City, for appellant. 

Rifkind & Reilley; of New York City (Albert J. Rifkind and Thomas T. Reilley, 
both of New York City, of counsel), for respondent. 
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CuurcHitt, J. The single question presented by the appeal is whether warranties 
on a policy of burglary insurance may be avoided by proof that the insurer knew 
the actual facts when the policy was written, and that the facts were such that the 
warranties could not be true. It was held below that such knowledge on the part of 
the insurer is immaterial, and hence that the defendant was entitled to judgment; the 
falsity of the warranties being admitted. 

We disagree with the conclusion so reached. The contrary principle appears to 
be established by numerous decisions. Van Schoick v. Niagara Fire Ins. Co., 68 
N. Y. 434; Robbins v. Springfield Fire & Marine Ins. Co., 149 N. Y. 477, 44 N. E. 
159; Forward v. Continental Insurance Co., 142 N. Y. 382, 37 N. E. 615, 25 L. R. A. 
637; Lewis v. Guardian Fire & Life Assurance Co., 181 N. Y. 392, 74 N. E. 224, 
106 Am. St. Rep. 557; New York Mutual Saving & Loan Ass’n v. Westchester Fire 
Ins. Co., 110 App. Div. 760, 97 N. Y. S. 436, affirmed 189 N. Y. 525, 82 N. E. 1129; 
McClelland v. Mutual Life Ins. Co., 217 N. Y. 336, 111 N. E. 1062; Thebaud v. Great 
Western Ins. Co., 84 Hun, 1, 31 N. Y. S. 1084; affirmed 155 N. Y. S. 516, 50 N. E. 
284. The opposite result has been reached in actions against life insurance companies 
upon policies written since the enactment of section 58 of the Insurance Law. Bollard 
v. New York Life Ins. Co., 228 N. Y. 521, 126 N. E. 900; Stanuelevich v. St. Law- 
rence Life Ass’n, 228 N. Y. 586, 127 N. E. 315; Grubiak v. John Hancock Mut. Life 
Ins. Co., 212 App. Div. 126, 208 N. Y. S. 279. But the cases first cited have not 
been overruled, and the statute only applies to life insurance policies. Baumann v. 
Preferred Accident Insurance Co. of New York, 225 N. Y. 480, 122 N.. E. 628. 


The order and judgment must be reversed, with costs, and the motion denied, with 
$10 costs. All concur. 


McDUFF v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION, 
Lrp. (No. 6052.) 
Supreme Court of Rhode Island. Dec. 22, 1925.) 
131 Atlantic Reporter 548. 

1. INSURANCE—EVIDENCE OF LOSS OF RINGS BY THEFT HELD SUF- 

FICIENT TO GO TO JURY. 

In action on insurance policy for loss of rings by theft, evidence held sufficient to 
go to jury. . 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—LOSS OF INSURED RINGS BY THEFT MAY BE 

PROVED BY CIRCUMSTANTIAL EVIDENCE. 

One Suing on insurance policy covering loss of rings by theft and requiring 
‘affirmative proof of loss is not required to prove theft by direct evidence, it being 
enough if he shows circumstances sufficient to justify inference that they had been 
stolen. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—EVIDENCE OF LOSS OF RINGS BY THEFT HELD SUF- 
FICIENT TO SUPPORT JUDGMENT FOR PLAINTIFF. 

In action on insurance policy covering loss of rings, evidence of loss by theft 
held sufficient to support verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4, INSURANCE—LAPSE OF THREE YEARS HELD CIRCUMSTANCE TO 
BE CONSIDERED IN DECIDING WHETHER RINGS WERE MISLAID 
OR STOLEN. ‘ 

In action on insurance policy for loss of rings by theft, lapse of three years 
between discovery of loss and date of trial was circumstance which might be con- 
sidered by the jury in deciding whether the rings were mislaid or stolen. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


Barrows, and Rathbun, JJ., dissenting. ‘ ’ 

Exceptions from Superior Court, Providence and Bristol Counties; Edward W. 
Blodgett, Judge. ; f : 

Tots oy Henry C. McDuff against the General Accident, Fire & Life Assur- 
ance Corporation, Limited. After a verdict for plaintiff and denial of defendant’s 
motion for a new trial, defendant brings exceptions. Exceptions overruled, and case 
remitted with direction. 
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James E. Brennan, of Pawtucket, for plaintiff. 

Edwin C. Markel, of Philadelphia, Pa., and Quinn, Kernan & Quinn, of Provi- 
dence, for defendant. 

Sweeney, J. This is an action of assumpsit to recover the value of two diamond 
rings alleged to have been stolen from plaintiff’s house. After trial in the superior 
court, the jury returned a verdict for the plaintiff. Defendant’s motion for a new 
trial was denied by the trial justice, and the case is now before this court on de- 
fendant’s exceptions. 

It appears in the record that the defendant issued a policy of agreeing to indem- 
nify the plaintiff for direct loss by burglary, theft, or larceny of certain personal 
property, including jewelry belonging to his wife, occasioned by its felonious abstrac- 
tion from the interior of his house by any domestic servant, employee, or other per- 
son, excepting the persons whose property was insured. 

{1] Plaintiff's wife owned two diamond rings and testified that for six years 
she always kept them in a small jewel box on a dresser in her bedroom, when not 
wearing them; that Sunday morning, October 9, 1921, she opened the box and the 
rings were not in it, although she had put them in it the previous Tuesday. October 
13, 1921, plaintiff told the defendant’s local agent of the loss of the rings. The 
next day he wrote a letter to the agent stating that the rings were worn October 4, 
and missed October 9. At the time of the disappearance of the rings the plaintiff 
rand his wife occupied a single house. Mrs. McDuff’s bedroom was on the second 
floor of the house, but it was not kept locked, and the jewel box was not locked. 
They had two children, aged six and five years. The children had a play room across 
the hall from their mother’s bedroom. Several small children in the neighborhood 
had access to the play room. A domestic servant lived in plaintiff’s house, and another 
woman was employed there three days each week. Within a few days prior to the 
discovery of the loss of the rings, two male employees of plaintiff put glass tops on 
some furniture in the bedroom. Plaintiff testified that he had confidence in all of 
the employees mentioned, but believed that somebody had taken the rings and that his 
wife had not mislaid them. 

Defendant claims exceptions to the denial of its motions for a directed verdict 
and for a new trial. These motions were based upon the contention that the evidence 
was insufficient to prove the loss of the rings by theft or larceny: Upon the evidence 
presented the trial justice could not say, as a matter of law, that the rings were not 
feloniously abstracted from the jewel box. The inference to be drawn from the 
undisputed testimony on this issue required its submission to the jury. Wright v. 
Mass. Bonding Co., 8 Tenn. Civ. App. 108; Haas v. Fidelity & Deposit Co., 97 Misc. 
Rep. 4, 160 N. Y. S. 1101. 

[2] Plaintiff’s policy required that, upon the discovery of any loss, he should give 
affirmative proof of loss under oath including a statement containing sufficient evi- 
dence of the commission of a burglary, theft, or larceny, to which the loss was due, 
and his belief as to the time of its occurrence. This requirement as to proof of loss 
is similar to that stated in Fienglas v. New Amsterdam Casualty Co. (Mun. Ct.) 151 
N. Y. S. 371, in which the plaintiff obtained judgment upon proof of theft by cir- 
cumstantial evidence. It is often impossible to obtain direct evidence of the loss of 
jewelry by theft and such loss may be proved by circumstantial evidence. Miller v. 
Mass. Bonding & Ins. Co., 247 Pa. 182, 93 A. 320, L. R. A. 1915D, 615. The plain- 
tiff was not required to prove by direct evidence the theft of the rings; it was enough 
if he showed circumstances sufficient to justify the inference that they had been stolen. 
The trial justice, at the request of the defendant, instructed the jury that in order to 
recover the plaintiff must prove by a preponderance of the evidence that the rings 
were taken by some person with the intention of stealing them; and if the rings 
were simply lost by the plaintiff or his wife, or mislaid by them, the plaintiff was not 
entitled to recover. 

[3, 4] The testimony of plaintiff and his wife is direct and positive that the 
rings were placed in the jewel box. It appears that four other persons had access to 
the bedroom in which the box was kept. No person was authorized by the plaintiff 
or his wife to take the rings from the box, and it is not unreasonable to infer that 
the person who did abstract them did so with a felonious intent. Cases holding the 
defendant liable for theft on circumstantial evidence are: Wolf v. A‘tna A. & L. 
Co., 183 App. Div. 409, 170 N. Y. S. 787; Stich v. Fidelity & Deposit Co. (Sup.) 
159 N. Y.S. 712; Haas v. Fidelity & Deposit Co., supra; Fienglas v. New Amsterdam 
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Casualty Co., supra. The three years elapsing between the discovery of the loss of 
the rings and the date of the trial was a circumstance which might be considered by 
the jury in deciding whether the rings were mislaid or stolen. After a careful con- 
sideration of the evidence, as it does not clearly appear that the decision of the trial 
justice in denying the motion for a new trial on the ground that the verdict was 
against the evidence was erroneous, the exception thereto is not sustained. 

[5] Defendant has two exceptions to the admission of the testimony of the 
plaintiff as to the cost of one of the rings, and the weight of the diamond in it. 
The testimony was admissible, as the plaintiff had previously testified that he pur- 
chased the ring in 1914 of a jeweler. In Motton v. Smith, 27 R. I. 57, 60 A. 681, 8 
Ann. Cas. 831, the court held it reversible error for the plaintiff to testify to the 
value of jewelry because it was not shown that she had any knowledge of the value 
of such articles; but on reargument, at page 62 (60 A. 681), the court said that if the 
plaintiff was present when the jewelry was bought, her evidence as to value would 
be admissible. 

The other exceptions have been considered and found to be without merit. 

All of the defendant’s exceptions are overruled, and the case is remitted to the 
superior court with direction to enter judgment for the plaintiff upon the verdict. 

Barrows, J. (dissenting). In addition to the facts appearing in the majority 
opinion, the evidence shows that the bedroom door was “kept open all the time”; that 
plaintiff’s back yard was large and playground where numerous children from five to 
seven years of age gathered, and that they were “in and out of the play room.” 
opposite plaintiff's open bedroom; that one of plaintiff's male employees does now 
and has worked for plaintiff for 15 years, and the evidence is not clear how long the 
other worked for plaintiff; that the domestic servant and the other helper had been 
employed for some time prior to the loss and continued to work for plaintiff after 
it; that all were regarded as absolutely trustworthy, and none of them were suspected; 
that the only reason for plaintiff and jhis wife to believe the rings had been stolen 
was because they were gone; that $10 in money in a bureau drawer was untouched; 
and that plaintiff’s wife does not testify that she talked with children or servants about 
the disappearance. It also appears that two types of insurance policy are in vogue, 
one covering loss from any cause, the other loss from “felonious abstraction.” The 
present policy is of the latter type. 

The cases cited in the majority opinion do not convince us that the verdict in 
this case was warranted. They and other cases referred to in a note in 46 L. R. A. 
(N. S.) 567, agree that “felonious abstraction” cannot be presumed, that the burden 
of proof thereof is on plaintiff, and that such abstracting cannot be inferred merely 
from unexplained disappearance. The weight of authority and reason likewise, even 
where indirect loss” and “affirmative proof” are required, justifies inference of theft 
from circumstances. This is because such theft is always furtive. Whether circum- 
stances justify the inference will often be for the jury. We cannot concede because 
theft is a question of fact that if must in substantially all cases go to the jury as 
suggested in Wright v. Mass. Bonding Co., supra. There must be not only evidence 
from which an inference of theft might be drawn, but it must be of a nature not 
consistent with honest disappearance. As said in the Stich Case, supra: 

“Where the evidence is entirely consistent with a loss by negligence of the party 
insured or by the innocent act of a third party, the plaintiff has obviously failed to 
prove a loss by felonious abstraction.” ‘ 

- In the Fienglas Case, supra, plaintiff’s evidence excluded the presence of children 
and all others except a suspicious stranger. 

It seems to us that the inference from the evidence in the present case was 
equally, if not more, consistent with innocent childish abstraction than with felonious 
taking. The only ground for the latter inference was the possibility of theft by one 
of four trusted employees. The possibility of abtraction by children less than seven 
years of age was equally open and entirely inconsistent with the former possibility. 
Dishonesty is the exceptional, not the usual human action, and it does not seem to 
us that a jury is warranted in drawing the inference of theft against trusted em- 
ployees unless plaintiff has substantially eliminated explanations of disappearance 
inconsistent with theft. Garner v. N. J. Fidelity & Plate Glass Ins. Co. (Mo App.) 
200 S. W. 448; Schindler v. U. S. Fidelity & Guaranty Co., 58 Misc. Rep. 532, 109 
N. Y. S. 723. Upon argument plaintiff accepted this principle and stated that he 
believed he had sustained the burden; that he did not consider the possibility of 
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children as having taken the rings as of serious moment. The majority of the court 
evidently accept this view. To us, however, the presence of small children and the 
possibility of their being attracted by the rings seems to be a circumstance so vital 
that while it exists no inference of felonious abstraction can be supported. Polstein 
v. Gen. Acc., 173 App. Div. 938, 158 N. Y. S. 868. In the Wolf Case, supra, the 
court says the disappearance must be under circumstances “which, even if not exclud- 
ing the possibility of mistake, point strongly and persuasively to the conclusion that 
a theft was committed.” We find neither strength nor persuasiveness in the con- 
clusion of theft in the case at bar. There is a point beyond which inferences may not 
be extended. This court recently held that where there is no contrary evidence 
an inference of causation may be drawn from slight circumstances. Langley v. 
Woolworth, 47 R. I. ——, 131 A. 194. To us that case seemed to go to the extreme 
limit. This case goes further. The inferences to be drawn are clearly consistent, 
either with liability or non-liability, and it seems to us that plaintiff has not met 
the pee of providing his case. Ford v. McAdoo, 231 N. Y. 155. at page 162, 131 
N. E. 874. 

We think the court erred, at least in refusing a new trial, and, if the possibility of 
innocent childish abstraction cannot be eliminated, in our opinion a verdict should be 
directed. 

Rathbun, J., concurs. 
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MISCELLANEOUS 
MATTER OF PEOPLE (NORSKE LLOYD INS. CO.) 
(Court of Appeals of New York. February 24, 1926.) 
242 New York 148. 

1. INSURANCE—WHERE INSURANCE LAW WHICH REQUIRES DE- 
POSIT OF FOREIGN INSURANCE COMPANIES FOR PROTECTION 
OF POLICYHOLDERS IN THE UNITED STATES DOES NOT CLASS- 
IFY IN DIFFERENT DEGREES THOSE ENTITLED TO PROTECTION, 
DECISION THAT CERTAIN CLAIMANTS SHOULD BE SUBORDIN- 
ten” OTHERS DECREE THAT SUCH CLAIMANTS NOT PRO- 
TECTED. 

Since the Insurance Law, requiring foreign insurance companies to deposit 
securities for the protection of “policyholders in the United States,” does not classify 
in different degrees of preference those entitled to its protection a holding that 
certain claimants shrould be subordinated and paid only out of surplus is necessarily 
a holding such claimants not protected by statute. 

(For other cases, see Insurance, Dec. Dig., § 51.) 


2. INSURANCE—LAW IN FORCE AT TIME OF DEPOSIT APPLIES. 
Rights of Insurance Company are governed by the law in force when its securities 
were deposited. 
(For other cases, see Insurance, Dec. Dig., § 4.) 


3. INSURANCE—TERM “POLICYHOLDERS IN THE UNITED STATES” 
HELD TO INCLUDE ONLY CITIZENS AND RESIDENTS OF UNITED 
STATES” HELD TO INCLUDE ONLY CITIZENS AND RESIDENTS 
OF — STATES HOLDING POLICIES ISSUED IN UNITED 
STATES. 

Deposits of securities for protection of policyholders in the United States are 

a foreign companies capital corresponding to the capital of domestic companies. 

Words “policyholders in United States, “therefore, held not to include risks covered 

e policies issued abroad even though such policies held by residents of the United 

tates. 
(For other cases, see Insurance, Dec. Dig., § 51.) 


4. Superintendent as ancillary receiver should aid primary receivership. Surplus 
. funds ordered transmitted to primary receiver on condition that domestic creditors be 
allowed to prove their claims in United States. 

Appeal from Supreme Court, Appellate Division, First Department. 

The following questions were certified: 

“(1) Did the Supreme Court of the State of New York have jurisdiction in 
the above-entitled proceeding to make the order appealed from authorizing, directing 
and permitting the New York liquidator to pay from the United States assets of the 
Norske Lloyd Insurance Company, Ltd., the allowed and approved claims of claimants 
described in the order appealed from as claimants of the second class? 

“(2) Are the surplus assets in the United States that should be transmitted to 
the Norwegian liquidator, in the case at bar, those assets of the Norske Lloyd Insur- 
ance Company, Ltd., which remain after payment of the New York liquidator of 
(1) the expenses of the New York liquidation, and (2) all allowed and approved 
claims, in full with interest of claimants described in the order appealed from as 
claimants of the first and second class.” 

Charles E. Hughes, Clarence B. Smith and Wendall P. Barker for appellants. 

Alfred C. Bennett and Clarence C. Fowler for respondent, Superintendent of 
Insurance. 

Oscar R. Houston and M. P. Detels for respondents, Standard Marine Insur- 
ance Company et al. 

Wm. H. Hotchkiss for respondents, Staples Transportation Company et al. 

Louis J. Wolff and David Rumsey for respondents United States policyholders 
and creditors. 

Frank A. Bernero for respondents, J. Aron & Co., et al. ; ; 

William A. Taylor and Irving Mariash for respondents, American claimants. 

Noah A. Stancliffe and Charles J. Hardy, Jr., for respondent, Woodin Transporta- 
tion Company. 
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Hiscock, Ch. J. We are called on to decide important questions arising in con- 
nection with the distribution of assets of an insolvent foreign insurance company 
now in the possession of the Superintendent of Insurance in accordance with the 
Insurance Law (Cons. Laws, ch. 28). The Norske Lloyd Insurance Company, Lim- 
ited, was organized under the laws of Norway. Several years ago it undertook to 
do business in this State and in accordance with the provisions of our statute it 
made a deposit of securities with the Superintendent of Insurance and also with 
the Guaranty Trust Company under deeds of trust. Subsequently it became insolvent 
and a domiciliary or primary receiver was appointed in Norway and a liquidator in 
England and, in proceedings duly authorized by our statute, the Superintendent of 
Insurance took possession of the securities deposited as hereinbefore stated, of 
securities deposited in trust with the authorities of the State of Ohio and of all 
other assets found within our jurisdiction which he thereafter held in accordance 
with the definition and provisions of the statute as an ancillary receiver of a for- 
eign corporation. In due season he presented to thé Supreme Court a report showing 
the amount of assets which had thus come into his possession and so far as ascer- 
tained the amount of claims based on policies issued by said Insurance Company. 
These claims were allocated to three general classes. They were those based, first, 
upon policies issued to residents or citizens by agencies of said Insurance Company 
doing business in this country; second, upon policies issued by said Insurance Com- 
pany outside of this country to persons residing within this country; and third, 
upon policies issued to non-residents of this country by foreign agencies of the In- 
surance Company. His report récommended that the property. deposited with the 
Insurance Department or in trust with the Trust Company should be applied to the 
payment of all claims included in the first class and concluded that creditors upon 
policies issued without the United States were not entitled to be paid from the 
assets in his possession, leading to the inference that, in his opinion, any surplus 
of assets or proceeds thereof remaining after payment of creditors of the first 
class should be transmitted to the domiciliary receiver in Norway. The courts below 
have approved this report and recommendation to the extent of providing that the 
proceeds of the deposited funds and assets should be first applied to the payment of 
all claims based upon policies issued in this country by agencies of said Insurance 
Company. They then have gone farther, however, and provided that any surplus 
of assets after such payments should be applied to the satisfaction of claims held 
by citizens and residents of this country, based upon policies issued by the com- 
pany through foreign agencies. The third class of creditors was eliminated from 
consideration in the distribution of these assets. 

The Norwegian or domiciliary receiver and the British liquidator have appealed 
from this disposition and have thereby presented the question whether the assets in 
the hands of the Superintendent of Insurance should be applied otherwise than in 
accordance with the statute providing for deposits with the Insurance Department 
and in trust hereinbefore referred to and which they claim permits the application 
of such assets only to the satisfaction of claims on policies issued by agencies doing 
business within this country and excludes claims upon policies issued abroad. They 
do not urge that there are any persons or corporations included in the first class 
who, although holding policies issued in this country, ought to be excluded under 
the statute because of non-residence. The respondents not orily claim that the 
statute authorizes satisfaction of claims held by persons residing in or citizens of 
this country upon policies issued outside of it, but also insist that under general 
principles of equity and public policy it is the duty of the Superintendent having these 
assets in his possession to apply them to the satisfaction of claims of domestic 
creditors. 

While the questions certified to us by the Appellate Division are in terms broad 
enough to include an interpretation of the statute under the opposing contentions 
thus made, we nevertheless have serious doubts whether such interpretation is before 
us. If the statute is to be construed as including residents and citizens of this country 
having claims upon policies issued abroad they could not have been placed in a second 
class by the orders before us. The statute does not classify in different degrees 
of preference those who are entitled to its protection. They are all in the same 
class; claimants are entitled to equal protection of the statute or to none at all and 
when, therefore, the courts decided that certain claimants should be first paid out 
of the proceeds of the property deposited and that creditors having claims upon 
policies issued abroad should be subordinated thereto and included in a second class 
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payable only out of any surplus left after payment of the first class, they seem to 
us necessarily to have held that such second class were not protected by the statute 
and were not entitled to share in the distribution made thereunder and none of such 
creditors have taken any appeal from the orders which were made thus interpreting 
the statute. Since, however, all of the counsel have argued the interpretation of 
the statute and since possibly there may be some aspect of the proceedings not made 
plain to us which renders its construction desirable, we shall consider its meaning. 

Various amendments have been enacted of the statute as it stood at the time the 
deposits in question were made. We do not think that any of these substantially 
change its meaning in respect of the question under review. If they did the rights 
of the Insurance Company would be boverned by the provisions in force when its 
securities were deposited. 

The crucial words of the provisions which fix the rights of policyholders are 
few in number. Originally they were to the effect that the securities deposited with 
the Insurance Department or in trust with the Trust Company should be “for 
the benefit of the policyholders in any of such states or the United States” or “for 
the general benefit and security of all its policyholders in the United States.” Some 
of these provisions have now been amended so as to provide that the deposits shall be 
held for the protection of “policyholders and creditors within the United States” but 
we do not regard these amendments as changing the meaning of the statute for in 
this case, at least, the creditors are such because policyholders. The deeds of trust 
executed by this particular Insurance Company after referring to the provisions of 
section 27 of the statute and stating that they are executed to the end that the 
statute might be fully complied with, provide that the trustee shall hold the deposited 
property for the purpose of paying “all lawful and valid claims or demands of policy- 
holders or creditors in the United States.” Of course the meaning of the language 
used in these deeds is to be interpreted in harmony with the language of the statute 
which was being complied with. The specific question, therefore, is whether the 
words “policyholders in the United States” or “within the United States” include 
individuals who reside in the United States having policies issued elsewhere or only 
indicate those persons who, being citizens or residents of the United States, hold 
policies issued in that country. Stated broadly in another form the question is 
whether the qualifying words “policyholders in the United States” refer to the origin 
of the policy and, therefore, are intended to protect our citizens or residents doing 
business in this country or whether these words are intended also to protect those 
who for any reason go abroad to procure their insurance. 

We are referred to various prior provisions and amendments of our Insurance 
Law and to various reports of Superintendents of Insurance and opinions of Attor- 
neys-General which, it is argued, point to an interpretation to be placed upon these 
words in favor of the respondents. Possibly under other conditions some inferences 
might be drawn from them which would be influential. But here, in our opinion, 
the Insurance Law as now written and as an entirety indicates a purpose and policy in 
dealing with foreign insurance companies doing business in this country which are so 
definite and plain that they fix upon the words under consideration an interpretation 
which cannot fairly be avoided. We think that the Legislature in allowing these 
foreign companies to do business in this State and country intended to treat the 
domestic agency largely as a complete and separate organization, to place it on a 
parity with domestic corporations, to supervise and regulate it as such and to require 
it by the deposit of prescribed assets to set up within this country a capital correspond- 
ing to that of domestic corporations and which should be security for business trans- 
acted by it here and not elsewhere. It is of course impractical to support this view 
by quotation of all of the provisions of the statute, but reference may be made to 
some which especially seem to make it clear that such was the purpose of the Legis- 
lature. 

The deposit which a foreign company is required to make here obviously con- 
stitutes its capital and it is so denominated in the words of the statute. It corre- 
sponds to the capital of domestic companies engaged in doing domestic business and 
since it is required as a condition of doing business here it is the fair presumption 
that the Legislature intended to adjust the amount of this capital to domestic business 
and to the risks incurred in issuing policies here and not to those which might be 
incurred by issuing policies abroad even though in some cases to persons who were 
residents of this country. This presumption is sustained and emphaized by various 
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significant provisions relating to such capital. It is to consist of the deposit required 
by section 27 plus certain other enumerated assets “after taking from such aggre- 
gate value the same deductions of losses, debts and liabilities in this and the other 
states of the United States and for premiwms upon risks therein not yet expired as 
is authorized or réquired by the laws of this State or the regulation of its insurance 
department with respect to fire insurance companies organized under the laws of 
this State,” and the provision for revocation of a certificate of authority issued to a 
foreign corporation is based upon the fact that its capital stock thus computed is 
impaired. Reports and advertisements madé and issued by these foreign companies 
as required until recent amendments hereinafter to be considered, were governed by 
this same principle of domestic business, domestic assets and domestic policies and 
liabilities. The report made to the Superintendent of Insurance “shall only contain 
a statement of the business done and assets held by or for it within the United 
States for the protection of all policyholders residing ,within the United States and 
shall not contain any statement in regard to its assets and business elsewhere.” Ad- 
vertisements, circulars, etc., are permitted to “exhibit as capital and as assets only 
the capital and assets held by its United States branch, the liabilities, including therein 
the premium and loss reserves required by law, and the amount of net surplus of 
assets over all liabilities actually available for thé payment of its lossés and claims 
and held for the protection of its policyholders in the United States.” The limita- 
tion upon risks to be assumed and which in its amended form seems to apply to 
foreign as well as domestic corporations naturally again suggests domestic business 
as the subject of consideration and regulation for there would be such practical 
difficulties in the way of regulating the amount of foreign risks, written for instance 
in Norway, and in detecting violations, that it is not to be assumed that such super- 
vision was contemplated. The provision for examination is the same as that provided 
for domestic corporations and naturally it assimilates itself to the theory that the 
Superintendent of Insurance was expected to probe conditions as tested by the rela- 
tionship between domestic assets and liabilities and that while he had the right to go 
to the home office it was not anticipated that he would ordinarily or customarily 
investigate the general responsibility of these corporations by examination in the 
various countries of the world of their assets and foreign risks. Our view that the 
purpose of the statute as evidenced quite clearly by the sections which we have quoted 
is to consider domestic agencies of foreign corporations as separate organizations 
and to create domestic capital as security for domestic business finds support in the 
interpretation of the Insurance Department. It is stated in the brief of counsel for 
the Superintendent of Insurance, without any dispute so far as we are able to dis- 
cover, that “for over forty years it has been the policy of the State to require foreign 
insurance companies to make deposits and to treat their assets in this country as 
invested capital for the security of policyholders and creditors who might deal 
with the company in the United States.” It adopted that view in this very proceeding 
and it is quite inconceivable that if the Legislature intended that some other inter- 
pretation such as is now claimed should be placed upon the statute it would not have 
said so by proper amendment making the intention plain beyond any reasonable con- 
troversy. 

It is suggested that it has done this by amendment in 1920 and 1923 of section 45 
of the Insurance Law whereby it is provided that a foreign insurance company shall 
incorporate in its annual report “a statement of all of its transactions outside of the 
United States with insured corporations, partnerships, associations or individuals 
. resident within the United States and affecting risks resident, located or originating in 
the United States, notwithstanding such transactions were not done through an 
attorney, manager or agent of such corporation within the United States; and 
such insurance corporation shall, as to all such transactions, report premiums, pay 
taxes thereon, and hold reserves thereon and such corporation shall be charged 
with the same duties and liabilities and its policyholders resident within the United 
States shall have the same rights as if such transactions had been done through its 
attorney, manager or agent within the United States.” We do not think that these 
amendments were intended to affect the provisions of the Insurance Law to some of 
which we have referred as relating to the question under discussion. Statements con- 
tained in the brief of counsel for the Superintendent of Insurance, more especially 
in the court below, make it qhtite clair that they were adopted in response to a 
report of the Superintendent of insurance and for purposes of taxation and to pre- 
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vent the unfair competition which would be inflicted upon domestic insurance com- 
panies if foreign companies were permitted through foreign agencies to issue policies 
to residents of this country without taxation such as was imposed on_ business 
done by domestic companies. The clauses pertaining to the rights and duties of insur- 
ance companies and of policyholders are very general in their terms. They were 
doubtless inserted to safeguard some unforeseen possibility and under general rules 
of construction we ought not to interpret them as altering or repealing the many 
specific provisions of the Insurance Law in the absence of words indicating a plain 
intention on the part of the Legislature to effect this result. Farther than that, 
these amendments even if having such a meaning as is claimed in respect of the 
application of deposits made by foreign insurance companies would not affect those 
involved. in these proceedings, which were made long before the amendments in 
question and which would be governed by the law prevailing when and in accordance 
with which they were made. 

We do not take time to discuss the complications and dangers which would beset 
holders of domestic policies if deposits here made for their security were to be 
depleted by claims on policies issued in foreign countries. As we have pointed out 
we do not think it would be possible in any complete or effective way to inventory, 
estimate and regulate such foreign risks and while, as is argued by one of respondent’s 
counsel, the Legislature might have power to safeguard against -these perils by 
further legislation we cannot escape the feeling that if it can fairly be done we 
ought to interpret legislation already adopted in such a manner as to avoid these 
dangers rather than leave them to be eliminated by further legislative action. 

The case of People v. Granite State Provident Association (161 N. Y. 492) 
does not in any manner conflict with the interpretation which we have placed: upon 
the provisions of the Insurance Law. That case involved the distribution of the 
proceeds of assets deposited with the Banking Department by a foreign corporation 
which became insolvent. The Banking Law provided (sec. 14) that such a corpora- 
tion as a condition of being allowed to do business should deposit with the Super- 
intendent of Banks certain assets “as security for depositors with and creditors of 
such corporation” and provided further (sec. 33) that a receiver appointed of such 
funds should distribute the same “among the creditors and shareholders of the cor- 
poration, company or association residing in this State” in the manner therein specified. 
There was no contest concerning the persons entitled to such distribution if these 
provisions were valid and applicable; the contest was entirely over other questions. 

By these views in reference to the statute we are brought to the proposition, upon 
which respondents must rely for affirmance of so much of the order appealed from 
as provides for payment to the second class of policyholders, that there is some prin- 
ciple of equity, comity or public policy which authorizes the application of the 
funds in the hands of the Superintendent to payment in full of local creditors before 
transmission of any surplus to the primary or domiciliary receiver. We know of no 
such principle which, under the circumstances of this case, is recognized by our 
courts. The present question is not one between a foreign receiver and local creditors 
who have acquired a specific lien by attachment or otherwise. It is a question of the 
duty of a conceded ancillary receiver who has come into possession of the insolvent’s 
property before any lien was acquired thereon by creditors. The word “ancillary’ 
defines a receiver who has been appointed in aid of and in subordination to a foreign 
receiver for the purpose of collecting and taking charge of the assets of the insolvent 
corporation in the jurisdiction where he is appointed. This conception of such a 
receiver indicates that he will act in aid of the primary receivership and not to the 
end of thwarting its purposes. The ordinary rule of distribution of the assets of an’ 
insolvent is equality amongst creditors of the same class and this rule requires, sub- 
ject to the consideration hereinafter discussed, transmission of the funds in the 
hands of the Superintendent as ancillary receiver and not subject to any particular 
claim or lien as hereinbefore discussed, to the primary receiver for distribution pro 
rata amongst the creditors of the Insurance Company. (Blake v. McClung, 172 
U. S. 239; Central, etc., Co. v. Farmers, etc., Co., 113 Fed. Rep. 405; affd., 125 Fed. 
Rep. 1001.) Such is the disposition which, as matter of fact, has been required by 
cur courts under identical or analogous circumstances, by decisions which are con- 
trolling in this proceeding In People v. Granite State Provident Association (supra) 
the court dealt with two funds in the hands of the Superintendent of Banks. One 
consisted of the proceeds of general assets of the insolvent corporation ; the other 
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of the proceeds of a special deposit which had been required under the Banking Law 
before the corporation could transact business here. The latter fund which has 
already been mentioned was subject to rights of creditors similar to those given to 
the first class of policyholders in this proceeding and it was so applied. The 
first fund was subject to no specific claims or liens statutory or otherwise and it was 
held that it should be transmitted to the foreign receiver of the corporation “to be 
administered and distributed at the home of the corporation,” and it was said: “All 
creditors of a corporation wherever residing are entitled in case of insolvency to 
have the general assets distributed among them upon principles of perfect equality. 
The courts of one State have no right to favor domestic creditors in the distribution 
but it must be made upon the principle that quality is equity.” 

The recent case of Matter of People (City Equitable Fire Insurance Company) 
238 N. Y. 147) is controlling of the question here presented. In that case as here the 
Superintendent of Insurance had in his possession a fund consisting of the deposits 
made by a foreign insurance company as a condition of doing business and also 
derived from “free” assets and a foreign creditor desired leave to attach the presump- 
tive surplus of these funds over and above the claims against them by policyholders 
entitled to payment therefrom. It was held that this should not be permitted but 
should be denied for reasons which are applicable to the present situation. That 
case did not present the question which arises here between the foreign receiver and 
different classes of policyholders and, therefore, did not call for such a precise 
definition of the policyholders entitled to protection under sections 27 and 28 of 
the Insurance Law as has been required here. But the opinion starting with the 
statement that the trust funds and securities held by the State Superintendent of 
Insurance were “for the purpose of paying all legal and valid claims of its [the 
insolvent corporation] policyholders in the United States as provided by sections 
27 and 28 of the Insurance Law” then stated that the Superintendent held the prop- 
erty not “solely for the benefit of creditors or policyholders in this State or in the 
United States but for the interest of all its policyholders, creditors and stockholders 
wherever they may be,” and that, having satisfied the claims of policyholders from 
“the funds deposited with the Superintendent * * * for the benefit of its policyholders 
in the United States,” thereby of course referring to the provisions of the Insurance 
Law already enumerated, it was his duty as ancillary receiver to transmit the 
surplus to the primary receiver. The entire opinion makes it clear that the surplus 
which it was thus held should be transmitted to the primary receiver was the surplus 
remaining after payment simply of policyholders as provided in sections 27 and 28 of 
the Insurance Law excluding any other policyholders. 

No authorities of course could be cited from other jurisdictions which would be 
accepted as overruling our own decisions on this question. With possibly one ex- 
ception no authorities either of text books or decisions are cited which do contradict 
the rule that it is the duty of an ancillary receiver in possession of property of a 
foreign corporation, subject to no specific lien or claim either by statute or process, 
to transmit that property under safeguarding regulations if necessary to the primary 
receivers for equitable distribution amongst all the creditors rather than to apply 
it first in full payment of local creditors. The so-called Russian cases (Russian Re- 
insurance Company v. Stoddard, 240 N. Y. 149; First Russian Ins. Co. v. Beha, 240 
N. Y. 601, and Andre v. Beha, 240 N. Y. 605) have no application to the present ques- 
tion. In the first case we refused to permit a judgment in favor of plaintiff on the 
ground that in view of proceedings taken by the Soviet Government against plaintiff 
there was doubt of plaintiff’s capacity to sue and also danger that the defendant 
would be subjected to a double recovery. There was no consideration of the claims 
of local creditors. In the second case we affirmed a judgment against the Superintend- 
ent of Insurance on the ground that the findings unanimously affirmed established 
“the continued existence of the corporation and the authority of the directors” and 
that there was no danger of a double recovery. In the third case we affirmed a judg- 
ment dismissing the complaint upon the express ground that plaintiff was not the real 
party in interest and could not maintain the action. 

Willitts v. Waite (25 N. Y. 577) simply held that creditors within this State 
having acquired a lien under our laws upon property of a foreign insolvent corpora- 
tion within the State, would not an the demand of foreign receivers be sent to a 
foreign State to seek such portion of the insolvent estate as the laws of that State 
would upon distribution give them. No question was involved of the duties of an 





584 The Insurance Law Journal, Vol. 66 [April, 1926 


ancillary receiver appointed in this State of property upon which local creditors had 
no specific lien or claim to transmit funds to the primary receiver for distribution. 
Other authorities cited by respondents such as Pomeroy’s Equity Jurisprudence (sec. 
682), Cook on Corporation (vol. 5 [8th ed.], p. 3944, note), Mabon v. Ongley Electric 
Co. (156 N. Y. 196) and Schloss v. Metropolitan Ins. Co. (Sup. Ct. of Iowa, 128 
N. W. Rep. 384), do not lay down any rule in the case of ancillary receivers having 
funds subject to no specific claim or lien in favor of local creditors any different 
than is here being announced; some of them expressly recognize and confirm it. If 
the case of Frowert v. Blank (205 Penn. St. 299, 304) is to be regarded as laying 
down any different rule as prevailing in the State of Pennsylvania we decline to 
follow its views. 

There still remains to be considered one rule of administration which may be 
applied in favor of domestic creditors in respect of the funds in the hands of the 
ancillary receiver. This is to the effect that domestic assets will not as against 
domestic creditors be transmitted to a foreign receiver or liquidator if there is any 
danger that the latter’s distribution thereof will be made in a manner unfair to 
the domestic creditors. (Matter of People (City Equitable Fire Ins. Co.], supra.) 
There is nothing now before us to indicate that our domestic creditors would suffer 
from any unfair methods adopted by the foreign receiver. It is, however, the fact 
that a large number of the domestic claims here involved are respectively of such 
small amount that they would scarcely bear the expense of presentation and proof 
abroad and, therefore, we think that under a proper extension of the principles above 
referred to it would be proper for our courts to provide as a condition of transmission 
of the funds held by the Superintendent of Insurance that domestic creditors should 
be allowed in some proper manner to prove their claims in this country as against, 
and for the purpose of distribution of assets by, the foreign receiver. (New York 
Security & Trust C.o v. Equitable Mortgage Co., 71 Fed. Rep. 556.): 

The orders appealed from should be reversed so far as they provide for pay- 
ment from the assets in the hands of the Superintendent of Insurance of claims 
of policyholders and creditors included in the second class and the matter remitted 
to the Supreme Court for further proceedings in accordance with this opinion, with 
costs to the appellants in all courts. The questions certified to us are answered in 
the negative. 

Pound, McLaughlin, Crane, Andrews and Lehman, JJ., concur; Cardozo, J,, 
absent. 

Ordered accordingly. 
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IFE 
. SHARLACH v. PACIFIC MUT. LIFE INS. CO. (No. 4639.) 
(Circuit Court of Appeals, Fifth Circuit. November 18, 1925.) 
9 Federal Reporter (2d) 317 
1. INSURANCE—BURDEN ON INSURER TO PROVE BREACH OF 
AFFIRMATIVE WARRANTY OR PROVISION OF LIFE POLICY. 
Generally burden is on insurer to prove breach of affirmative warranty or 
provision of life policy. 
(For other cases see Insurance, Dec. Dig., § 646[3].) 


2. INSURANCE—PROOF OF DELIVERY OF LIFE .POLICIES TO AP- 
LICANT HELD TO MAKE OUT PRIMA FACIE CASE FOR PLAINTIFF 
SUING THEREON. 

Under policies providing that insurer would not be liable until policies were 
delivered during lifetime and good health of applicant, proof that policies were 
delivered to applicant, and were in his possession at time of his death within 
year of such delivery, made out prima facie case for plaintiff, suing on policies. 

(For other cases see Insurance, Dec. Dig., § 665[3].) 

3. INSURANCE—CLAUSE MAKING POLICY INCONTESTABLE AFTER 
YEAR IMPORTS CONTEST BY LITIGATION. 

Clause making life policy incontestable after one year, except for nonpayment 
of premiums, imports contest by litigation, and mere denial and repudiation of 
liability by insurer, with tender of premiums paid, is not sufficient contest. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


4. INSURANCE—INSURER’S ANSWER, DENYING ALLEGATIONS OF 
PETITION, HELD CONTEST, WITHIN INCONTESTABLE CLAUSE. 
Insurer’s answer, although too general, which denied allegations of petition, 

including allegation that insured was in good health, contested plaintiff’s right to 

recover within clause making policies incontestable after one year, and an amend- 
ment after expiration of year, complying with proper rules of pleading, should be 
allowed. 

(For other cases see Insurance, Dec. Dig., § 400.) 


In Error to the District Court of the United States for the Western District 
of Texas; Duval West, Judge. 

Action by Mrs. Mary Scharlach against the Pacific Mutual Life Insurance 
Company.. Judgment for defendant, and plaintiff brings error. Reversed and 
remanded. 

J. D. Wheeler, of San Antonio, Tex. (Boyle, Ezell & Grover, of San An- 
tonio, Tex., on the brief), for plaintiff in error. 

John H. Cunningham and John C. Wall, both of San Antonio, Tex. (Talia- 
ferro, Cunningham & Moursund, of San Antonio, Tex., on the brief), for de- 
fendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. This is an action on two $5,000 policies of life in- 
surance. Application for the insurance was made March 29, 1923, and, though the 
policies are dated October 10, 1923, they were made effective from May 1, 1923, 
by attached riders or written agreements, in consideration of the payment of 
initial term premiums, which provide that the insurance company should not be 
liable until the policies were delivered during the lifetime and good health of 
the applicant. Each of the policies provides that it should be incontestable after 
one year, except for nonpayment of premiums or for violation of its conditions 
~~ to military or naval service in time of war. The insured died on July 
_, The petition alleges that the insured “in all respects complied with the con- 
ditions and provisions of said policies.’ The original answer, which was filed 


within less than a year from the date of the riders, consisted only of a general 
denial of the allegations of the petition; but later, and more than a year after 
the date of the policies, defendant amended its answer, and alleged, among other 
things, that the insured was not in good health at the time of his application or 
the delivery of the policies, but that, on the contrary, he was suffering 
number of diseases, and died of cancer of the stomach. 


from a 
Plaintiff filed a motion 
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to strike the amended answer on the ground that the policies had been in force 
for more than a year, and therefore had become incontestable, except for causes not 
relied on in the defense sought to be set up. This motion was sustained. 

The policies were delivered to the insured, and were received in evidence. The 
District Judge, before whom the case was tried without a jury pursuant to a 
stipulation in writing at the close of plaintiff’s evidence, being of opinion that the 
burden was upon plaintiff to prove that the insured was in good health at the time 
of the delivery of the policies, entered judgment for defendant. Plaintiff sued out this 
writ of error. 

1, 2] We are of opinion that the plaintiff proved a prima facie case. The 
general rule is that the burden is on the insurer to prove a breach of an 
affirmative warranty or provision of a life insurance policy. Piedmont & Arling- 
ton Life Ins. Co. v. Ewing, 92 U. S. 377, 23 L. Ed. 610; Mumaw v. Western 
& Southern Life Ins. Co., 97 Ohio St. 1, 119 N E. 132; 14 RC b 1435. There 
are cases which hold that in a suit upon an insurance policy the burden of proof 
that the insured was in good health is upon the plaintiff. Lee v. Prudential Life 
Ins. Co., 203 Mass. 299, 89 N. E. 529, 17 Ann. Cas. 236; Mohr v. Prudential Life 
Ins. Co., 32 R. L. 177, 78 A. 554. “ But even those cases hold that the plaintiff 
makes out a prima facie case upon proof that the policy was delivered to the 
insured and was in his possession at the time of his death. We are of opinion, 
therefore, that upon the evidence before it the court erred in entering judgment 
for defendant. 

[3, 4] Inasmuch as the conclusion we have reached necessitates a new trial, 
it is proper to state that in our opinion the District Court also erred in striking 
out that part of the amended answer which sought to set out affirmatively that 
the insured was in bad health and suffering from a fatal disease. It is true 
that a clause in a life insurance policy making it incontestable after one year im- 
ports contest by litigation, and that a mere denial or repudiation by the insurer 
of liability, accompanied by a tender of the premium paid, is not a contest within 
the meaning of such clause. Northwestern Mutual Life Ins. Co. v. Pickering 
(C. C. A.) 293 F. 496. Defendant’s original answer, while altogether too general, 
denied all the allegations of plaintiff’s petition, including the allegation that the 
insured was in good health. While the answer was imperfect, it did contest 
plaintiff's right of recovery within the year allowed by the policies upon every 
ground relied on by plaintiff for recovery. The contest having been seasonably 
made, an amendment complying with proper rules of pleading was permissible and 
should have been allowed. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 


NEW YORK LIFE INS. CO. v. HORTON. (No. 4483.) 
(Circuit Court of Appeals, Fifth Circuit. November 19, 1925. Rehearing 
Denied December 14, 1925.) 

9 Federal Reporter (2d) 320. 

INSURANCE—RULE THAT INSURANCE COMPANY MAY LIMIT 

AUTHORITY OF ITS AGENTS, SO AS TO BIND PARTIES CHARGE- 

ABLE WITH NOTICE, HELD NOT CHANGED BY ALABAMA 

STATUTE. 

Insurance company may limit authority of its agents, and thus bind all parties 
dealing with agents who are chargeable with notice of limitation, and this rule is not 
changed by Code Ala. 1923, § 8364, as to effect of misrepresentations. 

(For other cases see Insurance, Dec. Dig., § 87.) 

2. INSURANCE—INSURER IS FREE TO WITHHOLD DELIVERY OF 

LIFE POLICY FOR ANY CAUSE 

Where application provided that life policy should not be effective until delivered, 
insurer was free to withhold delivery because of any change in applicant’s health, 
or because, since medical examination, applicant had consulted physician, or for 
any other reason, or merely because it chose not to accept risk. 

(For other cases see Insurance, Dec. Dig., § 136[1].) 


4. INSURANCE—APPLICANT’S HUSBAND HELD CHARGEABLE WITH 
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NOTICE OF AGENT’S WANT OF AUTHORITY TO DELIVER POLICY 

IN CASE OF ANY CHANGE IN APPLICANT’S HEALTH. 

Where insurer instructed soliciting agent not to deliver life policy to third party 
tendering premium without first ascertaining that there was no clieuh in appli- 
cant’s health, agent’s failure to inquire could not enlarge his authority, and appli- 
cant’s husband, in dealing with agent, was chargeable with notice of restrictions 
on agent’s authority to deliver policy. 

(For other cases, see Insurance, Dec. Dig., § 129.) 


5. INSURANCE—DELIVERY OF LIFE POLICY BY AGENT CONTRARY 
TO INSTRUCTIONS HELD NOT TO RENDER IT EFFECTIVE. 
Where life policy, which limited authority of agents, was delivered by agent 

contrary to instructions not to deliver if there had been any change in applicant’s 

health, or if she had consulted physician, it never became effective. 

(For other cases see Insurance, Dec. Dig., § 136[2].) 

In Error to the District Court of the United States for the Southern District 
of Alabama; Robert T. Ervin, Judge. 

Action by W. K. Horton, suing as guardian for Lucinda Horton and others, 
minors, against the New York Life Insurance Company. Judgment for plaintiff, 
and defendant brings error. Reversed and remanded. 

Thomas M. Stevens, of Mobile, Ala., for plaintiff in error. 

C. E. Hamilton, of Greenville, Ala., Norville R. Leigh and S. M. Johnston, 
both of Mobile, Ala., and B. E. Jones, of Evergreen, Ala., for defendant in 
error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

WatkeR, Circuit Judge. This was an action on an alleged policy or insurance 
for $25,000 on the life of the deceased wife of the defendant in error, herein called 
the plaintiff, who sued as the guardian of minors who were named as _ bene- 
ficiaries in that instrument. Special pleas were filed, which, after setting out pro- 
visions in deceased’s written application for insurance, which are copied below, 
alleged to the effect that after said application was made, and at the time of 
the applicant’s receipt of the policy on February 8, 1923, she was ill with influenza 
which illness increased the risk of loss under said policy, and had been treated 
therefor by a physician; that said influenza developed into pneumonia, whereof 
the deceased died on February 12, 1923; and such pleas tendered to plaintiff the 
amount of the first and only premium paid. To such pleas the plaintiff filed the 
following, among other replications : 

“That the policy here sued upon was delivered and the first premium paid 
thereon during the life of the said Beauress C. Horton; that at the time of the 
delivery of said policy, and the payment of the premium thereon, defendant had 
knowledge or notice that the said Beauress C. Horton had consulted or had 
been treated by a physician, as alleged in said plea, between the time of said 
medical examination and the delivery of said policy, and with such knowledge or 
notice defendant made delivery of said policy, and collected the premium thereon, 
and defendant thereby elected to treat the contract as concluded and said policy 
in force.” 

The defendant joined issue on that replication and filed the following, among 
other rejoinders thereto: 

“That the policy referred to in said replication contains, among other pro- 
visions, the following: ‘No agent is authorized to waive forfeitures, or to make, 
modify, or discharge contracts, or to extend the time for paying a premium.’ 
That the application of Beauress C. Horton, a copy of which is attached to the 
policy referred to in the said replication, contained, among other provisions, the 
following: ‘It is mutually agreed as follows: * * * That only the president, a 
vice-president, a second vice-president, a secretary, or the treasurer of the com- 
pany can make, modify, or discharge contracts, or waive any of the company’s 
rights or requirements; that notice to or knowledge of the soliciting agent or 
the medical examiner is not notice to or knowledge of the company, and that 
neither one of them is authorized to accept risks or to pass upon insurability.’ 
That the said E. C. Hines was the agent who solicited said application. That at 
the time the said policy was received by the said E. C. Hines from the defendant, 
and at the time he delivered the same, he had instructions from the defendant 
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that the policy must not be delivered if any change whatever had occurred in the 
health or occupation of the applicant, or if she had consulted or been treated 
by a physician since the date of her medical examination, and that in such case 
he, the said E. C. Hines, should at once return the policy to his branch office, 
with full particulars, and await further instructions. That the said E. C. Hines 
did not return said policy to his branch office, and that if the said E. C. Hines 
did know that the said Beauress C. Horton was sick, and with such knowl- 
edge did deliver said policy, such delivery was made in violation of such instructions, 
and the defendant is not bound thereby.” 

The court sustained demurrers to that rejoinder. 

The instrument sued on, which included the deceased’s application for in- 
surance, contained the provisions referred to in above-mentioned pleadings, and 
the following provisions: 

“It is mutually agreed as follows: (1) That the insurance hereby applied for 
shall not take effect unless and until the policy is delivered to and received by the 
applicant and the first premium thereon paid in full during his lifetime, and then 
only if the applicant has not consulted,or been treated by any physician since his 
medical examination, and the contract shall thereupon, unless provided for other- 
wise above, relate back to and take effect as of the date of this application.” 

There was uncontroverted evidence to the following effect: Deceased’s written 
application for insurance was made on January 5, 1923. E. C. Hines was the solicit- 
ing agent who took the application. By a written instrument Hines was appointed 
special agent of the defendant “for the purpose of canvassing for insurance on the 
lives of individuals, and of performing such other duties in connection therewith as 
the officers of said party of the first part [the defendant] may in writing expressly 
require of him.” That instrument, which was in force when the application was 
made and up to the time of deceased’s death, provided that said agent “shall have 
no authority for or on behalf of said first party to accept risks-of any kind, to make, 
modify, or discharge contracts.” Printed instructions to agents, a copy of which 
was furnished to Hines by the defendant, contained the following: 

“A policy must not be delivered if any change whatever has occurred in the 
health or occupation of the applicant, or if it has consulted or been treated by a 
physician since the date of his medical examination. In such case the agent must 
at once return the policy to his branch office with full particulars and await further 
instructions. The only exception to this rule is where the full amount of the first 
premium has been paid in cash at the time the application was made, and the appli- 
cant has signed the declaration at the foot of the application to that effect and re- 
ceived the receipt provided, and the policy has been issued for the amount and on 
the plan applied for without advance in age or extra premium.” 

The instrument sued on was received by Hines on February 6, 1923, inclosed 
with a written communication from an officer of defendant, addressed to Hines, and 
containing the following: 

“When a Policy Must Not be Delivered. 

“(a) A policy must not be delivered if any change whatever has occurred in 
the health or occupation of the applicant, or if he has consulted or been treated by 
a physician since the date of his medical examination. In such case’ the agent must 
at once return the policy to his branch office with full particulars and await further 
instructions. The only exception to this rule is where the full amount of the first 
premium has been paid in cash at the time the application was made, and the appli- 
cant has signed the declaration at the foot of the application to that effect and 
received the receipt provided, and the policy has been issued for the amount and 
on the plan applied for without advance in age or extra premium. - 

“(e) A policy must not be delivered to a third party tendering the premium, 
unless the agent (by personal interview with the applicant, if possible) first satisfies 
himself that the applicant has not consulted or been treated by any physician, and 
that there has not been any change whatever in the health or occupation of the 
applicant since the date of his medical examination. 

“These instructions apply to the delivery of this policy. Note them carefully 
and act accordingly.” 

At that time the deceased was ill with influenza at her home in the country 
near Evergreen, Ala., and that illness, which developed into pneumonia, continued 
until she died on February 12, 1923. Hines delivered the policy to plaintiff on 
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February 8, 1923, and at that time received the amount of the first premium. Before 
that time nothing was paid by or for the deceased to the defendant. Before Hines 
parted with the instrument, deceased had been treated for the illness she then had 
by two physicians, one of whom had visited her professionally and found her with 
a temperature between 103 and 104. The evidence was conflicting as to whether 
Hines was or was not informed of deceased’s illness before he delivered the instru- 
ment and accepted the amount of the first premium. He testified to the effect that 
he was not so informed. His testimony to that effect was in conflict with that of 
several disinterested witnesses. There was no evidence tending to prove that he 
made any inquiry, or did anything to satisfy himself that the deceaesed had not con- 
sulted or been treated by any physician, and that there had not been any change 
whatever in her health, since the date of the medical examination, though he went 
to her residence in the country with the policy, and saw and dealt with her husband, 
and did not seek a personal interview with the deceased. The defendant excepted 
to the following statements contained in the court’s oral charge to the jury. 

“The court will charge you that, when the company sent the policy to Mr. Hines 
and authorized him to deliver the policy, it thereby authorized him to do all such 
things as were necessary and proper in the carrying out of the delivery of this policy. 
So the question is raised whether, among the things that Hines had the authority 
to do was to examine into the question as to whether or net Mrs. Horton had con- 
sulted or been treated by a physician since her medical examination. * * * 

“Defendant introduced evidence as to what Hines’ authority was. His appoint- 
ment, which gives his authority, was introduced, and also a book of instructions, 
which gives his authority. There is no proof that Mr. or Mrs. Horton ever were 
informed of or knew of this authority. * * * 

“They [Mr. and Mrs. Horton] dealt only with Mr. Hines, and, if they didn’t 
know or had no knowledge of what limitations the company placed on his authority, 
they were not bound by these limitations, but had a perfect right to deal with him 
as agent of the company, and they dealt with him as agent of the company, and on 
the apparent authority which the company gave. * * * 

“Tf Mr. Hines was informed, before he delivered the policy, of the illness of 
Mrs. Horton and her condition at the time, and was also informed that she had 
been treated by and had consulted these two physicians, and with knowledge of 
these facts he delivered the policy to her, that would make the contract binding as 
between the company and the insured.” 

Exceptions were reserved to the court’s refusal to give the following, among 
other, written charges requested by the defendant: 

“The court charges the jury that the evidence in this case shows that the agent, 
E. C. Hines, did not have authority to deliver the policy, if at the time of delivery 
he had knowledge or notice of the fact that Mrs. Horton had consulted Dr. E. L. 
Stallworth on February 6, 1923, for an illness or ailment that increased the risk of 
loss under the policy. * * * 

“The court charges the jury that, if you believe the evidence in this case, you 
should find a verdict for the defendant.” 

[1] The following Alabama statute is relied on to sustain some of the above- 
mentioned rulings: 

“No written or oral misrepresentation, or warranty therein made, in the nego- 
tiation of a contract or policy of insurance, or in the application therefor, or proof 
of loss thereunder, shall defeat or void the policy, or prevent its attaching, unless 
such misrepresentation is made with actual intent to deceive, or unless the matter 
misrepresented increase the risk of loss.” Code of Alabama of 1923, § 8364. 

That provision was construed in the case of Mutual Life Insurance Co. v. 
Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 649, which, so far as is indicated 
by the report of the case, involved no question as to the instrument there sued on 
having been duly delivered. The language of that statute indicates no purpose to 
make an insurer liable on an instrument signed in its behalf by an officer or agent 
having authority in that regard, but delivered by a person not authorized to do so, 
or to limit the right of an insurer to prescribe conditions under which a policy trans- 
mitted to a soliciting agent is authorized to be delivered to the applicant for insur- 
ance. The statute does not deal with the subject of an insurer limiting the authority 
of its soliciting agents. The defendant, like any other principal, could limit the 
authority of its agents, and thus’ bind all parties dealt with who were chargeable 
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me a such limitation. Maryland Casualty Co. v. Campbell, 255 F. 440, 166 
j [2] As above indicated, the instrument sued on was sent to Hines with explicit 
instructions that it “must not be delivered if any change whatsoever has occurred 
in the health * * * of the applicant, or if he has consulted or been treated by a 
physician since the date of his medical examination.” It is to be noted that Hines 
was forbidden to deliver the policy if “any change whatever has occurred in the 
health of the applicant,” while the application provided that the insurance provided 
for should not take effect if, at the time of the payment of the first premium and 
the delivery of the policy, the applicant had consulted or been treated by any physician 
since his medical examination. Before the delivery of the policy the defendant 
was free to withhold it because of any change whatever in the health of the appli- 
cant, or because since the medical examination the applicant had consulted or been 
treated by physicians for an ailment which did not increase the risk, or for any 
other reason, or merely because it chose not to accept the risk of insuring the life 
of the applicant. The defendant had not obligated itself to act favorably on the 
application. The deceased had explicit written notice that the authority of Hines 
as agent was limited, and that he was not authorized to accept risks, to pass upon 
insurability, or to waive any of the company’s requirements. He did not have either 
actual or apparent authority to deliver the policy in violation of the defendant's 
instructions. Having notice that Hines was a special agent with limited authority, 
the applicant, or her husband acting for her, was bound to inquire into the extent 
of his authority and to see whether he acted within the scope of it, and the authority 
of Hines was not enlarged by the failure of the applicant or her husband to consider 
the question of his authority. Owings v. Hull, 9 Pet. 607, 9 L. Ed. 246; 21 Ruling 
Case Law, 853. 

[3, 4] In addition to the just-mentioned prohibition of delivery of the policy, 
there was another prohibition applicable in the case of a third party tendering the 
premium. That provision had the effect of forbidding the delivery to the plaintiff 
on his tendering the premium, unless Hines first satisfied himself that the applicant 
had not consulted or been treated by any physician, and that there had not been 
any change whatever in the health of the applicant since her medical examination. 
The evidence without conflict showed that after the applicant’s medical examination, 
and before the surrender of the policy by Hines, the applicant had been treated 
by physicians, and there had been a change in her health. All the testimony as 
to the applicant’s illness indicated that no one informed thereof, with the possible 
exception of Hines, had any intention or did anything to conceal it, and that the 
fact that she was ill readily could have been ascertained by any one, situated as 
Hines was, who sought information on the subject. Where the power of an agent 
is special and limited, it must be strictly construed, with the result that neither the 
agent nor a third person dealing with him as such can claim that the agent had a 
power which they had not a right to understand was conferred by the language 
authorizing the agent to act. Very v. Levy, 13 How. 345, 14 L. Ed. 173. 

The language of the provision in question negatives the conclusion that the 
defendant intended to empower Hines to deliver the policy to a third party without 
in any way seeking to inform himself as to the facts in regard to which he was 
required to satisfy himself before delivering it. Manifestly it was contemplated 
that Hines was to use some means of informing himself as to facts of which he 
was required to satisfy himself before parting with the instrument intrusted to 
him. The language used had the effect of forbidding him to deliver the policy 
until he was convinced or assured that the applicant had not consulted or been 
treated by a physician, and that there had not been any change whatever in her 
health since her medical examination. One whose authority to do an act is dependent 
upon his being satisfied or convinced of a fact before doing the act exceeds his 
authority when he does such act without having or seeking knowledge or informa- 
tion as to the existence or nonexistence of such fact. There is nothing to indicate 
that Hines in any way was misinformed or misled into believing that the facts 
were other than they really were. He could not enlarge his authority by failing to 
seek information as to facts as to which he was required to satisfy himself. 

The plaintiff, when acting for his wife in dealing with Hines in reference to 
the insurance applied for, was chargeable with notice of the restrictions or limita- 
tions on the latter’s authority to deliver the instrument sent to him, with the result 





Life] Chun Ngit Ngan v. Prudential Ins. Co. of America 591 


that, if Hines parted with the instrument when he was not ‘authorized to do so, his 
act was no more effective against the defendant than it would have been if the 
plaintiff had actually known of the agent’s lack of authority. At that time the 
facts of the change in the applicant’s health and of the treatment of her by physicians 
since the date of her medical examination were well known to the plaintiff, and 
were unconcealed, uncontroverted, and readily ascertainable by any one, situated as 
Hines was, who sought knowledge or information on the subject. The attending 
circumstances were such as to chargé the recipient of the instrument with notice 
that the act of Hines in parting with possession of it was unauthorized. There 
was no evidence tending to prove that, within the meaning of the terms of his 
agency, Hines satisfied himself of the nonexistence of facts which confessedly 
existed and were readily ascertainable. 

[5] It is apparent that rulings of the court were inconsistent with the above- 
stated views. The pleadings in the case put in issue the enforceability of the instru- 
ment in suit, on the grounds that it never became effective by an authorized delivery 
of it, and that, if it was duly delivered, the liability asserted did not accrue under 
its terms, because at the time of the delivery the applicant had an illness which 
increased the risk of loss. There was evidence to support findings that the instru- 
ment sued on was unenforceable on each of the grounds mentioned. The existence 
of one of those grounds was shown by uncontroverted evidence. Evidence without 
conflict showed that, when Hines surrendered the policy, a state of facts then existed 
which deprived him of authority to deliver it. A result of uncontroverted evidence 
showing that the instrument sued on never became effective by an authorized de- 
livery was that defendant was entitled to an instruction to the jury to find in its 
favor. 

It follows that the court erred in refusing to give the above-mentioned requested 
instruction to that effect. Because of above-mentioned errors, the judgment is 
reversed, and the cause is remanded for a new trial. 

Reversed. 


CHUN NGIT NGAN v. PRUDENTIAL INS. CO. OF AMERICA 
(Circuit Court of Appeals, Ninth Circuit. November 16, 1925.) 
No. 4660. i 
9 Federal Reporter (2d) 340 
1. INSURANCE—“CONTEST” OF POLICY MEANS CONTEST BY LIT- 

IGATION. 

Clause in life policy making it incontestable after one year imports contest by 
litigation, and mere notice of repudiation of policy and tender back of premiums 
paid is not such “contest” and does not extend period of limitation. 

(For other cases see Insurance, Dec. Dig., § 400.) 


2. INSURANCE—INSURED’S ADMINISTRATOR NOT NECESSARY OR 
PROPER PARTY IN INSURER’S SUIT TO ANNUL LIFE POLICY 
PAYABLE TO INSURED’S WIFE. 

Where insured’s wife was beneficiary of his life policy, his administrator was 
not necessary nor proper party to insurer’s suit to annul policy, and time between 
irsured’s death and appointment of administrator was not excluded in comput- 
ing year after which policy was incontestable. 

(For other cases see Insurance, Dec. Dig., § 400.) 


In Error to the Supreme Court of the Territory of Hawaii. 

Action by Chun Ngit Ngan against the Prudential Insurance Company of 
— Judgment for defendant, and plaintiff brings error. Reversed and re- 
manded. 

Thompson, Cathcart & Beebe, Frank E. Thompson, Eugene H. Beebe, and 
Marguerite K. Ashford, all of Honolulu, Hawaii, for plaintiff in error. 

" Frear, Prosser, Anderson & Marx, W. E. Frear, Mason F. Prosser, and 
Robbins B. Anderson, all of Honolulu, Hawaii, for defendant in error. 

Before Gilbert, Rudkin, and McCammant, Circuit Judges. 

Rupkin, Circuit Judge. This was an action on a life insurance policy contain- 
ing the familiar clause: “This policy shall be incontestable after one year from 
its date, except for nonpayment of premium, but if the age of the insured be mis- 
stated the amount or amounts payable under this policy shall be such as the 
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premium would have purchased at the correct age.” The policy was issued May 
1, 1922, and the insured died of tuberculosis about nine months thereafter. After 
his death, but within the year from the date of the issuance of the policy, the 
insurance company tendered to the beneficiary all premiums theretofore paid and 
demanded a return of the policy on the ground that the insured had made false 
and fraudulent representations concerning his health in his application for the 
-nsurance. Beyond this tender, demand, and notice, no action was taken by the 
insurance company to contest the policy within the year, either by way of defense 
to an action at law on the policy or by independent suit in equity to cancel it 
because of fraud in its procurement. Did the tender, demand, and notice constitute 
a contest within the meaning of the policy? The Supreme Court of the terri- 
tory answered this question ‘in the affirmative, the chief justice dissenting, and 
the case has been brought here by writ of error. 

[1] The overwhelming weight of authority supports the rule that the incon- 
testable clause commonly found in life insurance policies is in effect a short period 
of limitation, and that a policy can only be contested within the meaning of the 
clause by proceedings in court to which the insurer and the insured, or his repre- 
sentative or beneficiary, are parties. A mere attempt on the part of one of the 
parties to the contract to cancel it for fraud where no such right or power is 
reserved in the contract itself is futile. Indiana Nat. Life Ins. Co. v. McGinnis, 
180 Ind. 9, 101 N. E. 289, 45 L. R. A. (N. S.) 192; American Trust Co., v. Life 
Ins. Co., 173 N. C. 558, 92 S. E. 706; Murray v. State Mut. Life Ins. Co., 22 
R. I. 524, 48 A. 800, 53 L. R. A. 742; Lavelle v. Metropolitan Life Ins. Co., 209 
Mo. App. 330, 238 S. W..504; Mutual Life Ins. Co. v. Buford, 61, Okl. 158, 160 
P. 928; Monahan v. Metropolitan Life Ins. Co., 283 Ill. 136, 119 N. E. 68, L. R. A. 
1918D, 1196; Ramsey v. Old Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 108; 
Northwestern Mutual Life Ins. Co. v. Pickering (C. C. A.) 293 F. 496; Jefferson 
Standard Life Ins. Co. v. McIntyre (C. C. A.) 294 F. 886; Jefferson Standard Life 
Ins. Co. v. Keeton (C. C. A.) 292 F. 53. 

In Northwestern Mutual Life Ins. Co. v. Pickering, supra, the court said: 
“An effect of the provision in question was to fix a time limit for a contest of the 
policy by the insurer on a ground other than the nonpayment of premium. A contest 
so provided for imports litigation, the invoking of judicial action to cancel or 
prevent thesenforcement of the policy, either by a suit to that end or by a defense 
to an action on the policy. A mere denial or repudiation by the insurer of its 
liability under the policy, accompanied by a tender of the premium paid, is not a 
contest, within the meaning of the provision.” Certiorari denied, 263 U. S. 720, 
44 S. Ct. 229, 68 L. Ed. 524. 

In Great Western Life Ins. Co. v. Snavely, 206 F. 20, 124 C. C. A. 154, 46 
L. R. A. (N. S.) 1056, this court said: “The incontestable clause in the present 
policy is very general, excepting nothing from its scope, and by the strong current 
of authority precludes any defense after the expiration of one year on account 
of false statements, warranted to be true, although they may have been made for 
a fraudulent purpose This is true as spoken of the original policy. The grounds 
for its support are that insurance companies, in order to obtain business, represent 
that they wil! issue policies incontestable as to certain matters after a designated 
period and individuals negotiate with them on that basis. Furthermore, the clause 
constitutes in effect a short period of limitation, which it is perfectly competent 
for the parties to agree upon. While it is true that fraud vitiates all contracts, yet 
in contracts of the kind, where the beneficiaries are placed at a disadvantage because 
the dead cannot speak, it is not contrary to public policy for the parties to agree 
that the company shall be precluded upon the subject after some specific time, 
reasonable, within which to make investigation. The clause lends stability to the 
contract, and renders life insurance of greater value to the insured and beneficiary.” 

[2] If the clause in question is in effect a short period of limitation, it would 
seem that the running of that period can only be stopped by litigation in some, 
form, and such is the clear weight of authority, The insured died February 5, 
1923, and an administrator of his estate was not appointed until May 29, 1923. By 
reason of this fact there seems to be some contention that the period elapsing 
between the date of death and the date of the appointment of the administrator 
should at least be deducted in computing the time allowed for contesting the policy. 
If the policy was made payable to the estate or to the administrator, there would be 
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force in this contention. The policy here, however, was payable to the wife as 
beneficiary; neither the administrator nor the estate had any interest therein, and the 
administrator was neither a necessary nor a proper party to a suit to annul it. 
Under such circumstances, it was utterly immaterial when the administrator was 
appointed, or whether one was ever appointed. 

3] The statutes of the territory of Hawaii provide that the standard policy 
shall contain a provision that a policy shall be incontestable not later than two years 
from its date, except for nonpayment of premiums. Revised Stats. 1925, § 3464 (3). 
And it is now contended that by reason of this provision the decision of the Supreme 
Court of the territory was based upon a local statute, and that the construction given 
that statute by the local court should be accepted by this court. With this contention 
we are unable to agree. The action was based on a contract, not on a statute, and the 
contract derives its force and efficacy from the consent of the parties, not from any 
statute of the territory. As said by the court in Dunton v. Westchester Fire Ins. Co., 
101 Me. 372, 378, 71 A. 1037, 1039 (20 L. R. A. [N. S.] 1058): “But the Maine stand- 
ard policy, though its form is prescribed by statute, is not to be treated as a legislative 
enactment after it has beem accepted by the patties, but as a voluntary contract, 
which, like any other contract, derives its force and efficacy from the consent of the 
parties. 

In Ebner v. Ohio State Life Ins. Co. 69 Ind. App. 32, 47, 121 N. E. 315, 319, 
the court said: “The stipulation here, while prescribed by statute, derived its force 
from the consent of the parties to it as a part of a contract; hence it should be 
construed as a contract, rather than a statutory provision; its origin, however, 
being kept in view. 

In rendering judgment in favor of the beneficiary the trial court said: 

“It is the contention of the defendant that because of the fraud practiced on 
it by the insured, the policy of insurance was void, and that in thus tendering to 
the beneficiary the premiums that had been paid and demanding a return of the 
policy, the defendant contested the policy as it had a right to do. 

“The plaintiff, on the other hand, contends that the defendant could only have 
contested the policy, on the ground of fraud, by instituting, within one year from 
its date, some appropriate legal proceeding challenging its validity, and that merely 
tendering to the beneficiary the premiums that had been paid and demanding a return 
of the policy were not a contest within the meaning of the law. 

“The weight of both reason and judicial authority, in my opinion, support the 
plaintiff's contention. The defendant having failed to contest the policy of in- 
surance within one year after its date by instituting suit for that purpose is now 
estopped from questioning its validity.” 

A careful examination of the authorities has led us to the same conclusion. 

The judgment of the Supreme Court of the territory is therefore reversed, and 
the cause is remanded for further proceedings not inconsistent with this opinion. 


OCCIDENTAL LIFE INS. CO. v. HOLCOMB 
(Circuit Court of Appeals, Fifth Circuit. December 30, 1925.) 
No. 4616. 

10 Federal Reporter (2d) 125. 

1. INSURANCE—DEATH IN ENCOUNTER OF INSURED, IF INNOCENT 
OF AGGRESSION, OR IF HE COULD NOT REASONABLY ANTICI- 
PATE INJURY FROM HIS AGGRESSION, HELD “ACCIDENTAL.” 
Where insured is innocent of aggression or wrongdoing, or, if he is aggressor, 

could not reasonably anticipate bodily injury, his death by being killed in en- 

counter with another is “accidental” within usual accident policy. 
(For other cases see Insurance, Dec. Dig., 455.) 


2. INSURANCE—DEATH OF AGGRESSOR, WHO KNEW OR SHOULD 


HAVE ANTICIPATED POSSIBILITY OF DEATH IN ENCOUNTER, 
HELD NOT ACCIDENTAL. 


Death of aggressor is not accidental, within accident policy, where he knew 
or should have anticipated that other might ° kill him in encounter. 


(For other cases see Insurance, Dec. Dig. § 455.) 
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INSURANCE—INSURED’S DEATH IN ENCOUNTER HELD NOT 
ACCIDENTAL, WITHIN DOUBLE BENEFIT PROVISION OF LIFE 
POLICY. 

Where insured, after his demand that -G. sign written confession of improper 
relations with insured’s wife was refused, shot G., and was then shot and killed 
by G., held that death was not accidental, within life policy entitling beneficiary 
to double benefit in case of accidental death. 

(For other cases see Insurance, Dec. Dig., § 529.) 


In Error to the District Court of the United States for the Northern District 
of Texas; James C. Wilson, Judge. 

Action by Leta D. Holcomb against the Occidental Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed and remanded, with 
directions. 

W. M. Bates, F. H. Lowrance, and C. H. Read, all of Dallas, Tex., for 
plaintiff in error. 

W. P. McLean, Jr., of Fort Worth, Tex. (Mcl.ean, Scott & Sayers, of Fort 
Worth, Tex., on the brief), for defendant in error. 

Before Wa ker, Bryan, and Foster, Circuit Judges. 


Foster, Circuit Judge. This is a suit on a policy of life insurance. It was 
filed originally in the Forty-Ninth judicial district court of Tarrant county, Tex., 
and removed to the District Court. The policy provided for indemnity of $2,500 
for death from ordinary causes, and a rider was attached giving double benefit 
in case of death by accident. Prior to the bring of suit, defendant had tendered 
the face of the policy, less $18.80, a balance due on account of premiums, and 
after removal that amount ($2,481.20) was deposited in the registry of the 
District Court. At the trial the jury was waived by stipulation, and the case 
submitted on an agreed statement of facts. Judgment was entered for the double 
benefit, less the balance due, with interest, for a penalty of 12 per cent. on the 
amount not tendered, and for $500 attorney’s fees, under the Texas law, a total 
of $5,781.20. 


The material part of the provision of the policy for double indemnity is as 
follows: 

“That if the insured, while this policy is maintained in force by the payment 
of cash premiums, shall sustain personal bodily injury (excluding those received 
while engaged in military or naval service, whether as a volunteer or otherwise, 
or aeronautics, or suicide, or self-destruction, or any attempt thereat while sane 
or insane) which is effected by the happening of a purely accidental event, and 
which solely and independently of all other cases results in the death of the 
insured within 90 days thereafter, the company will pay the beneficiary, or bene- 
ficiaries, upon surrender of this policy and this supplemental agreement, double 
the face of the policy, making the total amount payable $5,000.” 


The salient facts shown by the stipulation are these: 

Holcomb, the insured, resided in Fort Worth, Tex., with his wife. He be- 
came suspicious of her relations with one Green, employed as a delivery man by 
a laundry. On a certain day Holcomb met Green at his residence, while he was 
delivering laundry. Holcomb cursed and abused Green, and told him if he caught 
him there any more he would kill him. On April 7, 1924, a few days later, Mrs. 
Hooks, a sister of Mrs. Holcomb, had a conversation with Green by telephone, 
and asked him to meet her at Lowe’s Pharmacy in the city of Fort Worth at 
3 o'clock the same afternoon. Holcomb was present when she had the telephone 
conversation, and knew that she was to meet Green at the place appointed. That 
morning Holcomb had become enraged with his wife, choked her, and compelled 
her to sign a statement to the effect that she had had improper relations with 
Green. ; 

Holcomb went to the pharmacy at about 2:30 p. m. and went behind a parti- 
tion in the rear. Mrs. Hooks arrived about 2:45 at the pharmacy. Green came 
shortly after, but they were not acquainted; so did not meet. Green passed through 
the store and went back to where Holcomb was waiting. Holcomb immediately 
charged him with improper conduct with Mrs. Holcomb, prepared a written confession 
of guilt and an agreement to leave the city, and demanded of Green that he 
sign it. Green denied any improper relations with Mrs. Holcomb and refused 
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to sign the statement. Immediately thereafter Holcomb drew his pistol and fired 
several shots into Green’s body, mortally wounding him. Green then drew his 
pistol and shot Holcomb, killing him instantly, Green died several hours later. 

Defendant in error insists that under the facts above stated Holcomb’s death 
must be considered accidental, and the beneficiary, his widow, entitled to be paid 
double benefit under the policy. In support of this contention reliance is had 
on the case of Lovelace v. Travelers’ Protective Ass’n (decided by the Supreme 
Court of Missouri) 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 
638, and the case of Hutcherson v. Sovereign Camp, W. O. W. (decided by the 
Supreme Court of Texas) 112 Tex. 551, 251 S. W. 491, 28 A. L. R. 823. Without 
stopping to detail the facts in those two cases, and without expressing any opinion 
as to the correctness of the conclusions reached, it is sufficient to say they are 
easily distinguished from the case at bar. The terms of the policies were 
essentially different, and on the facts disclosed, although the insured in each case 
was the aggressor in an encounter in which he was killed, death was a somewhat 
remote possibility when the affair started. 

[1, 2] It may be conceded that under certain circumstances an unlawful 
killing of the insured by another is to be considered accidental. The rule as 


laid down by the weight of authority, and of which the decisions quoted below are 
illustrative, may be stated as follows: 


Where the insured is innocent of aggression or wrongdoing, and is killed in 
an encounter with another, his death is considered accidental, within the meaning 
of the usual accident policy. Interstate Business Men’s Ass’n. v. Lester, 257 F. 
225, 168 C. C. A. 309. And even where the insured is the aggressor, if he could 
not reasonably anticipate bodily injury resulting in death to himself at the hands 
of another, the beneficiary may recover, Employers’ Indeminity Co. v. Grant 
(C. C. A.) 271 F. 136, 20 A. L. R. 1118. But where the insured is the aggressor, and 
knew, or should have anticipated, that the other might kill him in the encounter, the 


death is not to be a accidental. Taliaferro v. Travelers’ Protective Ass’n., 
80 F. 368, 25 C. C. A. 494, 


[3] In this case the meeting of the two men was not accidental, so far as Hol- 
comb was concerned, and it is apparent that any man of ordinary intelligence ought 
to have reasonably anticipated that Green would offer armed resistance. He had been 
threatened with death by Holcomb in the event of again visiting the latter’s home, 
and had had ample time to arm himself. When Holcomb demanded that he confess 
to illicit relations with Mrs. Holcomb, he denied such relations, and refused to sign 
the written confession tendered him; thus proving himself a man of courage and 
determination. No one could have thought that such a man would supinely submit 
to being shot down, and Holcomb must have known that there was a strong prob- 
ability of his suffering bodily injury at the hands of Green, when he attacked him. 
The facts in this case take it out of the general rule that injury at the hands of 
another is presumed to be accidental, and bring it within the exception illustrated by 
the case of Taliaferro v. Travelers’ Protective Ass’n., supra. 

The judgment appealed from is reversed, and the case remanded, with instructions 
to enter judgment in favor of defendant in error for the amount tendered. De- 


fendant in error to pay costs of the District Court as well as this court. 
Reversed. 


SANDERS v. JEFFERSON STANDARD LIFE INS. Co. 
(Circuit Court of Appeals, Fifth Circuit. December 26, 1925.), 
No. 4570. 

Federal Reporter (2d) 143. 

1. INSURANCE—DENIAL OF LIABILITY UNDER DOUBLE INDEMNITY 
CLAUSE, BECAUSE OF EXCEPTION THERETO, HELD NOT CON- 
TEST OF POLICY, WITHIN MEANING OF CONTESTABILITY 
CLAUSE. 

Under provision for double indemnity for accidental death, excepting injury in- 
flicted by another, expiration of policy period of contestability did not prevent insurer 
— — liability for double indemnity, on ground insured was intentionally shot 

y another. 


(For other cases see Insurance, Dec. Dig., § 400.) 
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2. INSURANCE—INCONTESTABILITY CLAUSE DOES NOT PREVENT 
QUESTIONING EXTENT OF COVERAGE. 
Incontestability clause does not prevent insured from disputing that insured’s 
claim is covered by the policy. 
(For other cases see Insurance, Dec. Dig., § 400.) 


Appeal from the District Court of the United States for the Southern District 
of Mississippi; Edwin R. Holmes, Judge. 

Suit by R. M. Sanders, administrator of the estate of William Thomas Sanders, 
deceased, against the Jefferson Standard Life Insurance Company. From a decree 
of the District Court for defendant (4 F. [2d] 555), plaintiff appeals. Affirmed. 

J. Morgan Stevens and W. Calvin Wells, both of Jackson, Miss., and Edw. 
Rightor, of New Orelans, La., for appellant. 

Wm. H. Watkins, of Jackson, Miss. (Watkins, Watkins & Eager, of Jack- 
son, Miss., and Brooks, Parker & Smith, of Greensboro, N. C., on the brief), 
for appellee. 

Before WALKER, Bryan, and Foster, Circuit Judges. 

Wa ker, Circuit Judge. This was a suit on a life insurance policy dated 
December 15, 1919, whereby the appellee, for the consideration stated, agreed to 
pay $20,000 to the insured on the 15th day of December, 1929, or, in the event of 
the insured’s prior death, to his executors, administrators, or assigns. The policy 
contained the following provisions: 

“Double Indemnity—The company will pay double the face amount of this 
policy if the death of the insured results from bodily injury, except thesé pro- 
visions do not apply if the insured shall engage in military or naval service or any 
allied branch thereof in time of war, or in case death results from bodily injury 
inflicted by another person or by the insured himself, or in case of self-destruction 
at any time, whether during the first policy year or afterwards, or from engaging 
in aeronautics or submarine operations either as a pessenger or otherwise.” 

At the bottom of the first page of the policy, and below the appellee’s signa- 
ture, was the following: 

“Guaranteed Settlements.—Subject to the conditions and limitations set forth 
in this policy, and in the event of liability under its provisions, settlement will 
be made as follows: 

“For death, ordinary causes $20,000.00 
For death, accidental causes 

In December, 1923, while the policy was in force, and when there had been no 
default in the payment of premiums, the insured died as the result of a gunshot 
wound inflicted intentionally by another person, without any fault on the part 
of or warning to the insured. After the appellee had paid $20,000, admitted by 
it to be due under the terms of the policy, this suit was brought to enforce the 
claim that an additional $20,000 was due under the above set out provisions of the 
policy. That claim was disallowed by the decree appealed from. Sanders v. 
Jefferson Standard Life Ins. Co. (D. C.) 4 F. (2d) 555. : 

[1, 2] In behalf of the appellant it was contended that in the situation dis- 
closed the provision that the policy “shall be incontestable for any cause except 
for nonpayment of premiums” deprived the insurer of the right to dispute its 
liability under the “double indemnity” provision, though by the express terms of 
that provision it was not to apply “in case death results from bodily injury in- 
flicted by another person.” We are of opinion that a result of sustaining this 
contention would be to subject the insurer to a liability not imposed by its policy. 
By the policy the insurer promised to pay specified sums of money in specified 
contingencies. We think that full effect is given to the above-quoted provisions 
by holding that, after the policy had been in force for one full year, and in the 
absence of any default in the payment of premiums, the insurer became in- 
contestably liable to pay $20,000, if the insured died from what was called “ordinary 
causes,” and became liable to pay also an additional $20,000 if the death of the 
insured resulted from a bodily injury not within any exception stated in the 
double indemnity provision. ; 

In the one case as well as the other, the liability of the insurer was con- 
ditioned upon the happening of the contingency which, by the terms of the policy 
was to give rise to that liability. Where the beneficiary sues on a life insurance 


. 
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policy, which by its terms was incontestable when the death of the insured is 
alleged to have occurred, it is open to the insurer to dispute its liability on 
the ground that the death of the insured had not occurred. Northwestern Life 
Ins. Co. v. Johnson, 254 U. S. 96, 101, 102, 41.S. Ct. 47, 65 L. Ed. 155. A pro- 
vision for incontestability does not have the effect of converting a promise to pay 
on the happening of a stated contingency into a promise to pay whether such 
contingency does or does not happen. It cannot properly be said that a party 
to an instrument contests it by raising the question whether under its terms a 
liability asserted by another party has or has not accrued. The maker of a 
promissory note payable one year after date would not contest it by resisting an 
attempt to enforce it before it was due. We are of opinion that within the meaning 
of the provision for incontestability, the insurer did not contest the policy by invoking 
the terms of the double indemmity provision, and that it was open to the insurer to 
deny the liability asserted on the ground that the contingency in which double indem- 
nity was payable did not occur. 
The decree is affirmed. 


BROTHERHOOD OF RAILWAY & STEAMSHIP CLERKS, FREIGHT 
HANDLERS, EXPRESS & lrg EMPLOYEES vy. RIGGINS. 
(6 Div. 712.) 
(Court of Appeals of Alabama. June 30, 1925. Rehearing Denied Aug. 4, 
19; Reversed on Mandate Feb. 2, 1926.) 
107 Southern Reporter 43 
1. INSURANCE—EVIDENCE HELD NOT TO SHOW AS MATTER OF 
LAW THAT INSURED HAVING CURVATURE OF SPINE INTEN- 
TIONALLY “DECEIVED” FRATERNAL ORGANIZATION BY REPRE- 
a0) THAT GENERAL HEALTH WAS GOOD (CODE 1923, 
§ j 
That one afflicted with curvature of the spine stated in his application for in- 
surance in fraternal organization that his general health was good held not to show 
as matter of law that he intentionally “deceived” insurer within meaning of 
Code 1923, § 8507, where it appeared that insured’s condition was very pronounced, 
and that he was a member of organization in good standing. 
(For other cases see Insurance, Dec. Dig., § 825[2].) 


2. INSURANCE—MISREPRESENTATION OF ONE INSURED IN FRA- 
TERNAL ORGANIZATION, AND AFFLICTED WITH CURVATURE 
OF SPINE, THAT HE WAS IN GENERAL GOOD HEALTH, HELD 
NOT TO “INCREASE THE RISK OF LOSS” (CODE 1923, § 8507). 
Where one, at time of making application for insurance in fraternal organization, 

was afflicted with curvature of the spine, and stated in application that his general 

health was good, and later died as result of pneumonia and tuberculosis of the spine, 
held that such alleged misrepresentation did not “increase the risk of loss” 
within Code 1923, § 8507; “risk of loss” as used referring to that contemplated 
by insured at time of issuance of policy. 

(For other cases see Insurance, Dec. Dig., § 723{[5].) 


3. INSURANCE—IN ACTION ON INSURANCE POLICY, GENERAL 
AFFIRMATIVE CHARGE FOR FRATERNAL ORGANIZATION HELD 
PROPERLY REFUSED (CODE 1923, § 8507). 

In action on insurance policy issued by a fraternal organization, general 
affirmative charge in- defendant’s favor held properly refused, where it did not 
appear that alleged misrepresentation as to insured’s health was made with actual 
intent to deceive, or that matter represented increased risk of loss within Code 
1923, § 8507. 

(For other cases see Insurance, Dec. Dig., § 825[2].) 


Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action on a policy of life insurance by Blanton Riggins against the Brother- 
hood of Railway & Steamship Clerks, Freight Handlers, Express & Station Em- 
ployees. From a judgment for plaintiff, defendant appeals. Reversed on mandate. 


¢ Certiorari granted by Supreme Court in Brotherhood, etc., v. Riggins, 107 
So. 44. . 
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Nesbit & Sadler, of Birmingham, for appellant. 

Arlie Barber, of Birmingham, for appellee. 

Rice, J. This appeal is from the judgment in a suit upon a policy of life 
insurance issued to Roy Hobart Riggins, and payable to Blanton Riggins, his 
father, the plaintiff, in the court below. 

The insured died December 31, 1923, while suffering from pneumonia and 
tuberculosis of the spine. The evidence is confused as to which disease was the 
primary cause of his death. The attending physician first reported to the appellant 
that the tuberculosis of the spine was the primary cause and later reported that 
the pneumonia was the primary cause. In each report he named the other disease 
as being the secondary cause. 

It was shown without dispute that for a long time prior to the date of the 
application for the insurance the deceased was suffering from tuberculosis of 
the spine, and had been under treatment for that disease, and that such affliction 
was a disease which adversely affected a person as an insurance risk. It was 
likewise shown that from his birth the insured had curvature of the spine or what 
is called a “hunchback,” and that this condition was very pronounced and very 
noticeable; also that “to a professional man curvature of the spine indicates tuber- 
culosis of the spine”; too that, for a great number of years, insured rarely, if 
ever, lost a day from his work on account of sickness, that he worked right up 
to the third day before his death, apparently in his usual condition of health. 

In his application for the policy here sued on, made on October 7, 1922, in- 
sure, in answer to the question, “What is the present condition of your health?” 
answered, “General health good.” 

It should be noted that the appellant is a fraternal organization, of which the 
insured was, at the time of making the application, issuance of the policy, and 
his death, a member in good standing, and that his signature to the policy 
of insurance mentioned, was witnessed by the president of the local lodge to which 
he belonged. 

Appellant, in prosecuting this appeal from the judgment rendered against it, 
assigns but a single error, the refusal of the trial court to give in its behalf the 
general affirmative charge; the contention being that insured’s statement in his 
application that his general health was good, under the circumstances, constituted 
a breach of warranty in such sort as to render the policy issued to him inoperative 
to bind it to pay. 

Section 8507 of the Code of 1923 provides: 


“No written or oral misrepresentation, or warranty in any contract of in- 
surance made by a secret fraternity, or other organization of like kind, which 
insures its members, or others, or in the negotiation of such a contract of in- 
surance, or in the application therefore, or proof of loss thereunder, shall defeat 
or avoid the contract of insurance, or prevent its attaching, unless such mis- 
representation is made with actual intent to deceive, or unless the matter mis- 
represented increase the risk of loss.” 


[1, 2] Under the evidence, as disclosed by the bill of exceptions, we hold that 
it is shown that it cannot be said as a matter of law appellant was either deceived 
or misled by the statement, above referred to, contained in the application of 
insured for the policy here sued on. No physical examination was made or re- 
quested. Insured’s appearance indicated his ailment. It is clear the “misrepresenta- 
tion,” if it was such, relied upon to defeat the policy, was not and could not have 
been made with “actual intent to deceive,” and we think the “risk of loss” men- 
tioned in the above-quoted section of the Code of 1923 has reference to the “risk 
of loss” contemplated by the insured at the time of the issuance of the policy. 
Construed in this way, it is evident that the said “misrepresentation” did not 
“fncrease the risk of loss.” 


[3] We therefore hold that there was no error in refusing to give the general 
affirmative charge in appellant’s favor. Code 1923, § 8507; 25 Cyc. 814; Joyce on 
Insurance (2d Ed.) vol. 3 § 2004; Providence Sav. Life Ass’n. Soc. v. Pruett, 
37 So. 700, 141 Ala. 688; Empire Life Ins. Co. v. Gee, 55 So. 166, 171 Ala. 435; 
Mutual Life Ins. Co. of N. Y. v. Mandelbaum, 92 So. 440, 207 Ala. 234, 29 
A. L. R. 649; Ala. Gold Life Ins. Co. v. Johnston, 2 So. 125, 80 Ala. 467, 59 Am. 
Rep. 816. 
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There being no prejudicial error in the record, the judgment is affirmed. 

Affirmed. 

Per CurtaM. Reversed and remanded on authority of Brotherhood of Rail- 
way & Steamship Clerks, etc., v. Riggins (Ala. Sup.) 107 So. 44 


BROTHERHOOD OF RAILWAY & STEAMSHIP CLERKS, FREIGHT 
HANDLERS, EXPRESS & STATION EMPLOYEES vy. RIGGINS. 
(6 Div. 527.) 
(Supreme Court of Alabama. Dec. 10, 1925.) 
107 Southeastern Reporter 44. 

1. INSURANCE—STATUTE REQUIRING ALL MATTERS AS TO CON- 
TRACTS OF INSURANCE TO BE EXPRESSED IN POLICY HELD 
ane TO FRATERNAL ORGANIZATION (CODE 1923, 
§ 8371). 

Code 1923, § 8371, providing that all matters as to contracts of insurance shall 
be plainly expressed in policy, held inapplicable to fraternal organization issuing 
benefit certificates. 

(For other cases see Insurance, Dec. Dig., § 688.) 


2. INSURANCE—WARRANTIES TO PRECLUDE RECOVERY UNDER 
a CERTIFICATE MUST BE MATERIAL (CODE 1923, §§ 8364, 
8507.) 

Since Code 1923, § 8507, applicable to insurance issued by fraternal organizations, 
and section 8364, applicable to ordinary insurance, were enacted to relieve against 
hardships arising from strict enforcement of common law as. to warranties, war- 
ranties in application for benefit certificate issued by fraternal organizations to pre- 
clude recovery must be material, such as to increase risk of loss. 

(For other cases see Insurance, Dec. Dig., 723[2].) 


4. INSURANCE—EVIDENCE THAT INSURED AT TIME OF APPLI- 
CATION HAD SPINAL TUBERCULOSIS HELD TO REQUIRE GEN- 
ERAL AFFIRMATIVE CHARGE FOR DEFENDANT IN SUIT ON 
DEATH BENEFIT CERTIFICATE. 

Where, in action on benefit certificate of fraternal organization, issued upon 
condition that all statements contained in application should form part of contract 
of insurance, it appeared that insured, at time of making application, was suffering 
from tuberculosis of the spine, and had previously had treatment therefor, but stated 
in application that he was in general good health, he/d that general affirmative 
charge for defendant was improperly refused. 

(For other cases see Insurance, Dec. Dig., § 825[2].) 


5. INSURANCE—FRATERNAL ORGANIZATION, ISSUING DEATH CER- 
TIFICATE TO MEMBER AFFLICTED WITH SPINAL TUBERCULOSIS, 
HELD NOT ESTOPPED FROM INSISTING ON WARRANTY OF IN- 
SURED THAT HIS GENERAL HEALTH WAS GOOD, BY KNOWL- 
EDGE THAT HE HAD CURVATURE OF SPINE. 

That applicant for insurance, suffering from tuberculosis of the spine at time 
of issuance of death benefit certificate, was a hunchback, held insufficient to estop 
fraternal organization issuing policy from insisting on warranty of insured that 
his general health was good. 

(For other cases see Insurance, Dec. Dig., § 724[2].) 

Certiorari to Court of Appeals. 

Petition of the Brotherhood of Railway & Steamship Clerks, Freight Handlers, 
Express & Station Employees for certiorari to the Court of Appeals to review the 
judgment and decision of that court in Brotherhood, etc., v. Riggins, 107 So. 43. 
Writ granted. 

Nesbit & Sadler and Evans Dunn, all of Sennen for petitioner. 

Barber & Barber, of Birmingham, opposed. 

GarvDNER, J. Petition for writ of certiorari to review the ruling of the Court 
of Appeals in affirming a judgment against petitioner in favor of Blanton Riggins 
in a suit on a death benefit certificate issued on the life of Roy Riggins, in which said 
Blanton Riggins, the father of insured, was named the beneficiary. 





it 


w 





600 The Insurance Law Journal, Vol. 66 [May, 1926 


The only question presented was the action of the trial court in refusing the 
general affirmative charge requested by the defendant. 

The defendant (to so designate petitioner here) is a fraternal organization 
and issued death benefit certificates to its members. Roy Riggins, a member of 
the order, made due application in writing to the death benefit department for 
the issuance of such certificate. In this application, in answer to the inquiry, 
he stated that his general health was good, and it was agreed therein that all 
statements and answers contained in the application shall form a part of the 
contract between the applicant and the death benefit department, and “are hereby 
warranted to be true, and that the certificate issued thereon is to be accepted 
upon the condition that, if any of the answers are untrue, then such certificate 
shall be null and void, and membership in the said death benefit department, 
together with all right to any benefit therein, shall be forfeited.” 

[1] The certificate of insurance issued refers to the application, and dis- 
closes that it was issued upon the statements and warranties therein contained. 
The defendant being a fraternal organization, its contract did not come within 
the influence of section 8371, Code 1923 (section 4579, Code 1907), and hence 
the requirement of said section, that all matters as to such contracts shall be 
plainly expressed in the policy issued, is without application. Supreme Ruler, 
etc, v. Darwin, 79 So. 259, 201 Ala. 687. It was without dispute that, at the 
time of the application for insurance, and for a long time prior thereto, the 
insured was suffering from tuberculosis of the spine, and had been under treat- 
ment for that disease, and that such affliction was a disease which adversely affected 
a person as an insurance risk. 


It is insisted that the statement in the application that insured’s general health 
was good constituted, under the undisputed proof, a breach of warranty render- 
ing the policy void. It is not seriously questioned that this statement, under all 
the circumstances here shown, constituted a warranty and not merely a repre- 
sentation. Kelly v. Life Ins., etc, Co., 21 So. 361, 113 Ala. 453; Empire Life 
Ins. Co. v. Gee, 55 So. 166, 171 Ala. 435; Ala. G. L. Ins. Co. v. Johnston, 2 
So. 125, 80 Ala. 467, 59 Am. Rep. 816; Mut. Life Ins. Co. v. Mandelbaum, 
92 So. 440, 207 Ala. 234, 29 A. L. R. 649; Travelers’ Ins. Co. v. Whitman, 80 
So. 470,:202 Ala. 388; 3 Joyce on Ins. § 1942 et seq. 


[2] To relieve against the hardship arising from strict enforcement of the 
common law as to warranties, section 8507 of the Code of 1923 was enacted, 
applicable to insurance in organizations of this character, just as section 8364, 
Code of 1923, applies to the ordinary insurance contracts. Under the provisions 
of said section 8507, therefore, the matter of warranty must be material, such as 
increased the risk of loss. In the case of Modern Brotherhood of Am. v. Jordan 
(Tex. Civ. App.) 167 S. W. 794, the court said: 

“A material risk is any previous affection which might reasonably have been 
considered a menace to the prolongation of the life of the insured, and _ that, 
had it been revealed, the application would have been rejected.” 


See, also, United B. Ass’n. v. Baker (Tex. Civ. App.) 141 S. W. 541; 
Supreme Ruler, etc., v. Hansen (Tex. Civ. App.) 153 S. W. 351. 

{3] While ordinarily what disease or sickness may be considered material 
to the risk may present a jury question (Empire Life Ins. Co. v. Gee, supra), 
yet there are some diseases of such known incurability and fatal character as 
would be known to all men, nonprofessional as well as medical men, to be material 
to the risk of insurance. Tuberculosis or consumption is held to be one of 
these diseases. Brown, Adm’x, v. Greenfield Life Ass’n, 53 N. E. 129, 172 Mass. 
498; Modern Brotherhood, etc., v. Jordan, supra. 


[4, 5] The insured, from the undisputed proof, as disclosed by the opinion 
of the Court of Appeals, was suffering from this disease at the time of his 
application, and had been previously upnder treatment therefor. The statement, 
warranted to be true, that his general health was good, was not true, and there 
was a breach of the warranty invalidating the contract. The authoritities herein 
cited disclose that whether tuberculosis was the primary or secondary cause of 
the death of insured was immaterial. It is not pretended that the defendant was 
aware of the disease with which the insured was suffering, and, indeed, the 
ruling of the court is not based upon any question of waiver or estoppel. We 
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think it clear the mere fact that insured was known to be what is called a “hunch- 
back” would not suffice for such purpose. 

Had the question related to one of fraudulent representations, the case of 
Mass. Mut. Life Ins. Co. v. Crenshaw, 70 So. 768, 195 Ala. 263, would have 
been pertinent, but the question was not that of fraud, but of breach of the 
warranty, to which the applicable authorities have been cited. 

It results that in our opinion the Court of Appeals erred in its ruling. The 
writ will be awarded, and the judgment reversed, and the cause remanded to 
that court for further proceedings therein in conformity to the views here ex- 
pressed. 

Writ awarded; reversed and remanded. 

All the Justices concur. 


SOVEREIGN CAMP, W. O. W., v. GRAHAM. (7 Div. 607.) 
(Supreme Court of Alabama. Jan. 21, 1926.) 
107 Southern Reporter 98. 

2. INSURANCE—LETTERS BY BENEFICIARY, WIFE OF DECEASED, 
CONTAINING NOTICE OF DEATH OF HUSBAND, AND CORRE- 
SPONDENCE CONCERNING NONPAYMENT OF DUES, HELD REL- 
EVANT AND ADMISSIBLE. 

In action on death benefit certificate, letters introduced by beneficiary, wife of 
deceased, containing notice to defendant of death of her husband, and corres- 
pondence concerning nonpayment of dues by insured, were relevant and ad- 
missible. 

(For other cases see Insurance, Dec. Dig., § 818[1].) 


4. INSURANCE—CERTIFICATE PROPERLY SUED ON AS OF ITS DATE, 

THOUGH ISSUED IN LIEU OF FORMER POLICY. 

A death benefit certificate disclosing on its face that it was issued in lieu of one 
issued in 1913, but is a new policy issued and dated in 1921, was properly sued 
on as issued of latter date, and objection to its introduction was properly over- 
ruled. 

(For other case see Insurance, Dec. Dig., § 818[1].) 


5. INSURANCE—DATING OF RECEIPT FOR PARTICULAR MONTH 
HELD SUFFICIENT. TO INFER THAT RECEIPT REFERRED TO 
MONTH OF THAT DATE, THOUGH RECEIPTS DID NOT EX- 
PRESSLY SO STATE. 

In action on death benefit certificate, though receipts for dues paid insurer did 

not expressly state for what month dues were paid, dating of receipts for a 

particular month was sufficient for jury to infer that receipt had reference to 

month of that date. 


(For other cases see Insurance, Dec. Dig., § 819[2].) 


6. INSURANCE—ALLOWANCE OF RECEIPTS FOR DUES IN EVIDENCE, 

AND PROOF OF CONTENTS OF LOST RECEIPTS, HELD NOT 

‘ ERROR UNDER THE EVIDENCE. 

In action on a death benefit certificatey where evidence showed loss and diligent 
search for receipts for dues paid insurer; that insured’s wife had seen receipts, 
which were identical with those offered in evidence, but bearing different dates 
signed by clerk of the lodge; and that she was familiar with their contents, 
it was not error to allow receipts to be introduced in evidence, and to permit 
proof of contents of those which were lost. 


(For other cases see Insurance, Dec. Dig., § 818[3].) 


8. INSURANCE—TESTIMONY CONCERNING RECEIPT FOR DUES HELD 
ADMISSIBLE AS SUFFICIENTLY IDENTIFYING RECEIPT FOR 
DUES FOR ONE OF MONTHS IN CONTROVERSY. . 2 
In action on death benefit certificate, testimony of father of beneficiary with 

regard to receipts seen in home of insured held admissible; such receipt being 

sufficiently identified as of month in which defendant claimed dues were not 
paid. 


(For other cases see Insurance, Dec. Dig., § 818[3].) 
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10. INSURANCE—WHETHER OR NOT INSURED WAS AN IRREGULAR 
ATTENDANT AT MEETINGS OF LOCAL DEFENDANT LODGE HELD 
IRRELEVANT. 

In action on death benefit certificate against a fraternal benefit association, 
whether or not insured was an irregular attendant at meetings of the local camp 
of defendant was irrelevant, and hence it was not error to sustain an objection 
to question as to whether local camp. had held regular meetings. 

(For other cases see Insurance, Dec. Dig., § 818[1].) 

11. INSURANCE——WHETHER DUES WERE PAID BY INSURED OR 
SOME ONE FOR HIM HELD IMMATERIAL. 

In action on death benefit certificate, it is immaterial whether dues for previous 
years were paid by insured or by some one for him. 

(For other cases see Insurance, Dec. Dig., § 740.) 


15. _INSURANCE—AFFIRMATIVE CHARGE PROPERLY REFUSED, 
WHERE ISSUES WERE IN CONFLICT. 
In action on death benefit certificate, where issues were in conflict, the affirmative 
charge was properly refused. 


(For other cases see Insurance, Dec. Dig., § 825[1].) 


Appeal from Circuit Court, Talladega County; S. W. Tate, Judge. 

Action on certificate or policy of insurance by Vera G. Graham against the 
Sovereign Camp of the Woodmen of the World. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

Plaintiff's witness Darden testified that he was the father of the plaintiff and first 
saw the three receipts introduced in evidence in the room of the insured after the 
death of insured. 

This witness was asked: “Prior to his death did you at any time see one of 
these receipts on the same form of these three introduced in evidence ?’—and 
answered: “I did.’ He was then asked: “Where were you when you saw that 
receipt ?”—and answered: “I was in Graham’s room.” To each of these questions 
defendant objected and moved to exclude the answers. The court overruled each 
objection and motion to exclude, and these rulings are made the basis of assign- 
ments 74-77. 

The witness further testified that he saw the receipt “about April 17, 1922; 
it was identically the same form as these three that have been introduced in 
evidence.” 

Assignment 79 is predicated upon the rulings of the trial court sustaining 
plaintiff’s objection to the question propounded by defendant to the witness Gar- 
rison, viz.: “Has Albany Camp for the past few years back of 1921 held regular 
meetings ?” 

C. H. Roquemore, of Montgomery, for appellant. 

L. H. Ellis, of Columbiana, for appellee. 

GARDNER, J. Suit by appellee against appellant upon a death benefit cer- 
. tificate issued to James V. Graham, and in which plaintiff—his wife—was named 
as beneficiary. 

The husband died September 15, 1922, and the defense to this action rested 
upon the theory that he had been automatically suspended under the Constitution 
and by-laws of this fraternal association for nonpayment of dues, particularly those 
of March, 1922, and also the subsequent months of April, May, June, July, and 
August, 1922. ; 

[1-3] In advance of the trial plaintiff propounded certain interrogatories to 
defendant, and called upon defendant to attach copies of correspondence passing 
between the parties relating to this claim. Defendant refused to do so, but upon the 
trial produced the original letters upon order of the court. This correspondence 
contained matter pertinent to the issues involved, and proper for inspection of 
plaintiff's counsel, and in this ruling there was no error. Argument of counsel for 
appellant seems to assume that all these letters were introduced in evidence by 
plaintiff, but our investigation of the record discloses that plaintiff offered only 
five of these letters, and the remaining letters were subsequently introduced by 
the defendant. Of the letters offered by plaintiff, one was written by her - 
defendant giving information of the death of her husband and her claim —— 
beneficiary named in his certificate or policy; another was the reply receive 
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denying liability solely on the ground of suspension for nonpayment of dues . 
a third, a letter of defendant to plaintiff's counsel to like effect, but confining 
the ground to the dues of March, 1922; the fourth letter by defendant to counsel 
for plaintiff insisting on suspension for nonpayment of dues for the months 
subsequent to March; and the last letter, the reply by counsel to the first of 
these letters. Clearly the first four letters mentioned were relevant and ad- 
missible, and, should there exist any doubt as to the last letter, its admission in 
evidence could be of no possible injury in any event, as it was but a reiteration 
that the March dues were paid. Of course, as to the other letters which appear to 
have been offered in evidence by defendant, no complaint by appellant can here 
be made. Assignments of error 1 to 25, inclusive, are without merit. 

[4] The policy sued upon discloses on its face that it was issued in lieu of 
one issued in January, 1913, but it is a new policy issued and dated in 1921, and 
was properly sued upon as issued of that date. The objection to its introduction 
was properly overruled. What has been said above in regard to the introduc- 
tion of the letters sufficiently answers assignments of error 27 to 47. 

[5} Numerous assignments of error are based upon the rulings of the court 
permitting plaintiff to offer in evidence certain receipts for dues: purporting to have 
been issued by the local camp clerk, with particular reference to receipts for the 
months of March, May and July, 1922, and also permitting plaintiff to testify as 
to the contents of other receipts of like character for different months, which plain- 
tiff insisted had been lost. Plaintiff stated that she was familiar with the hand- 
writing of Garrison, the local clerk; that the above-named receipts offered in evi- 
dence, together with other receipts of her husband, were brought to her by her hus- 
band, and she put them away in his trunk. The receipts purported to be upon 
stationery of the order and from the local camp for dues from plaintiff's husband, 
and signed by “S. R. Garrison, Clerk,’ and duly dated as to the month and year. 
Plaintiff testified that these receipts were in the handwriting of said Garrison. 

While the receipts did not in express terms state for what month the dues were 
paid, yet we think the dating of the receipt for a particular month was sufficient; 
nothing to the contrary appearing from which the jury could infer that the receipt 
had reference to the dues of the month of that date. 

[6] Plaintiff testified as to receipts other than the three offered in evidence, 
both before and after March, 1922. As to receipts prior to March, however, no con- 
troversy arises, for it was conceded by defendant in open court that plaintiff’s hus- 
band was in good standing prior to said month. But, as to all these receipts, the 
evidence shows their loss and diligent search where they were kept and should have 
been located; that plaintiff had seen them; that they were identical with the three 
offered in evidence, but bearing different dates, purported to be signed by said Garri- 
son, and were in his handwriting; and plaintiff’s familiarity with their contents. 
We are of the opinion the court committed no error in allowing the receipts to be 
introduced in evidence and the proof of the contents of those which were lost. This 
will suffice for these several assignments of error without specific treatment of 
each. 

[7] As previously shown, plaintiff testified on direct examination that she knew 
the handwriting of Garrison, the local clerk. On cross-examination, it appeared 
her knowledge thereof was limited to familiarity with his handwriting as seen on 
documents, the genuineness of which was not questioned, and some of which were 
in evidence. 1 Greenleaf on Evidence (16th Ed.) § 577. Counsel for appellant 
insists sufficient familiarity was not shown, but we think the argument applicable 
to the weight of her testimony in this respect, and not to its admissibility. ; 

[8] The evidence of the witness Darden sufficiently discloses that he was testify- 
ing as to the April receipt, which he saw in the home of the insured, and no reversible 
error appears as to this ruling, which constitutes assignments of error 74 to 77. 

[9] The witness Garrison testified by way of introduction (Cooper v. State, 63 
Ala. 80) as to his place of residence, his present work in the mail service for the 
government, and that he was clerk of the local camp. Defendant offered to go 
further and show that at some time in the past witness had held some other civil 
office in the county, but we are of the opinion no reversible error appears in the 
action of the court in sustaining objection thereto. , 

[10] Whether or not the insured was an irregular attendant at meetings of the 
local camp was irrelevant to any issue in the case, and assignment of error 79 is 
without merit. 
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[11, 12] It was conceded that dues for 1921 had been paid, and it is immaterial 
whether paid by insured or by some one for him. Garrison, the clerk, denied the 
issuance of the receipts for March, May, and July, 1922, and the question asked on 
cross-examination as to who was authorized by him to collect dues was within the 
legitimate range of such an examination. The trial court, moreover, expressly in- 
structed the jury that, if any dues were paid to any such authorized person, it would 
not be considered as payment, unless it reached the camp clerk during the month in 
which it was paid, so in no event could injury have resulted. Assignments 80 and 
81 present no reversible error. 

[13] It is not pretended that notice of any delinquency was necessary to be 
given an insured in order to effectuate his suspension for nonpayment of dues. The 
relevancy of the question whether the clerk had given insured notice of suspension 
(assignment of error 83) did not appear on its face, and the court, not being informed 
as to any matter affecting the relevancy thereof, will not be put in error for sus- 
taining objection thereto. 

{14, 15] The issue of fact as to the payment of the dues, and the receipt thereof 
by Garrison, was in conflict and properly submitted for the jury’s determination. 
The affirmative charge was properly refused as to the counts of the complaint, and 
also upon any theory that the pleas were established without conflicting evidence. 

Careful consideration has been given the insistence that a new trial should have 
been granted upon the ground the verdict was contrary to the great weight of the 
evidence. The rule governing this court in questions of this character is well under- 
stood, and needs no restatment here. Suffice it to say, guided by this rule, we are 
not persuaded the ruling of the court below denying the motion should be here 
disturbed. 

Finding no reversible error, the judgment will be affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Miller, JJ., concur. 


EDDIE v. NEW YORK LIFE INS. CO. (Civ. 5268.) 
(District Court of Appeal, First District, Division 2, California. Nov. 14, 1925. 
Hearing Denied by Supreme Court Jan. 11, 1926.) 
242 Pacific Reporter 501. 

1. INSURANCE—UNPAID PREMIUM NOTE HELD NOT TO EXTEND 
Hon FOR COMMENCEMENT OF AUTOMATIC EXTENDED INSUR- 
ANCE. 

Where premium note provided that, if note was not paid on or before time it 
became due, all rights of insured should then be same as if no part of premium 
had been paid, held that, on failure to pay note, it did not work an extension of time 
when extended insurance would automatically start after lapse. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

2. INSURANCE—PROVISIONS OF PREMIUM NOTE HELD NOT IN VIO- 
LATION OF STATUTE. 

Premium note, providing that, if note was not so paid, all rights of insured 
should then be same as if no part of premium had been paid, construed as not extend- 
ing time for commencement of automatic extended insurance, held not in violation 
of Civ. Code, § 450. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


Appeal from Superior Court, Los Angeles County; Charles S. Burnell, Judge. 

Action by Edward C. Eddie against the New York Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. Affirmed. 

Charles J. Kelly, of Los Angeles, for appellant. 

Meserve & Meserve, of Los Angeles, for respondent. 

Nourse, J. This action was tried on a stipulation of facts to recover on a 
policy of life insurance issued by the defendant company to Charlotte F. Eddie, de- 
ceased. Judgment went for the defendant, and the plaintiff appeals on the judgment 
roll and a bill of exceptions. To 

By the terms of the policy the defendant promised to pay the plaintiff, who was 
the beneficiary therein, the sum of $5,000 upon proof of the death of the insured. 
The policy called for the payment of annual premiums of $159.55 each on the 23d 
day of February of each year in advance. The policy contained the usual nonfor- 
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feiture clause providing that, in case of default of any premium payment, the cash 
surrender value of the policy, including dividends accrued, if any, should be applied 
as a premium upon paid-up nonparticipating insurance in accordance with the schedule 
fixed in the policy, and also provided that within three months after default the 
insured might at her option receive either the cash surrender value or paid-up insur- 
ance. Annual premiums on the policy were paid for the first two years in cash. 
The premium due February 3, 1916, was not paid, but in lieu thereof a lien note for 
the full amount was executed by the insured and delivered to the defendant. On 
February 23; 1917, another annual premium became due, as well as interest on this 
lien note of February 23, 1916. At the same time there became due the insured by 
way of dividends on the policy the sum of $26.95. The insured was unable to pay 
the premium for the fourth year, and an agreement was thereupon executed between 
the insurer and the insured which is commonly referred to as the “blue note.” This 
note was for the sum of $111, and was made payable on August 23, 1917. The note 
recited that it was accepted by the insurer at the request of the maker, together 
with $48.55 in cash paid by the insured, and that this was all done on the express 
agreement between the parties; that, although no part of the premium due on Feb- 
ruary 23, 1917, had been paid, the insurance under the policy shall be continued in 
force until midnight of August 23, 1917; that, if this note is paid on or before the 
time it becomes due, such payment, together with the cash mentioned, will be accepted 
as payment of the premium due February 23, 1917, but that, if the note is not so paid, 
it shall thereupon automatically cease to be a claim against the maker, the insurer 
shall retain the cash as part compensation for the rights and privileges granted by 
the extension of the policy, and all rights of the insured shall then be the same 
as if no part of said premium had been paid, except only that the time within which 
the insured may make a choice of benefits after the lapse is extended for three months 
after the due date of the note, but no longer. The insured failed to pay the note, 
or any part of it, and failed to pay any of the premiums due upon the policy covered 
by the note, and neither the insured nor any one in her behalf within three months 
after August 23, 1917, or in fact at any time, made any choice of. benefits after the 
lapse of the policy as provided therein. The insured died on the 5th day of November, 
1917, and immediately thereafter demand was made upon the defendant by the bene- 
ficiary for full payment of the policy. 

The complaint alleged the facts concerning the issue of the policy, the payment 
of the annual premiums thereon, and the execution of the two notes hereinbefore 
referred to. It was also alleged on information and belief that on the 23d day of 
February, 1917, the cash surrender value of the policy, less the indebtedness due the 
insurer, and including the dividend due the insured, was sufficient to purchase ex- 
tended insurance for the period of 434 days from February 23, 1917; that is, to 
and including May 1, 1918. This allegation of the complaint was denied, and the 
court found that it was not true that the cash surrender value of the policy on 
February 23, 1917, was sufficient to purchase extended insurance for any period 
of time, and it was found that it was not true that by the use of any dividend due 
the insured, or by any other means extended insurance was purchased, or that the 
insured was entitled to extend her insurance after February 23, 1917, for any period 
or in any amount whatsoever. 

The case depends upon this finding: If it were true, as alleged in the com- 
plaint, that the policy had on February 23, 1917, a cash surrender value sufficient to 
call for paid-up insurance for a period beyond the date of the death of the insured, 
there would be some reason in the argument of appellant that the parties were not 
competent to enter into the contract of February 23, 1917, whereby this right on 
the part of the insured was abrogated in consideration of the acceptance by the 
insurer of the so-called blue note. This would be so because of the provisions of 
section 450 of the Civil Code, which section, after providing for the inclusion of 
automatic nonforfeiture clauses in policies of insurance, provides that no agreement 
between the insurer and the insured shall be sufficient to waive any of those pro; 
visions. But the. difficulty with appellant’s case is that, although he alleged facts 
which would seem to bring him within the purview of the section of the Civil Code, 
he failed to prove the allegations of his complaint, and the trial court held that 
those allegations were not true. On this appeal our attention has not been directed 
to any evidence in support of the allegations of the complaint or contrary to the 
finding made by the trial court. Such being the case, we are, of course, bound by 
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that finding. In argument the appellant. insists that on February 23, 1917, after 
deducting all indebtedness due the company, the policy had a net cash surrender 
value of $30.45, and that in accordance with the stipulation of the parties the net 
single premium for the purchase of nonparticipating extended insurance was at the 
rate of $4 per month. The appellant then contends that the insured was therefore 
entitled to paid-up nonparticipating insurance for the period of 231 days. To sup- 
port this contention appellant argues that the period of default should be fixed at 
August 23, 1917, rather than February 23d of the same year, and on that basis 
argues that the extended insurance covered a period beyond the death of the deceased. 
There are two errors in the argument of appellant which are apparent: First, it is 
wholly out of accord with the allegations of the complaint and the findings of the 
trial court; and, second, the date of default or lapse of the policy was on February 
23d rather than August 23d. 

The legal effect of a note such as that executed on February 23, 1917, has fre- 
quently been before the courts of this country, and it has uniformly been held that 
such notes do not work an extension of the time when the extended insurance would 
automatically start after a lapse, but that such notes are merely accommodations to 
the insured, to be construed in accordance with their terms that, if the insured fails 
to pay within the time designated in the note, the policy shall be deemed to have 
lapsed at the time of the forfeiture. Underwood v. Jefferson Standard Life Ins. 
Co., 98 S. E. 832, 835; White v. New York Life Ins. Co., 177 N. C. 327, 200 Mass. 
510, 513, 86 N. E. 928, 929; Robnett v. Cotton States Life Ins. Co., 148 Ark. 199, 
230 S. W. 257, 259, 260; Bogue v. New York Life Ins. Co., 103 Neb. 568, 173 N. W. 
591, 592. In White v. New Lork Life Ins. Co., supra, a blue note similar to the 
one here under consideration was executed on August 19, 1906, the date when the 
annual premium was due. It recited the payment of part of the premium in cash, 
and provided for an extension of the insurance providing that the note was paid 
prior to February 19, 1907, and also provided that, if not so paid, it should not be 
a charge against the maker, and that all rights under the policy should automatically 
cease. The note was not paid on its due date, and some time thereafter the insured 
died. The Supreme Court of Massachusetts, in holding that the parties were bound 
by the terms of the blue note, said that the cash payment was to be treated as a 
consideration for the privilege which the insured enjoyed, and that “the rights of 
beth parties in reference to the policy were precisely the same as if this note had 
never been given, and the payment in cash had never been made.” 

[1, 2] The only answer which the appellant makes to the authorities cited is 
that they are not in harmony with the provisions of section 450, Civil Code. But in 
this respect we are not able to agree with the appellant. The section provides that 
every policy of life insurance upon the life of a resident of this state and delivered 
within the state shall make certain provisions for automatic nonforfeiture, and de- 
clares that any agreement tending to waive such provisions shall be: invalid. The 
blue note in question is not such an agreement. The policy contained all the require- 
ments covered by the Code section. The rights of the insured thereunder were not 
affected by the execution of the blue note. If this note had not been executed, the 
policy would have terminated on February 23, 1917, and any surrender value which 
it might have would then accrue to the insured. By the execution of the blue note 
the insured was merely given an extension of time within which she might have 
paid the premiums to continue the policy in force. She was wholly competent, how- 
ever, to contract with the company that, if she would not perform her part of the 
contract, the note would not be an enforceable obligation against her, and that in 
that event the rights of both parties under the insurance policy should be the same 
as if the note had not been executed. Manifestly these rights, so far as the insured 
was concerned, were to exercise the option to make a choice of the benefits covered 
by the policy in the event of a lapse. Not only by the terms of the policy itself but 
by the agreement of the parties expressed in the blue note the lapse of the policy 
was fixed as of February 23, 1917. Underwood v. Jefferson Standard Life Ins. Co., 
supra, and White v. New York Life Ins. Co., supra. If, as appellant contends, the 
policy had a surrender value of $30.45, which would have entitled the insured to 231 
days of paid-up insurance, that period, reckoned from February 23, 1917, expired 
before the death of the insured. The blue note did not, therefore, curtail any of the 
rights or guaranties given the insured by the statute. 

Judgment affirmed. ; 

We concur: Langdon, P. J.; Sturtevant, J. 





Jeremiassen v. Waldsburger 


IN RE WALDSBURGER’S ESTATE 
JEREMIASSEN v. WALDSBURGER. (No. 11450.) 
(Supreme Court of Colorado. Jan. 11, 1926.) 
242 Pacific Reporter 982. 
INSURANCE—LOAN MADE BY INSURER TO INSURED, UNDER 
POLICY, BINDING ON BENEFICIARY. 


A loan by insurer to insured, under provision in policy, binds beneficiary, and 
insurer may deduct loan from value of policy at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 523.) 

Department 1. 

Error to County Court, City and County of Denver; George A. Luxford, Judge. 

Claim by Nels Jeremiassen against the estate of Inger Mary Waldsburger, 
deceased, Alfred Waldsburger, administrator thereof. From an order disallowing 
claim, claimant brings error, and applies for a supersedeas. Application for super- 
sedeas denied, and judgment affirmed. 

Tolles & Cobbey, of Denver, for plaintiff in error. 

W. W. White and John S. Stidger, both of Denver, for defendant in error. 

ALLEN, C. J. This cause is here upon writ of error to review an order of the 
county court of the city and county of Denver disallowing a claim against the estate 
of Inger Mary Waldsburger, deceased. The claimant applies for a supersedeas, and 
both sides desire a final determination of the cause upon this application. 

The claimant is the beneficiary under a life insurance policy issued to the de- 
cedent. in her lifetime. His claim against her estate is the amount which the insur- 
ance company deducted from the principal sum named in the policy, on account 
of a loan previously made to the insured, when it paid the insurance money to the 
claimant, as beneficiary. Error is assigned to the disallowance of the claim. The 
question presented is whether, under the admitted facts and the contract of insur- 
ance, the claim is valid. 

The insurance policy provided for the payment of $3,000 to the beneficiary, “if 
the insured shall die while this policy is in force.” Following that provision was 
the following clause: 

“But the residue (if any) of the current year’s premium unpaid, together with 
any indebtedness to said company, shall first be deducted therefrom.” 

Under the heading “Privileges and Conditions,” the policy contained the follow- 
ing clause: 

“3. Policy Loans——The company will loan upon the sole security of this policy, 
to the owner thereof, at a rate of interest not exceeding 6 per cent. per annum in 
advance, * * * an amount including any previous loans or indebtedness not ex- 
ceeding the sum set out in the table below. * * *” 

The policy was issued on December 7, 1904, and on December 29, 1920, the 
insured obtained a loan from the insurance company in the sum of $1,347. The 
indebtedness was thereafter reduced to $1,263.77. The insured died on August 12, 
1924. The insurer paid the beneficiary the sum of $1,736.23, being the difference 
between $3,000 and $1,263.77, the amount of the insured’s indebtedness to insurer. 

The beneficiary’s claim against the estate of the deceased insured, for the sum 
of $1,263.77, is based upon the contention that when claimant was named beneficiary 
he had a vested interest in the policy, to the extent of $3,000, the principal sum, 
and that, if the insured borrowed money from the insurer, it would not affect the 
beneficiary’s right to the principal sum. 

This contention is not sound, in view of the loan provision contained in the 
policy. Whatever interest the beneficiary had was an interest in the amount pay- 
able under the policy under the conditions existing, with reference to loans, at the 
time of the death of the insured. In this case the amount payable was the sum 
actually paid to the beneficiary by the insurer. 

The plaintiff was entitled only to what the policy gave him. The contract was 
subject to the contingency that the insured might borrow money on it, thus lessening 
the amount payable, and this without his permission or consent. Healy v. Prudential 
Ins. Co. of America (Sup.) 140 N. Y. S. 505, 507. A loan made under the provi- 
sions of the policy is binding on the beneficiary. 37 C. J. 412, note 39 (f): The 
insurer has the right to deduct the loan from the value of the policy at the time 
of the insured’s death. Morgan v. Prudential Ins. Co., 209 Ala. 110, 95 So. 355. 
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To the same effect is Walker v. Penick’s Executor, 122 Va. 664, 95 S. E. 428, where 
it was further held that the beneficiary has no claim against the estate of the de- 
ceased insured because of the deductions made by the insurance company on account 
of loans made to insured during the latter’s lifetime. 

In accord with the foregoing are the cases cited in 32 C. J. 1166, notes 84 and: 
92. Plaintiff in error relies upon Muller v. Penn Mutual Co., 62 Colo. 245, 161 P. 
148. That case involved an assignment of the policy, not a loan thereon. It is not 
controlling in the instant case. 

There was no error in disallowing the claim. The application for a supersedeas 
is denied, and the judgment is affirmed. 
Burke and Adams, JJ., concur. 


DAVIS v. METROPOLITAN LIFE INS. CO. (No. 4856.) 
(Supreme Court of Georgia. Jan. 15, 1926.) 
131 Southeastern Reporter 490. 
(Syllabus by the Court.) 


1. INSURANCE—INSURER, AS BETWEEN ITSELF AND AGENT, MAY 
DEFINE AND LIMIT AGENT’S POWER; LIMITATIONS ON POWER 
OF AGENT AFFECT THIRD PERSONS DEALING WITH HIM WITH 
KNOWLEDGE THEREOF; WHEN NOTICE OF LIMITATIONS ON 
AGENT’S POWER IS EQUIVALENT TO KNOWLEDGE STATED. 

“It was within the power of the insurance company, as between itself and its 
agent, to define and limit the powers of the latter. Limitations upon the power of 
the agent affect all third persons dealing with him who have knowledge or notice 
thereof; and any notice of limitations upon the agent’s power, which a prudent 
man is bound to regard, is the equivalent of knowledge to the insured.” Reliance 
Life Insurance Co. v. Hightower, 148 Ga. 843, 845, 98 S. E. 469, 470, and citations; 
New York Life Insurance Co. v. Patten, 151 Ga. 185, 106 S. E. 183, and citations; 
Hutson v. Prudential Industrial Insurance Co., 122 Ga. 847, 50 S. E. 1000; Rome 
Industrial Insurance Co. v. Eidson, 138 Ga. 592, 75 S. E. 657. 

(For other cases, see Insurance, Dec. Dig. §§ 78, 87.) 


2. INSURANCE—STIPULATION IN SIGNED APPLICATION LIMITING 
POWERS OF AGENTS, WITH OTHER WORDS IN POLICY, HELD 
SUFFICIENT TO CHARGE APPLICANT WITH NOTICE OF DEAL- 
ING WITH SPECIAL AGENT. 

The stipulation in the signed application, limiting the powers of agents, medical 
examiners, and other persons, coupled with other words in the policy, were sufficient 
to charge the applicant with notice that she was dealing with a special agent with 
limited powers. Other statements in the application show knowledge of the terms 
of the insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


3. INSURANCE—VERDICT REQUIRING INSURED TO SURRENDER 
POLICY AND THAT IT BE CANCELED FOR INSURED’S FRAUD 
HELD SUPPORTED BY THE EVIDENCE. 
ee was supported by evidence. The court did not err in refusing a 

new trial. 


(For other cases, see Insurance, Dec. Dig. § 249.) 
4. QUESTION NOT DECIDED. 

We do not decide whether equity has jurisdiction to cancel an insurance policy 
after loss, because that question is not made in the case. 

Russéll, C. J., dissenting. 

Error from Superior Court, Floyd County; Moses Wright, Judge. 

Suit by the Metropolitan Life Insurance Company against Florence Davis. Judg- 
ment for plaintiff. To review the judgment overruling the motion for a new trial, 
defendant brings error. Affirmed. 

On June 24, 1922, the Metropolitan Life Insurance Company executed and 
delivered a policy of insurance in the sum of $1,000 upon the life of Mrs. Marie 
Quarles. Mrs. Florence Davis, the mother of the insured, was named in the policy 
as beneficiary. The insured died on February 15, 1923. On March 17, 1923, the 
insurance company filed a petition against Mrs. Davis, praying that she be required 
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to surrender said policy, and that a decree be made by the court canceling the same 
and holding that there was no liability on the part of the petitioner to defendant 
on account of said policy. The right to this relief is based upon the allegation in 
the petition that the issuance of the policy was procured through fraud on the part 
of the insured. There is attached to the petition a copy of the policy of insurance 
and of the application made by the insured for the issuance of the same. In part 
A of the application the following appears: j 


“It is understood and agreed: (1) That the foregoing statements and answers 
are correct and wholly true, and, together with the answers to the questions on part 
B hereof, they shall form the basis of the contract of insurance, if one be issued. 
(2) That no agent, medical examiner, or any other person except the officers at the 
home office of the company, have power on behalf of the company: (a) To make, 
modify, or discharge any contract of insurance; (b) to bind the company by making 
any promises respecting any benefits under any policy issued hereunder. (3) That 
any statement made to or by, or any knowledge on the part of, any agent, medical 
examiner, or any other person, as to any facts pertaining to the applicant, shall not 
be considered as having been made to or brought to the knowledge of the company, 
unless stated in either part A or B of this application.” 

This is followed by the signature of the applicant. In part B of the application 
the following appears: 


“T hereby certify that I have read the answers to the questions in part A hereof, 
and to the questions in part B hereof, before signing, and that they have been cor- 
rectly written as given by me, and that they are full, true, and complete, and that 
there are no exceptions to any such answers other than as stated herein.” 

This is likewise followed by the signature of the applicant. The copy of the 
policy attached to the petition recites that it is issued: 


“Tn consideration of the application for this policy, copy of which is attached 
hereto and made a part hereof, and of the payment of the % annual premium of 
twenty-two dollars and eighty-five cents, and of the payment of a like amount upon 
each 24th day of June and December hereafter, until twenty full years’ premiums 
shall have been paid, or until the prior death of the insured.” 


It also contains the following: 


“The provisions and benefits printed or written by the company on the follow- 
ing pages are a part of this contract as fully as if recited over the signatures hereto 
affixed.” 


The petition alleges that, under the head of provisions and benefits under said 
policy, there appeared the following: 

“(3) Incontestability—This policy (and the application therefor) constitutes 
the entire contract between the parties, and, except for nonpayment of premiums, 
shall be incontestable after two years from the date of its issue. All statements 
made by the insured shall, in the absence of fraud, be deemed representations and 
not warranties, and no such statement shall avoid this policy or be used in defense 
of a claim hereunder, unless it is contained in the written application therefor and 
a copy of such application is securely attached to this policy when issued.” 


The petition alleges that in part B of said application, which consists of state- 
ments made by the insured to the medical examiner, questions were propounded to 
the insured and answers given as follows: ; 


“(3) Have you during the past year resided or been intimately associated with 
any person suffering from tuberculosis? If so, give particulars and precautions 
taken.” “No. Husband died cancer throat, four months duration, 1921.” “1OB. 
Have you ever suffered from any ailment or disease of the heart or lungs?” “No.” 
“10C. Have you ever suffered from any ailment or disease of the stomach or intes- 
tines, liver, kidneys, or genito-urinary organs?” “No.” “11G. Have you consulted 
a physician for any ailment or disease not included in your above answers?” “No.” 
“12. What physician or physicians, if any, not named above, have you consulted 
or been treated by, within the last five years and for what illness or ailment? If 
none, so state.” “Dr. De Lay, 1913, pneumonia. Complete recovery.” 


The petition alleges that petitioner relied upon the statements thus represented 
and warranted by Marie Quarles; that she knew them to be false and fraudulent; 
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that within the year preceding the date of said application Marie Quarles had re- 
sided and been intimately associated with her husband, who was suffering from and 
finally died of tuberculosis in December, 1921; that at the time the application was 
made Marie Quarles was suffering from tuberculosis and from various ailments and 
diseases of the genito-urinary organs; that on or about February 15, 1922, she had 
consulted Dr. W. P. Harbin for tuberculosis and various diseases of the genito- 
urinary organs, but no information concerning the same was included in her answers 
above stated; that in 1918, less than five years prior to the application, she had an 
attack of la grippe and was attended by a physician, and in February, 1922, and May, 
1922, consulted Dr. Harbin for tuberculosis and various female troubles; that, upon 
discovery of the fact that the insured was suffering from. tuberculosis, petitioner 
tendered to her the amount of the premiums paid, and demanded a return of the 
policy, which was refused; that since discovering that the statements in said appli- 
cation were false and fraudulent it has not received any premiums or in any other 
way recognized the validity of said policy; that on December 12, 1922, it advised 
the insured that said policy had been canceled on its books, and that unless the 
policy was surrendered within 20 days it would institute suit for cancellation of the 
same; that the death of the insured was due to pulmonary tuberculosis, and that 
the suit against the beneficiary named in the policy is instituted merely for the 
purpose of carrying out the purpose entertained by petitioner, prior to the death 
of the insured, of procuring surrender and cancellation of the policy. The prayers 
are for process, that the defendant be required to surrender the policy, that the 
same be canceled by degree, and for general relief. 

Trial of the case resulted in a verdict for the plaintiff. The motion of the 
defendant for a new trial, as amended, was overruled, and error is assigned upon 
that judgment. The motion for new trial complains that the court refused to permit 
the defendant to testify, in accordance with averments contained in her answer, that 
she was present at the time the examination of the insured was made by the medical 
examiner of the insurance company, and heard the conversation between the insured 
and the medical examiner, and that the following is what took place: In reply to 
said question, “Marie Quarles told the medical examiner of plaintiff: That she 
had married her husband eight months before he died, and that she had lived with 
him up to about four weeks before he died. That one pysician in the state of 
South Carolina had told her husband that he had tuberculosis, but that she herself 
did not know whether he had it or not, nor whether he had died with it or not.” That 
thereupon the medical examiner answered the question asked in the application 
and wrote the words “Yes.” That Marie Quarles, at the same time, in answer 
to the question in such application, told the medical examiner “that she understood 
her husband had died with cancer of the throat, with which he had suffered four 
months prior to his death.” That in answer to the question, “Have you ever suf- 
fered from any ailment or disease of the heart or lungs?” Marie Quarles replied 
she had not. That thereupon the witness, Mrs. Florence Davis, stated to plaintiff's 
medical examiner that her daughter, Marie Quarles, had lifted the infant child of 
Mrs. E. A. Carlson, and that she had strained her back and had complained of 
her back hurting her, and that Marie Quarles had gone to Dr. W. P. Harbin and 
consulted him, and that Dr. Harbin had made an examination of her, and that Dr. 
Harbin had informed her that there was nothing serious the matter with her, and 
the only thing that, in his opinion, her complaint could have come and did come 
from was that she was kind of run down, and that thereupon the said Dr. Harbin 
did not treat her or prescribe for her, but put “her on a diet and had her to eat milk 
and eggs. That in answer to the question, “Have you ever suffered from any ail- 
ment or disease of the stomach, intestines, liver, kidneys, or genito-urinary organs, 
Marie Quarles told said medical examiner that she had not that she knew of. That 
in answer to the question whether or not she had consulted a physician for any 
ailment or disease of any kind not included in the above answers of her application, 
Marie Quarles not only stated that she had consulted Dr. De Lay, and that Dr. 
De Lay had treated her for pneumonia in 1915, but, in addition, told the medical 
examiner of plaintiff that she had consulted Dr. Harbin in the spring of 1922, — 
sprained her back, and about having female trouble, which she had been trouble 
slightly with. That in answer to the question propounded by said medical examiner 
Marie Quarles stated that she had consulted Dr. W. P. Harbin in the oem. © 
1922, and that if there was anything the matter with her at the time the medica 
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examiner was making such application, in the way of tuberculosis or disease of the 
genito-urinary organs, she did not know of it. The motion for new trial states: 
That the object of offering said testimony was to prove that insurance company 
knew of said facts before the application for insurance was signed by Marie Quarles, 
before the policy was issued and delivered, and before the first premium had been 
paid, in that knowledge to the plaintiff's agent and medical examiner was knowledge 
to the plaintiff. That plaintiff, having issued and delivered said policy of insurance 
under such circumstances, is estopped from setting up the grounds contended for 
in its petition and asking that the policy be canceled. That, knowing the facts which 
the defendant offered to prove by the witness, the plaintiff had waived each and 
all of the grounds upon which it asserted a right to have the policy canceled. 

Porter & Mebane, of Rome, for plaintiff in error. 

Maddox, Matthews & Owens, of Rome, for defendant in error. 

Gixsert, J. [1-3] 1, 2, 3. The first," second, and third headnotes do not require 
elaboration. 

[4] 4. In considering such a case the question might arise as to whether a court 
of equity has jurisdiction of a suit seeking to cancel a life insurance policy on the 
ground that it was obtained by fraud. The case was tried without written demurrer 
or — motion to test the sufficiency of the petition. Our Code 1910, § 4538, 
provides : 

“Equity will not take cognizance of a plain legal right, where an adequate and 
complete remedy is provided by law.” 

We do not decide this question, because it is not made in the case. We will, 
however, make reference to the following cases, where the subject is elaborately 
discussed and many authorities cited, and wherein it is said that: 

“The overwhelming weight of authority sustains the rule, * * * that a court 
of equity will not, after the loss insured against has occurred, cancel a policy of 
insurance and enjoin proceedings at law thereon, merely upon the ground that the 
policy was procured through the fraud of the insured, since such a defense is fully 
available at law.” Woelfle v. The Sailors, 12 L. R. A. (N. S.) 881; Pacific Mutual 
Life Insurance Co. v. Glaser, 45 L. R. A. (N. S.) 222(3); Bankers’ Reserve Life 
Co. v. Omberson, 48 L. R. A. (N. S.) 265. 

Elaborate annotations will be found in connection with each of these cases. 

[5] After verdict and judgment in this case the losing party filed a motion for 
a new trial, which was overruled, and the writ of error is to that judgment. It 
is well settled that there are a number of proceedings that the losing party might 
have sued out in order to test the question of the sufficiency of the petition to set out 
a cause of action, even after verdict and judgment. Kelly v. Strouse, 116 Ga. 872, 
888, 43 S. E. 280, 287. However, in the present case the plaintiff in error did not 
elect to pursue any of the available remedies. In the Kelly Case, just cited, Mr. 
Justice Cobb said: 

“In Savannah, Florida & Western Ry. Co. v. Ladson, 114 Ga. 762 [40 S. E. 
699], Third National Bank v. Railway Co., 114 Ga. 890 [40 S. E. 1016], and Pitts- 
burgh Co. v. Smith, 115 Ga. 764 [42 S. E. 80], this court affirmed judgments in 
favor of plaintiffs and refused to consider the question as to whether under the 
facts alleged in the different petitions the plaintiffs were under the law entitled 
to recover. An examination of these cases will show that they were before the 
court on exceptions to the overruling of motions for new trials, and everything 
said in any of them must be read in the light of this controlling fact. In no work 
on pleading that we have examined have we been able to find enumerated or referred 
to as a ground for a new trial that the plaintiff’s declaration, count or petition, 
as the case may be, is fatally defective. See 4 Chitty’s Gen. Pr. 29 et seq.; 2 Tidd’s 
Pr. (3d Am. Ed.) 906 et seq.; 3 Estee’s Pl. § 4847 et seq.; Ship. Com. Law PI. 
113-116; Andrews’ Steph. Pl. (2d Ed.) 228; 4 Minor’s Inst. pt. 1, mar. p. 756. 
It never has been at any place where the common law prevails, so far as we are 
now advised, the office of a motion for a new trial to call in question the legal 
sufficiency of the pleadings of the plaintiff.” 

Judgment affirmed. 

All the Justices concur, except Russell, C. J., dissenting. 
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TRAVELERS’ INS. CO. v. FLETCHER AMERICAN NAT. BANK OF 
INDIANAPOLIS et al. (No. 12,291.) 
(Appellate Court of Indiana, Division No. 2. Feb. 20, 1926. Petition for 
Rehearing Denied and Opinion Modified.) 
150 Northeastern Reporter 825. 
2. INSURANCE. 
All defenses, except those stated in notice of rescission by insurer, are waived, 
and may not be presented in later suit on policy. 
(For other cases see Insurance, Dec. Dig., § 395.) 


3. INSURANCE—INSURER MAY NOT ASSERT: MISREPRESENTATIONS 
IN DEFENSE TO ACTION ON POLICY, WHICH WERE NOT MEN- 
TIONED IN PREVIOUS NOTICE OF RESCISSION. 

Whtre notice of rescission of policy contained no statement that insured had made 
false representations in application with respect to medical and surgical treatment of 
disease in family or rejection of applications, insurer may not thereafter assert such 
misrepresentations in defense of action on policy. 


(For other cases see Insurance, Dec. Dig., § 395.) 


Appeal from Morgan Circuit Court; Albert M. Bain, Judge. 

Action by the Fletcher American National Bank of Indianapolis against the 
Travelers’ Insurance Company and others. From a judgment for plaintiff against 
defendant named, defendant named appeals. Affirmed. ' 

Superseding former opinion in 148 N. 7. 501. 

Shirley, Whitcomb & Dowden, of Indianapolis, John C. McNutt, of Martins- 
ville, and Ketcham, McTurnan & Higgins, of Indianapolis, for appellant. 

Miller, Dailey & Thompson, of Indianapolis, for appellees. 

Nicuots, J. This was an action by appellee, Fletcher American National 
Bank of Indianapolis, against appellant, the Travelers’ Insurance Company, and 
the American Central Life Insurance Company and the Premier Motor Corpora- 
tion, to recover on a policy of life insurance issued in the amount of $200,000 
upon the life of L. Sherman Skelton, by appellant, which policy had been assigned 
by said Skelton to the Premier Motor Corporation and by it to said appellee, bank. 

The complaint as amended was in one paragraph, and alleged that the policy 
of insurance sued upon was issued on June 9, 1920, to L. Sherman Skelton by 
appellant in the amount of $200,000; that it was assigned by Skelton to the 
Rremier Motor Corporation and subsequently assigned to appellee bank; that 
L. Sherman Skelton died on January 28, 1921; that proofs of death were fur- 
nished by appellee to appellant; and that it refused to pay the amount named 
in the policy. Appellant filed a separate amended answer on November 16, 
1921, in four paragraphs. 

The first paragraph, a general denial. . 

The second paragraph alleged, in substance, that L. Sherman Skelton, in 
making his application for the policy in suit, and in answers to questions of the 
medical examiners of the insurance company, made false and fraudulent state- 
ments as to his physical condition, the medical treatment he had received, and 
the medical history of his family, with a fraudulent intent to cause appellant 
to issue the policy applied for, and that, by reason of said false and fraudulent 
statements and answers, appellant was caused to and did issue ‘the policy; 
that, upon being advised of said facts, appellant notified appellee, bank, the ad- 
ministrators of the estate of L. Sherman Skelton, and Premier Motor Corpora- 
tion, of its intention to rescind said contract and with said notice tendered the 
amount paid as premiums, with interest to that date. 3 . 

The third paragraph alleged that said Skelton made misrepresentations and 
false statements in the application for insurance concerning his physical con- 
dition, and medical and surgical attention which he had received, and concern- 
ing the history of diseases in his family, with false statements and misrepre- 
sentations were material to the risk, and that by reason of said false statements 
and misrepresentations appellant issued the policy. 

The fourth paragraph alleged, in substance, that, by reason of the untruth- 
fulness and falsity of the answers made by L. Sherman Skelton in his applica- 
tion and by reason of the fact that he was not in good health at the time = 
paid his first premium, by the terms of the policy said policy was not an 
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never had been in effect. To this paragraph of answer appellee bank, filed a 
demurrer, which was sustained by the court, to which ruling appellant excepted. 

To the second and third paragraphs of answer of appellant, appellee bank 
eat reply in three paragraphs and subsequently an additional fourth para- 
graph. 

The first paragraph was a general denial. The second paragraph ‘alleged that 
false and fraudulent answers made to the medical examiner was not a valid 
defense by reason of certain provisions in the policy hereinafter mentioned. The 
third paragraph alleged that the failure of appellant to plead particular acts 
as a defense within a year of the date of the policy precluded it from there- 
after pleading. Demurrers filed by appellant to the second and third paragrphs 
of reply were sustained. The fourth paragraph of reply alleged that said Skelton 
did not make certain representations and statements contained in the application; 
that certain questions in the application were not read to him by the agent 
of appellant; that the appellant did not read the same at the time he signed said 
application; and that he did not know that said representations were in said policy. 
Appellant’s separate demurrer to this fourth paragraph of reply was overruled, 
to which appellant excepted. The cause went to issue on the answer of appellant 
in three paragraphs and on the reply of appellee bank in two paragraphs. De- 
fendants the American Central Life Insurance Comapny and the Premier Motor 
Corporation entered general denials to the complaint. 

The cause was tried by a jury, which returned a verdict in favor of appellee 
bank against appellant for $212,000. Appellant filed a motion for a new trial, 
which motion the court overruled, to which ruling appellant excepted. The court 
rendered judgment on the verdict for $212,000 from which judgment this appeal 
is prosecuted. 

Appellant assigns that the court erred: 

(1) In sustaining the demurrer of appellee bank, to the fourth paragraph 
of separate second amended answer of appellant. 

(2) In overruling the demurrer of appellant to the fourth additional para- 
graph of partial reply of appellee bank to the second and third paragraphs of the 
separate second amended answer of appellant. 

(3) In overruling the motion of appellant to require appellee bank separately 
to state, in separate paragraphs, separate causes of action jointly stated in the 
complaint against appellant, and appellee, American Central Life Insurance Com- 
pany. 

(4) In overruling appellant's motion for a new trial. 

(5) In sustaining the motion of appellee bank, to suppress the deposition of 
Dr. W. W. Duke, taken in behalf of applicant. 

The fourth paragraph of answer specifically avers, so far as it is involved 
in the first assignment of error, that at the time of the first partial payment, 
on or about May 26, 1920, and on August 28th and November 29th, of said year, 
the insured was not in good health, but was suffering from a primary lesion, 
cerebrospinal syphilis, and nephritis uremia, and other serious ailments and mal- 
adies, the exact character of which was not known to appellant, from which, or 
cne of which, or a combination of which, he subsequently died; that appellant 
had no knowledge of these facts at the time it accepted the premium payable 
on or about May 26, 1920, and continued in ignorance of the same until after the 
insured’s death; that, at the time of the making of each of the partial premium 
payments above set out, said Skelton was not in good health, but on the con- 
trary at the time of making each of said payments said Skelton was in bad 
health, and was afflicted with the ailments, diseases, and maladies above men- 
tioned. This paragraph of answer was made seventeen months after the issuance 
of the policy, in plain violation of the one-year incontestable clause of the policy. 

But the jury, in answer to interrogatories submitted to it by the court at the 
request of appellant, found that the insured was in good health at the time that 
he signed the application for insurance and at the time that the first premium or 
partial payments of the total amount of the first annual premium were paid upon 
the policy in suit. 

[1] It is well established that where, as in this case, a demurrer has been 
sustained to a paragraph of answer, and the jury by answers to interrogatories 
concerning facts within the issues as made expressly finds that the substantial 
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averments of the answer are not true, the ruling, though erroneous, is harm- 
less. Mauzy v. Flint, 83 N. E. 757, 42 Ind. App. 386-393, and cases cited; Beasley 
v. Phillips, 50 N. E. 488, 20 Ind. App. 182-188, and cases cited; Ullman vy. 
Thompson, 106 N. E. 611, 57 Ind. App. 126-135; Gilliland v. Jones, 43 N. E. 
939, 144 Ind. 662, 55 Am. St. Rep. 210; Jennings v. Dark, 92 N. E. 778, 175 
Ind. 338; Bowen vy. Eaton, 89 N. E. 961, 46 Ind. App. 74; McKinley v. Britton, 
103 N. E. 349, 55 Ind. App. 25; Vulcan Iron Works Co. v. Electro, etc., Co., 
99 N. E. 429, 100 N. E. 307, 54 Ind. App. 28. We do not, therefore, need to con- 
sider this alleged error. 

[2] The second error assigned questions the action of the court in overruling 
appellant’s demurrer to the fourth additional paragraph of reply to so much of 
the second and third paragraphs of answer as averred that the insured made false 
and fraudulent representations in answer to questions contained in his applica- 
tion concerning (a) the history of insanity, cancer, and tuberculosis among the in- 
sured’s parents, brothers, and sisters; (b) that the insured had ho bodily or 
mental disease, and had received no medical or surgical attention within the past 
five years. 

It is specifically averred in these paragraphs of answer that the representation 
as to tuberculosis were false and fraudulent, in that the insured had a brother, 
whose Christian name was James, who was suffering for many years with tuber- 
culosis, and whose death was caused by said disease. But, in answer to the inter- 
rogatories above mentioned, the jury specifically found that such brother did not 
die with tuberculosis, that the insured did not know when he signed the applica- 
tion that his said brother had tuberculosis, and that appellant was not deceived 
by false statements of the insured, and thereby caused to issue the policy. As 
stated above, the jury found by its answers to interrogatories that the insured 
was in good health, specifically finding that, at the time of signing the applica- 
tion, and at the time of making payment of the first premium, he did not have 
syphilis; the alleged presence and ,evidence of this disease being particularly 
relied on by appellant to defeat the policy. As appears by its notice of rescission, 
served after the death of the insured, and before this suit was commenced, appel- 
lant did not rely for right of rescission upon any false and fraudulent representa- 
tions by the insured as to family history of tuberculosis, or prior medical or 
surgical treatment (except for hernia, which is not asserted as a defense), no 
mention thereof being found in the notice. All defenses except those stated in 
the notice of rescission were waived, and may not now be presented. Vulcan 
Insurance Co. v. Johnson, 128 N. E. 664, 74 Ind. App. 62; National, etc., Co. v. 
Elliott, 108, N. E. 784, 60 Ind. App. 112; Union Fraternal League v. Sweeney, 
111 N. E. 305, 184 Ind. 378; Railway Co. v. McCarthy, 96 U. S. 258 24 L. Ed. 
693; McCormick v. Royal Insurance Co., 29 A. 747, 163 Pa. 184. In the last 
case cited the court says: 

“In Brink v. Insurance Co., 80 N. Y. 108, 113, the defendant company, after 
considering the claim of the insured, decided not to pay the loss, upon the ground 
of fraud, and so informed them. Thereupon, suit was brought, and at the trial 
the company sought to interpose the additional defense that the proofs of loss 
were not filed in time. Mr. Chief Judge Church, speaking for the Court of 
Appeals, said: ‘I think it was estopped from so doing. The plaintiff's claim was 
challenged for fraud, and that only. They acted upon it, and brought an action, 
incurring large expense in its prosecution. Non constat, if the failure to file the 
proofs in time had been insisted on, but that the plaintiffs would have acquiesced 
in it, and refrained from prosecuting, and thus they might be injured by the 
change of ground on the part of the defendant. Every consideration of public 
policy demands that insurance companies should be required to deal with their 
customers with entire fairness and frankness. They may refuse to pay, without 
specifying any ground, and insist upon any available ground; but when they plant 
themselves upon a specific defense, and so notify the assured, they should not 
be permitted to retract after the latter has acted upon their position as announced, 
and incurred expenses in consequence of it.’ ‘Refusal of an insurance company 
to pay a loss on a specific ground estops it from asserting other grounds relieving 
it from liability, of which it had full knowledge, where the assured has incurred 
expense and brought suit in the belief that the only objection was that stated.’ * * * 

[3, 4] This notice of rescission having contained no statement that the insured 
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had made any false representation in his application with respect to prior medical 
and surgical treatment, and further having contained no statement of any misrepre- 
sentation, even in the medical examination, of the history of tuberculosis in the 
family of assured, and having contained no statement of any misrepresentation 
on account of the rejection or postponement of other insurance application, appel- 
lant may not thereafter assert such a claim in defense of the policy in suit. There 
was therefore no valid defense set up in the second and third paragraphs of 
answer, except such as the jury had found against appellant by its answers to 
interrogatories, and we do not need further to consider the court’s action in 


overruling the demurrer to the fourth paragraph of reply to such paragraphs of 
answer. Even if erroneous, it was harmless. 


[5] There is no merit in appellant’s attempt to present as its third assign- 
ment of error, reversible error of the court in overruling appellant’s motion to 
require appellee bank to state in separate paragraphs alleged separate causes of 
action against appellant and appellee, American Central Life Insurance Company. 
Early in the trial of the case, appellee bank offered in evidence the reinsurance con- 
tract between appellant and appellee, American Central Life Insurance Company, 
but the same was excluded on objection by both insurance companies that the 
contract showed on its face that appellee had no cause of action against the 
American. Central Life Insurance Company, and that there was no privity of 
contract between appellee and said American Company. Thereupon, on motion 
of the American Company, the jury was instructed at the proper time to return 
a verdict for said American Company. 


In presenting its fourth assignment of error, appellant earnestly contends that 
the evidence is wholly insufficient to support the verdict. In determining this 
question, there being no contention that appellee, bank, did not establish the aver- 
ments of its complaint, we only need to consider such evidence as tends to 
establish appellant’s affirmative defenses, and of those only such as were within 
the compass of the contract made by the application and the policy, for it is 
expressly provided in the policy that the policy and the application constituted 
the entire contract, and that no statement of the insured should avoid the con- 
tract or be used as a defense to a claim under the contract, unless it be contained 
in the application. Appellant was further limited in its defenses to those of which 
it chose to avail itself in its notice of rescission. ‘These were confined to the 
representation that the insured had no bodily or mental disease, while, as appears 
by the notice, he was afflicted with (a) a primary lesion, (b) cerebrospinal syphilis, 
(c) nephritis uremia. If we interpret the evidence correctly, the first and third 
of the above-mentioned ailments are mentioned only in connection with the syphilis. 
While there is conflict in the evidence as to the presence of syphilis, there is 
ample evidence from which the jury might find, as it did, that the insured was 
not afflicted with syphilis and the other ailments, and that he was, at the time 
of the application, and at the time of the payments of the first premium, in good 
health. We hold that the evidence is sufficient to sustain the verdict of the 
jury. 

[6, 7] Appellant next contends that the court erred in refusing to permit it 
to read in evidence the deposition of Dr. W. W. Duke, and in suppressing the 
same. That much of the deposition was privileged under section 520, Burns’ 
R. S. 1914, can hardly be questioned, for he was at the time about which he 
testified acting as the physician of the insured, giving him medical treatment, 
and, after a careful examination of the facts and circumstances surrounding the 
taking of the depositions of other physicians who were in attendance at the 
same time with Dr. Duke, and that there was no error committed in excluding 
such deposition at the time it was offered in evidence. A letter of Dr. Duke’s, 
stating substantially the same facts that were contained in his deposition, among 
which was that the insured was afflicted with syphilis, was so in the possession 
of appellant that it was admissible in evidence. To meet the statements of this 
letter, if it should be introduced in evidence, it was necessary to have the testi- 
mony of two physicians, Drs. Pearse and Ayers, both of whom lived in Kansas 
City, and the only way to secure this testimony and to have it present in the 
event that it was needed was by deposition. Under such circumstances, the taking 
of the depositions was not a waiver of privilege so as to admit the deposition 
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of Dr. Dike, even if otherwise competent. At the trial, and before the deposi- 
tions of the other physicians had been offered in evidence, appellant offered to 
read in evidence Dr. Duke’s deposition, and on motion it was suppressed. At 
this time the depositions of the other physicians had not been offered in evidence. 
Thereafter the deposition of one of the physicians was read in evidence by appel- 
lant, and the other by appellee. Subsequently there was no further offer to read 
in evidence Dr, Duke’s deposition. At the time it was offered, there had certainly 
been no waiver of privilege, and the court did not at that time err in its ruling. 
Any subsequent change in the record could not make the court’s correct ruling 
erroneous. If appellant desired to save any question as: to the exclusion of the 
deposition, it was incumbent on it to reoffer the same after changed conditions. 
Depuy v. Clark, 12 Ind. 427; Cincinnati, etc., R. Co. v. Smith, 26 N. E. 1009, 
127 Ind. 461, 464; Wickwire v. Town of Angola, 30 N. E. 917, 4 Ind. App. 253, 
256, 257; Berkey v. City of Elkhart, 41 N. E. 604, 13 Ind. App. 314, 315. 


[8, 9] But in any event we do not see that appellant was harmed by the 
suppression of the deposition, for its substantial facts were contained in the said 
letter written by Dr. Duke, which was attached to the proof of loss and read 
to the jury as a part of the proof. Further, other witnesses, physicians, testified 
to substantially the same matter as was contained in Dr. Duke’s deposition, and 
therefore the doctor’s evidence contained in the deposition was only cumulative. 
Appellant contends that, as appellee, bank, called other attending physicians to 
testify as to the insured’s condition of health, one of whom was in consultation 
with Dr. Duke as to the insured’s condition, it thereby waived its right to claim 
the statutory privilege as to Dr. Duke. But in Indiana it is held that, where 
a patient or his representatives avail themselves of the evidence of one attending 
physician, this does not constitute a waiver as to other attending physicians. 
Penn. Mutual Life Insurance Co. v. Wiler, 100 Ind. 92, 102, 50 Am. Rep. 769; 
Citizens’ St. Ry. Co. v. Shepherd, 65 N. E. 765, 30 Ind. App. 193, 200; Springer 
v. Byram, 36 N. E. 361, 137 Ind. 15, 22, 23 L. R. A. 244, 45 Am. St. Rep. 159; 
Nordyke & Marmon v. Whitehead, 106 N. E. 867, 183 Ind. 7, 14. 


The first two cases cited concern physicians in attendance at different times. 
The last two present the question as to whether giving evidence by a witness not 
a physician waives the privileged character of the testimony of a physician as to 
the same subject-matter. In the last case, the court says: 


“Appellant further contends that the court erred in sustaining appellee’s 
objection to certain questions propounded to appellant’s witness, Dr. Rutledge, 
who attended the decedent immediately after his injury. Appellee’s witness, Julius 
Whitehead, son of the decedent, had testified that, when Dr. Rutledge examined 
his father, he (the witness) was present and saw certain bruised spots on his 
father’s body. Appellant sought to prove by the physician that no briises were 
found, and the court excluded the testimony on the ground that it was privileged. 
It is contended by applellant that, by offering the evidence of the witness White- 
head, appellee waived the privileged character of the physician’s testimony as to 
the same subject-matter. We cannot so hold. The rule that all facts learned by 
a physician while examining or conversing with a patient are to be treated as 
confidential is a beneficent one, and one which is not to be lightly broken down. 
We see no reason to hold that the circumstances before us are sufficient to bring 
this case within any recognized exception to the rule above stated or to create a 
new exception thereto.” as 

We can see no reason why the occupation of the witness testifying can make 
any difference. The Indiana statute makes attending physicians incompetent, and 
they cannot be heard to testify as to facts learned while acting in their confidential 
relation, except by the consent of patient. If the Legislature intended that, by call- 
ing one attending physician to testify, others were thereby made competent, it 
could have made such provision; this it has not done. : 

[10] Appellant complains of error in the giving or refusing to give certain 
instructions, but the jury’s answers to interrogations show conclusively that the 
defenses relied on by appellant were not made out, and any error, therefore, in giv- 
ing or refusing instructions, was harmless. Indianapolis Street Railway Co. v. 
Seerley, 72 N. E. 159, 1034, 35 Ind. App. 467, 473; Home Insurance Co. v. Gagen, 
76 N. E. 927, 38 Ind. App. 680, 694; Southern Railway Co. v. Norman, 74 N. E. 
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896, = Ind. 126; Pittsburgh, etc, R. Co. v. Collins, 80 N. E. 415, 168 Ind. 
467, 475. 

In the record of 2,508 pages, with briefs aggregating 962 pages, questions are 
presented other than the ones above considered, but, in view of conclusions that 
we have reached as above set out, we do not deem it necessary to determine them. 
After a careful consideration of the case, we see no reason for reversal. 

The judgment is therefore affirmed. 


LOEWENSTEIN v. MISSOURI STATE LIFE INS. CO. (No. 26,339.) 


(Supreme Court of Kansas. Jan. 9, 1926.) 
242 Pacific Reporter 123. 
(Syllabus by the Court.) 

STATUTES—STATUTE OF ANOTHER STATE RELIED ON MUST BE 
PROVED AS OTHER FACTS ARE PROVED; IN ABSENCE OF EVI- 
DENCE AS TO STATUTE OF ANOTHER STATE, LAW ‘OF THIS 
STATE IS ONLY LAW OF WHICH COURT MAY TAKE JUDICIAL 
COGNIZANCE. 

Where the statute of another state is relied upon, it must be proven as other facts 
are proved, and, in the absence of evidence as to such a statue, the law of this 
state is the only law of which the court may take judicial cognizance. 

(For other cases see Statutes, Dec. Dig., § 289.) 


Appeal from District Court, Wyandotte County; E. L. Fischer, Judge. 

Action by Lucile Loewenstein against the Missouri State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Frank W. McAllister, of Kansas City, Mo., Robert Stone, George T. McDermott, 
Robert L. Webb, and Beryl R. Johnson, all of Topeka, for appellant. 

W. W. McCanles and R. H. Worline, both of Kansas City, Mo., for appellee. 

Jounston, C. J. This action was brought by Lucille Loewenstein against the 
Missouri State Life Insurance Company to recover upon a life insurance policy issued 
by the company on the life of her husband. After plaintiff’s evidence was intro- 
duced, the defendant interposed a demurrer thereto, which was overruled. The de- 
fendant offered no evidence, but stood upon that of the plaintiff, and judgment 
was rendered in favor of plaintiff, from which defendant appeals. 

The main facts of the case were agreed upon, from which it appears that 
on April 6, 1923, the policy was issued, in which the plaintiff was named as bene- 
ficiary, and that the premium for one year was paid. The insured died on May 
23, 1924. A letter was written by the defendant company to the deceased, calling 
attention to the fact that a premium was due thereon, and suggesting methods for 
reinstatement of the policy. The contract was made in Missouri, where the in- 
sured resided and continued to reside until his death. It is conceded that the 
laws of Kansas relating to forfeiture or cancellation of a policy on account of 
nonpayment of a premium was not given. R. S. 40—332 and 40—333. The law 
of Missouri was neither pleaded nor proven. When a reference was made to 
the Missouri law, the court asked counsel for defendant if they desired to intro- 
duce anything upon the subject,, whereupon they stated, in effect, that they did 
not desire to offer any evidence. 

The contention of the defendant is that the trial court should have taken 
judicial notice of the laws of Missouri, including its statutory enactments, and 
insist that the rule which had prevailed in this state that foreign laws or laws 
of other states must be pleaded and proved should be overruled, and. that the 
court was not warranted in assuming that the statutory law of Missouri was 
the same as that of Kansas. Under the cited statute of Kansas a notice of an 
intention to forfeit or cancel the same is obligatory and under these provisions the 
plaintiff established a right of recovery. The.question presented is, should the 
court have taken judicial notice of the laws of Missouri, which it is said differ 
from those of this state relating to forfeiture of insurance policies? The law 
of Missouri on the subject was not proven, although the court suggested and, 
in effect, invited the defendant to offer such proof, but it chose to stand on the 
plaintiff’s evidence, and insisted that, as the contract involved was made in 
Missouri, the court must take judicial notice of the law of Missouri applicable to 
such a contract. 
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From the beginning it has been the settled rule in Kansas that the court can- 
not take judicial notice of the law of another state, and, where it is relied upon, 
it must be proven as other facts are proven, and, in absence of evidence as to such 
a law, the law of the forum is the only law on the subject of which the court 
may take judicial cognizance. The rule was announced in Porter v. Wells, 6 Kan. 
448, and has been restated and applied again and again throughout our series 
of reports, down to Mercado v. Nelson, 118 Kan. 302, 235 P. 123. Some states 
have changed the rule by the enactment of statutes providing that judicial notice 
may be taken of the laws of another state, or foreign government, but no such 
change has been made in this state. Instead, our Legislature recognized the exist- 
ence of the rule, by the enactment of a statute providing the methods and character 
of proof by which the laws of another state, or of a foreign government, may be 
proven as facts. R. S. 60—2852. A rule so long established and so recognized can- 
not lightly be set aside. Motor Co. v. Warren, 113 Kan. 44, 213 P. 810, is cited in 
opposition to the rule, but that case recognizes its existence, and what was said of 
oo way of criticism cannot be regarded as more than a suggestion of legislative 
change. 

In determining the question, the trial court followed repeated decisions of this 
court, and its judgment must be affirmed. 

All the Justices concurring. 


PIERCE v. LIBERTY LIFE INS. CO. (No. 26,343.) 
(No. 26,343.) 
(Supreme Court of Kansas. Jan. 9, 1926.) 
242 Pacific Reporter 133. 
(Syllabus by the Court.) 

INSURANCE—WITHIN REASONABLE TIME AFTER RECEIVING 

LIFE INSURANCE POLICY, WHICH DOES NOT COMPLY WITH 

REPRESENTATIONS MADE BY INSURER’S AGENT, INSURED MAY 

RETURN IT AND RECOVER PREMIUM. 

The insured in a life insurance policy may, within a reasonable time after 
receiving the policy, return it to the insurer and recover the premium paid, where 
the policy does not comply with the representations made by the insurer’s agent 
at the time the application for the insurance was given. 

(For other cases see Insurance, Dec. Dig., § 198[1].) 


2. INSURANCE—ALLEGATIONS OF AUTHORITY OF INSURER'S 
AGENT TO COLLECT PREMIUM ON LIFE INSURANCE POLICY 
HELD SUFFICIENT AS AGAINST DEMURRER. 

In an action for the recovery of the first premium paid on a life insurance policy 
allegations in the petition that the agent of the company solicited insurance, took an 
application therefor, and received the first premium, and that subsequently the 
insurer delivered a policy of insurance to the insured, are, as against a demurrer, 
sufficient allegations of authority in the agent to collect the premium. 

(For other cases see Insurance, Dec. Dig., § 198[6].) 

3. INSURANCE—PAYING NOTE GIVEN TO BANK TO SECURE MONEY 
WITH WHICH TO PAY FIRST PREMIUM ON LIFE INSURANCE 
POLICY HELD NOT TO WAIVE EFFECT OF REPRESENTATIONS BY 
INSURANCE AGENT. 

Paying a note given to a bank to secure the money with which to pay: the first 
premium on such a policy does not waive the effect of the representation. 

(For other cases see Insurance, Dec. Dig., § 141[4].) 

Appeal from District Court, Greely County; Roscoe H. Wilson, Judge. 

Action by Paul W. Pierce against the Liberty Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed, . 

Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellant. 

W. M. Glenn, of Tribune, for appellee. ; y 

MarsHALL, J. The plaintiff sued to recover $161.85, the first year’s premium 
on a $5,000 life insurance policy issued by the defendant to the plaintiff. Judg- 
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ment was rendered in favor of the plaintiff on the demurrer of the defendant, 
and from that judgment the defendant appeals. 

The only question argued is: Did the first cause of action set out in the 
petition allege facts sufficient to entitle the plaintiff to the relief asked? There 
was a second cause of action in the petition, but that cause of action is not now 
involved in this appeal. We quote from the petition as follows: 

“In the month of November, 1922, one Chas. T. Haste was an agent for the 
defendant to solicit insurance applications in Greeley county and at that time as 
such agent he solicited this plaintiff to make an application for insurance to the 
defendant company, and in pursuit of his business as an insurance agent for the 
defendant he made numerous representations of the advantages to the holder of 
a policy of insurance in the defendant company. Some of such statements, made 
by him to induce this plaintiff to make an application for insurance to the de- 
fendant company were: (1) That every year the insurance premium would be 
several dollars less than the year before, and that, while it was a 20-payment 
policy, it would be entirely paid out, from the reduction of the premium, the divi- 
dends on the stock and on the policy, within 8 years from the date of the 
policy; (2) that the company was just getting started, and to scatter the stock 
as widely as possible the company would issue and deliver to plaintiff 5 shares 
of stock with each policy of $5,000 of the par value of $10 per share, but of 
the actual value of $50 per share, and that the plaintiff would not have to pay 
anything for said shares of stock, which would be delivered to him when he had 
paid out on his insurance policy; (3) that dividends would accrue on the in- 
surance policy as well as on the stock, and that in 5 to 8 years the insurance 
policy would be entirely paid out, and then the plaintiff would be paid cash divi- 
dends on the policy and the stock every year thereafter. 

“This plaintiff, relying on the statements and the representations of the said 
Haste, as the agent of the defendant insurance company, signed an application 
prepared by the said Haste on the regular printed forms of applications of the 
defendant insurance company, for $5,000 insurance, and at the same time the 
plaintiff executed and delivered to the said Haste, in full payment of the first 
premium on said insurance policy, his promissory note for $161.85, payable in 
6 months to the First National Bank of Tribune. Within a few days thereafter 
this plaintiff received his policy of insurance from the defendant company for 
$5,000, and on reading it and studying its provisions carefully the plaintiff saw 
that it was not the kind of a policy and did not contain the provisions that the 
said Haste represented would be in it, and the plaintiff learned that the state- 
ments and representations made by the said Haste, as recited heretofore in this 
petition, were false and fraudulent. Thereupon the plaintiff returned the said 
policy of insurance to the defendant company by mail within 3 or 4 days after 
receiving it, telling the defendant company that the policy was not as represented it 
would be, and that he would not accept it, and demanded the return and cancellation 
of his said promissory note.” 

[1] 1. One contention of the defendant is that the representations made were 
not such as constituted a fraud on the plaintiff, even if they were false. The 
petition alleged that there were representations concerning the amount of pre- 
miums to be paid on the policy, that, when the policy was received, the plaintiff 
learned that it did not conform to the representations that had been made to him, 
and that the policy was in a few days returned to the defendant, and the return 
and cancellation of the note given for the first premium was demanded. The 
petition discloses that the defendant did not have the note and could not return 
it. Because the policy did not conform to the representations made when the 
application therefor was signed, the plaintiff had the right to return the policy 
and receive what he had given for it. It does not matter whether the. repre- 
sentations were fraudulently made or not. f 

The defendant says: “Assuming that there was fraud in this transaction, the 
question arises, Out of what was plaintiff defrauded?” The plaintiff gave to the 
defendant the proceeds arising from the note, and the defendant received those 

roceeds, 

' In Evans v. Insurance Co., 87 Kan. 641, 125 P. 86, 41 L. R. A. (N. S.) 
1130, the court said: : 1 : 

“One who signs an application for life insurance without reading it, upon 
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the assurance of the soliciting agent that it conforms to representations orally 
made, and that such signing is customary but not necessary, may refuse to accept 
a policy tendered him, on the ground that it does not meet such representations, 
notwithstanding the application contains a provision that no statement made by 
the solicitor would affect the rights of the company unless embodied in the written 
application. 

“Where such applicant has been compelled to pay to an innocent holder a 
negotiable premium note given at the time of such application, he may recover from 
the company the amount so paid.” 

In a note to that case found in 41 L. R. A. (N. S.) 1131, there is used the 
following language: 

“As a general rule—as to which, however, as is subsequently shown, there is 
some conflict—it may be stated that an applicant for life insurance has a right 
to reject or rescind, within a reasonable time, a policy which is at variance with 
material oral representations falsely made by the insurer’s agent.” 

32 C. J. 1236, states that— 

“If a policy does not conform to the application or the preliminary agreement 
for insurance, and the applicant refuses to accept or repudiates and offers to 
return it within a reasonable time after its receipt, he is entitled to recover back 
any premiums paid, provided that thé policy applied for would have been legal 
if issued, and that insured was not guilty of negligence in failing to discover, within 
a reasonable time after receiving the policy, the variance between it and the 
application or agreement.” 

[2] 2. The defendant argues that the petition did not allege that Haste had 
authority to collect premiums. It was alleged that Haste was the agent of the 
defendant to solicit insurance; that he solicited the plaintiff for the insurance; 
that the application therefor was signed by the plaintiff; that the note payable 
to the First National Bank of Tribune was delivered to Haste; and that the 
policy was issued.and delivered. Against a demurrer, that was a sufficient allega- 
tion of Haste’s authority to collect the first premium. 

[3] 3. The defendant argues that the plaintiff waived the fraud, if there 
was any, by voluntarily paying the note. It had been given to the bank, which 
had advanced the money on it. There was no defense to the note in the hands 
of the bank. The plaintiff's payment of the note did not waive his right to recover 
the premium that had been paid. 

The judgment is affirmed. 
All the Justices concurring. 












































































































ZEIGLER v. KANSAS LIFE INS. CO. (No. 26,440.) 
(Supreme Court of Kansas. Feb. 6, 1926.) 
243 Pacific Reporter 272. 
(Syllabus by the Court.) 

1 INSURANCE—“‘HOLDER OF LIFE INSURANCE POLICY,” TO BE 
NOTIFIED BEFORE CANCELLATION FOR NONPAYMENT OF PRE- 
MIUM, IS NOT BENEFICIARY BUT INSURED. 

In the statute requiring a notice to be given by the insurer to the holder of 

a life insurance policy before it is cancelled for nonpayment of premium, the 

person referred to as the policy holder is not the beneficiary, but the insured, who 

entered into the contract and by its terms is to pay the premiums. 
(For other cases see Insurance, Dec. Dig., § 229[2].) 

2. INSURANCE—OBJECTION £0 VALIDITY OF NOTICE OF CANCEL- 
LATION FOR NONPAYMENT OF PREMIUM BECAUSE AMOUNT OF 
PREMIUM THEREIN STATED WAS THAT CHARGED FOR POLICY 
AS WHOLE, INCLUDING PERMANENT DISABILITY AND ACCI- 
DENT INSURANCE, HELD NOT WELL TAKEN. ; 
Where a life policy included also insurance against permanent disability and 

accident under certain circumstances, an objection to the validity of a notice of 

cancellation for nonpayment of premium, on the ground that the amount of 
premium therein stated was that charged for the policy as a whole, is‘held not 
to be well taken. 


(For other cases see Insurance, Dec. Dig., § 229[2].) 
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Appeal from District Court, Shawnee County; Otis E. Hungate, Judge. 

Action by Minnie E. Zeigler against the Kansas Life Insurance Company. 
Judgment for defendant, and plaintift appeals. Affirmed. 

Eugene S. Quinton and John C. Waters, both of Topeka, for appellant. 

Robert Stone, George T. McDermott, Robert L. Webb, and Beryl R. Johnston, 
all of Topeka, for appellee. 

Mason, J. On March 11, 1922, the Kansas Life Insurance Company issued a 
policy upon the life of the plaintiff’s son, payable to her. The insured died Novem- 
ber 23, 1923, and this action was brought to recover on the policy. The de- 
fendant resisted payment on the ground that the policy had been cancelled for 
nonpayment of the premium due March 11, 1923. The plaintiff contended that the 
cancellation relied upon was ineffective because the notice thereof required by 
statute was not sent to the proper person. Judgment was rendered in favor of the 
defendant, and the plaintiff appeals. 

[1] The case involves the construction of the statute requiring, as a prelim- 
inary step to the cancellation of a life insurance policy, the sending of a written 
notice to “the holder of any such policy.” The plaintiff contends that this phrase 
refers to the beneficiary; the defendant that it refers to the insured. The statute 
reads: 

“It shall be unlawful for any life insurance company other than fraternal doing 
business in the state of Kansas to forfeit or cancel any life insurance policy on 
account of nonpayment of any premium thereon, without first giving notice in 
writing to the holder of any such policy of its intention to forfeit or cancel the 
same. * * *’ R. S. 40—332. 

“Before any such cancellation or forfeiture can be made for the nonpayment 
of any such premium the insurance company shall notify the holder of any such 
policy that the premium thereon, stating the amount thereof, is due and unpaid, 
and of its intention to forfeit or cancel the same, and such policyholder shall 
have the right, at any time within thirty days after such notice, has been duly 
deposited in the post office, postage prepaid, and addressed to such policy holder 
to the address last known by such company, in which to pay such premium; and 
any attempt on the part of such insurance company to cancel or forfeit any such 
policy without the notice herein provided for shall be null and void. * * *’ R. S. 
40—333. 

The word “holder” in a clause of a life insurance policy authorizing its con- 
version into cash after 15 years and the payment of at least 10 annual premiums 
“at the option of the holder” has been interpreted as referring to the beneficiaries. 
There the policy was payable to the wife of the insured if she survived him, other- 
wise to their children. The court: said: 

“We agree entirely with the suggestion that ‘holder’ or ‘holders,’ as used in 
this connection, means those who in law are the owners of the policy, and are 
entitled to the rights and benefits which may accrue under it; in other words, 
all the beneficiaries; in the present case, not only the wife, but the children of the 
insured. * * * Neither the husband, nor the wife, nor both together had power to 
destroy the vested interest of the children in the policy.” Entwistle v. Insurance Co., 
Appellant, 202 Pa. 141, 144, 51 A. 759. 

A policy with similar provisions was involved in litigation in New York. An 
assignee of the insured and his wife was held by the trial court to be entitled, to 
call for and receive the surrender value. Travelers’ Ins. Co. v. Healey (Sup.) 
28 N. Y. S. 478. On appeal to an intermediate appellate court, heard by three 
justices, a reversal was ordered, one justice dissenting, and each of the others writing 
an opinion. 86 Hun, 524, 33 N. Y. S. 911. In one of the opinions it was said (86 
Hun, 540, 33 N. Y. S. p. 921): 

“I am inclined to believe that this policy, which secured the payment of $2,000 
to Josephine Doty on the death of her husband, or, in case she did not survive him, 
to her children, or, if neither wife nor children survived him, to his personal repre- 
sentatives, must be deemed held by the parties to whom it was payable, and that 
the possession of the policy by the insured, or by either of such parties, must be 
considered the possession of all.. If the policy had been for the wife's benefit 
alone, she would have been the holder, and could have exercised the option in the 
eighth clause, or could, with her husband’s consent, have assigned the policy, and 
her assignee could have exercised such option. In such a policy as the one under 
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consideration, in which several parties are interested, I am inclined to think that 
the option can only be made by all these parties together; that the word ‘holders’ 
means the persons to whom the policy is by its terms payable—the owners thereof.” 

On a new trial it was held that the option could only be exercised with the 
concurrence of all the beneficiaries. 19 Misc. Rep. 584, 44 N. Y. S. 1043. Ona 
second appeal, none of the five justices dissenting, the judgment was modified, the 
claim of the holder of the assignment from the insured and his wife being upheld; 
the court saying: 

“Alonzo H. Doty, in May, 1874, took out the policy, and paid the premiums for 
the 10 years thereafter, as required by its terms. He thus became the holder and 
owner of the policy. Garner v. Insurance Co., 17 Abb. N. C. 7. In common phrase, 
he who takes out the policy and pays the premiums is the policyholder.” Travelers’ 
Ins. Co. v. Healey, 25 App. Div. 53, 56, 49 N. Y. S. 29, 30. 

This decision was affirmed by the court of last resort on the opinion from 
which the above quotation is made. Travelérs’ Ins. Co. v. Healey, 164 N. Y. 
607, 58 N. E. 1093. The words quoted have been applied where the insured paid 
the premiums from the monthly allowance he made the beneficiary, his wife, 
the amount being either deducted from the allowance before its payment or 
returned to him by his wife’s check. Hilton v. New York Life Ins. Co., 113 
Misc. Rep. 74, 184 N. Y. S. 2, 5. 

In cases involving the statute requiring a notice to be given to the holder 
of a life insurance policy before its cancelation for nonpayment of premiums, 
this court has heretofore assumed that the assured, who took out the policy 
and paid the premiums, is the person to whom the notice is to be given, and in 
discussing the matter has used the word “insured” as the equivalent of “policy 
holder.” Lightner v. Insurance Co., 97 Kan. 97, 154 P. 227; Clover v. Bankers’ 
Life Co. 117 Kan. 683, 232 P. 1068; Sanders v. Bank Savings Life Ins. Co., 
118 Kan. 120, 233 P. 1017. We see no reason for changing the view of the 
matter so indicated. The person who has been paying the premiums seems the 
natural and proper one to whom to send a notice of intention to forfeit if pay- 
ment is not made, and the phrase “holder of the policy’ seems a natural and 
proper one to describe the person who takes it out upon his life and pays the 
premiums. Whatever it may mean in other connections we think it is used in 
the statute under consideration as applied to a policy like that here sued upon 
to designate the insured. 

The plaintiff testified that after her son had taken out the policy he handed 
it to her, saying he had taken it out for her, and it had been in her possession 
ever since. This in our judgment has no tendency to show that she was its 
holder within the meaning. of the statute. Nor do we regard the interpretation we 
have adopted as inconsistent with the statutory provisions that life insurance 
policies shall inure to the sole use of the beneficiaries and be free from the 
claims of the assured and person effecting the insurance and their creditors, and 
from taxes and creditors of the beneficiaries. R. S. 40—327. 

At the time of making amendments in other respects to the statute involved, 
the word “insured” was substituted for the phrase “the holder of the policy,” 
or a similar expression, in 1925. Laws 1925, ch. 184, §§ 1. 2. This change was 
effected by a bill introduced during the pendency in the district court of the 
present action, by which it may have been suggested. At all events, it is not 
to be regarded as a legislative interpretation of the original word “holder” as having 
a different meaning from the substituted word “insured.” 

Argument has been presented bearing upon whether, in view of the fact 
that the policy involved reserved a right in the insured to make a change of 
beneficiaries, the wife had a vested interest in its proceeds. The conclusion already 
announced makes it unnecessary to pass upon that question. 

[2] 2. The policy includes an agreement to pay the insured $150 per annum 
in case of his becoming wholly and permanently disabled before reaching the 
age of 60; or $750 if his injury should be due to an accident and resulted in loss 
of eyesight or of hand or foot. The plaintiff challenges the validity of the notice 
given to the insured on the ground that the premium named therein—$90.60— 
was excessive. The argument is that this was the amount required to be paid 
for the life insurance and also for insurance against the disabilities referred to, 
and was void because the statute (Laws 1920 [Sp. Sess.] ch. 44, § 1) permitted 
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such insurance other than life to be written only in separate policies. The statute 
contained these provisions: 

“Such companies may incorporate in their policies or insurance provisions 
for * * * the granting of an annuity to the insured, or for * * * other benefits, 
in the event that the insured * * * thereunder shall from any cause become 
totally and permanently disabled.” 
ile CT in an amendment effective March 24, 1923, this clause was in- 
cluded : 

“Provided, that all policies now in force covering accident and health are 
hereby validated.” 

We hold the objection to the notice on account of the statement of the 
premium not to be well taken. 

The judgment is affirmed. 

All the Justices concurring. 


MODERN WOODMEN OF AMERICA vy. LEMONDS et ux. 
(Court of Appeals of Kentucky. Dec. 18, 1925.) 
278 Southwestern Reporter 532. 

1. INSURANCE—NO LIABILITY ON POLICY, WHERE DEATH OF IN- 
SURED CAUSED BY ENGAGING IN PROHIBITED OCCUPATION. 
Fraternal society was not liable on insurance policy issued by it, where in- 

sured was engaged in occupation of telephone lineman, prohibited by policy, 

and his death was traceable to such occupation. 


(For other cases see Insurance, Dec. Dec. § 748.) 


Appeal from Circuit Court, Fulton County. 

Action by George W. Lemonds and wife against the Modern Woodmen of 
America. Judgment for plaintiffs, and defendant appeals. Reversed for new 
trial. 

Truman Plantz, of Warsaw, IIl., George G. Perrin, of Rock Island, Ill., and 
Henry F. Turner, of Wickliffe, for appellant. 

Heber Finch, of Fulton, for appellees. 

Sampson, J. Appellees George W. Lemonds and wife, Malinda C. Lemonds, 
instituted an action in the Fulton circuit court to recover $1,000 upon a policy 
of insurance or benefit certificate issued to their son, George D. Lemonds, by 
the appellant society, in which appellees were the beneficiaries; the son having 
died since the issual and delivery of the policy and at a time when all the pre- 
miums and dues thereon had been paid. With the petition is filed the original 
benefit certificate sued on and it was made a part of the pleading; so also were filed 
copies of the by-laws of the Woodmen of America, revision in 1917 and revision of 
1921, and these were made a part of the pleading. 

The fraternal society answered and denied its liability upon the certificate 
and relied upon several different defenses. It was averred that the insured, before 
and at the time he obtained the certificate, filed a written application with the 
society, agreeing to abide all the conditions, agreements, laws, and rules of the 
order with respect to the benefit certificate, and then averred: 

“That its said by-laws in force at the time said benefit certificate was issued, 
and continuously thereafter to the present time, have provided, among other 
things, as follows: 

“Sec. 19. Any’ person who is engaged in or who regularly, occasionally or 
during any part of the year, performs any work or duties necessary or incident 
to or at or directly about any place where the work or duties necessary or incident 
to any of the following named occupations are performed at any time, shall not 
become a beneficiary member of-this society under any conditions whatsoever: 

“Electric car, power, light, or telephone lineman. . 

“Engaging in or entering on, or continuing in any of the occupations or em- 
ployments enumerated in section 19 of these by-laws by any beneficial member 
of this society heretofore or hereafter admitted to such membership, shall totally 
exempt said society from any and all liability to such member, his beneficiaries 
on account of the death of such member, directly traceable to employment in such 
hazardous occupation. A person shall be held to be engaged in any of the 
hazardous or prohibited occupations in this chapter mentioned, whenever he, with 
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or without compensation, regularly, occasionally, or during any part of the year 
performs any work or duties necessary or incident to said hazardous or pro- 
hibited occupation. 

_. “Defendant avers that after issuance of said benefit certificate to him, the 
said George D. Lemonds entered upon and engaged in the occupation electric 
power, light, or telephone lineman and that the death of the said George D. 
Lemonds was directly traceable to employment in such occupation. * * * 

“Defendant, further answering, now pleads and relies upon the provisions 
of said application of George D. Lemonds and the statement and answers therein 
contained, and pleads and relies upon the provisions of said benefit certificate 
issued to him, and the by-laws of this defendant, together with the allegations and 
averments heretofore set forth as a complete bar to plaintiff’s right to recover in 
this action.” 

[1] Except for the statement of R. S. Gregory, an electrician of Green- 
ville, Ky., there is but slight evidence upon the subject of how young Lemonds 
came to his death. After stating that he was acquainted with Dewey Lemonds, 
the insured, during his lifetime, the witness Gregory was asked: 

“Q. State whether or not you were present and saw the accident that caused 
the death of Dewey Lemonds. A. Yes, sir. : 

“Q. Now, in your own way, tell, if you did see this accident, how it oc- 
curred. A. Well, at the time of the accident I was sitting in the class room 
at school. When I first noticed the man at work, I had the impression that he 
was smoking a cigarette, because a small cloud of smoke arose from his body. 
I glanced back into the school for an instant, and, when I again looked at the 
man, I saw him fall from the pole to the ground, I arose and went out of the 
school building to the man, I dragged him from the ditch, turned him on his 
stomach, pulled his tongue out of his mouth, and administered artificial respira- 
tion. 

“QO. State whether or not you were looking out of the school building at the 
time Dewey Lemonds fell from the pole. A. Yes. 

“Q. How far were you from him when this accident occurred? <A. Two- 
thirds of a city block. 

“Q. State, if you know, what kind of work Dewey Lemonds was engaged in 
at the time this accident occurred. A. Telephone work. 4 

“Q. Describe, if you know, the kind of telephone work he was engaged in 
when this accident occurred. A. Generally termed ‘trouble shooting’ among tele- 
phone men. : , , 

“Q. State whether or not the duties of a ‘trouble shooter’ is to string wires, 
climb poles, and, if it is, the duties of a general lineman. A. It is my impression 
that it is. 4 1 

“Q. Just tell what this person was doing when you first noticed him? A. 
He was standing on the pole about half-way up. ; 

“Q. You state he was standing on the pole. Just tell how he was standing, 
and how he kept himself from falling from the pole. A. He had his back turned 
to me, but he had on spurs. 

“Q. State whether or not he was standing on this pole by means of spurs 
that are used by ordinary telephone linemen. A. I don't know; the pole may 
have steps on it. 

“QO. You stated that you saw him after he fell to the ground. State whether 
or not he had on spurs at that time. A. Yes; he had them on when I found 
him. ‘ ’ ; 
“QO. State if you know, what he appeared to be doing with his hands at 
any time you saw him just prior to the time he fell. A. I counldn’t see his 
hands. : 2 ; 
“QO. You state when you first noticed him there appeared to arise from _ 
a cloud of smoke. Do you have any opinion as to what caused this smoke? 
If so, state to the court. A. The smoke was steam arising from his damp 


shirt being in contact with the wire. , ; Pi! aa in 
“Q. In your opinion, would steam arise from his shirt if it should come 


; : ? T 
contact with a wire not charged? A. No. : . : 
“QO. As an electrician, in your opinion, was this party electrocuted by coming 


in contact with a live wire while attempting to climb the telephone pole he fell 
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from? <A. No; you couldn’t say he was electrocuted until resuscitation had been 
kept up for at least an hour and a half. 

“Don’t you think that this party by coming in contact with a live wire was the 
direct cause of his death? A. No; I think it was caused by falling from the pole. 

“Q. But coming in contact with the live wire caused Lemonds to fall from 
the pole, did it not? <A. It did. 

“Q. State whether or not, if you know, how long Dewey Lemonds had been 
engaged in the work he was engaged in at the time of his death. A. I don’t know. 

“Q. Did you see Dewey Lemonds climb the telephone pole? A. No. 

“Q. Then if I understand, all that you know about this accident was that you 
noticed him on the pole, with his spurs on, fall to the ground, and later went to 
his assistance, and found that he was dead, or almost dead; state whether or not 
this is so? <A. Yes.” 

[2] By the terms of the policy the fraternal society was not to become or be 
liable upon the benefit certificate for death resulting or occurring while the insured 
was engaged in any of the several prohibited occupations named in the policy, if 
death was directly traceable to such occupation. One of the prohibited occupa- 
tions was lineman for a telephone or telegraph company. As there was no dispute 
about young Lemonds being in the employ of the telephone company, and there 
was no evidence to show that he was not upon the telephone pole in the way and 
manner stated by the witness Gregory immediately before he fell and died, it must 
be assumed and proven that young Lemonds was, in truth and in fact, engaged as 
a lineman, and was, at the time of his injury and death, pursuing that occupa- 
tion contrary to the provisions of the benefit certificate sued on. As there was 
no evidence to the contrary upon this exact question there was nothing to submit 
to the jury, and the trial court erred in assuming that there was a conflict in the 
evidence and submitting the question of fact to the jury. The motion of appellant 
society for a directed verdict in its favor should have been sustained. In overruling 
the motion reversible error was committed by the trial court. If, upon another 
trial, the evidence is in substance the same as upon the last trial, the court will 
direct a verdict for the society. 


For the reasons indicated, the judgment is reversed for new trial in conformity 
to this opinion. 


SOVEREIGN CAMP, W. O. W., v. MORRIS. 
(Court of Appeals of Kentucky. Dec. 18, 1925.) 
278 Southwestern Reporter 554. : 
1. INSURANCE—ISSUE AS TO TRUTH OF ANSWERS IN APPLICATION 
HELD FOR JURY. ; : 
In action on fraternal insurance policy, evidence as to truth of answers in appli- 
cation held,under facts, to raise issue for jury. 
(For other cases, see Insurance, Dec. Dig. § 825[2].) 


2. INSURANCE—ANSWERS TO QUESTIONS IN. APPLICATION, NOT 
a FRAUDULENT, VOID POLICY ONLY WHEN MATERIAL TO 
RISK. 

Answers to questions for fraternal insurance policy, not being fraudulent under 
the statutes, are considered as representations, and not as warranties, and void policy 
only when material to the risk. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

Appeal ‘from Circuit Court, Trigg County. 

Suit by Mrs. Mallie Morris against the Sovereign Camp, Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, for further 
proceedings. 

Thomas & McKinney, of Cadiz, for appellant. 

W. H. Hooks, of Cadiz, for appellee. 

McCanotess, J. In a suit in the Trigg circuit court, Mrs. Mallie Morris 
recovered a judgment of $852.91 against the Sovereign Camp, Woodmen of the World, 
on a policy of insurance carried by that camp on the life of her deceased husband. 
The company appeals, and insists the court erred in not giving a peremptory instruc- 
tion in its favor: (2) in the admission of incompetent evidence; (3) in giving im- 
proper instructions; (4) that the verdict is against the evidence. 
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[1] The policy is in the usual form of fraternal policies, with the ordinary 
written application attached. In his application, which was dated July 7, 1919, the 
deceased was asked, “Have you now, or have you ever had, any diseases of the fol- 
lowing named organs, or any of the following named diseases or symptoms?” nam- 
ing practically every disease known to medical science, and to all of which he 
answered, “No.” He also stated that he had not been waited upon by a physician 
within five years prior to the application. In answer to obviously leading questions, 
but without objection, Dr. Ezell, deceased’s practicing physician, testified that he 
had treated deceased at intervals for eight or nine years before his death for “mitral 
regurgitation,” which is one form of heart trouble, and that he had “dilation of the 
left ventricle, or enlargement of the left ventricle, of the heart; that the predisposing 
cause of his death was old heart lesion”; that he was consulted by deceased in the 
fall of 1911 for stomach symptoms, and that deceased called on him again in 1914 
or 1915 for treatment. He admits that he kept no records of these visits prior to 
April, 1923, and was testifying to dates from memory. He further stated that he 
had no recollection of telling deceased that he had heart trouble. 

Dr. A. D. Cloyd, chief medical director and examiner for defendant, testified 
that if he “had known the applicant had been treated by a physician within five 
years previous to the application, or that he had been treated for indigestion, or for 
any diseases of the heart or blood vessels, that he would not have accepted the 
application.” In detail he says that he “would not have accepted the application, 
if it had stated that applicant had consulted a physician in 1911, and in 1914 or 1915, 
for stomach trouble, and had been found by a physician to have stomach trouble, or 
systolic murmurs of the valvic areas within six or eight years of the date of the 
application.” 

On the other hand, plaintiff testified positively that her husband called on Dr. 
Ezell for treatment only twice, and had not been treated by any physician within 
five years defore the date of the application. The first treatment was in 1911 by 
Dr. Ezell for stomach trouble, which lasted for only a week or so. The second was 
in May, 1914. She further testifies that her husband had no palpitation, and never 
at any time manifested any symptoms of heart or stomach trouble until after his last 
illness began, in April, 1923; that he was a young man of physical strength and 
great vigor, and a very hard worker. Her testimony in this respect is corroborated 
by a number of other laymen. The physician who examined deceased for the com- 
pany at the time of the application for insurance testified that he made a personal 
examination of his heart and lungs by means of a stethoscope applied to the bare 
skin, and if there had been any organic trouble in either he would have discovered 
it, and that he’ would not have recommended the issual of the policy if such trouble 
had existed. He also ‘made a careful examination of the abdomen by palpitation, 
and if any stomach trouble existed he would in like manner have discovered it, and 
advised against the issual of the policy. It thus clearly appears that there was an 
issue of facts as to the truth of the answers in the application. 

It is argued, however, that the evidence of Dr. Cloyd is uncontradicted, and de- 
fendant was therefore entitled to a peremptory instruction. It may be said that Dr. 
Cloyd did not testify as to practice usual among life insurance companies under similar 
circumstances, or as to whether the defendant, acting reasonably and naturally in 
accordance with such practice, would have accepted the application. 

(2] It is not argued that any of the objetionable answers were fraudulent. Not 
being fraudulent, under our statutes they are considered as representations, and not 
as warranties, and void the policy only when material to the risk. As to this issue 
we have said: : 

“The question was, not what ought the insurance company to have done, had it 
known the truth concerning the facts misrepresented, but what it probably would 
have done. That was to be determined, not by what it might say afterward about it, 
for, manifestly, that would be a very unsafe standard, but by what was the usual 
course of those engaged in such business under similar circumstances.” Provident 
Insurance Co. v. Whayne’s Adm’r, 131 Ky. 84, 93 S. W. 1049, 29 Ky. Law Rep. 160; 
Ill. Life Ins. Co. v. De Lang, 124 Ky. 569, 99 S. W. 616, 30 Ky. Law Rep. 753. 

Thus it is doubtful if the evidence of the witness Cloyd is competent, but, as no 
objection or exceptions were taken to it, perhaps it may be considered. It must not 
be overlooked, however, that his answers were based on hypothetical questions, which 
assumed the answers in the application to be untrue, and, as the truth of the answers 
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were in issue, a question of fact for the jury, the court properly overruled the per- 
emptory instruction. 

{3] On direct examination Mrs. Morris was asked in reference to the deceased: 

“Did he ever have any disease of the heart? A. No, sir.” 

This was followed by similar questions as to a great number of other diseases 
stated in the application, to all of which she answered, “No.” Other lay witnesses 
made the same answer to similar questions. This evidence was incompetent, and, 
under the facts of this case, prejudicial. 

[4] If within his knowledge, a layman may testify as to the strength, vigor, and 
apparent physical condition of another person, and as to the presence or absence in 
such person of symptoms indicating disease; also, some forms of disease are so com- 
mon and so well understood as to be within the knowledge of a layman, but he 
cannot diagnose diseases, or testify as an expert in reference thereto. To illustrate: 
The witnesses in this case were not qualified to testify that the applicant did not have 
heart trouble or stomach trouble, but evidence of the nature and symptoms of these 
diseases could have been proven by a physician, and these witnesses then could have 
testified as to the presence or absence of such symptoms. 

The intructions are criticized, but they are in the usual form, and substantially 
the same as have been approved by this court. 

Wherefore the judgment is reversed, and cause remanded: for proceedings con- 
sistent with this opinion. 


SAWYER v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 25124.) 
(Supreme Court of Minnesota. Feb. 19, 1926.) 
207 Northwestern Reporter 307. 
(Syllabus by the Court.) . 


INSURANCE—WRITTEN CONTRACT, OTHERWISE COMPLETE, HELD 
NOT EFFECTIVE UNTIL ALL PARTIES HAVE EXPRESSED SUCH 
INTENTION; DELIVERY HELD ORDINARILY, BUT NOT ALWAYS, 
EXPRESSION OF INTENTION FOR CONTRACT TO BECOME EFFEC- 
TIVE; INTENTIONAL NONDELIVERY OF LIFE INSURANCE POLICY 
HELD TO SHOW NO CONTRACT. 

A written contract, otherwise complete, does not become effective until all the 
parties have expressed that intention. Delivery is, ordinarily, but not always, such 
an expression. The intentional nondelivery proven in this case shows no contract. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 


Appeal from District Court, Crow Wing County; W. S. McClenahan, Judge. 

Action by Doil Sawyer against the Mutual Life Insurance Company of New 
York. After a decision for defendant, plaintiff appeals from an order denying her 
motion for a new trial. Affirmed. 

Ryan, Ryan & Ryan, of Brainerd, for appellant. 

Ambrose Tighe, of St. Paul, for respondent. ‘ 

Stone, J. Action for life insurance, tried upon stipulated facts. After a deci- 
sion for defendant, plaintiff appeals from the order denying her motion for a new 
trial. 

Plaintiff is the widow of Edwin L. Sawyer, who departed this life April 1, 1924. 
November 2, 1923, he made written application to defendant for a policy on the ordi- 
nary life plan in the sum of $2,000, wherein plaintiff was to be beneficiary. After 
a medical examination, the application was forwarded to defendant’s home office. 
It contained this provision: 

“The proposed policy shall not take effect unless and until the first premium shall 
have been paid during my continuance in good health, nor unless also the policy shall 
have been delivered to and received by me during my continuance in good health, 
except in case a conditional receipt shall have been issued as hereinafter provided.” 

No conditional receiept was issued. 

Pursuant to the application the policy was prepared and executed by defendant 
and returned to the soliciting agent, Mr. Lind, at Backus, Minn., for delivery to the 
insured. When he signed the application, November 2, 1923, Mr. Sawyer gave the 
agent a postdated check for $5 and his 60-day note for $29.02. This was without 
the knowledge of defendant, which never received the note or check or any of the 
proceeds. The note was not paid, but we assume that the check was. 
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On or about December 12, 1923, the agent and the applicant had an interview, 
wherein the former explained the terms of the policy, which was then in his pos- 
session. Mr. Sawyer was asked to pay the premium and accept the policy, but in 
answer said “he would try to borrow the money for the purpose from the bank.” 
In that effort he failed. He told Mr. Lind so, and that he could not pay then, but 
hoped to at his next pay day. He said frankly that he was not altogether sure of that 
because gf other demands. The agent retained the policy until January 31, 1924, 
when he returned it to defendant for cancellation. Mr. Sawyer never demanded its 
delivery. On February 8, 1924, the agent wrote him, in part, as follows: 

“We are still holding your note for the balance of the premium. * * * Is there 
not some way by which you can arrange to take care of half of the amount due? 
We will then have your policy restored to good standing and mail it to you.” 

It was concluded below that no contract was ever completed between Mr. Sawyer 
and defendant. That is the only question, and its consideration is simplified, if, to 
start with, we recall that a written agreement, even though complete and settled in 
all its terms, does not become binding as a contract until the parties express an inten- 
tion that it be so. However final otherwise, it is no contract until all the parties 
have assented to its becoming one. So, whatever the intention of one or whatever the 
manner of its expression, as long as it is clear that the other party has never assented 
to the agreement beceming effective as one, it is no contract. It is competent for 
parties to consent to become bound contractually without or before delivery of the 
written expression of their agreement. Delivery is significant, ordinarily but not 
always controlling, because it is the conventional method of expressing the final assent 
of the parties to become bound contractually. 

It is clear that defendant never assented, through its agent or otherwise, to the 
policy going into effect as a contract. The conduct of Mr. Sawyer himself indicates 
that understanding rather than the contrary. Even though we allowed the argument 
for plaintiff, that transmission of the policy to the agent might have been equivalent 
to delivery to Mr. Sawyer, we would still be confronted by the fact, inescapable on 
this record, that neither defendant nor its agent assented to the policy going into 
effect. There is nothing in the decision, as distinguished from the discussion, of 
Kilborn v. Prudential Ins. Co., 108 N. W. 861, 99 Minn. 176, which is to the con- 
trary. “The only serious question” in that case was “whether the premium was 
paid by the delivery of the notes in question.” The answer was in the affirmative. 
The opinion recognizes (108 N. W. 863, 99 Minn. 180) that— 

“Where an insurance policy provides that it shall not be effective until the first 
premium is paid, it does not take effect even although delivered until this provision 
is complied with.” 

But the opinion proceeds: 

“The manner in which payment is made is immaterial, if it is at the time accept- 
able to the company.” 

In the instant case the conclusion is well sustained that its agent, to say nothing 
of defendant, did not consider the postdated check and 60-day note acceptable or 
effective as payment of the premium. All the circumstances are to the contrary. 
So, even if payment of the premium were the only thing involved, the Kilborn Case 
would not be controlling. 

The situation is very different also, from that in Coughlin v. Reliance Life Ins. 
Co., 201 N. W. 920, 161 Minn. 446. The premium notes there in question were on 
special forms prepared and habitually used by the insurer and by it they had been 
accepted, not for a first but for a renewal premium. So the insurer was estopped 
to deny that they were in payment of the amount due. The notes with an amount 
in cash, computed upon the cost of term insurance, had been accepted and retained 
by the company until after the death of the insured who had retained the policy. 
Upon those circumstances was the estoppel expressly predicated. The facts of this 
case are so different that further comment would be superfluous, but see Reagan 
v. Philadelphia Life Ins. Co. (Minn.) 206 N. W. 162. 

Here there is no suggestion that the company received or even knew of the. post- 
dated check and note. It never received or authorized either. Moreover, as already 
indicated, the circumstances show that the agent did not accept them in payment of 
the premium. Finally, there is the conduct, almost conclusive, of Mr. Sawyer indi- 
cating that he knew very well that he had not paid the premium, and in consequence 
was not entitled to the policy and had no insurance. But, we repeat, neither his inten- 
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tion nor the expression of it could be controlling so long as there was lacking the 
assent of defendant to the policy going into effect. 

There is nothing in Union Central Life Ins. Co. v. Taggart, 56 N. W. 579, 55 
Minn. 95, 43 Am. St. Rep. 474, which helps plaintiff's case. Her counsel claim that, 
applied here, it requires us to say that defendant “must, in judgment of law, be 
deemed to have accepted the notes in payment of the premium.” The quoted lan- 
guage was used, but in application to facts compelling a conclusion, not only that 
notes had been given and accepted in payment of a premium, but also that the maker 
had had the benefit of the insurance so paid for. The argument here made for plain- 
tiff upon the Taggart Case attempts to separate part of a judicial opinion from both 
its context and its facts, and make it justify a conclusion never intended by its author. 

Neither is a case made for plaintiff by section 3757, G. S. 1923, which provides 
that every agent negotiating insurance “shall be held to be the company’s agent for 
the purpose of collecting or securing premiums therefor, whatever conditions or stipu- 
lations may be contained in the contract or policy.” The simple fact of this case is 
that the agent never received payment of the premium. 

We have considered all of the argument for plaintiff and are of the opinion that 
the conclusion reached below is well sustained, if not compelled by the facts. The 
conduct of the parties is unequivocal. Their subsequent conduct, within the rule of 
Ikenberry v. New York Life Ins. Co., 149 N. W. 292, 127 Minn. 215 (same case, 
159 N. W. 955, 134 Minn. 432), had, and was expressly given, its proper evidentiary 
effect. That of Mr. Sawyer was in the nature of an admission against interest. 

Order affirmed. 


PARKER v. NEW YORK LIFE INS. CO. (No. 25740.) 
(Supreme Court of Mississippi, Division A. March 1, 1926.) 
107 Southern Reporter, 198. 

(Syllabus by the Court.) 


DEATH—THAT PERSON WAS FUGITIVE FROM JUSTICE HELD IN- 
SUFFICIENT TO REBUT STATUTORY PRESUMPTION OF DEATH 
FROM ABSENCE FOR 7 YEARS (CODE 1906, § 1914; HEMINGWAY’S 
CODE, § 1574). 

The presumption created by section 1914, Code 1906 (section 1574, Hem. Code), 
that a person who absents himself from this state for seven successive years without 
being heard of is dead, can be rebutted only by proof that he was alive within that 
time; the mere fact that he was a fugitive from justice is insufficient for that purpose. 

(For other cases, see Death, Dec. Dig. § 2[3].) 


Appeal from Circuit Court, Wayne County, R. M. Bourdeaux, Judge. 

Action by Mrs. Mary E. Parker against the New York Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. Reversed and remanded. 

F. B. Collins, of Laurel, for appellant. 

Deavours & Hilbun, of Laurel, for appellee. 

SmitH, C. J. This is an appeal from a judgment denying the appellant a recovery 
on an insurance policy on the life of her son, Robert M. Parker, in which she is the 
beneficiary. 

The death of Robert M. Parker was not proven, but he disappeared more than 
seven years before the suit was brought, and has not since been heard of. To rebut 
the presumption of Parker’s death arising from his unexplained absence from the 
state, the appellee introduced in evidence, over the appellant’s objection, the fact that 
Parker, just prior to his disappearance, was placed under bond to await the action 
of the grand jury on a criminal charge; that he was indicted therefor just about the 
time of his disappearance, forfeited his bond, and is now apparently a fugitive from 
justice. The court charged the jury for the appellee- that, if they believed from the 
evidence that Parker had absented or concealed himself “because of his being a 
fugitive from justice, and in his efforts to escape trial for an offense charged against 
him in the courts, then it is the sworn duty of the jury to return a verdict for the 
defendant.” 

No request was made by the appellant for a directed verdict, and among the 
assignments of error are the granting of the instruction hereinbefore referred to, and 
that “the verdict of the jury was contrary to the law and the evidence.” 

Section 1914, Code of 1906 (Hemingway’s Code, § 1574), provides that: 
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“Any person who shall remain beyond the sea, or absent himself from this state, 
or conceal himself in this state, for seven years successively without being heard of, 
shall be presumed to be dead in any case where his death shall come in question, unless 
proof be made that he was alive within that time; but any property or estate recovered 
in any such case shall be restored to the person evicted or deprived thereof, if, in a 
subsequent action, it shall be proved that the person so presumed to be dead is living.” 

The presumption that a person who absents himself from this state, etc., for 
seven years successively without being heard of is dead, can be rebutted under the 
express provision of the statute only by proof “that he was alive within the time.” 
Assuming, for the purpose of the argument that the continued existence of a person 
who has absented or concealed himself for more than seven successive years can be 
proven by circumstantial evidence, the mere fact that he was a fugitive from justice 
is insufficient for that purpose. He may have fled from justice, but non constat he 
may have died in the meantime. Whatever the rule in this connection may have been 
at common law, and as to which we express no opinion, the statute must control here. 
The case of New York Life Insurance Co. v. Brame, 73 So. 806, 112 Miss. 829, 
L. R. A. 1918B, 86, relied on by counsel for appellee, is not in point. In that case 
there was no contention that the presumption of death had been overthrown, and the 
court’s discussion of the presumption created by the statute was in connection with 
its holding “that the burden of proof is upon the party who wishes to prove the death 
at any particular time within the seven years.” 

The instruction complained of should not have been given, and the verdict should 
have been for the appellant. 

Reversed and remanded. 


RILEY v. MISSOURI MUT. ASS’N. (No. 3816.) 
(Springfield Court of Appeals. Missouri. Jan. 8, 1926.) 
278 Southwestern Reporter 780 
1. INSURANCE—STATUTORY PROVISION AGAINST ISSUANCE OF 

POLICY TO PERSON OVER 60 CANNOT BE WAIVED. 

Provision of Rev. St. 1919, §.6161, that insurance company doing business on as- 
sessment plan cannot issue policy to person over 60 years old at nearest birthday, is 
mandatory and cannot be waived. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


2. INSURANCE—STATUTORY PROVISION LIMITING POWERS OF 
INSURANCE COMPANY CANNOT BE WAIVED. 
Statutory provision limiting powers of insurance company cannot be waived, as 
may provision for benefit of company. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 
3. INSURANCE—INSURER NOT LIABLE BY WAIVER FOR OBLIGATION 
IT COULD NOT ASSUME BY DIRECT CONTRACT. 
Insurance company canno* be made liable by waiver for obligation which it could 
not assume by direct contract. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Circuit Court, Phelps County; W. E. Barton, Judge. 

Action by Rosa Riley against the Missouri Mutual Association. Judgment for 
plaintiff, and defendant appeals. Reversed. 

Page & Barrett, of Springfield, for appellant. 

Frank H. Farris and Homer Rinehart, both of Rolla, for respondent. 

Cox, P. J. Action upon a life insurance policy. A jury was waived and the case 
tried by the court upon an agreed statement of facts. The court found for plaintiff, 
and defendant appealed. - ; 

The defendant is a corporation organized under article 3, chapter 50, Revised 
Statutes of Missouri 1919, doing an insurance business on the assessment plan. The 
statute under which the appellant is operating contains the following provision in 
section 6161, Stat. 1919: ; 

“No corporation doing business under this article shall issue a certificate or policy 
upon the life of any person who, at nearest birthday, is more than 60 years of 

e * ee” 


The defense in this action is based solely on that statute. In reply the plaintiff 
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alleged that if the deceased was over 60 years of age when the policy was issued, the 
defendant, by waiver and estoppel, had been deprived of the right to assert that 
defense. The insured was the husband of plaintiff, and it was agreed that all the 
assessments had been paid by him and that he had complied with all the terms of 
the policy. The by-laws of the company followed the statute and limited the age at 
which the person could be insured to 60 years. The agreed statement of facts shows 
that when the application for insurance was filled out, the answers to questions were 
written in by agent of defendant, and that the insured was asked his age, and he 
stated that he would be 66 at his next birthday and that his nearest birthday was 65. 
The agent wrote in 60. In the reply filed by plaintiff is the allegation that at the 
time the application was filled out the agent of defendant was informed and advised 
of the true and correct age of the applicant. Taking the replication and the agreed 
statement of facts together, it conclusively appears that the insured was over 60 years 
of age when the policy was issued. 

[1-3] We are clearly of the opinion that the provision of our statute found in 
section 6161 that the insurance company cannot issue a policy to a person over 60 
years of age at his nearest birthday is mandatory and its provisions cannot be 
waived. If the company can waive the provision of the statute, then the statute means 
nothing. The Legislature had some purpose in view in enacting that statute, but it 
would accomplish no purpose if the insurance company could violate it with im- 
punity. A statutory provision made for the benefit of an insurance company may be 
waived, but a provision limiting the powers of an insurance company cannot be 
waived. The company could not, by waiver, be.made liable for an obligation which 
it could not assume by direct contract. Tuite v. Supreme Forest Woodmen Circle, 193 
Mo. App. 619, 626, 187 S. W. 137; 22 Cyc. 1400; 28 A. L. R. 93. 

Judgment reversed. 

Bradley and Bailey, JJ., concur. 


WAMBOLDT v. RESERVE LOAN LIFE INS. CO. (No. 563.) 


(Supreme Court of North Carolina. Jan. 27, 1926.) 
131 Southeastern Reporter 395. 
1. INSURANCE—INSURED, LOSING SIGHT OF BOTH EYES, HELD EN- 
TITLED TO RECOVER FOR PERMANENT DISABILITY, REGARD- 


LESS OF WHETHER HE HAS BEEN ABLE TO ENGAGE IN GAINFUL 
OCCUPATION. 


Under provision in policy that loss of sight of both eyes would be considered 
as total and permanent disability, insured, who suffered an entire and irrecoverable 
loss of sight of both eyes, was entitled to benefits provided for in such case, regard- 
less of whether or not he has since been able to engage in a gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


2. INSURANCE—INSURED HELD NOT ENTITLED TO CONTEST VALID- 
ITY OF POLICIES ON GROUND OF CONCEALMENT OR MISREPRE- 
SENTATIONS, IN VIEW OF INCONTESTABLE PROVISION. 


Where policies sued on expressly provided that they were incontestable after the 
first year, except for nonpayment of premiums, insurer could not contest validity of 
such policies on ground of concealment or misrepresentations by insured, where pay- 
ment of premiums on policies to date of commencement of action was admitted. 

(For other éases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—SUPPLEMENTAL CONTRACTS ATTACHED TO POLI- 
CIES HELD SUBJECT TO INCONTESTABLE CLAUSE IN POLICIES, 
AND DEFENSES NOT AVAILABLE IN ACTION ON POLICIES NOT 

AVAILABLE ON SUPPLEMENTAL CONTRACTS. 

Where supplemental contracts attached to policies recited that they were com- 
ponent parts of such policies and bore same dates as policies, such supplemental 
contracts were subject to incontestable clause contained in policies, and supplemental 
contracts became effective from dates appearing in them and not from date on which 
they were attached to policies, and no defense was available to insurer on the supple- 
mental contracts which was not available in action on policies. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Superior Court, Buncombe County; Webb, Judge. 
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Action by Wickes Wamboldt against the Reserve Loan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. No error. 

In 1915, defendant issued to plaintiff two policies of insurance, in accordance 
with applications therefor, one dated “June 1, the other October 29. Both policies 
were on the ordinary life, double indemnity, and total disability plan. By each policy, 
defendant promised and agreed to pay to Alice May Wamboldt, wife of plaintiff, at 
his death, subject to the terms and conditions set out therein, the sum of $5,000. To 
each policy were attached riders, forming a part thereof, providing, upon certain 
contingencies, for double indemnity and total disability. Each policy contained a 
clause, in words as follows: 

“If the premiums are duly paid as required, this policy shall be incontestable after 
it has been renewed beyond the first year.” 

All premiums required to renew these policies and to keep them in full force 
have been duly paid. 

On May 23, 1921, plaintiff inquired, by letter, if defendant issued, and, if so, if it 
would then substitute, for the riders attached to and forming a part of the policies 
as originally issued, riders providing for double indemmity, total disability, and pre- 
mium waiver. On May 26, 1921, defendant, replying to plaintiff’s inquiry, advised 
him that it issued a double indemnity, total disability, and premium waiver certificate, 
as per sample inclosed, and that upon evidence of present insurability it would grant 
the additional benefit on the policies then held by plaintiff, issued in 1915. Pursuant to 
this correspondence, plaintiff, on June 3, 1921, signed the formal applications sent to 
him by defendant for the additional protection, and forwarded same, by mail, to 
defendant. Each of the applications contained the following representations made to 
defendant by plaintiff : 

“I have no impairment of sight or hearing; am nearsighted, with astigmatism. 
I have made no application for life, accident or health insurance in any company or 
association upon which I have not been notified of the action thereon. No applica- 
tion ever made by me for life, accident or health insurance has ever been declined.” 

On June 6, 1921, defendant acknowledged receipt of the application, and of check 
sent therewith to pay the sum required by defendant for the additional protection. 
The check, however, was not for a sufficient amount to pay the sum required for the 
issuance of the certificate applied for on both policies, due to plaintiff’s misappre- 
hension of defendant’s letter. This and other matters involved in the transaction were 
adjusted by further correspondence, and on July 14, 1921, defendant returned the poli- 
cies to plaintiff, with the certificate for double indemnity, total disability, and premium 
waiver attached to each policy, in substitution for the rider which was attached to 
the policy at the time same was issued in 1915, and which had been canceled when 
the substituted rider was attached. 

These certificates or riders are described as supplemental contracts; each bears 
the date of the policy to which it is attadhed, and not the date on which it was 
attached to the policy. Each rider recites that it is a component part of the con- 
tract, and that it is attached to and forms a part of the policy, which is referred to 
and called the principal contract. It is provided in each rider that— 

“None of the conditions named in this supplemental contract shall be deemed to 
waive, modify or affect in any manner any of the conditions contained in the prin- 
cipal contract to which this supplemental contract is attached.” 

The amount charged by defendant and paid by plaintiff for the additional protec- 
tion provided by the riders substituted for those attached originally to the policies 
includes the reserve on each policy from the date of its issue to the date of the sub- 
stitution, which would have been accumulated from additional premiums paid, had 
these riders been attached to and formed part of the policies from 1915, when they 
were isued, to 1921, when the riders ‘were substituted for those which were canceled. 

The rider, attached to each policy, includes the following clause: 

“The entire and irrecoverable loss of sight of both eyes will be considered as total 

and permanent disability within the meaning of this provision.” ’ 
—i. e., the provision for payment to the insured, upon his permanent disability, of 
an annual income of $500, and the further provision, that upon the death of insured, 
the principal contract shall be payable, in accordance with its terms, without deduc- 
tion for any income payments. It is also provided that, upon the insured becoming 
permanently disabled, defendant will waive payment of further premiums on both the 
principal and the supplemental contracts. 

Plaintiff alleges, in his complaint: 
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“That on or about January 1, 1922, while the said contract of insurance was in 
full force and effect, the plaintiff suffered the entire and irrecoverable loss of sight 
oi both eyes and became entitled to all of the payments and benefits provided in said 
contract of insurance, in case of such loss of sight of both eyes.” 

He further alleges that defendant has denied its liability to him under his said 
policies, and has declined and refused to waive payment of premiums on his policies, 
since the date of his permanent disability, due to loss of sight of both eyes; that plain- 
tiff has paid under protest to defendant the amount af said premiums. Plaintiff de- 
mands judgment that he recover of defendant the sum of $1,790.80, which includes 
the amount alleged to be due as annual income for a year and a half and the amount 
oe Soe protest as premiums on both policies since the date of the permanent 

isability. 

Defendant, in its answer, alleges that the supplemental contracts as evidenced by 
the riders attached to the policies did not become effective until the date on which 
they were attached, to wit, July 14, 1921; that on said date plaintiff was blind, having 
theretofore, to wit, on June 9, 1921, suffered the entire and irrecoverable loss of sight . 
of both eyes; that he was permanently disabled at the time the contract was made, 
and that, by reason of this fact, the said supplemental contract was and is null and 
void, and that defendant, immediately upon discovering the fact, tendered to plaintiff 
the sums paid as premiums for the said supplemental contracts, which plaintiff refused 
to accept. 

Defendant, in its amended answer and counterclaim, verified on October 3, 1923, 
alleges that it was induced to issue the supplemental contracts by false and fraudu- 
lent representations made by plaintiff in his applications therefor, to wit: That at 
the date of said applications plaintiff had no impairment of sight, and that at said 
date he had made no application for irisurance on which he had not been notified of 
the action thereon, and that no application made by him for insurance had ever been 
declined. Defendant prays judgment directing the surrender by plaintiff of said 
supplemental contracts, and that same be declared null and void. 

Plaintiff, in his reply to the answer and amended answer and counterclaim, denies 
the allegations contained therein, and renews his prayer ior the relief demanded in 
his complaint. 

On the trial, plaintiff testified that he became totally and permanently disabled by 
the total and irrecoverable loss of sight of both eyes on or about January 1, 1922. 
He further testified that at the time of his correspondence with the defendant, result- 
ing in the substitution of the riders, in accordance with his application dated June 3, 
1921, he was residing in the city of Atlanta, in the state of Georgia. He said: 

“T went home after lunch on June 9, 1921, and, at the direction of my oculist, went 
to bed. He told me to go to bed, and to rest my eyes. I received calls from my 
oculist, in my room, on and after June 9, 1921. I was in bed a good part of the 
time in a room with the shades to the windows pulled down. I was told that I 
would not to have to remain in my room more than a week, but I was kept there 
from day to day for nearly a month. During this time I carried on my corre- 
spondence. I was in this room, with my shades down, when my policies were returned 
to me by defendant on July 14, 1921, with the substituted riders attached. The 
trouble with my eyes was discovered suddenly, on June 9, 1921. This was after I 
had signed the application on June 3, for the substituted riders. The trouble was 
caused, so I was informed, by the sudden detachment of the retina in each eye. 
I was told that if I would remain in bed, with my feet raised above by head, the 
retina would reattach. I did not communicate with the defendant company, and 
inform it of my condition. I made my application on June 3, and the trouble began 
on the 9th. I paid my premiums in December following, and again in June, 1922, 
I did not inform the defendant at either time of my trouble. I thought it was tem- 
porary and made no claim for permanent disability. As soon as I gave up hope of 
recovery—in the fall of 1922—I notified the company of my condition, and on Sep- 
tember, 1922, made claim under my policies. I was then living in West Asheville, 
N. C. My attorney, who lived in Atlanta, filled out the form required for proof of 
my claim for total disability. It is stated therein that the date of the injury was 
June 9, 1921. That is true, if it refers to the first trouble with my eyes. I sub- 
sequently got well, or got better. It is not true, if it refers to the date of my second 
trouble, which resulted in my total disability from loss of sight. I could not read 
the proof of claim under my policies, prepared by my attorney, who sent it to me 
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for my signature. I could not read it because I could not see. They had to guide 
my hand to the line for the signature. I do not recall that it was read to me. I 
assume that it was, but I was in a rather upset frame of mind at that time. I 
recovered from the attack of June 9, 1921. I could see very well after that time up 
until some time in December. My oculist in Atlanta told me that, with a good rest 
of about two months the retina in each eye would reattach. It did reattach, appar- 
ently, so that I could walk about. I went to Florida, and there met friends and 
recognized them. I did not read, although I had reading glasses, given me by my 
oculist. I did not read because I wanted to make sure that the retina had reattached 
before I used my eyes. The doctor said I had sufficient vision for practical purposes, 
and that he thought I would retain that vision. While I was resting in Atlanta, I 
had conferences and negotiations about my work, as director of campaigns for con- 
tributions to colleges. As near as I can figure now, it was on or about January 1, 
1922, that I completely lost my sight. The second attack came after December 1, 
1922. I noticed a little dark shadow at the top of my eyes, and then it came on 
slowly and steadily, just like pulling down a curtain over a window. I could not 
tell you exactly when it commenced, but I noticed that there was a darkness over my 
eyes up here, and it began to pull down, day by day, about January 1, 1922, I figure it 
went past the vision, so that I could not see. I had very good vision after ‘my first 
attack in June, 1921, and Dr. Briggs said I had enough vision for practical purposes, 
enough so I was planning to go back into my campaign work again. I never 
dreamed, I never thought I was going blind when I had the correspondence with 
defendant in May, 1921, or when I applied for a change in my policies. I was im- 
proving right along. I had no reason to know that I was going blind. There is no 
blindness in our family, on either side, so far as I know. The company has not paid 
me a cent under the provisions of my policies.” 

There was evidence tending to show that, at the time plaintiff applied to de- 
fendant for the supplemental contracts to be attached to his policies, he had applica- 
tions pending with other companies for insurance. Plaintiff made no statement to 
defendant company with reference to said applications. 

There was also evidence tending to show that, since his loss of sight, plaintiff had 
been writing articles for daily newspapers. Plaintiff testified that, while he received 
pay for these articles, his expenses for stenographic services exceeded the amount 
received for this work; that the work was not remunerative, and was done solely 
for the purpose of keeping his mind occupied; that plaintiff had done no other work, 
and had been employed in no other business. 

It was admitted, in response to a question by the court, that there was no con- 
troversy as to the amount which plaintiff was entitled to recover, if defendant was 
liable, as plaintiff alleged and contended. 

At the close of plaintiff’s evidence, defendant moved for judgment as of nonsuit. 
To the refusal of the court to allow this motion, defendant excepted. 

The issue submitted to the jury was as follows: “In what amount, if any, is de- 
fendant indebted to plaintiff? Answer: ——————.’” 

The court was of opinion that the riders attached to the policies, and designated 
as supplemental contracts, were parts of the policies issued by defendant to plaintiff, 
and that the incontestable clause, contained in each policy, applies to the rider or 
supplemental contract, as well as to the original contract; that the policy is made up 
of and includes both the original and supplemental contract; that defendant is barred 
by said clause from setting up in defense of plaintiff’s action, or in support of its 
prayer that the supplemental contracts be declared null and void and be surrendered 
by plaintiff, the facts relied upon by defendant to defeat plaintiff's recovery in this 
action. 

The court instructed the jury that if they believed all the evidence, and found the 
facts to be as testified, they should answer the issue, “Yes; $1,790.80.” Defendant 
excepted to this instruction. 

From the judgment rendered upon the verdict, defendant appealed to the Supreme 
Court, assigning errors based upon its exceptions. 

Bourne, Parker & Jones, of Ashville, Brooks, Parker & Smith, of Greensboro, and 
Guilford A. Deitch and Frank G. West, both of Indianapolis, Ind., for appellant. 

Jones, Williams & Jones and Mark W. Brown, all of Asheville, for appellee. 

Connor, J. Defendant’s principal contentions, in support of its appeal to this 
court, as stated in its brief, are: 
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“(1) That, since blindness antedated the making of the disability contract, there 
could have been no valid contract as against that hazard, under the rule that con- 
tinued existence of the subject-matter is necessary to sustain a contract; (2) that the 
failure of plaintiff to disclose his condition pending the negotiations constituted a con- 
cealment of material facts which avoided the contracts in their entirety; (3) that said 
contracts were, also, avoided by plaintiff's misrepresentations as to the pending of 
applications for insurance in other companies; and (4) that the insured did not show 
total disability within the terms of the contract sued on.” 

These contentions are presented by defendant’s assignments of error, and are 
fully discussed in the brief filed by its counsel in this court. 

Plaintiff, in support of the judgment of the superior court, in so far as same is 
attacked by the first three of defendant’s contentions, relies upon the clause in each 
policy, which provides that— 

“If the premiums are duly paid as required, this policy shall be incontestable after 
it has been renewed beyond the first year.” 

Plaintiff contends that, by reason of this clause, all the premiums required having 
been duly paid, and each policy having been renewed beyond the first year, these con- 
tentions are not available to defendant for the purpose of contesting the validity of 
the policies. 

{1] By paragraph 3 of article II of. the supplemental contract, which is attached 
to and forms a part of each policy, it is provided that— 

“The entire and irrecoverable loss of sight of both eyes, or the severance of both 
hands at or above the wrists, or of both feet at or above the ankles, or of one entire 
hand and one entire foot,. resulting from one accident, will of themselves be con- 
sidered as total and permanent disability within the meaning of this provision.” 

By the provision referred to, defendant agrees that, if the insured becomes phys- 
ically or mentally incapacitated to such an extent that he is and will be presumably 
permanently unable to engage in any occupation or perform any work for compen- 
sation of financial value, defendant will waive payment of any premium payable upon 
the principal contract and the supplemental contract, and will pay to the insured an 
annual income of $500. All the evidence tends to show that plaintiff has suffered 
an entire and irrecoverable loss of sight of both eyes. This is a permanent dis- 
ability, which, by the terms of the contract, entitles plaintiff to the benefits provided 
therein. It is immaterial whether or not plaintiff has, since the loss of his sight, 
been able to engage in any occupation or to perform any work for compensation of 
financial value. It is only when the disability is not one of those included within 
paragraph 3 that the benefits of the provision are dependent upon the disability of 
the insured by reason of such disability, mental or psysical, to engage in such occu- 
pation or to perform such work. Plaintiff having suffered the loss of both eyes, 
which is entire and irrecoverable, it is immaterial whether or not he has since been 
able to engage in an occupation, or to perform work for compensation of financial 
value. Defendant’s fourth contention cannot be sustained. There was no error in 
refusing to allow defendant’s motion for judgment as of nonsuit, or in the instruc- 
tions of the court to the jury, in so far as defendant’s assignments of error involve 
this contention. 

[2] It must be conceded that if plaintiff’s action is founded upon the policies, 
issued to him by defendant, without the distinction, as contended by defendant, be- 
tween the principal contract and the supplemental contracts, neither of the first 
three contentions of defendant can be sustained as supporting defendant’s assign- 
ments of error upon this appeal. It is expressly provided in each of said policies 
that the ‘policy shall be incontestable after it has been renewed beyond the first 
year, if the premiums are duly paid as required. The payment of all premiums 
on both policies, from 1915, when they were issued, to the date of the commence- 
ment of this action, in 1923, is admitted. The policies are therefore incontestable 
upon either ground relied upon by defendant in said contentions. Defendant 
will not be permitted, because of its express agreement to the contrary, to contest 
in this action the validity of the policies. ; oe 

In Trust Co. v. Insurance Co., 173 N. C. 558, 92 S. E. 706, Justice Allen, writing 
the opinion for the court, says: a 

“The modern rule is that a life insurance policy containing a provision that 
it shall be incontestable after a specified time cannot be contested by the insurer 
on any ground not excepted in that provision.” 
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Many authorities are cited in support of this statement of the law. In that 
case, this court held that defendant could not avail itself of the plea that the 
insured was in good health at the time of the delivery of the policy, and that, 
for that reason, under the terms of the policy, the contract never became oper- 
ative. The incontestable clause was held to cover the defense of the bad health 
of the insured at the time of the delivery of the policy. It was also held that 
a defense, based upon the allegation that the issuance and delivery of the policy 
was procured by false and fraudulent representations in the application, would 
not be heard, if the policy contained an incontestable clause, which, upon the facts 
admitted or established by evidence, was applicable. Justice Allen further says: 

“The authorities are practically uniform in holding that an incontestable 
clause, which gives a reasonable time for the insurance company to make investi- 
gation, is valid, and that it means what it says; that is, that, after the time 
named in the clause has expired, no defense can be set up against the collec- 
tion of the policy, unless it comes within the excepted classes, named in the 
clause itself.” 

The incontestable clause in a policy of life insurance was held valid in Hardy 
v. Ins. Co., 180 N. C. 180, 104 S. E. 166, where Justice Allen says that the clause 
is contractual and is sufficiently pleaded when the policy containing the clause 
is made a part of the complaint. See 35 A. L. R. 1492, note; 31 A. L. R. 109, 
note; 13 A. L. R. 675, note; 6 A. L. R. 452, note. 

In Indiana National Life Insurance Co. v. McGinnis, 180 Ind. 9, 101 N. E. 
289, 45 L. R. A. (N.S.) 192, Spencer, J., says: 

“It seems to be a well-recognized principle of insurance law that a provision 
in a contract of insurance limiting the time in which the insurer may take ad- 
vantage of certain facts that might otherwise constitute a good defense to its 
liability on such contract is valid, and precludes every defense to the policy 
other than the defenses excepted in the provision itself. It also seems to be gen- 
erally held that such a clause precludes the defense of fraud, as well as other 
defenses, and that it is not invalid on the theory that it is against public policy, 
provided the time in which the defenses must be made is not unreasonably short.” 

Many authorities are cited in the opinion to support this statement of the 
law. See Mass. Ben. Life Ins. Co. v. Robinson, 104 Ga. 256, 30 S. E. 918, 42 
ge Ae. tay 

Defendant, however, contends that in this action plaintiff seeks to enforce 
liability, not under the policies, which were issued in 1915, and are the principal 
contracts between the parties, each of which contains the incontestable clause 
relied upon by plaintiff, but under the supplemental contracts, which were en- 
tered into and attached to the policies on July 14, 1921. No incontestable clause 
is contained in these supplemental contracts. The question, therefore, presented, 
is whether the incontestable clause, contained in the policies, applies to the supple- 
mental contracts attached thereto on July 14, 1921. 

These supplemental contracts were substituted for provisions in the principal 
contracts, which were parts of the policies or originally issued. Each bears the 
same date as the principal contract to which it is attached. A sum was charged 
by defendant and paid by plaintiff sufficient to cover the reserve which the de- 
fendant would have accumulated against the additional liability, if the contracts 
had been made on the dates upon which the policies were respectively issued and 
the additional premium paid by plaintiff from the date on which the policies were 
issued. It is specifically recited in each supplemental contract that it is a com- 
ponent part of the policy to which it is attached, and that none of the conditions 
named in the supplemental contract shall be deemed to waive, modify, or affect 
in any manner any of the conditions contained in the principal contract to which 
the supplemental contract is attached. 

“In the conduct of insurance business it often becomes necessary to add a 
new term to a policy, or to modify or waive an existing term. For this pur- 
pose insurers are accustomed to use little printed slips containing the desired writ- 
ing, which are attached to the policy with mucilage and are termed riders. By 
reason of being annexed to the policy, these riders are equally binding on the 
parties as if written in the face of the policy.” Vance on Insurance, p. 185. “The 
contract of insurance, as usually made, contains the following elements: (a) All 
terms legally set forth on the face of the policy, or on the back thereof, if 
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properly referred to; (b) all separate papers expressly designated and made part 
of the contract by the terms of the poli-y; (c) all riders attached to the policy 
with the consent of both parties.” Vance on Insurance, p. 181; Lancaster v. In- 
surance Co., 153 N. C. 286, 69 S. E. 214, 138 Am. St. Rep. "665. “It is well 
settled that a rider attached to the policy is a part of the contract, to the same 
extent and with like effect as if embodied therein.” 1 Joyce on Insurance (2d 
Ed.) p. 516. 

The supplemental contract attached to each policy on July 14, 1921, by reason 
of the recitals therein, became a part of the policy, and was subject to all the 
conditions applicable thereto contained in the policy to which it was attached. 
The incontestable clause, contained in the policy, is applicable to said supplemental 
contract, in an action to enforce liability thereunder, and no defense is available 
to defendant in such action after said policy, including as one of the elements 
of the contract the provisions of said supplemental contract, has become incontest- 
able, except for the nonpayment of premiums. 

The date upon which said supplemental contract became effective was not 
the date upon which it was attached to the policy, but the date of the policy. This 
was fixed by the defendant and accepted by plaintiff. As a result of this agree- 
ment as to the date from which it became effective, defendant collected the sums 
required for the reserve. Having received a benefit from the agreement as to the 
date, it must accept the burden. In Mutual Life Insurance Co. v. Hurni, 263 U. S. 
167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, it was held that, where a clause in 
a life insurance policy provides that it shall be incontestable after a specified time “from 
its date of issue,” the word “date” refers to the date of issue appearing on the 
face of the policy which was antedated by mutual consent of the parties and 
premiums paid from that date, and not to the time of actual execution of the 
policy or the time of its delivery. See 31 A. L. R. 112. 

[3] We must hold that the supplemental contract, attached on July 14, 1921, 
to each policy issued by defendant to plaintiff, in 1915, was a part of the policy 
to which it was attached, and was subject to the incontestable clause contained 
in such policy; that by express agreement of the parties such supplemental con- 
tract became effective from the date appearing therein, and not from the date 
on which it was actually attached to the policy; that upon all the evidence sub- 
mitted to the jury in this action no defense was available to defendant upon the 
supplemental contract which was not available in an action on the policy. The 
validity of the policy, including both the principal contract and the supplemental 
contract, cannot be contested by defendant in this action. 

The assignments of error presenting the first three contentions of defendant 
cannot be sustained. 

The judgment is affirmed. There is no error. 


ATKINSON v. METROPOLITAN LIFE INS. CO. et al. (No. 19,183.) 
(Supreme Court of Ohio. Feb. 2, 1926. Rehearing Denied March 2, 1926.) 
150 Northeastern Reporter 748. 
(Syllabus by the Court.) 
1. INSURANCE—RIGHT TO CHANGE BENEFICIARY HELD ABSOLUTE 
AND EXERCISABLE AT ANY TIME DURING INSURED’S LIFE 
WITHOUT INSURER'S CONSENT. 


Where a life insurance policy contains therein written a condition that such 
“policy is written with the right of the insured to change the beneficiary,” such 
right is absolute and may be exercised at any time during the lifetime of the 
insured and the consent of the insurance company is not essential thereto. 

(For other cases see Insurance, Dec. Dig., § 587.) 


2. INSURANCE—MODE AND MANNER OF CHANGING BENEFICIARY 
SUBJECT TO REASONABLE REGULATIONS EXPRESSED IN POL- 
i's 
The mode and manner of making such change by the insured is subject to reason- 

able regulations, provided that such regulations are expressed in the insurance policy. 


(For other cases see Insurance, Dec. Dig., § 587.) 
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3. INSURANCE—ANY WRITTEN NOTICE BY INSURED OR HIS AGENT 
DESIGNATING DIFFERENT BENEFICIARY, AND ACCOMPANIED 
BY POLICY, SUFFICIENT TO EFFECT CHANGE. 

Where the policy contains a provision concerning the change of beneficiary, that 
the same can be made “by filing written notice thereof at the home office of the com- 
pany accompanied by the policy for suitable indorsement,” any notification in writ- 
ing by the insured or his agent deisgnating a different beneficiary, which com- 
munication is accompanied by the policy, is sufficient to effect the change, and 
the new beneficiary therein designated is entitled to receive payment of the pro- 
ceeds of the policy without further action on the part of the insurance com- 
pany. 

(For other cases see Insurance, Dec. Dig., § 587.) 

4. INSURANCE—PROVISIONS AS TO MODE OF CHANGING BENEFIC- 
IARY MAY BE WAIVED BY INSURER. 

The provisions in a policy of insurance regulating the mode and manner of 
making a change of beneficiary are for the benefit of the insurance company and 
may be waived by. it. 

(For other cases see Insurance, Dec. Dig., § 587.) 

Error to Court of Appeals, Columbiana County. 

Action by Elizabeth Atkinson against the Metropolitan Life Insurance Com- 
pany, in which Eliza Atkinson was interpleaded as defendant and filed a cross- 
petition. Judgment for cross-petitioner was reversed and judgment entered for 
plaintiff by the Court of Appeals and cause comes to the Supreme Court on 
allowance of motion to certify the record. Reversed—[By Editorial Staff.] 

In the court of common pleas of Columbiana county this cause originated by 
the petition of Elizabeth Atkinson, mother of Joseph Atkinson, against the 
Metropolitan Life Insurance Company, of New York, to recover upon a policy 
of insurance upon the life of her deceased son. The insurance company filed an 
interpleader, admitting its liability to pay the amount of the policy to the person 
entitled thereto, and further alleged that Eliza Atkinson, the wife of the insured, 
claimed to be the beneficiary thereof, wherefore it asked that Eliza Atkinson be 
made party defendant and that the court determine the rights of the respective 
claimants to the proceeds of the policy. Thereupon Eliza Atkinson answered and 
filed a cross-petition. 

By the pleadings and the agreed statement of facts submitted in the trial court 
it is established that the wife was the original beneficiary of the policy and that 
on February 1, 1922, because of marital troubles, the assured caused the mother 
to be made beneficiary under the policy; that thereafter, on July 1, 1923, a recon- 
ciliation was effected between the husband and wife, and they lived together there- 
after until the death of the husband on November 19, 1923. As an inducement to 
the reconciliation the husband agreed to again effect a change of beneficiary and 
have the policy made payable to the wife. Pursuant to this agreement, on August 
28, 1923, Harry F. Paisley, an agent of the insurance company, was called to 
the Atkinson home and was there told by the insured that he desired to again cause the 
wife to be the beneficiary of the policy, and insured was thereupon advised by Paisley, 
in the presence of the wife, that it would be necessary to send the insurance policy to 
the home office to have an indorsement written thereon, “which indorsement would be 
mailed to the said Harry F. Paisley, to secure the execution thereof by the said Joseph 
Atkinson.” 

Thereupon the policy was delivered to Paisley, and Paisley “mailed the same 
to the company along with a request for a proper form of indorsement to be 
prepared to bring about the desired change of beneficiary,” and such indorsement 
was prepared and mailed to Paisley. 

For some reason, which is not explained, the signature of Atkinson was never 
secured, and nothing further was done before his death on November 19, 1923. 
No indorsement of change of beneficiary was in fact placed on the policy. No 
written notice was ever given to the company of the desire to make the change, 
except the letter written by the agent Paisley, which letter was accompanied by 
the policy of insurance. The policy contained the following provision: . 

“This policy is written with the right of the insured to change the beneficiary. 
When such right has been reserved and if there be no written assignment of this 
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dolicy on file with the company, the insured may (while the policy is in force) 

designate a‘new beneficiary, with or without reserving the right of change there- 

after, by filing written notice thereof at the home office of the company, accompanied 
by the policy for suitable indorsement. 

“Such change shall take effect on the indorsement of the same on the policy 

by the company and not before.” 


When Eliza Atkinson filed her answer and cross-petition, setting up the foregoing 
change as a defense and cause of action, the plaintiff, Elizabeth Atkinson, demurred 
thereto, and this demurrer was overruled by the resident judge of Columbiana county. 
A reply was filed putting the allegation of the answer in issue, and thereafter the 
cause came on to be heard upon the pleadings and the agreed statement of facts by a 
judge designated from another county, who found in favor of the wife. 

Error was prosecuted to the Court of Appeals, and the judgment was there 
reversed and final judgment entered in favor of the mother. The cause is in this 
court upon allowance of motion to certify the record. 

K. L. Cobourn, of Salem, for plaintiff in error. 

Billingsley & Moore, of Lisbon, H. W. Hammond, of Columbiana, and Moore, 
Barnum & Hammond, of Youngstown, for defendants in error. 


MarsHALL, C. J. [1] The major question in this case is one of correct interpreta- 
tion of that provision of the policy quoted in the foregoing statement. The first 
two lines of that provision define the right of the insured to make a change of 
beneficiary. That right is without qualification. The remainder of the paragraph 
regulates the manner of the exercise of that right. The first two lines are man- 
datory upon the company, and the right thereby created may not be denied or 
abridged. Neither those two lines nor any other provisions of the policy which 
have been brought to our notice give to the company the exercise of any judg- 
ment or discretion. We need not in this case inquire into the latitude of the 
insured in selecting a beneficiary of the policy, because it is quite clear that the 
wife living with the husband has an insurable interest and that no objection could 
be interposed by the company in any event to the husband selecting her as his 
beneficiary. Neither the insurance policy nor public policy permits the com- 
pany to interfere with his wishes in that respect. The agreed statement of facts 
leaves no doubt of the husband in fact desiring to make a change and to desig- 
nate his wife as the beneficiary in the policy. 


[2, 3] The insured having instructed Paisley to transmit the policy to the 
home office to have an indorsement written thereon, and Paisley having written 
a letter to the home office pursuant to that request, and a proper indorsement having 
been prepared by the company and mailed to Paisley, without the matter having 
again come to the notice of the insured before his death, the question arises 
whether enough was done by the insured to effect a change of beneficiary. 


This question requires us to determine whether the insured had omitted any- 
thing which was essential to be done by him to comply with the essential, regula- 
tions governing the manner of exercising his right to change the beneficiary. This 
again must turn upon the proper interpretation of the condition of the policy 
and the strictness of such interpretation. Let us first assume that the con- 
dition should be strictly construed. It required that a written notice of the 
insured’s desire to designate a new beneficiary be filed at the home office, accom- 
panied by the policy for suitable indorsement. The written notice was sent to 
the home office, accompanied by the policy, with the request that a suitable indorse- 
ment be made thereon to designate the wife as the new beneficiary. The written 
notice was not signed by the insured, but must necessarily have been signed by 
Paisley, because the agreed statement shows that the United States mails were 
employed and nothing short of a written communication was therefore possible. 
Paisley was either the agent of the insured or the agent of the company. If, 
as seems to be assumed by both parties to this controversy, he was the agent of 
the insured, then his act of writing the letter advising the home office of the 
desire to designate a new beneficiary necessarily constituted his act a written notice, 
and he being the agent of the insured his act was that of his principal. If on the 
other hand he was the agent of the insurance company only, the act of the 
company in mailing a form of indorsement to Paisley amounted to a waiver of 
the requirements of the policy, for reasons which will hereafter be discussed. It does 
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not appear that the matter was again called to the attention of the insured in 
any way, and it is reasonable to assume that the insured believed he had done 
everything necessary to effect the change. A careful study of the clause of the 
policy shows that it contains no requirement that the indorsement be made on 
the policy during the life of the insured. Such a requirement would be wholly 
inconsistent with the right of the insured to change the beneficiary. This right 
must be held to be guaranteed to the insured at any time up to the moment of 
his death, and no condition in the policy should be held to be valid which would 
place it in the power of the company by delays, red tape, or technicalities, to de- 
feat that right. It would be a strained interpretation of the language employed in 
the clause of the policy to hold that the matter remained in abeyance until such 
time as the company should see fit to write upon the policy a “suitable indorse- 
ment” to be submitted to the insured for his signature. The policy only requires 
a written notice to be transmitted to the home office, accompanied by the policy, 
for suitable indorsement. No provision of the policy has been called to our 
attention which requires the indorsement to be in any particular form, and any 
indorsement must therefore be held to be “suitable” which advises the company 
in unmistakable language of the designation of a new beneficiary. The con- 
clusion is therefore irresistible that the first sentence confers the right to change 
without reserve, and the duty on the part of the company to effect the change 
is mandatory. The other provisions are directory and merely regulate the man- 
ner of exercising the right. Let us suppose that the insured had visited the home 
office and had orally stated to the proper officers of the company that he desired 
to change the beneficiary and the change had been indorsed upon the policy and 
proper notation made on the books of the company without any written notice 
on the part of the insured. Surely under such circumstances the claims of the 
new beneficiary must be recognized. 

We have so far discussed this feature of the case on principle. One of the 
difficulties of the case, which has caused a division of opinion, is the labyrinth 
of cases on this subject, many of which are utterly irreconcilable. It would not 
be profitable to review all the cases decided by the courts of other states and the 
federal courts. It would not even be profitable to discuss all of the earlier cases 
of this court. But there are two of the former decisions of this court which must 
be noticed. 

There is the unanimous desire on the part of the members of this court to 
do no violence to any former decisions of this court, and it will therefore be our 
purpose to distinguish the conclusions we have reached from the principles de- 
clared in Modern Woodmen of American v. Myers, 99 Ohio St. 87, 124 N. E: 
48. That case involved the interpretation of a policy issued by a fraternal in- 
surance company. The Modern Woodmen of America was organized under the 
laws of the state of Illinois, and the policy provisions had been interpreted by the 
courts in the State of Illinois. The rights of the members of a fraternal and 
beneficial] organization have been held to have their source in the constitution and 
by-laws of the corporation, and such constitution and by-laws must be construed 
by the laws of the state of such incorporation. This has been held in many cases, 
notably Supreme Council of the Royal Arcanum v. Green, 237 U. S. 531, 35 S. 
Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771. 

Fraternal and beneficial insurance is in the nature of welfare work, and 
certain well-defined policies are set forth in the constitution and by-laws to which 
all members must strictly conform. Changes of beneficiary can only be made 
within certain limitations, and the rights and interests of certain members of the 
family are carefully safeguarded. The corporation reserves the right to exercise 
a certain measure of judgment and discretion, thereby widely differing from old- 
line insurance, which permits in certain classes of policies an unlimited discretion 
in the selection of a new beneficiary. : 

The Modern Woodmen certificate which was under discussion in Modern 
Woodmen v. Myers, supra, contained a very carefully drawn condition defining 
the rights of the insured to change beneficiary, and the limitations upon that right. 
As a means of making the company’s supervision effective it was provided that 
such change could only be made by strict complance with the provisions of the 
policy relating thereto, and any attempt to make change in any other manner 
would be absolutely void. It was therefore held in that case, six members of the 








Life] Atkinson v. Metropolitan Life Ins. Co. 641 


court concurring, that a defense which alleged that the insurance contract had been 
construed by the laws of the state of its incorporation, which laws had decided 
that any attempt to make a change of beneficiary otherwise than in the manner 
provided in the constitution, by-laws, and policy was ineffective, and further alleged 
that there was a failure to comply with the strict terms of the policy, constituted a 
good defense to the action. 

We have no desire to overrule the principle therein decided, but we are of the 
opinion that a different principle should prevail in a policy of old-line insurance, which 
is upon a strictly commercial basis. A more recent case decided by this court, 
throwing some light upon this problem, is that of Arnold v. Newcomb, 104 Ohio 
St. 578, 136 N. E. 206. That case involved a certificate of the Brotherhood 
of Locomotive Firemen and Enginemen, a fraternal beneficial association. That 
case is not at all inconsistent with Modern Woodmen v. Myers, supra, and yet 
it lays down a rather liberal rule of interpretation. Arnold was single when 
he took out a certificate in 1907 and therefore named his sisters as beneficiaries. 
Ten years later he was married and desired to name his wife as beneficiary. 
Ten months prior to his death he went before a notary public, and, on the form 
printed on the policy for change of beneficiary, revoked the designation of his 
sisters and named his wife as beneficiary. The policy was thereupon delivered to 
the wife, who, without any notice to the company, held it until after the death 
of the insured, when she sent it to the office of the company together with proof 
of death. The by-laws contained the following provision: 

“A change or transfer of beneficiary shall not be valid or have any binding 
effect until said certificate has been received by the general secretary and treasurer 
and by him cancelled, and a new certificate issued wherein the new designation of 
beneficiary shall appear.” 

Neither the constitution and by-laws nor the Code of Ohio required the new 
certificate to be issued during the lifetime of the insured, and it was held by 
this court that the delivery of the policy by the insured to his wife, with the in- 
dorsement thereon, without notice to the company, and without sending the cer- 
tificate to the general secretary to be canceled and a new certificate issued in 
place thereof, should operate as a change of beneficiary in favor of the wife. 

That case evidences a more liberal interpretation of fraternal insurance 
policies than the former decisions of this court, and is perhaps more liberal than 
the declarations of courts of other states of the Union, and is believed to be in 
harmony with the prevailing trend of authority. 

We have so far discussed the instant case by the measure of a strict inter- 
pretation of the provisions of the policy. The rule has sometimes been declared 
and generally approved that policies of fraternal and beneficial insurance should 
be construed with greater strictness than policies of old-line insurance. This 
rule is more fanciful than real. The true situation is that fraternal and ben- 
eficial societies are organized along different lines and for puropses essentially 
different from old-line companies. Fraternal societies have for their primary 
purpose the welfare of their members and co-operation for mutual benefit; in- 
surance is only an incident to the fulfillment of that purpose; and the constitu- 
tion and by-laws of such societies, all of which become a part of the insurance 
policies, are quite rigid in exacting limitations and prohibitions to the end that 
surviving dependents of the insured shall have the benefits of the insurance with- 
out possibility of being deprived thereof. Old-line insurance, on the other hand, 
is on a strictly commercial basis, and the company has no interest in the policies, 
or in the beneficiaries, except in so far as conditions may be necessary to protect 
the company from loss or litigation. It is therefore perhaps more correct to say 
that policies of fraternal insurance are more strict and rigid in their requirements, 
terms, and conditions than old-line policies, but that the rule of interpretation in 
both classes of policies should be the same, and not different from the rule of 
interpretation of any other contract. 

[5] There is another feature of this case which renders our problem less 
difficult. The fact that the company files an interpleader indicates that it has no 
interest in the outcome of this case. If any condition in the policy was in any 
sense vital to the insurance company, it could only be determined in favor of the 
company by an answer making a defense against the claims of the party whose 
rights were questioned by it. The Code of Ohio (section 11,241) requires that suits 
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be maintained and defended by the real party in interest, and by the filing of 
an interpleader, disclaiming any interest in the outcome of the controversy, the 
rights of the company in the provisions of its policy must be held to be waived. 
As the case now stands, therefore, it is purely a question of the respective rights 
of the two claimants, uninfluenced by any alleged interests of the insurance com- 
pany. This has been declared in a long line of cases, many of which have con- 
strued fraternal insurance policies similar in all essential respects to the policy 
in the case at bar. McDonald v. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 
761; Knights of Maccabees v. Sackett, 34 Mont. 357, 86 P. 423, 115 Am. St. Rep. 
532; John Hancock Mutual Life Ins. Co. v. Bedford, 36 R. I. 116, 89 A. 154; 
O’Donnell v. Metropolitan Life Ins. Co., 11 Del. Ch. 4, 95 A. 289; Modern Brother- 
hood of America v. Matkovitch, 56 Ind. App. 8, 104 N. E. 795; John Hancock 
Mutual Life Ins. Co. v. White, 20 R. I. 457, 40 A. 5. 

[4] In the instant case the provision in the policy requiring written notice, 
and that the policy be forwarded to the home office, was solely for the benefit of 
the company and could therefore be waived by it. Manifestly that provision was 
designed to keep the company in contact with the insured and to provide the means 
of making certain the identity of the beneficiary, so that upon the death of the 
insured no question would be made as to the party entitled to payment, thereby 
avoiding necessity for litigation. 

In this case the company disclaims any interest in the outcome, and yet feels 
that there is sufficient informality in the manner of making the change to justify 
the interpleader. It.therefore leaves the controversy between the claimants to the 
determination of the courts. 

The facts of this case clearly indicate the desire of the insured to change the 
beneficiary, and the insured has done everything required to be done by him to effect 
the change. If the company did not do all that was required to be done on its 
part to evidence its knowledge and approval of the change within a reasonable time, 
it has in any event waived the same by its interpleader and by submitting the 
rights of the claimants to the determination of the courts. As between the claimants 
the rights of the wife are clear. The judgment of the Court of Appeals must there- 
fore be reversed and that of the court of common pleas affirmed. 

Judgment reversed. 

Day, ALLEN, and Rosinson, JJ., concur. 


EUREKA RESERVE LIFE INS. CO v. GLAZNER._ (No. 16153.) 
(Supreme Court of Oklahoma. Dec. 8, 1925.) 
242 Pacific Reporter 181. 
(Syllabus by the Court.) 

1. INSURANCE—GENERAL RESERVATION IN CONSTITUTION AND BY- 
LAWS OF FRATERNAL BENEFICIAL ASSOCIATION HELD SUBJECT 
TO CERTAIN IMPLIED CONDITIONS; RIGHT TO MAKE CHANGES 
IN CONSTITUTION AND BY-LAWS OF BENEFICIAL ASSOCIATION 
INTERFERING WITH VESTED RIGHTS OR IMPAIRING OBLIGA- 
TION OF CONTRACTS INOPERATIVE AS TO MEMBER NOT AGREE- 
ING TO BE BOUND BY FUTURE CHANGES. : 
A general reservation in the constitution and by-laws of a fraternal beneficial 

association is subject to the implied condition that the changes, as applied to existing 
members, shall be reasonable, and not destructive of vested rights or the obligation 
of existing contracts. The right to make changes in the constitution and by-laws, 
which would otherwise interfere with vested rights or impair the obligation of con- 
tracts, rests on contract, and if a member has not agreed to be bound by future 
changes they are inoperative as to him. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE—RECITAL IN MINUTES OF MEETING OF DIRECTORS 
HELD TO CONSTITUTE NO DEFENSE TO ACTION ON CERTIFI- 
CATE OF INSURANCE, PROVIDED UNDER BY-LAW, WHICH MEET- 
ING OF DIRECTORS HAD NO POWER TO REPEAL. 

Where the purported minutes of a meeting show that “pursuant to a call of the 
president, E. J. Knight, of the Western Aid Association, the directors of said asso- 

ciation met on March 14, 1924, for the purpose of amending article 3, section 3, 
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of the by-laws, the amendment being to dispense with the operating clause entirely, 
since the same has proven a hazardous risk and also very expensive to the members. 
The foregoing was carried by a unanimous vote of the directors, a quorum being 
present. Western Aid Ass’n, By M. B. King, Jr., Secy.-Treasurer”—held, at such 
meeting the directors were without authority to repeal or “dispense with paragraph 
7 of section 22 of said by-laws, and this recital in the minutes constitutes no defense 
to an action to recover on a certificate of insurance, the indemnity, provided under 
section 22, par. 7, of such by-laws. 
(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE—BURDEN IS ON ASSOCIATION PLEADING AMEND- 
MENT TO DEFEAT RECOVERY ON A CERTIFICATE TO PROVE 
METHOD OF SUBMITTING AMENDMENTS PROVIDED IN BY-LAWS 
HAD BEEN FULLY COMPLIED WITH. 

The by-laws of the Western Aid Association, a fraternal beneficial association 
under the laws of Oklahoma, contained the following provision (section 30): “The 
constitution and by-laws of the Western Aid Association may be amended or altered 
at any time, at a regular meeting of the members of this association, or at any meet- 
ing of the board of directors when such alteration or amendment in writing has been 
duly submitted to each director at least ten days prior to such meeting.” Held, 
where, as a defense to an action by a member of the association to recover on a certifi- 
cate of insurance, an amendment to such by-laws is pleaded and relied upon to defeat 
recovery, the burden is upon the defendant to prove the method of submitting amend- 
ments to prove the method of submitting amendments has been followed and the pro- 
visions of section 30 fully complied with. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

Commissioners’ Opinion, Division No. 3. 

Appeal from District Court, Jackson County; Frank Mathews, Judge. 

Action by C. G. Glazner against the Eureka Reserve Life Insurance Company on 
two life insurance policies containing clauses wherein the insurer agrees to pay the 
insured $150 on each policy as hospital and operating fees in the event the insured 
is compelled to undergo a major operation. Judgment for plaintiff and defendant 
appeals. Affirmed. 

W. E. Disney and John Wheeler, both of Muskogee, for plaintiff in error. 

L. A. Pelley, of Altus, for defendant in error. 

Rutu, C. The parties hereto will be designated as they appeared in the trial 
court. 

[2,3] It appears from the record that the “Western Aid Association” incorpor- 
ated under the laws of this state presumably as a fraternal society, for the purpose 
of obtaining the advantages of the insurance laws of this state relative to fraternal 
societies. The exact date of its incorporation is not-disclosed by the record, but, as 
the constitution and by-laws were adopted March 28, 1923, we assume it was incor- 
porated about that date. 

On March 29 and May 25, 1923, said association issued to the plaintiff two cer- 
tain certificates of insurance, to wit, certificate No. 1, in group No. 1, and certificate 
No. L in group No. 2, respectively, ‘wherein and whereby said association agreed and 
bound itself to pay to the insured the sum of $150 on each of the said contracts of 
insurance in case the insured underwent a major operation after six months from 
the date certificates were issued, provided said certificates were kept in force and 
effect. The certificate having been kept in force and effect, the plaintiff did undergo 
a major operation more than 10 months, to wit, March 27, 1924, after the insurance 
of the certificates, and gave the required notice of such operation and requested pay- 
ment on February 29, 1924. The state insurance board of the state of Oklahoma 
made a ruling that all companies operating under the “fraternal laws” should imme- 
diately comply with those laws, and the directors of the Western Aid Association 
deemed it inadvisable to even attempt to meet the conditions imposed, and on March 
27, 1924, the Western Aid Association entered into an agreement with the defendant, 
Eureka Reserve Life Insurance Company, whereby the defendant “assured all the 
assets as well as the liabilities contained in the certificate of insurance as issued by 
the Western Aid Association and such amendments contained in it’s by-laws.” This 
agreement was approved by the state insurance commissioner on April 7, 1924. 

Plaintiff mailed proper notice of the operation to defendant, and on May 5, 1924, 
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the defendant sent plaintiff a letter in which it states it “did not assume any liability 
whatever as to major operations,” and in which it states further: 

“We have endeavored to be fair with you in this matter, going into details as to 
our connection with same, all of which apparently has made no impression upon you, 
so’we do not’care for any further controversy in this matter.” 

Evidently the defendant’s letters did make some impression upon plaintiff, as 
within ten days he filed his suit and recovered judgment in the sum of $300, from 
which judgment defendant appeals. 

The defense set up in the defendant’s answer is that the Western Aid Associa- 
tion amended its by-laws on March 14, 1924, by striking therefrom the clause wherein 
it agreed to pay the plaintiff $150 on each certificate of insurance in case he under- 
went a major operation after six months from the issuance of the certificates, and 
the only error urged is in the following words and figures: 

“The Western Aid Association, being a fraternal insurance association, had the 
right to amend its by-laws so as to affect the policy, and the amendment made by it 
on the 14th day of March, 1924, was a valid and binding obligation upon the part of 
the plaintiff, C. G. Glazner, and the operation clause of the policy is thereby eliminated, 
and the plaintiff is bound thereby and cannot recover”—citing cases. 

The constitution and by-laws of the Western Aid Association provides that the 
members of the grand lodge shall consist of a president, vice-president, secretary, 
treasurer, three directors, and such other members as may from time to time become 
eligible and placed in that lodge. As the constitution and by-laws made no provision 
for representation in the Grand Lodge from any subordinate lodge, the association, 
at the very outset, does not impress us very favorably as a bona fide fraternal 
society. 

Sections 3 and 4 provided the directors and officers shall be elected annually on 
the first Tuesday of February of each year beginning on the first Tuesday of Febru- 
ary, A. D. 1924. The answer of defendant fails to set forth who were the officers 
and directors at the time of the incorporation of the association, or who were the 
officers and directors on March 14, 1921, or whether an election was held on the first 
Tuesday of February, A. D. 1924, after written notice, notwithstanding section 5 
provides that each member shall be given written notice of the date of the annual 
election, and all officers and directors shall be elected by a majority vote of the 
members present, in person or by written proxies. 

Section 6 constitutes the board of directors the governing body, and a majority 
shall constitute a quorum. Under this and section 7, two persons have absolute and 
complete control of all the business and interests of this so-called fraternal society. 

Section 8 provides the directors shall meet at the call of the president or on 
written request of a majority of the directors, and notice of the meeting shall be 
given to each director by the secretary in writing, and further provides that all 
meetings of the board of directors shall be held in Woodward, Okla. 

The minutes of the meeting at which it was alleged the by-laws were amended 
fails to show that notice was given to the directors, and the record shows the alleged 
meeting was not held in Woodward, but in Oklahoma City, and while section 10 
provides that the president shall preside at all meetings of the board of directors 
* * * and sign the minutes of all meetings at which he has presided, the minutes of 
this alleged meeting are not signed by the president, vice-president, or any one 
shown to have been elected by the directors to preside, but is signed by the secretary 
alone. 

Section 22, with which we have to deal more directly, empowers the association 
(any two of the board of directors) to issue certificates of indemmity in the following 
cases, viz.: (1) In case of death; (2) in case of loss by accident of one or both 
eyes; (3) in case of loss by accident of one or both hands; (4) in case of loss by 
accident of one or both feet; (5) in case of total and permanent disability caused 
involuntarily from accident or disease; (6) (immaterial in this case); (7) in case 
it becomes necessary for any member to undergo any major operation, and such 
member does undergo such major operation, the asociation will pay to such member 
the sum of $150 as operating and hospital fees. 

Under section 25, all white persons, male or female, between the ages of 12 
years and 55 years, in good health and engaged in “normal” occupations, are eligible 
to membership. They made no distinction between the suckling and the super- 
annuated. You were eligible with but one foot out of the cradle, or with one foot 
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in the grave, and the association was so liberal that it promised that if the infant 
joined at the age of 12 years and kept its dues paid, plus 14 assessments each year, 
he or she might at the age of 70 years draw down one-tenth of the sum paid in, not 
to exceed $1,000 and not less than $300 spread over a period of ten years, and this sum 
covered and exhausted the principal and left nothing for the undertaker. 

Section 30 provides for amending the constitution and by-laws as follows: 

“The constitution and by-laws of the Western Aid Association may be amended 
or altered at any time, at a regular meeting of the members of this association, or at 
any meeting of the board of directors, when such alterations or amendments in 
writing have been duly submitted to each director, at least ten days prior to such 
meetings. In order to amend or alter the constitution or by-laws any proposed 
alteration or amendment must receive a majority vote of the members present, or, 
if adopted by the board of directors, the same must receive a majority of the total 
members of the directors of this association.” 

Under this section the defendant insists the board or any two of the three had 
the power to “dispense with” the clause giving benefits to a member who had under- 
gone a major operation. If this be true, then any two directors might abolish the 
clauses providing for total disability, loss of feet, loss of hands, loss of eyes, or 
“abolish” the death benefit clause. 

The incorporators of the association were E. T. Knight, Homer L. Head, M. D. 
King, Jr., Mrs. Homer L. Head, Gill H. King, W. H. Bailey, and Frank E. Moseley. 
As before stated in this opinion, the record fails to show who the officers or directors 
were during 1923, but the record does show the following: 

“A meeting of the directors of the Western Aid Association was called January 
28, 1924, by E. T. Knight, President, a quorum being present as follows: E. T. 
Knight, Pres., M. D. King, Jr., Sec’y Treas., Mrs. E. T. Knight, director, and Mrs. 
M. D. King, Jr., director” 

Nowhere in the constitution or by-laws is the president and secretary-treasurer 
made ipso facto members of the board of directors or confer upon them any voice 
or vote on the question of amendments thereto, notwithstanding we find Knight making 
motions to amend the by-laws in several particulars by adding conditions thereto not 
in the original certificate of insurance as follows, the italicised words showing the 
additions : 

“For loss of one or both hands by severance at or about the wrist. For loss of 
one or both feet by severance at or above the ankle. The irrevocable loss of one or 
both eyes by accident.” : 

These motions, made by Knight, were seconded by King, and, their wives voting 
with them, the motions were carried unanimously, and the minutes of the meeting 
bate not signed by the president as required by section 10 of the constitution and 
y-laws. 

Under the original by-laws and certificate of insurance, in addition to dues and 
regular monthly assessments, two additional assessments were authorized,.and there 
assessments were placed at “one dollar and one cent for each year of the insured’s 
age.” Thereby a child of 12 years, in addition to its dues and regular assessments, 
must pay two assessments of $12 each, plus 1 cent, and the man who was 55 years of 
age must pay two extra assessments of $55 each, plus 1 cent, and the period within 
which these assessments were:to be paid was, by these directors, reduced from 20 
days to 10 days after notice. Furthermore, while the original by-laws, section 22, 
par. 1, provides for indemnity “in case of death,” this was to be changed to read: 

“This association shall not be liable under any membership certificate for death 
of a member while in any underground mine.” 

Under the construction attempted to be given to the by-laws relative to the 
right to alter or’ amend or “abolish” the same, they might have changed the death 
indemnity to read: 

“The association will not be liable for the death of any member unless the death 
occurred while the member was actually engaged, at the time, in marine aerial navi- 
gation.” 

It appears the Knights and Kings were the dominant pieces on this benevolent 
fraternal society chess board, and the contributing members were the pawns. At 
this meeting of the alleged directors, they did not try to amend the section indemnify- 
ing against a major operation. These amendments were to go into effect after 
February 8, 1924, which of necessity must! have been after the first Tuesday in 
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February, 1924, when an annual election of officers should have been held. No elec- 
tion = ee — been — but se record fails to show any election 
was held, but the record discloses according to the minutes of i 

on March 14, 1924, the following: . ee 

‘Pursuant to a call of the president, E. T. Knight, of the Western Aid Association, 
the directors of said association met on March 14, 1924, for the purpose of amending 
article 3, section 3, of the by-laws, the amendment being to “dispense with” the 
operation clause entirely since the same has proven a hazardous risk and also very 
expensive to the members. The foregoing was carried by a unanimous vote of the 
directors, 4a quorum being present.” 

“Western Aid Association, . 
] ; “By M. B. King, Jr., Secy.-Treas.” 

The minutes were not signed by the president as required by the constitution; 
there is no showing that the proposed amendment was submitted in writing to the 
directors ten days before its submission or that any amendment was ever submitted 
in writing, any motion made or seconded, who the directors were or who voted 
thereon, but we assume the “Lady” voted with her “Knight,” and the Queen with her 
King, in an effort to deprive the pawns of hospital bills for major operations. 

: It will be observed the purpose of the meeting was to amend “article 3 of sec- 
tion 3” of the by-laws, but we find no “article 3” therein, and section 3 only provides 
that the directors and officers of the association shall be elected annually and hold 
office until their successors are elected and qualified. A subsequent section places 
the entire operation of the association in the hands of these officers, and if it was 
the intention to “abolish” these clauses we can agree with the Knights and the 
Kings that (to use their own words) “the same had proven a hazardous risk, and very 
expensive to the members.” 

The indemnity provided for one undergoing a major operation is found in para- 
graph, or subsection, 7 of section 22, and the minutes make no reference to this 
paragraph and section, and if written notices had been sent out as provided by 
the by-laws that they intended to “abolish” article 3 in section 3, the same would 
not have authorized them to “abolish” paragraph 7 of section 22; and yet it is 
upon this unsigned recital in the minutes that the defendant, having acquired all 
the assets and assumed all the liabilities of the Western Aid Association, at- 
tempts to escape liability under the two policies held by the plaintiff. 

Defendant, to support its position, cites opinions of this court to the effect 
that “* * * where the by-laws of a fraternal beneficiary society * * * , provide 
the manner in which a change of beneficiary may be effected by a member of 
the society, the method so provided is binding upon the members, and is -exclusive” 
—citing Modern Woodman v. Terry, 54 Okl. 308, 153 P. 1124, and other cases; 
but the question of change of beneficiaries is not in this case, and the cited cases 
are not germain to the issue here. 

Defendant contends the certificates issued and the constitution and by-laws 
of the association constitutes a contract between the assured and the association. 
As a general proposition this is true, but we cannot agree that the terms of 
the contract may be abrogated by the passage of a resolution which, if sustained, 
will divest, impair, or disturb the vested rights of its members, and while it is 
contended that the clause permitting amendments is binding upon the mem- 
bers and numerous cases are cited, an examination of the cases discloses that in 
each and every cited case there was a clause in the contract whereby the assured 
specifically agreed to be bound by any amendment regularly adopted. 

In Fullenwider v. Royal League, 180 Ill. 621, 54 N. E. 458, 72 Am. St. Rep. 239 
extensively quoted from by defendant, it is held: : 

“Where the contract contains an express provision reserving the right to 
amend or change by-laws it cannot be doubted that the society has a right so to 
do, and where, in a certificate of membership, it is provided that members shall 
be bound by the rules and regulations now governing the council and fund or that 
may thereafter be enacted for such government, and those conditions are assented 
to and the member accepts the certificate under the conditions provided therein, it 
is sufficient reservation of the right of the society to amend or change its by- 
laws.” 

In Steen v. Modern Woodmen of America, 296 Ill. 104, 129 N. E. 546, 17 
A. L. R. 406, citing Fullenwider v. Royal League, supra, the identical language 
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was used. In Hobbs v. Association, 82 Iowa, 107, 47 N. W. 983, 11 L. R. A. 299, 
31 Am. St. Rep. 466, the court, considering the question of whether or not the 
insured is bound by a change of by-laws, said: 

“Whether they will be or not will depend upon the terms of their contract. 
If that provide that members shall be bound by all articles and by-laws which may 
at any time be adopted, we know of no reason why it is not valid.” . 

In Farmers’ Mutual Insurance Co. v. Kinney, 64 Neb. 808, 90 N. W. 926, it 
is held that it must be specifically provided the assured will be bound by any 
change in the by-laws, and that assured specifically accepts the terms in his 
certificate. Home Benefit Order v. Jones, 5 Okl. 598, 50 P. 165, cited in de- 
fendant’s brief, has no application to the facts in this case. There the question was 
whether or not Jones was a member, as his application had never been forwarded 
to the home office or accepted or approved by the grand officers at the time of 
the death of Jones. 

A careful examination of the record, embracing as it does the constitution 
and by-laws, the application of the plaintiff and the certificates issued to him, 
fails to disclose any provision whereby the plaintiff became bound by any change 
in the by-laws, and this court, in affirming the judgment in Sovereign Camp, W. 
O. W., v. O'Neil, 86 Okl. 16, 205 P. 755, and citing with approval Hines v. Modern 
Woodmen of America, 41 Okl. 135, 137 P. 675, L. R. A. 1915A, 264, in discussing 
fraternal benefit societies and the force and effect of the constitution and by-laws 
and the right and authority to amend the same, says: 

“Such reserve power of amendment and repeal does not, however, give the 
society any right to adopt a by-law which will divest, impair, or disturb the rights 
once vested in its members, for such a by-law would be unreasonable.” 

[1] This principle appears to be firmly established in all the states where the 
question has been passed upon. 

29 Cyé. 76, citing authorities, lays down the rule as follows: 

“A general reservation of the right to alter the constitution and by-laws is 
subject to the implied condition that the changes, as applied to existing members, 
shall be reasonable, and not destructive of vested rights or the obligation of 
existing contracts. The right to make changes in the constitution and by-laws which 
would otherwise interfere with vested rights or impair the obligation of contracts 
rests on contract, and if a member has not agreed to be bound by future changes they 
are inoperative as to him.” 

Even though the proposed amendment were such as could have been made under 
the constitution, it was not submitted in writing, and it does not appear it was 
submitted even as a resolution, and it has been held that the by-laws of a fraternal 
beneficial society cannot be changed by resolution. 29 Cyc. 21. Red Jacket Tribe, 
No. 28, v. Gibson, 70 Cal. 128, 12 P. 127. Flaherty v. Portland Longshoremen’s 
Benev. Soc., 99 Me. 253, 59 A. 58. 

Furthermore, the alleged resolution did not state when it became effective, and 
in the absence of such a provision, even if otherwise complying with the law, 
it could not have any retroactive effect. 

In Bacon on Benefit Societies, § 187, the rule is stated as follows: 

“It is a settled rule of construction that laws will not be interpreted to be 
retrospective unless by their terms it is clearly intended to be so. They are con- 
strued as operating only on cases or facts which come into existence after the 
laws were passed. * * * In fact, so great is the disfavor in which such laws 
are held, and so generally are they that the courts will not construe any law, 
no matter how positive in its terms, as intended to interfere with existing con- 
tracts or vested rights, unless the intention that it shall so operate is expressly 
declared or it is to be necessarily implied.” 

See, also, 29 Cyc. 72. - . 

This court, in Sovereign Camp, W. O. W.,-v. O'Neil, supra, citing with 
approval Sawyer v. Head Camp, W. O. W., 65 Colo. 522, 177 P. 968, adopts the 
rule above laid down, and the same is the fixed law of this state. 

It would appear from a very careful consideration of the record that, the 
insurance board of the state of Oklahoma having, on February 29, 1924, issued 
its order directing the association to comply with the state laws relating to 
fraternal insurance societies, which laws this association could not comply with 
and deemed it inadvisable to even attempt to comply with, Knight and King, 
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as president and secretary-treasurer respectively, neither of whom is shown to 
be a director, met with their respective wives, who are named in the minutes as 
directors, and without any apparent effort to comply with the constitution and 
by-laws sought to amend the same by reducing the liability of the association 
to its member so they might “get out from under” a collapse, and by reason of 
the supposed reduction of liability persuade some other campany to take over 
its assets and _ liabilities. 

The defendant acquired the assets and assumed the liabilities of the Western 
Aid Association on March 27, 1924, and the attempt to amend article 2 of section 
3 of the by-laws by “dispensing” with the “operation clause” being without authority 
of law and inoperative as to this plaintiff, the defendant assumed the liability 
to the plaintiff under his certificates of insurance; and the judgment of the trial 
court is therefore affirmed. 


GASTRING et al. v. SOVEREIGN CAMP, W. O. W. (No. 7,444.) 
(Court of Civil Appeals of Texas. San Antonio. Nov. 25, 1925. Rehearing 
Denied Dec. 23, 1925.) 

278 Southwestern Reporter, 310. 

1, INSURANCE—CONSTITUTION AND LAWS OF FRATERNAL BENE- 
FIT SOCIETY, IN EFFECT AT TIME OF ISSUANCE OF CERTIFI- 

CATE, BECAME PART OF SUCH CERTIFICATE. 


Constitution and laws of fraternal benefit society, in effect at time of issuance of 
certificate, became part of such certificate, in view of Vernon’s Sayles’ Ann. Civ. 
St. 1914, art. 4834. 

(For other cases see Insurance, Dec. Dig., § 718.) 


2. INSURANCE—ADOPTION OF NEW CONSTITUTION AND BY-LAWS 
NECESSARILY ANNULLED CONSTITUTION AND BY-LAWS IN 
EFFECT AT TIME OF EXECUTION OF MEMBERSHIP CERTIFI- 
CATE. 

Adoption ‘of new constitution and by-laws by fraternal benefit society necessarily 
annulled constitution and by-laws in effect at time of execution of membership 
certificate, where by-laws and statute expressly so provided. 

(For other cases see Insurance, Dec. Dig., § 719[1].) 


3. INSURANCE—BENEFICIARIES PERMITTED BY STATUTE WILL BE 
READ INTO PROVISIONS OF SUBSEQUENT CONSTITUTION AND 
BY-LAWS OF FRATERNAL BENEFIT SOCIETY. 

Where constitutions and by-laws of fraternal benefit society, limiting beneficiaries 
to blood relatives as permitted by Acts 33d Leg. (1913) c. 113, § 6 (Vernon’s Sayles’ 
Ann. Civ. St. 1914, art. 4832), were amended after adoption of Acts 38th Leg. 
(1923), c. 62, amending such section, without including in list of permitted ben- 
eficiaries those required by statute, such statute will be read into constitution and 
by-laws. 

(For other cases see Insurance, Dec. Dig., § 719[2].) 

4. INSURANCE—ATTEMPT BY FRATERNAL BENEFIT SOCIETY TO 
DECREASE NUMBER OF STATUTORY BENEFIARIES HELD 
NUGATORY. 

Attempt by fraternal benefit society to decrease number of statutory beneficiaries 
held nugatory, in view of Acts 33d Leg. (1913), c. 113, § 6 (Vernon’s Sayles’ Ann. 
Civ. St. 1914, art. 4832), as amended by Acts 38th Leg. (1923) c. 62. 

(For other cases see Insurance, Dec. Dig., § 719[2].) 

7. INSURANCE—STEPDAUGHTER NAMED AS BENEFIARY IN STAT- 
UTE, BUT NOT IN CONSTITUTION AND BY-LAWS OF FRATERNAL 
BENEFIT SOCIETY, HELD ENTITLED TO RECOVER, ON THEORY 
STATUTE CONTROLLED. . 

Under Gets 33d Leg. (1913) c. 113, § 6 (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
4832), as amended by Acts 38th Leg. (1923) c. 62, permitting stepdaughters to be 
named as beneficiaries of insurance issued by fraternal benefit societies, stepdaughter 
of insured held entitled to recover, notwithstanding society refused to permit her to 
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be named as beneficiary on request of insured under its laws limiting beneficiaries to 
blood relatives. 


(For other cases see Insurance, Dec. Dig., § 771.) 


Appeal from Seventy-Third District Court, Bexar County; Robt. W. B. 
Terrell, Judge. 


Action by Amelia Gastring and another against Sovereign Camp, Woodmen 
of the World. Judgment for defendant, and plaintiffs appeal. Reversed, and judg- 
ment renedered for plaintiffs. 

John P. Pfeiffer, of San Antonio, for appellants. 

Henry & Bickett, of San Antonio, for appellee. 

Fry, C. J. This suit was brought by appellants, husband and wife, to re- 
cover of appellee the sum of $1,000 alleged to be due on a beneficiary certificate 
issued by appellant to Harry A. Henderson, and in which Amelia Gastring was 
designated as the beneficiary. The trial judge heard the testimony and rendered 
judgment that appellants take nothing by their suit and pay all costs. We adopt 
the following findings of fact made by the trial judge: 

“The defendant, Sovereign Camp of the Woodmen of the World, is a fraternal 
beneficiary society incorporated under the laws of the state of Nebraska, and doing 
business in the state of Texas under permit duly issued. 

“The plaintiff Amelia Gastring is the step-daughter of Harry A. Henderson, 
now deceased. 

“On December 1, 1914, Harry A. Henderson became a member of the de- 
fendant society, and had issued to him the beneficiary certificate in the sum 
of one thousand ($1,000) dollars sued upon by the plaintiffs. This certificate was 
originally payable to Lena Henderson, wife of the insured. On or about Decem- 
ber 18, 1923, Harry A. Henderson, the insured, notified the clerk of the local 
camp or lodge that the beneficiary named in the certificate had died, and that he 
desired to change the beneficiary to Amelia Gastring. Said request for change 
of beneficiary was received by the Sovereign Clerk of the society at its principal 
office on January 7, 1924. On January 8, 1924, the defendant society commun- 
icated to the clerk of the local lodge its refusal to accept the designation of 
Amelia Gastring as the beneficiary of Harry A. Henderson, such refusal being 
based upon the fact that Amelia Gastring was not within the class of eligible 
beneficiaries as set forth in the constitution and laws of the society as the same 
read at the time of the making of the contract and at the time of the request 
for change of beneficiary. The notice of refusal to make the change of beneficiary 
was received by Harry A. Henderson from the clerk of the local lodge on Janu- 
ary 27, 1924. Harry A. Henderson was then in his last illness, and was unable to 
attend to business affairs, and died on January 30, 1924. No other change of 
beneficiary was made or attempted to be made. 

“The beneficiary certificate recited that it was issued and accepted subject 
to all conditions therein set forth, and, also, to the provisions of the articles of 
incorporation and the constitution and the laws of the society and any amend- 
ment thereof. * * * The constitution and laws of the society in force and effect 
at the time of the death of the member were adopted in July, 1923, and became 
effective on September 1, 1923. * * * 

“On January 16, 1924, the plaintiff Amelia Gastring paid to the clerk of the 
local camp or lodge the assessments for Harry A. Henderson for the months 
of January, February, and March, 1924. On February 23, 1924, the plaintiff Amelia 
Gastring, made due proofs of the death of Harry A. Henderson. On February 
27, 1924, the defendant society communicated to the plaintiffs its rejection of 
the claim upon the certificate for the reason, as aforesaid, that the said Amelia 
Gastring was not eligible as a beneficiary. 

“The plaintiff Amelia Gastring testified that, so far as she knew, Harry A. 
Henderson did not leave surviving him any blood relatives; that she did not know 
who his father and mother were, or who his first wife was, if he had a former wife, or 
whether he had living any children by the former marriage prior to his marriage with 
her mother; that he did not know whether he left any brothers or sisters, or other 
blood relatives in any degree; that she and one other stepchild, a sister of hers, were 
the only relatives that she knew of that survived the said Harry A. Henderson; that 
Henderson told her he had no living relatives; that Henderson was married to 
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her mother for 19 years, and she had never seen any correspondence from any 
relatives. Upon said evidence the court finds that the said Harry A. Henderson 
did not leave surviving him any blood relatives. 

“The said Harry A. Henderson at the time of his death was a member in 
good standing in the society.” 

[1] The act of 1913 (Acts 33d Leg. c. 113), § 6, in regard to fraternal 
benefit societies, was in effect when the contract of insurance was made between 
Harry A. Henderson and appellee. ‘Article 4832, Vernon’s Sayles’ Tex. Civ. Stats. 
In that act the payment of death benefits was confined to certain named parties, 
among the number stepchildren being named. However, in the last clause of the 
article in question it is provided “that any society may, by its laws, limit the scope 
of beneficiaries within the above classes.” Appellee had in its constitution and 
laws the provision that the beneficiaries “shall be his wife, children, adopted 
children, parents, brothers and sisters, or other blood relations, or to persons de- 
pendent upon the member, * * *’ The wife of Henderson was the original 
beneficiary, and on her death he designated Amelia Gastring, his stepdaughter. 
She clearly is not among the beneficiaries named in the laws or constitution of 
appellee. The constitution and laws in effect at the time of issuance of the cer- 
tificate entered into and became a part of the certificate. Article 4834, Vernon’s 
Sayles’ Tex. Civ. Stats. 

In 1923 the following amendment to article 4832, which is described as sec- 
tion 6, of the Act of April 2, 1913, was enacted: 


“The payment of death benefits shall be confined to wife, husband, relative 
by blood to the fourth degree, children by legal adoption, mother-in-law, son- 
in-law, daughter-in-law, stepfather, stepmother, stepchildren, father-in-law, or to a 
person or persons dependent upon the member. * * *”’ Acts 38th Leg. c. 62. 


That law eliminating that part of article 4832 permitting the fraternal society 
to limit the scope of the beneficiaries named therein, and all those named in the 
statute of 1923 could be named as beneficiaries by the insured. That law was 
passed, as stated therein, to prevent forfeiture of benefits “where the designation 
* * * is not in strict conformity with such by-laws,” and where the societies 
“are in this way taking advantage of many ignorant persons who have paid their 
premiums by depriving the dependents of such persons of their insurance.” Un- 
doubtedly the law of 1923 had application to Amelia Gastring unless she be excluded 
on the ground that the statute could not be retroactive in its operation. 


After the law of 1923, which fixed the persons who could be beneficiaries in a 
fraternal benefit society certificate, and withheld from the society any right or 
authority to change or limit those beneficiaries, had gone into. effect, appellee 
adopted another constitution and other laws. In those documents it was provided 
that the “beneficiary or beneficiaries shall be his wife, children, and adopted children, 
parents, brothers and sisters, other blood relations, or persons dependent upon 
the member.” That provision was directly in the face of the law of 1923, which 
named the beneficiaries and provided that if a beneficiary is named who has no 
insurable interest in the life of the member that the death benefits shall not be 
forfeited. Appellee merely reiterated its list of beneficiaries named under the 
law of 1913, when it was not bound to list all the beneficiaries named in the 
statute. No such power was given by the law of 1923. 


[2, 3] We are of opinion that when appellee adopted another constitution 
and other by-laws after the law of 1923 had become effective, they changed the 
contract made under the law of 1913. When the new constitution and by-laws 
were adopted their adoption necessarily annulled the constitution and laws in effect 
when the contract was executed, and a new constitution and new laws must be 
read into the contract. It is so provided in the state statute and in the laws of 
appellee. Such being the case, the law of 1923, which named the beneficiaries and 
which could not be changed by any law of the society, would govern as to the 
beneficiary in the certificate, and would uphold the designation made by Harry A. 
Henderson of his stepdaughter, Amelia Gastring. It is true that in the laws adopted 
by appellee in 1923 the beneficiaries were the same as in the laws when the con- 
tract of insurance was made, but, while the adoption of a new constitution and 
laws had the effect of setting aside the former constitution and laws, still the 
beneficiaries named in the statute of 1923 would be read into the new constitution 
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and laws, and all the beneficiaries omitted from the new constitution and laws of 
appellee would be added to those named. 

[4] The record fails to indicate when’ the constitution and laws of appellee 
were passed that were in existence in 1913, and we are not informed whether they 
exercised the privilege of leaving out one or more of the beneficiaries named in 
the statute by adopting such laws after the enactment of the statute. There 
is nothing to indicate that any effort was made after the enactment of 
the statute of 1913, “to limit the scope of beneficiaries within the above classes.” 
We know, however, that, when the statute of 1923 was enacted, a new constitu- 
tion and laws were adopted by appellee, which were necessarily governed by the 
law of Texas under which they were enacted, and any attempt to decrease the 
number of statutory beneficiaries was nugatory and vain. 

[5, 6] While not essentially necessary to pass upon whether the law of 1923 
was retroactive in its scope, we deem it pertinent to say that all laws retroactive 
in their nature do not come under the constitutional condemnation, It may be 
gathered from the reasons given for its speedy enactment in the second section 
of the act that it was intended that the law should apply to all contracts made 
or to be made by fraternal benefit societies. It was passed, not to infringe 
or weaken any rights, but to protect those who would be deprived of their rights 
by naked technicalities based upon no equitable or just principles. As said in 
a Connecticut decision and approved by Judge Cooley: 

“Where a statute is expressly retroactive, and the object and effect of it is 
to correct an innocent mistake, remedy a mischief, execute the intention of the 
parties, and promote justice, then, both as a matter of right and of public policy 
affecting the peace and welfare of the community, the law should be sustained.” 
Cooley Const. Lim. pp. 535-537. 

[7] The statute of 1913 named stepchildren as beneficiaries, and the statute 
of 1923 named them; the only great difference in the two statutes being that in 
the former the society could curtail the beneficiaries and in the latter could not. 
No action on the part of the society after the enactment of the law of 1913 to 
change the designation of the beneficiaries named in the statute is disclosed by 
the record. We see no justice or equity in the demand of appellee for a for- 
feiture of the policy of insurance. 

The judgment will be reversed and judgment rendered here that appellants 
recover their claim against appellee, together with all costs in this behalf expended. 

SitH, J., being disqualified, did not sit in this case. 


KAVANAGH v. THE MACCABEES. (No. 4,281.) 
(Supreme Court of Utah. Dec. 4, 1925.) 
242 Pacific Reporter 403. 

1. INSURANCE—AMBIGUITY IN LANGUAGE RESOLVED IN FAVOR 
OF INSURED 
Ambiguity in language of insurance policy or benefit certificate must be resolved 

in favor of insured and against insurer. 

(For other cases see Insurance, Dec. Dig., § 146[3], 726.) 

2. INSURANCE—EFFECT OF WORDS “HOWSOEVER HAPPENING,” IN 
BENEFIT CERTIFICATE REDUCING AMOUNT OF RECOVERY IN 
CERTAIN CASE, STATED. 

Words “howsoever happening,” in fraternal benefit certificate reducing amount 
payable if death occurred while engaged in occupation of switchman, howsoever 
happening, held to refer to death incidental to switching, and not to death from 
causes unconnected with such employment. 


(For other cases see Insurance, Dec. Dig., § 791[1].) 
3. INSURANCE—PROVISION OF BENEFIT CERTIFICATE REDUCING 
AMOUNT PAYABLE TO SWITCHMAN’S BENEFICIARY HELD AP- 


PLICABLE, ONLY IF DEATH OCCURRED IN CONNECTION WITH 
SWITCHING. 


Provision of switchman’s fraternal benefit certificate reducing amount payable to 
beneficiary “if his death occurs while engaged in such occupation” held applicable, 
only to death occurring as result of, or incidental to, employment as switchman, 

(For other cases see Insurance, Dec. Dig., § 791[1].) 


Appeal from District Court, Salt Lake County; L. B. Wight, Judge. 
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Action by Elizabeth Kavanagh against The Maccabees, a fraternal benefit 
association. Judgment for defendant, and plaintiff appeals. Reversed and re- 
manded, with directions. ; 

Gardner, Schiller & Rolapp, of Salt Lake City, for appellant. 

Joel Nibley, of Salt Lake City, for respondent. 

Frick, J. The plaintiff commenced this action in the district court of Salt 
Lake county to recover upon a benefit certificate issued by respondent upon the 
life of her husband, hereinafter called the deceased, for the sum of $2,000. It 
is not necessary to refer to the pleadings. 

The facts material to this decision, all of which are conceded, in substance are: 
That the respondent, during all of the time herein referred to, was a duly in- 
corporated “fraternal beneficial association,” with numerous local lodges located 
in different states of the Union; that the deceased, for some years during his 
lifetime and at the time of his death, was a member of and was entitled to the 
benefits provided for beneficial members by the laws of such association; that 
in his application for membership the deceased stated his occupation to be that 
of a switchman and that as such he was engaged in switching cars for a certain 
railroad company, naming it; that as a member of said association a benefit cer- 
tificate was issued to him for the sum of $2,000, in which the plaintiff was named 
beneficiary, and said sum of money was payable to her at the time of the death 
of the deceased if said certificate should then be in force; that, at the time the 
deceased became a member of said association and at the time of his death, there 
was in force section 174 of the laws of the association respecting “hazardous 
occupations,” in which it was provided: 

“Any member who, at the time of his admission, shall be engaged in, or any 
member of the association who shall hereafter engage in, any of the occupations 
enumerated in this section, who is not paying the extra rate, if his death occurs 
while engaged in such occupation, howsoever happening, his beneficiary shall receive 
only such sum as is herein specified to be paid for the particular class of occupation 
in which the member was so engaged at the time of his death. Class 2: Switch- 
man, the benefit to be paid in case of death being $300.00 on the basis of a $1,000.00 
certificate.” 

The court also made the following finding: 

“That the 30th day of October, 1923, said Kavanagh was regularly employed in 
said business or occupation of a railroad switchman in said railroad switchyard or 
yards of said Oregon Short Line Railroad Company; that in the afternoon of said 
days and between the hours of 4 and 5 o’clock p.m., or thereabouts, and after said 
Kavanagh had ceased his work and labor for that day in the said switchyard or 
yards, he and one F. W. Payne, an associate and coemployee of said Kavanagh, 
with an automobile occupied by both, made a trip to the southern part of Salt Lake 
county for apples; that the automobile so used by them was owned and driven by 
said F. W. Payne; that the trip was made after said Kavanagh and said Payne had 
finished their said work for that day in said railroad switchyard or yards; that the 
making of the trip was not for the benefit of said railroad company in whose employ 
both said Kavanagh and said Payne were, but was entirely for the benefit of said 
Kavanagh and said Payne; that the trip had nothing to do nor was it in anywise 
connected with their labors or employment as switchmen, nor was said trip other- 
wise in the course of their said employment; that on the evening of said 30th day 
of October, 1923, at about 7.30 p. m. o'clock thereof, and while said automobile was 
being so driven by said Payne on their return from said trip, said Payne, in attempt- 
ing to avoid an automobile approaching him and also one passing him, turned out 
too far and drove his said’ automobile off the cement portion of the highway and 
into loose dirt, thereby causing said automobile to be thrown and overturned, and 
thereby severely injuring said Kavanagh, who, as a result of said injuries, died the 
next day, to wit, the 3lst day of October, 1923.” : 

The court further found that the benefit certificate was in full force at the 
time of the death of the deceased and that he had not paid the increased premium 
provided for in the laws of the association for the occupation of switchman. It was 
also admitted that the plaintiff is the surviving widow of the deceased, and is the 
beneficiary named in the said benefit certificate, and is entitled to the benefits named 
therein as provided by the laws of the association. ; ; 

Upon substantially the foregoing facts the court made its conclusion of law 
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directing judgment in favor of plaintiff for the sum of $600, and denied her judgment 
for the sum of $2,000. Judgment was entered accordingly, from which plaintiff 
appeals, assigning a number of errors; the principal one being that the court erred 
in not awarding judgment for the full sum of $2,000 and in entering judgment for 
the lesser sum. 

Each side relies and bases its entire contention upon the following restrictive 
clause contained in said section 174, which reads: “If his death occurs while en- 
gaged in such occupation, howsoever happening.” Counsel for plaintiff, as we 
understand them, contend that the meaning of the clause just quoted is that death 
must occur while the member is actually or physically engaged in switching cars 
or while he is exposed to the hazards incident to switching cars, or at least as the 
result of an injury or affliction which was received by him while actually engaged in 
switching or as a result of the hazards incident to the switching of cars. In other 
words, they contend that by inserting the restrictive clause in said section it was 
intended to guard against the increased hazards incident to the switching of cars 
and was not directed against the occupation, calling, or status of a switchman as 
such. Upon the other hand, counsel for defendant insist that the clause is directed 
against the occupation, calling, or status, and is effective and in operation during 
the full period of time that a member follows the occupation or calling of a switch- 
man. The district court, it seems, adopted the latter view, and hence denied plain- 
tiff’s claim, except for the reduced amount admitted by respondent. 

[1] In our opinion the meaning of the language used in section 174 is not so 
clear and free from doubt as not to require careful consideration and interpretation. 
The general, indeed, we may say the almost universally accepted, doctrine of both 
the English and,American courts is that, in case the meaning of the language used 
in insurance contracts 1s ambiguous or doubtful respecting the rights of the insured, 
such doubt or ambiguity must be resolved in favor of the insured and against the 
insurer. The doctrine referred to is well stated in Graves v. Knights of Maccabees, 
199 N. Y. 397, 92 N. E. 702. It is there said that the rule of construction in case 
of ambiguity, or in case of the use of words of doubtful meaning in a benefit 
certificate or in a contract of insurance, is that the consequences or the burden 
of the ambiguity must fall upon the insurer who is responsible for the ambiguous 
language. In Mathews v. Modern Woodmen, 236 Mo. 326, 139 S. W. 151, Ann. 
Cas. 1912D, 483, the rule of construction applicable to insurance contracts, including 
those of beneficial societies, is stated by Mr. Justice Lamm with his usual clearness 
and vigor in the following words: 

“Speaking to insurance contracts, it is a just and settled rule that their restric- 
tive terms shall be taken most strongly against the insurer. The doctrine of contra 
proferentum is strictly applied with unaccommodating vigor, and, as said, ambiguities 
are blandly resolved in favor of the insured.” 

The reasons for the doctrine are stated by him in the following words: 

“When the nice points of learning of insurance law are considered, by and large, 
together with the complex nature of the subject-matter itself, dealing as it does 
with the capital event of death, and the protection of the widow and the fatherless, 
the lively and abiding concern of lawgiver and court is not to be wondered at. Policies 
are contracts, elaborately and shrewdly prepared in advance by calculating and 
astute experts. They are tendered, ready made, to and accepted out of hand by plain 
people, the uniformed and unlearned, the unwary and confiding. Insurance policies 
swarm with intricate technical provisions, stipulations, exceptions, conditions, pro- 
visos, limitations, hedging liability about and looking to its avoidance. It is not singu- 
lar then that courts incline to pit judicial astuteness against the astuteness of the policy 
maker; the latter planting forfeitures in ambush or open, and the former striving to 
avoid them.” 

Further on in the opinion, in referring to the foregoing statement, it is said: 

“That language is applicable to both fire and life insurance, nor have we any 
call to exclude fraternal benefit certificates therefrom.” 

In Mutual Protective League v. McKee, 122 Ill. App. 376, affirmed by the Su- 
preme Court of Illinois in 223 Ill. 364, 79 N. E. 25, language of similar import is 
used, and the doctrine announced by the Supreme Court of Missouri is fully approved. 
We shall not devote further time or space to this question, except to state that in all 
the cases herein cited, as well as in many others that we have examined, the foregoing 
rule of construction is approved and applied. 
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[2] In view of the foregoing rule, what meaning or effect shall be given to the 
restrictive clause “if his death occurs while engaged in such occupation, howsoever 
happening”? We may as well dispose of the phrase “howsoever happening” at this 
point as at any other. That phrase, as a matter of course, merely refers to what 
immediately precedes it and neither restricts nor enlarges the meaning of the other 
words in the restrictive clause. It merely refers to the manner of death which may 
result as an incident of switching cars; that is, death may result from an accident 
while the member is actually operating a switch, or it may occur while he is passing 
to and fro in the railroad yards where switching is being done, or it may occur in 
various other ways, all of which have some relation to or are incident to the switching 
of cars. It certainly does not mean that it had any application if the member were 
drowned while taking a bath in a pool, lake, or stream. Further illustrations spon- 
taneously suggest themselves to any one and we refrain from dwelling further upon 
this phase of the controversy. 

[3] The next question is, Does the clause “if death occurs while engaged in such 
occupation” mean that, if a death results from any cause or at any time or place, 
regardless of where the member may be, or what he may be doing, or what the cause 
of death may be, the restrictive clause applies? In other words, does the clause apply 
during the full period of time that a member may be following the occupation of a 
switchman, whether he be off or on duty, or whether he is or is not engaged in 
switching cars or in doing something incident to such employment? Such a con- 
struction seems neither reasonable nor natural. If such was intended, why not choose 
proper words to express that intention? It was just as easy to say that the reduced 
amount of insurance should apply during the whole period of time that the member 
should follow the hazardous occupation or calling, and whether he was on or off 
duty, as it was to say what is said. If it was intended to reducé the amount of 
insurance if death resulted from any cause whatever during the full period of time 
that the member continued in the occupation as a switchman, why use the language 
that is used? Then, again, it seems somewhat unreasonable to construe the language 
used so as to make the reduced insurance effective during the time that the deceased 
was not engaged in performing any of the duties incident to the hazardous occupa- 
tion. During the time that he was off duty he was merely exposed to the general 
hazards to which the members of society are generally exposed. Any other beneficial 
member of the association who might have been with the deceased during any time 
he was off duty, if death had occurred, the beneficiary of such member would have 
received the full amount of the insurance named in his benefit certificate, while 
if the death of the deceased had occurred under the same circumstances, his bene- 
ficiary would receive less than one-third of the amount of insurance recovered by the 
former, although the deceased was exposed to no greater dangers than was the mem- 
ber whose beneficiary received the full amount of insurance. Indeed, in the case 
at bar, if the companion of the deceased, who drove the automobile at the time the 
accident occurred, had also been a beneficial member of the association, but employed 
in a different occupation, and was killed in the same accident, his beneficiary would 
have received $2,000, while the beneficiary of the deceased is awarded $600, or less 
than one-third of that sum. The construction contended for by respondent becomes 
more incongruous still when it is kept in mind that, if the deceased, on the afternoon 
that he was injured, on leaving his work, had left the employment of the railroad 
company with the intention of quitting the occupation or calling of switchman, and 
with the intention of entering upon some occupation classed as nonhazardous, the 
result would have been different. Under such circumstances his beneficiary would 
have received the full amount of the insurance, although death resulted from the 
automobile accident just as it did result. Upon the other hand, if he intended to 
return to work as a switchman the next day, or within a day or two thereafter, the 
restrictive clause would apply, and his beneficiary be entitled to only the reduced 
amount of insurance. Is it not palpably clear that such a result should not be brought 
about by loose or careless use of language? : 

In addition to the foregoing, the fact that the reduction in the insurance is more 
than two-thirds of that allowed ordinary risks should also be considered. Is it rea- 
sonable to assume that the association would reduce the insurance in so great an 
amount when the insured would be exposed to the increased hazard for only a portion 
of the time? Is it not more reasonable to assume that it was intended when the 
deceased was off duty, that is, not actively engaged in the hazardous occupation and 
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was exposed only to the ordinary hazards of life, he should be treated the same as 
all others who are also exposed only to the ordinary hazards? If the reduced rate 
of insurance is limited to the time that the deceased was on duty, and was exposed 
to the extra hazards, then the reduction, though large, is nevertheless, reasonable and 
bears some relation to the increased hazards assumed; but if the reduced insurance 
also applies when the deceased was not so exposed and when he merely encountered 
the ordinary hazards of life like all other members of society, then to my mind the 
reduction seems unreasonable. It is also of some importance to keep in mind that 
this is not a case where restrictions are inserted in insurance contracts which refer 
to the occupation or calling itself as constituting an increased hazard, such as enter- 
ing into the business of saloon keeper, bartender, or a retailer of intoxicating liquors 
as a beverage. In such cases moral, as well as other hazards to health, enter into 
the equation. The occupation of self as constituting an increased hazard, in dis- 
charging the duties incident to the switching of cars, is no more dangerous to health 
than any other occupation. If, therefore, the full period of time whether on or off 
duty is to apply to the insured, it should be so stated in unequivocal terms. 

In this connection, we desire to state that by what we have said we do not mean 
that the association could not legally have provided that the reduced rate should 
apply for the full period of time the deceased followed the occupation of switchman 
and whether on or off duty, but what we mean is that, if such was intended, it should 
have been expressed in clear and explicit terms. Nor do we wish to be understood 
as holding that the fact that the amount of the insurance was reduced more than two- 
thirds is conclusive respecting the construction that should be given to the restrictive 
clause aforesaid, but what we mean is that such fact should be kept in mirid and be 
given whatever weight it may be entitled to in arriving at the final conclusion. 

Both parties have cited and relied upon certain decisions from very respectable 
courts of last resort. Plaintiff's counsel, among other cases, refer to the following: 
Long v. St. Joseph Life Ins. Co., 225 S. W. 106, which was decided by the Missouri 
Court of Appeals, and which, under the same title, was affirmed by the Supreme 
Court of Missouri in 248 S. W. 923; Nutt v. Security Life Ins. Co. of America, 
142 Ark. 29, 218 S. W. 675; Rex Health and Accident Insurance Co. v. Pettiford, 
74 Ind. App. 507, 129 N. E. 248; Kelly v. Fidelity Mut. Life Ins. Co., 169 Wis. 274, 
172 N. W. 152, 4 A. L. R. 845; Myli v. American Life Ins. Co. of Des Moines, Iowa, 
43°N. D. 495, 175 N. W. 631, 11 A. L. R. 1097; Benham v. American Cent. Life Ins. 
Co., 140 Ark. 612, 217 S. W. 462; Barnett v. Merchants’ Life Ins. Co., 87 Okl. 42, 
208 P. 275; Illinois B. Life Ass’n v. Jackson, 88 Okl. 133, 211 P. 508; Boatwright 
v. American Life Ins. Co., 191 Iowa, 253, 180 N. W. 321, 11 A. L. R. 1085. 

None of the foregoing cases is precisely parallel to the case at bar, but in a num- 
ber of the cases cited the principle here involved is discussed and applied in favor 
of the plaintiff’s contention. In nearly all of the foregoing cases the question involved 
was whether the restrictive clause in an insurance policy or insurance contract by 
the terms of which the insurance was reduced or avoided if the insured engaged in 
the military or naval service during the time of war applied in case he died from 
causes other than those caused by the hazard of war or conflict. In the case of 
Benham v. American Cent. Life Ins. Co., supra, the restrictive clause read as follows: 

“After one year from the date hereof, this policy shall be ‘incontestable, except 
for non-payment of premiums, and except for violation of its conditions as to military 
or naval service in time of war. * * * Death while engaged in military or naval 
service in time of war, or in consequence of such service, shall render the company 
liable for only the reserve under this policy, unless the company’s permission to engage 
in such service shall have been obtained, and such extra premium or premiums as the 
company may require shall have been paid.” 

The court, in passing on the meaning that should be given to the restrictive 
clause aforesaid, in the course of the opinion, said: 

“The words in the restricted clause now under consideration mean something 
more than death to be insured during the period of time he was in military service 
of the United States. The word ‘engaged’ denotes action. It means to take part in. 
To illustrate, a servant injured while in the operation of a train means that he 
must be injured while assisting or taking part in the operation of the train. An 
officer engaged in the discharge of the duties of his office is one performing the 
duties of his office. So here the words ‘death while engaged in military service in 
times of war’ means death while doing, performing, or taking part in some military 
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service in time of war; in other words, it must be death caused by performing some 
duty in the military service. That is to say, in order to exempt the company from 
liability, the death must have been caused while the insured was doing something 
connected with the military service, in contradistinction to death while in the service 
due to causes entirely or wholly unconnected with such service. This construction, 
we think, would be according to the natural and ordinary meaning of the words. By 
the use of the word ‘engaged’ it must have been intended that some activity in the 
service should have caused the death, in contradistinction to merely a period ‘of time 
while the insured was in the service. This view is strengthened when we consider 
the words following: ‘The words ‘or in consequence of such service’ relate to the 
word ‘death.’ So that death in ‘consequence of such service’ means death resulting 
from some act of the insured connected with the service, whether such death occurred 
during the period of his service or afterwards.” 

In Barnett v. Merchants’ Life Ins. Co., supra, the restrictive clause was as 
follows: 

“This policy is unrestricted as to travel, residence, or occupation of the insured, 
except that if at any time the insured shall engage in military or naval service in 
time of war (the militia not in active service excepted) he shall secure the company’s 
written consent and pay the extra premium therefor, as from time to time fixed by 
the company. In the event of noncompliance with this requirement the company’s 
liability hereon in case of death of the insured while in such service will be limited 
to an amount equal to the legal reserve hereon at date of death.” 

In referring to that clause, the court said: 

“The phrase ‘engaged in military service in time of war,’ in order to have a 
consistent and harmonious construction in connection wiht the general terms and 
scope of the insurance contract, must denote such service as would increase the 
hazard or risk of the insurer. Where the insured died many miles away from actual 
military engagements with an ordinary disease common alike to civil and military 
life, there is no just reason to permit the insurer to escape liability such as was 
assumed by it under its primary obligation as shown by the stipulation herein.” 

We do not deem it necessary to quote further from the cases cited by plaintiff 
and we shall merely refer the reader to those cases. Upon the other hand, respondent’s 
counsel have cited and rely upon the following cases: Pauley v. Modern Woodmen 
of America, 113 Mo. App. 473, 87 S. W. 990; Bradshaw v. Ins. Co., 107 Kan. 681, 
193 P. 332, 11 A. L. R. 1091; Duddock v. Detroit Life Ins. Co. 209 Mich. 638, 37 N. W 
242; Reid v. American Nat. Assur. Co., 204 Mo. App. 643, 218 S. W. 957; Miller v. 
Illinois. Bankers’ Life Ass’n, 138 Ark. 442, 212 S. W. 310, 7 A. L. R. 378; Macatawa 
Transp. Co. v. Fireman’s Fund Ins. Co., 168 Mich. 365, 134 N. W. 193, Ann. Cas. 
1913C, 69; Boyer v. Grand Rapids Fire Ins. Co., 124 Mich. 455, 83 N. W. 124, 83 Am. 
St. Rep. 338. 

The two cases last cited have no application here and require no further comment. 
Bradshaw v. Insur. Co. and Ruddock v. Detroit Life Ins. Co., supra, are cases where 
the restrictive clause related to military and naval service in time of war, and those 
two cases are in conflict with the decisions cited by plaintiff and from which we have 
quoted the foregoing excerpts. The other cases cited by respondent are distinguish- 
able from those cited by plaintiff and to which we refer. The decisions are therefore 
not harmonious. Independently of the cases cited, however, in view of the language 
used in the restrictive clause involved in this case, and in view of the occupation or 
calling followed by the deceased and the circumstances of his death, we are forced to 
the conclusion that the judgment of the district court cannot be sustained. 

It is therefore ordered that the judgment be and the same hereby is reversed. 
In view, however, that the result depends entirely upon the construction that shall be 
given to the restrictive clause aforesaid and that purely a question of law is involved, 
the case is remanded to the district court of Salt Lake county, with directions to set 
aside its conclusion of law and substitute a conclusion of law in favor of the plaintiff 
and to enter judgment accordingly ; plaintiff to recover costs. 

Gideon, C. J., and Thurman and Cherry, JJ., concur. 

Straup, J., did not participate herein. 
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FIRE 
GLOBE & RUTGERS FIRE INS. CO. v. WINTER GARDEN CO. (No. 15.) 
(Circuit Court of Appeals, Second Circuit. November 2, 1925.) 
9 Federal Reporter (2d) 227. 

1. INSURANCE—CARRIAGE OF BAGGAGE AND “PROPS” IN ACCORD- 
ANCE WITH COMMON CUSTOM, NOT VIOLATIVE OF PROVISION 
AGAINST RELEASING CARRIER FROM LIABILITY. 

Where theatrical company’s baggage and “props” were in accordance with a 
general custom carried in special cars furnished by carrier, under contract whereby 
railroad was liable only for its own negligence and to specified amount, held, that 
insurance policy, providing that assured should not enter into any special agreement 
releasing common-law or statutory liability, was not violated. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


2. INSURANCE—AMBIGUITIES IN POLICY RESOLVED AGAINST IN- 
SURER, AND TO GRANT INDEMNITY TO ASSURED 
Any ambiguity in insurance policy is to be resolved against insurer, and the pol- 
icy construed to grant indemnity to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


In Error to the District Court of the United States for the Southern District of 
New York. 

Action by the Winter Garden Company against the Globe & Rutgers Fire In- 
surance Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Writ of error to judgment on a verdict directed by the District Court for the 
Southern District of New York in favor of plaintiff below (hereinafter called Garden 
Company) against defendant below (hereinafter called Insurance Company) in an 
action on a policy of insurance. 

The Garden Company was the proprietor of a play (The Passing Show of 1921), 
which it exhibited in sundry cities of the United States and Canada. The production 
of this play required the services of upwards of a hundred people and the carriage 
of theatrical properties that filled three baggage cars. 

On December 20, 1920, Insurance Company, upon receipt of due consideration, 
issued to Garden Company a policy of insurance in what was denominated in the 
caption of the policy the “theatrical form,” a style of policy well known to and long 
used by proprietors of traveling plays and their insurers. This policy insured Garden 
Company “on scenery, costumes and theatrical properties of every description used 
in the production of” said play, and covered “loss or damage caused by fire, collision 
or derailment * * * while in transit by or in the custody of any railroad.” The 
policy covered the enumerated risks of transportation “only within the limits of the 
United States and Canada.” The further material extracts from the policy are as 
follows: 

“It is understood and agreed that the assured may accept without prejudice to 
this insurance the ordinary bills of lading issued by carrier, but it is agreed that the 
assured shall not enter into any special agreement with the carrier releasing them 
from their common-law or statutory liability.” 

“In all cases of loss, the assured shall, at the request of said assurer or its 
agents, assign and subrogate all their rights and claims againt others to said assurer 
at time of payment to an amount not exceeding the sum paid by this company. This 
company is not liable for any loss which, without their consent, has been settled or 
compromised with others, who may be liable therefor.” 

“No suit or action on this policy for the recovery of any claim, shall be sustain- 
able, in any court of law, or equity, until after full compliance by the assured with 
all the foregoing requirements, nor unless commenced within twelve months next 
after the loss.” 

During the life of the policy Garden Company moved its players and property 
from and to many cities. It was physically possible to transport the insured prop- 
erty by express or freight, a method, however, that would have made it impossible 
for the players and their theatrical paraphernalia to arrive in the city of their destina- 
tion at the same time. Garden Company therefore followed a travel custom, fully 
proved as of long standing and well known, so well known that it has received prac- 
tical recognition in the “tariffs” put forth under the authority of the Interstate Com- 
merce Commission, and the Canadian regulations, also made under statutory author- 
ity, do not materially differ. By this tariff a form of contract is specifically pre- 
scribed which provides for the allowance of ‘ _— baggage cars” for the transpor- 
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tation of theatrical property accompanying a troupe, with values assigned to the prop- 
erty transported, much less than either the cost or market worth of articles of the 
kind used in and transported with the troupe presenting “The Passing Show of 
1921.” Under this contract it is possible to declare excess values by paying additional 
charges, but the contract was obligatory; it being provided that, “if the owner of 
the property is unwilling to execute the contract, he will be referred to the freight 
department [of the given railroad] or the express company.” 

In moving its proprties and players during the life of the policy in suit, Garden 
Company habitually used this form of contract within the United States and did not 
declare excess value. It was proven that without using this form of contract, and so 
obtaining the use of baggage cars moving as fast as did the players, it would have been 
impossible to maintain the usual, well-known, and necessary rapidity of perform- 
ance upon arrival at a new city. The use of special baggage cars in Canada was sim- 
ilarly regulated, and in both countries the result of this method of doing business was 
that the transporting Railroad Company was liable only for the consequences of its 
own negligence, and then only (so far as baggage or theatrical properties were con- 
cerned) to the statutory or declared (as the case might be) value of the goods 
transported. 

During the currency of the policy the Garden Company’s players, their baggage 
and paraphernalia moved from Toronto to Montreal. During transit one of the three 
baggage cars, in which a portion of the insured property was placed, was found to be 
on fire, for reasons never discovered. It was not shown, nor suggested at trial, that 
the railroad was negligent. The fire consumed car and contents, whereupon the in- 
sured brought this action, laying its damages at nearly the amount of the policy. 

Insurance Company asserted by answer that at the time of fire, and often before, 
the insured, in violation of the above-quoted portions of the policy, had “entered into 
special agreements with carriers” releasing them from their common-law and statu- 
tory liability, and at the time of loss the then transporting carrier was by such agree- 
ment released “from its common-law and statutory liability in regard to the goods, the 
loss of which” was the basis of action. 

At trial the foregoing facts were shown, whereupon both parties moved for a 
directed verdict. The court below was of opinion that the insured had proved some 
loss payable under the policy, and had not been guilty of any breach of the contract 
of insurance, but as to the amount of Garden Company’s recovery directed that the 
matter be heard by an auditor. Whereupon the parties agreed upon the “claimed 
sound value” and the “claimed loss” of the insured goods, and that on the basis of 
such value and loss the verdict for which plaintiff moved should be $89,886.84, to- 
gether with interest. 

But it was further stipulated that “this computation and stipulation is without 
prejudice to the [Insurance Company] and saves to [it] all possible objections to the 
character and sufficiency of the evidence, to the method of computation and to the 
standard of damages, and that it may and hereby does reserve its right to raise the 
incorrectness of the result as well as the incompetency of the evidence entering into 
that result, and the objections made upon the trial.” 

The Insurance Company having thus refused to take advantage of the opportunity 
offered of going before an auditor, the court below directed judgment for the amount 
last above stated, together with interest, whereupon this writ was taken. 

Davies, Auerbach & Cornell, of New York City (Martin A. Schenck and Murray 
C. Bernays, both of New York City, of counsel), for plaintiff in error. 

Max D. Steuer, of New York City (William Klein and Samuel Gottlieb, both of 
New York City, of counsel), for defendant in error. 

Before Rogers, Hough, and Manton, Circuit Judges. 

Hoven, Circuit Judge (after stating the facts as above). [1] Insurance Com- 
pany’s position at this bar is, virtually, that it was a violation of the above-quoted 
policy clauses for Garden Company to transport the insured property without ob- 
taining from the acting carrier an assumption of liability such as is imposed on com- 
mon carriers by tradition or statute, or at least what remains thereof over the lawful 
exceptions in such carriers’ “ordinary” bill of lading. We-cannot agree to this, and 
notwithstanding able argument for plaintiff in error, believe that Garden Company’s 
right of recovery rests on simple propositions of law, after a plain reading of the 
policy language. 3 Ae 

(2) It is urged with truth by defendant in error that, if there be any ambiguity 
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in this contract, it is to be resolved contra proferentem, and that any policy of insur- 
ance should, if possible, be so construed as to grant indemnity to the assured. But it 
is not necessary to dwell upon these canons of construction. 

[3] There is, however, another principle of insurance law that simplifies deci- 
sion. It has never been better stated than by Lord Mansfield, in Noble v. Kennoway, 
2 Doug. 510, viz, that “every underwriter is presumed to be acquainted with the 
practice of the trade he assures.” Many citations amplifying and illustrating this 
proposition may be found in 14 R. C. L. p. 936, and 26 C. J. p. 78. We have here- 
tofore recognized it in Globe, etc., Co. v. Moffat, 154 F. 13, 83 C. C. A. 91. 

[4] Thus it may be assumed that, when this insurer issued the policy in suit, it did 
so with a presumed knowledge on its part, that Garden Company intended to do, in 
respect of transporting its property, exactly what it did do and long had done; also 
that every other theatrical troupe proprietor of any importance in North America 
had done and would do the same thing. If the policy be read in the light of the 
proven usage, it is noticeable that “goods in transit” are covered. Disjunctively, goods 
“in the custody of any railroad” are covered—a phrase evidently intended to provide 
for periods of waiting for lading after delivery to a carrier, and for removal from 
terminal after unlading. But the transit during which the goods are covered is gen- 
erally stated. 

It is next observable that no obligation rests on the insured to ship in any par- 
ticular manner; the goods might move by rail or by truck; indeed, we see nothing 
to exclude any form of transit on land. Further there is no obligation to ship under 
bills of lading. It is plain that, if the persons constituting Garden Company’s troupe 
had taken their theatrical properties in their hands or on their backs into the cars 
which transported the men and women of the troupe, the policy would have attached. 

[5] Doubtless, when a caarrier assumes the care and custody of baggage, it prima 
facie assumes the liability of a common carrier in respect thereof. Hutch. Carriers, 
(3d Ed.) § 1241. But it is equally clear that, if passengers retain in their own cus- 
tody their own baggage, to the exclusion of the carrier’s control, the latter is liable 
only for losses occasioned by his own negligence. Id. § 1264. 

[6] In our opinion this case presents the last legal situation. Garden Company 
bought so many passage tickets that the railroad furnished it three cars, upon which 
it loaded its own bgagage and “props,” and expected on arrival at destination to do its 
own unloading as well. The railroad had nothing to do with transport, except to haul 
the cars. In legal effect those entitled to travel on Garden Company’s passage tickets 
took their baggage with them, in what for the time being were their own cars; they 
never handed over the insured property to the care or custody of the Railroad Com- 
pany. Consequently the Railroad Company was liable for negligence alone; yet plainly 
this method of transportation was within the letter of the agreement made; that it 
was within the spirit thereof is shown by the custom now sufficiently alluded to. 

Nor was there any obligation upon an insured that chose to carry his own bag- 
gage in his own car, just as if he were carrying it in his own hand, to pay for negli- 
gence liability on the part of the Railroad Company above and beyond the figures 
or values normally fixed by the tariff. There was no such obligation, because it is 
not specifically created by the policy, and what was done was in the trade insured usual 
and regular. 

In sum, the policy nowhere requires the insured always to make some carrier 
responsible for the insured value so that the insurer may (theoretically) always have 
a second string to his bow. The insured need only abstain from making “special 
agreements” that release carriers from their normal liability; but there is no obli- 
gation to choose that style of transport, which secures more than normal liability; 
having regard to the custom of the insured trade. 

Much is made by plaintiff in error of cases such as Chicago, etc., Co. v. Wallace, 
66 F. 506, 14 C. C. A. 257, 30 L. R. A. 161, which call contracts for transport- 
ing circuses and shows “special contracts.” In one sense such agreements are special 
—i. e., not usual—because, as compared with the general run of transportation con- 
tracts, one for moving a troupe of any kind is rather rare or special. But in no 
sense was this an extraordinary, unusual or strange method of moving such a troupe 
as this with its property. It was indeed usual, common and almost universal long 
before this policy was written. 

We conclude that plaintiff’s method of transporting the insured goods from 
Toronto to Montreal was legally identical with going on board the train carrying the 
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insured goods in its hand; it was the usual thing to do, and it was thoroughly cus- 
tomary. Therefore it was a lawful thing to do. 

[7] There remains the method of assessing damages. Most of the insured prop- 
erty had been specially made for this play or a similar production. Such goods can 
hardly be said to have a market value. Under the circumstances shown, we agree 
with the court below that the proper method of ascertaining damage was to discover 
the reasonable original cost less depreciation. The theory of proof was correct. 

[8] As both parties moved for verdicts, both affirmed that there was in the 
record no aa question of fact that could control the question of law presented. 
Fleischman Co. Irwin (C. C. A.) 5 F. (2d) 167. But the trial judge was un- 
willing, or inaiie to go into the minutiae of proof along the lines indicated, so he 
designated an auditor and continued the trial. 

{[9] After this reasonable exercise of discretion, it was not competent for the 
parties to agree upon a figure, subject to whatever error might be discovered in 
arriving thereat. This would be an easy method of manufacturing error; for we are 
substantially asked to examine the evidence tentatively taken, but sent to an auditor, 
in order to ascertain whether technical error was committed in tentatively admitting that 
upon which the trial judge refused to pass. We think such practice impossible, and 
hold that plaintiff in error, after having moved for a verdict and then refused to 
go before the auditor, is not in a position to complain of the evidence tentatively 
taken. 

Judgment affirmed, with costs. 


WALZ er at. v. FIDELITY-PH@NIX — INS. CO. OF NEW YORK. 
(No. 4317.) 
(Circuit Court of Appeals, Sixth Circuit. January 6, 1926.) 
10 Federal Reporter (2d) 22. 

6. INSURANCE—ABSOLUTE PERSONAL KNOWLEDGE OF INSURED 
THAT STATEMENT IN PROOFS OF LOSS WAS FALSE NOT RE- 
QUIRED TO DEFEAT RECOVERY ON FIRE POLICIES. 

If insured’s statement in proofs of loss was intended to get money, and was 
materially false, and believed by her to be false, her absolute personal knowledge that 
it was false was not required to defeat recovery on fire policies. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

7. INSURANCE—STATUTE PASSED AFTER FIRE HELD INAPPLICABLE 
TO LOSS. 

In suit on fire policies, act of 1921, passed after fire, held inapplicable to loss. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

In Error to the District Court of the United States for the Eastern District of 
Michigan; Arthur J. Tuttle, Judge. 

Separate suits by William ‘L. Walz, trustee, and others against the Fidelity- Phoenix 
Fire Insurance Company of New York and others, removed from the state court and 
tried together. Judgment for defendant named, and plaintiffs bring error. Reversed 
and remanded. 

James O. Murfin, of Detroit, Mich. (Cavanaugh & Burke, of Ann Arbor, Mich., 
on the brief), for plaintiffs in error. 

Arthur P. Hicks and Henry C. Walters, both of Detroit, Mich. (Frank B. De 
Vine, of Ann Arbor, Mich., on the brief), for defendant in error. 

Before Denison, Donahue, and Moorman, Circuit Judges. 

Per Curram. Sarah Goffe was doing business as the Ann Arbor Stamping & 
Metal Company. Her husband, Jacob, was more or less her general manager. By a 
group of policies, she carried an insurance of $94,000 on the buildings, $71,000 on 
equipment, and $210,000 on stock and materials, manufactured and. unmanufactured. 
Following a fire, she submitted proofs, claiming $560,000 loss, of which $375,000 was 
for stock and material. She was largely indebted to the Ann Arbor Savings Bank, 

partly secured by mortgage on the property, and partly unsecured. The plaintiff in 

his action, Walz, was cashier of the bank, and all her claims against the insurance 
companies she assigned to him as trustee, to collect, pay her debts, and return the 
surplus to her. The insurance companies denied liability, on the grounds that the 
fire was purposely caused by or for her, and that the proofs were fraudulent, as 
claiming losses for property which was not in the fire, and as claiming losses which 
had not accrued to the property which had gone through the fire. Suits were brought 
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in the state court upon all the policies, the nonresident defendants removed their 
cases to the federal court, and all of them were tried as one case, resulting in the 
judgment for the defendants, now under review. 

After a trial of several weeks, involving not only the amount of the actual loss, 
but the defensive issues of fraudulent fire and fraudulent proofs, the jury was charged 
and retired. At the end of about 48 hours, and after successive reports from the 
jury, and after some supplemental charges had been given or refused, it became evi- 
dent that the jury was about equally divided, that for 24 hours it had made no prog- 
ress toward agreement, and that the jurors were convinced they could not agree. In 
answer to questions from the court, counsel for each party then said he thought an 
agreement was hopeless, and that the jury must be discharged. Thereupon the trial 
judge announced, in effect, that the public interest and the pressure of business upon 
the court made it important to get an agreement, if possible; that he thought the 
jury was unable to agree because controlling evidence had been kept away from 
them; that upon the two defensive issues Mr. and Mrs. Goffe and Sands and Isaacs 
were the persons who were best informed, and though all had been available, and 
some of them in the courtroom, no one of them had been called as a witness by either 
party; and that, under all the circumstances, this was a suppression of evidence 
which the court, in the public interest, should not permit. Accordingly he caused 
these four witnesses to be called, and they were examined in part by the court and to 
some extent by the parties, each of whom, however, disclaimed any responsibility for 
the witnesses. Further argument and charge were waived by both parties. Two spe- 
cial questions were submitted—as to whether the fire was set by or for plaintiff, and 
whether there was fraud in the proofs of loss. The first question the jury answered 
in the negative, and the second in the affirmative, and there was a judgment for the 
defendants. 

[1-3] We think there must be a reversal, on account of the reopening of the case, 
instead of discharging the jury. We base this conclusion on the particular facts of 
this case, without passing in any more general way upon the powers or duties of the 
trial judge under more or less analogous situations. The issue of intentional fire has 
for the purposes of the review, disappeared from the case; the jury found the fire 
was not so caused, and the plaintiff cannot complain of this result nor of the pro- 
ceedings which led up to it. That left the claim of fraudulent:proof as the only 
defense remaining pertinent. The proof strongly tended to show—to say the least— 
that the statements of property destroyed were greatly exaggerated, and the sub- 
stantial controversy was whether these excessive claims were made fraudulently or in 
good faith. Upon this point Mrs. Goffe and her husband, so far as he represented 
her in the matter, seemed to be the best witnesses. However, as it turned out, and 
as plaintiff’s counsel probably knew, they were unable as witnesses to make entirely 
satisfactory statements as to the vast amount of detail involved. This inability, even 
if perfectly honest, was bound to count against their credibility. Plaintiff’s counsel 
had doubtless considered this question from both sides, and decided that the interest 
of the creditors represented by the plaintiff made it wiser for him to submit to any 
inferences which might be drawn from not calling these witnesses, rather than to suffer 
the inference which their ignorance or confusion might create. Such a question is, 
normally, a proper one for counsel to decide finally; and, even though the plaintiff 
trustee stood in most respects in the shoes of the insured, yet, in deciding a question 
like this, counsel may well take the creditors’ interest into account. 

We conclude that, under these conditions, there was no such suppression, or quasi 
suppression, of apparently material evidence as to justify the trial judge in the course 
taken. If important documents, or facts which would appear rather indisputably, or 
an entire subject-matter * were omitted, the power of the judge to complete the record 
would present a different question; and it is not without importance that the jury had, 
in practical effect, already disagreed. If such action by the trial judge as that here 
involved had been taken upon the close of the evidence, the case would have a dif- 
ferent aspect, while postponing it till the jury had disagreed will tend to encourage 
experimentation. 

[4-8] Since the case must be tried again, the other errors chiefly urged should be 
noticed, even if not duly saved: 

In Bank v. Maines, (C. C. A. 6) 195 F. 62, 115 C. C. A. 64, after the testimony was closed 
and each party had offered no proof on one issue, claiming the burden was on the other, the trial 
judge called a witness having knowledge thereon, opening the subject, which the parties then tried 
out. This course was approved, sub silentio, by this court. 
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(a) The judgment in the state court in one of the unremoved cases is not an 
adjudication controlling this one. 

(b) Mrs. Goffe was the equitable owner of the cause of action, subject to the 
charge for her debts, and Walz, trustee, was not a bona fide assignee for value. 
Hence, if for not other reason, the admission and statements against her interest by 
Mrs. Goffe and her agent, made after the assignments, were generally admissible. 
If their effect should be limited, as against any special interest represented by plain- 
tiff, that can be carefully done. 

(c) The trial judge’s definition of that fraud in the proofs of loss which would 
defeat the policy was sufficiently favorable to Mrs. Goffe. If her statement was 
intended to get money, and was materially false, and was believed by her to be false, 
we know of no rule, state or federal, which would require also her absolute personal 
knowledge that it was false. Indeed, we do not observe that upon the trial she was 
required to answer for the fraud of her agent, acting within the scope of his em- 
ployment, or for that fraud sometimes imputed to a statement made without any 
reasonable ground to believe it true. 

(d) The act of 1921, passed after this fire, had no application to this loss, even 
if otherwise applicable to the case. 

(e) Plaintiff's requests, as far as proper, were given in substance. 

(f{) The declarations of another, not covered by the principles of agency, and 
which depend for their ultimate rightful presence in the case upon the finding by the 
jury that a conspiracy did exist, should not be received preliminarily, or retained in 
the case, except with great care and caution. This will not be overlooked on retrial. 

(g) Other points discussed, as far as there may be any fair ground for criticism, 
will probably not arise again. 

The judgment is reversed, and the case remanded for a new trial. 


STUYVESANT INS. CO. v. JACKSONVILLE OIL MILL. 
GLOBE & RUTGERS FIRE INS. CO. v. SAME 
(Nos. 4407, 4408.) 

(Circuit Court of Appeals, Sixth Circuit. January 5, 1926.) 

10 Federal Reporter (2d) 54. , 
INSURANCE—POLICIES OF INSURANCE ON USE AND OCCUPANCY 

OF MILL HELD OPEN, AND NOT VALUED; “NOT EXCEEDING.” 

Policies of insurance on use and occupancy of mill, which fixed insurer’s liability 
at “not exceeding” a certain amount per day, held open and not valued policies; 
“not exceeding” usually being a term of limitation only, denoting uncertainty of 
amount, which is chief characteristic distinguishing an open from a valued policy. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

In Error to the District Court of the United States for the Western District of 
Tennessee; J. W. Ross, Judge. 

Two actions by the Jacksonville Oil Mill, one against the Stuyvesant Insurance 
Company, and the other against the Globe & Rutgers Fire Insurance Company, tried 
together. Judgment for plaintiff, and defendants separately bring error. Judgment 
reversed, and new trial ordered. 

For opinion below, see 3 F. (2d) 1006. 

Bruce Barnett, of Kansas City, Mo., and Hudges & Hughes, of Memphis, Tenn. 
(Allen Hughes, of Memphis, Tenn., on the brief), for plaintiffs in error. 

Metcalf & Metcalf & Apperson, of Memphis, Tenn., and H. B. Houston, of 
Dallas, Tex. (Collins & Houston, of Dallas, Tex., on the brief), for defendant in 
error. 

Before Donahue and Moorman, Circuit Judges, and Sessions, District Judge. 

Sessions, District Judge. These two cases were tried together in the court below 
and have been heard together in this court. Each of the insurance companies (plain- 
tiffs in error) issued and delivered to the Jacksonville Oil Mill (defendant in error) 
a policy insuring it against loss by fire of the use and occupancy of a cotton seed oil 
mill at Jacksonville, Tex., for a term expiring March 31, 1922. The two policies are 
alike, except as to the amount of insurance and the premium paid; one being for an 
amount not exceeding $10,000 and the other for an amount not exceeding $13,400. 
The material provisions of the policies are as follows: 

“The Stuyvesant Insurance Company (the Globe & Rutgers Fire Insurance Com- 
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pany) in consideration of the stipulations herein named and of $155.50 ($208.37) 
premium does insure Jacksonville Oil Mill for the term of one year from the 15th 
day of August, 1922, at noon, to the 15th day of August, 1923, at noon, against all 
direct loss or damage by fire as hereinafter provided, to an amount not exceeding ten 
thousand dollars, to the following described property: $23,400 on the use and occu- 
pancy (including fixed charges) of all of their buildings, and machinery used or for 
use in their business and manufacturing the products of cotton seed, * * * situate 
at or near Jacksonville, Texas. 

“It is a condition of this contract that, if the above described buildings and 
machinery, or either of them, or any part thereof, shall be destroyed or damaged by 
fire or lightning occurring during the term of this policy, so that the assured is entirely 
prevented from operating, this company shall be liable for not exceeding one hundred 
fifty dollars ($150) for each and every working day of any year between and in- 
cluding October Ist to March lst from the date of said destruction or damage to the 
date when, with reasonable diligence, said building or buildings can be repaired cr 
rebuilt, and the machinery thereof be repaired or replaced therein, as such property 
existed before the said destruction or damage. But if, as a result of said destruction 
or damage, the production capacity of the plant be only diminished, then shall the 
assured’s loss per diem be estimated as that proportion of not exceeding $150 in 
which the assured’s daily capacity is diminished for each and every working day of 
any year between and including the date above mentioned, from the date of said 
destruction or damage to the date when, with reasonable diligence, said building or 
buildings can be repaired or rebuilt, and the machinery thereof be repaired or 
replaced therein as such property existed before the said destruction or damage. 

“It is understood that no claim for loss shall be made under this policy because 
of cessation of operations of the within described premises between dates of April 1, 
and September 30th for any cause whatsoever. 

+ “It is understood that for the purpose of this insurance all days are to be con- 
sidered working days, excepting Sundays, and that this company’s liability for loss and 
sidered working days, excepting Sundays, and that this company’s liability is not limited 
by the expiration of this policy, but that this company is liable, in accordance with the 
conditions and stipulations above, for total or partial loss of use and occupancy for 
all working days between and including the dates above mentioned, providing said 
total or partial loss is caused by destruction or damage by fire or lightning occurring 
within the term of this policy. Other insurance permitted without notice until 
required. 

$13,400 policy covers pro rata of each of the above amounts and aggregates $10,000 
( ’ ° 

“This policy is made and accepted subject to the foregoing stipulations and 
conditions.” 

On October 16, 1922, the oil mill properties described in the policies were totally 
destroyed by fire, and the insured was completely deprived of the use and occupancy 
thereof during the entire period of 143 working days covered by the policies. Upon 
the refusal of the insurance companies to pay the amounts claimed to be due upon the 
policies, these suits were brought. At the trial evidence was introduced by both par- 
ties as to the value of the use and occupancy of the mill during the period from the 
date of the fire to the expiration of the policy. At the conclusion of the evidence, 
the trial judge ruled that the policies were valued policies and, in each case, directed 
a verdict for the plaintiff for the full amount claimed. 

The controlling question here presented is whether these policies, when cor- 
rectly construed, are open or valued policies. Insurance on “use and occupancy” is 
of comparatively recent origin, and has not been extensively developed. It is also true 
that, owing either to statutory requirements in force in several of the states or to 
the little difficulty usually experienced in expressing accurately in that respect the 
intention of the contracting parties, the! courts have seldom been called upon to 
consider or to define the differences between open and valued insurance policies. Con- 
sequently there are few helpful precedents to be found in the books. The leading 
cases cited and relied upon by defendant in error to sustain the judgment in its favor 
are: Michael v. Prussian National Insurance Co., 171 N. Y. 25, 63 N. E. 810; Tanne- 
baum v. Freundlick, 39 Misc. Rep. 819, 81 N. Y. S. 292; Tannebaum v. Simon, 40 
Misc. Rep. 174, 81 N. Y. S. 655; Wilson & Toomer Fertilizer Co. v. Automobile In- 
surance Co. (D. C.) 283 F. 507; Lite v. Firemen’s Insurance Co., 119 App. Div. 410, 
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104 N. Y. S. 434; St. Paul Fire & Marine Insurance Co. v. Pipkin (Tex. Civ. App.) 
207 S. W. 360; Fidelity Union Fire Insurance Co. v. Mitchell (Tex. Civ. App.) 249 
S. W. 536. Of these cases, it is sufficient to say that none of them, in its facts and 
surrounding conditions so closely resembles the present case as to furnish much 
assistance in determining whether the insurance policies here under consideration 
are valued policies. In each of the cited cases wherein the policy there involved was 
held to be valued, the amount of the liability of the insurance company was either 
definitely fixed or required merely a mathematical computation for its determination. 

An examination of the contract of insurance here in controversy, both as a whole 
and in its several parts, leads directly to the conclusion that the parties contemplated 
and intended an open rather than a valued policy. Any other construction does vio- 
lence to the plain and unambiguous language employed. The term “not exceeding” is 
of frequent use, and, in the absence of qualification, is usually, if not always, one of 
limitation only. These words, when found in an insurance policy as a part of the 
statement of the amount of insurance, necessarily mean that the liability of the in- 
surer shall not be more, but may be less, than the amount stated. In other words, the 
term “not exceeding” in a policy of insurance denotes that uncertainty of amount 
which is the chief characteristic distinguishing an open from a valued policy. 
Cooley’s Briefs on the Law of Insurance, vol. 1, p. 823. 

In the policy here under consideration the parties have expressed with unusual 
emphasis their intention not to fix definitely the value of the thing insured and the 
consequent liability of the insurer. The amount of insurance is referred to three 
times, and in each instance is preceded by the words “not exceeding.” The gross 
amount of insurance is stated to be “not exceeding $10,000” ($13,400); in case of 
total loss the per diem liability of the insurance company is fixed at “not exceeding 
$150”; and in case of partial destruction of the plant per diem loss is “to be esti- 
mated as that proportion of not exceeding $150 in which the assured’s daily capacity 
is diminished.” The words “not exceeding,” in connection with the statement of the 
gross or maximum amount of insurance, is common to both open and valued policies, 
and hence has no special significance; but the construction of the policy for which 
defendant in error contends, and which was adopted by the trial court, requires the 
elision of such words from those parts of the instrument which set forth the condi- 
tions and extent of the insurer’s liability. This cannot be done without running 
counter to the plainly expressed intention of the parties. The value of the use and 
occupancy of the insured premises during the period from the date of the fire to 
the Ist day of April of the following year constituted the actual loss suffered by the 
insured, for which, under the provisions of the contract, the insurers were liable, 
provided such actual loss did not exceed $150 per day for each and every working 
day during that period. Subject to this limitation, the amount of such loss should 
have been left to the jury to determine. 

The judgment is reversed, and a new trial ordered. 


SOCICERO vy. NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, PA. 
(Supreme Court of Florida, Division B. Dec. 11, 1925.) 
106 Southern Reporter 879. 
(Syllabus by the Court.) 

1. INSURANCE—INSURED’S INTEREST, TO BE “UNCONDITIONAL AND 
SOLE,” MUST BE SUCH THAT HE SUSTAINS ENTIRE LOSS IF 
PROPERTY IS DESTROYED. 

To be “unconditional and sole,” the interest or “ownership” of the insured must 
be completely vested, not contingent or conditional, nor in common or jointly with 
others, but of such nature that the insured must alone sustain the entire loss if the 
property is destroyed; and this is so whether the title is legal or equitable. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


2. INSURANCE~IT IS SUFFICIENT TO SATISFY REQUIREMENTS OF 
“SOLE AND UNCONDITIONAL OWNERSHIP” IN INSURANCE POLI- 
CIES, IF INSURED IS SOLE EQUITABLE OWNER, AND HAS FULL 
EQUITABLE TITLE. : 
It is sufficient to satisfy the requirements of “sole and unconditional ownership” 

in insurance policies that the insured is the sole equitable owner and has the full 

equitable title. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 
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3. INSURANCE—PLEA THAT INSURED WAS NOT SOLE OWNER OF 
PREMISES, AND THAT TITLE WAS VESTED IN INSURED AND 
WIFE, HELD INSUFFICIENT. 

A plea that the insured plaintiff “was not the sole owner of the premises, that 
the title of the property was vested in plaintiff and his wife,” is insufficient, in that 
it does not negative the sole ownership by the plaintiff of the entire equitable estate 
in the property. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


Error to Circuit Court, Hillsborough County; F. M. Robles, Judge. 

Action by Alfonso Socicero against the National Union Fire Insurance Company 
of Pittsburgh, Pa. Judgment for defendant, and plaintiff brings error. Reversed. 

H. N. Sandler and T. Paine Kelly, both of Tampa, for plaintiff in error. 

Knight, Thompson & Turner, of Tampa, for defendant in error. 

WauitrrELp, P. J. Action was brought on a fire insurance policy covering a 
building, and containing a provision that the policy shall be void “if the interest of 
the insured be other than unconditional and sole ownership.” A plea avers that: 

“The interest of Alfonso Socicero, plaintiff, in the premises insured, was other 
than unconditional and sole ownership, in that the said Alfonso Socicero was not the 
sole owner of the premises at the said time, that the title of property was vested in 
plaintiff and his wife.” 

A demurrer to the plea was overruled, and the plaintiff not desiring to plead fur- 
ther, judgment for defendant was rendered and writ of error taken. 

"The averment of the plea that the interest of the plaintiff in the premises insured 
was other than an unconditional and sole ownership is a mere conclusion, and is not 
admitted by the demurrer, and is not the necessary result of the averment that the 
plaintiff “was not the sole owner of the premises, that the title of property was vested 
in plaintiff and his wife.” ‘ 

[1] To be “unconditional and sole,” the interest or “ownership” of the insured 
must be completely vested, not contingent or conditional, nor in common or jointly 
with others, but of such nature that the insured must alone sustain the entire loss 
if the property is destroyed; and this is so whether the title is legal or equitable. 
Phenix Ins. Co. v. Hilliard, 59 Fla. 590, text 591, 52 So. 799, 138 Am. St. Rep. 171. 

[2] It is sufficient to satisfy the requirements of “sole and unconditional owner- 
ship” in insurance policies, that the insured is the sole equitable owner, and has the 
full equitable title. Turner v. Home Ins. Co., 195 Mo. App. 138, 189 S. W. 626. 

[3] There may be an unconditional and sole ownership by the husband of an 
equitable estate in the property, even though the legal title be in the husband and wife, 
and, if so, this would make the husband the unconditional and sole owner of the prop- 
erty within the meaning of the quoted provision of the policy. The plea does not 
negative such an equitable estate in the plaintiff, and is thereupon insufficient. 

Reversed. 

Terrell and Buford, JJ., concur. 

Brown, C. J., and Ellis and Strum, JJ., concur in the opinion. 


FIREMAN’S FUND INS. CO. v. JACKSON. 
(No. 4756.) 
(Supreme Court of Georgia. Jan. 15, 1926.) 
131 Southeastern Reporter 359 
(Syllabus by the Court.) 

INSURANCE—INSURER HELD NOT LIABLE ON POLICY “WHILE” 
INSTALLMENT OF NOTE FOR PREMIUM PAST-DUE OR UNPAID; 
SUIT ON PREMIUM NOTES HELD NOT TO WAIVE POLICY PRO- 
VISION OF NONLIABILITY, WHILE PREMIUM IN DEFAULT OR OF 
NONAUTHORITY OF AGENTS TO WAIVE CONDITIONS. 

Under the facts stated in the certified question, the conduct of the defendant com- 
pany did not constitute a waiver of the provision of the policy as set forth in para- 
graphs (a) and (e). 

(For other cases, see Insurance, Dec. Dig. §§ 349[3], 392[1]. 

Russell, C. J., dissenting. 

Certified Question from the Court of Appeals. 
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Suit by Mrs. J. T. Jackson against the Fireman’s Fund Insurance Company. 
Judgment for plaintiff, and defendant brings error. On certified question from the 
Court of Appeals. Question answered. 

The Court of Appeals certified the following question: 

“In a suit upon a fire insurance policy the petition contained, among others, the 
following allegations: The defendant company, on August 22, 1922, issued to the 
plaintiff a policy covering certain property of hers, and when the policy was delivered 
the plaintiff paid the defendant company $51.07 in cash and executed and delivered 
her promissory note for the sum of $113.52 principal, as payment of the balance of 
the premium due on the policy; the note being divided into two equal installments 
of $56.76 each, due on September 1, 1923, and September 1, 1924. On March 1, 1924, 
the property insured was totally destroyed by fire, and at the time of the fire the 
plaintiff was in default of the installment due September 1, 1923, but the defendant 
company had retained possession of the note, had declared the entire debt due, had 
placed the note in the hands of its attorneys for collection, was asserting its right to 
collect the same, and was attempting to collect not only the installment of $56.76 due 
September 1, 1923, but also the installment due September 1, 1924. Furthermore, no 
notice of cancellation of the policy was ever given the plaintiff by the defendant 
company, nor did it ever offer to return the note to her, nor did it make any request 
of her to return her policy to it prior to the fire. It was alleged that this conduct of 
the defendant company constituted a waiver of the following provisions, especially 
of paragraphs (a) and (e) of the policy: 

“(a) ‘Payment of notes or installments for premium. It is understood and 
expressly agreed that this company shall not be liable for any loss or damage that 
may occur to the property herein mentioned while any installment of the installment 
note, given for premium upon this policy, remains past-due and unpaid; or while 
any single payment, promissory note (acknowledged as cash or otherwise), given for 
the Ww hole or any portion of the premium remains past due and unpaid.’ 

“(b) ‘The company may collect, by suit or otherwise, any past-due notes or 
installments thereof, and a receipt from the said Atlanta office of the company for 
the payment of past-due notes or installments must be received by the assured before 
there gan be a revival of the policy, such revival to begin from the time of said 
payment, and in no case to carry the insurance beyond the end of the original term of 
this policy.’ 

“(c) ‘In settlement of any loss under this policy, this company may deduct there- 
from the entire amount of any unmatured note, given in whole or in part as a con- 
sideration of this policy, whether such note is payable in installments or otherwise.’ 

“(d) ‘This policy shall be canceled at any time at the request of the insured; 
or by the company by giving five days’ notice of such cancellation. If this policy 
shall be canceled as hereinbefore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall be returned on surrender of: this 
policy or last renewal, this company retaining the customary short rate; except that 
when this policy is canceled by this company by giving notice it -shall retain only the 
pro rata premium.’ 

“(e) ‘No officer, agent, or other representative of this company shall have power 
to waive any provision or condition of this policy, except such as by the terms of 
this policy may be the subject of agreement indorsed herein or added hereto; and as 
to such provisions and conditions no officer, agent, or representative shall have such 
power or be deeemed or held to have waived such provisions or conditions, unless 
such waiver, if any, shall be written upon or attached hereto, nor shall any privilege 
or permission affecting the insurance under this policy exist or be claimed by the 
insured unless so written or attached.’ 

“The petition did not contain an allegation of any written indorsement or’ agree- 
ment as to waivers being upon or attached to the policy. Under the above-stated 
facts, did the said conduct of the defendant company constitute a waiver of the 
provisions of the policy as set forth above in paragraphs (a) and (e) ?” 

Smith, Hammond & Smith, of Atlanta, and Whipple & McKenzie, of Cordele, 
for plaintiff in error. 

Henderson & Davis and Watts Powell, all of Vienna, for defendant in error. 

Gitpert, J. The clause of the insurance policy designated as (a) is devoid of 
ambiguity. The act of the insurer, that is, the effort to collect unpaid portions of the 
premium represented by notes, was a matter subsequent to the issuance of the policy 
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and does not fall within that class of cases where the acts were done previous to or 
simultaneously with the issuance of the policy and were held to be waivers. Johnson 
c. Aetna Insurance Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92, and authorities 
cited. The contract of insurance provided: 

“It is understood and expressly agreed that this company shall not be liable for 
any loss or damage that may occur to the property herein mentioned while any install- 
ment of the installment note, given for premium upon this policy, remains past-due 
and unpaid,” etc. 

The word “while” used in this connection does not mean that on failure to pay 
the installment the policy became absolutely void. The word rather has the meaning 
of “pending” or “during the time” that is, that “pending the time” or “during” the 
time the installment note remains unpaid the policy was unenforceable, and when 
the installment note was paid the primary status was restored. Webster’s New In- 
ternational Dictionary defines the word “while” as meaning “during the time that; 
as long as,” etc. The same authority defines the word “pending” as follows: 

“During, hence during the pendency of, the completion of, or the like, as pending 
the action, decision, negotiations, settlement.” 

This dictionary gives as synonyms the word “during” as “during the trial.” “In 
modern usage, it more freugently has the sense of while awaiting (an occurrence), 
until the conclusion of (an action) ; as, pending his return, pending the decision, pend- 
ing the negotiations.” Therefore, it would appear that the clear meaning of the con- 
tract of insurance was that pending or during the time when the installment of the 
premium was due and unpaid that the company would not be liable. In Kerr on 
Insurance, 301, § 132, the author says: 

“A provision in a premium note that if it is not paid at maturity the entire 
premium shall be considered earned, and the policy shall be null and void so long 
as the note remains overdue and unpaid, is valid and binding, and the policy is unen- 
forceable if the note is not paid at maturity or prior to the loss.” 

In 3 Joyce on Insurance, § 2510, it is said: 

“A condition in an insurance policy, that in case a premium note is not paid 
in full at maturity the policy shall be inoperative so long as it remains unpaid, is a 
valid condition, and is a good defense to an action on the policy for a loss occurring 
during the period of default.” 

In the case of Jefferson Mutual Insurance Co. v. Murry, 74 Ark. 507, 510, 86 
S. W. 813, 814, it was said: 

“It is also stipulated that, in case of default in the payment of the note at ma- 
turity, the full amount of the premium shall be considered as earned. According to 
this stipulation, the premium was earned by the risk assumed and borne by the 
insurer in the period or periods during which the policy was not suspended, and was 
in force. This being true, the acceptance of the payment of the note after the de- 
struction of the property insured by fire in no way affected the rights of the ap- 
pellant, as it was entitled to the payment in any event and in any aspect of the 
case. * * * The property insured having been destroyed by fire while the policy 
was suspertided, the parties stood as they would have if the fire had occurred after the 
expiration of the time first fixed for insurance. The insurance company was not 
liable, and no proof of loss was required or made necessary by the contract of 
parties.” 

In the opinion in the case of Williams v. Albany City Insurance Co., 19 Mich. 
451, 2 Am. Rep. 95, the writer said: 

“And, so far from seeing any reason to doubt the validity of the provisions, I am 
unable to see anything unfair or unreasonable in it. It seems to me no more than 
fair and reciprocal that while the insured continues in his violation of the contract 
to pay, the insurer should not be bound by his, to sustain the risk, when the parties 
have so deliberately agreed, and when the insured has it in his power at any moment, 
by simply performing his own duty, to make the insurer resume the risk for the 
future; and when it must be presumed that the amount of premium was fixed with 
reference to these provisions.” 

And see Wall v. Home Insurance Co., 36 N. Y. 157. The insurance policy sued 
on in this case contains the following provision: - 

“This company may collect, by suit or otherwise, any past-due notes or install- 
ments thereof and a receipt from the said Atlanta office of the company for the 
payment of the past-due notes or installments must be received by the assured before 
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there can be a revival of the policy, such revival to begin from the time of said pay- 
ment, and in no case to carry the insurance beyond the end of the original term of 
this policy.” 

That is, while the installment remained due and unpaid, the liability of the 
insurer was suspended. Under the facts stated in the question, therefore, we answer 
that the conduct of the company did not constitute a waiver of the provisions of the 
policy set forth in paragraphs (a) and (e). 

All the Justices concur, except Russell, C. J., dissenting. 






BALDWIN v. McLENDON. (No. 4699.) 
(Supreme Court of Georgia. Jan. 25, 1926.) 

(Syllabus by Editorial Staff.) 
INJUNCTION—WHERE PRIMA FACIE CASE ADMITTED, CHARGING 
THAT BURDEN OF PROOF WAS ON PLAINTIFF HELD ERROR. 

In suit to enjoin cutting of timber on land to which plaintiff claimed title, where 
defendant’s claim of title under lease executed by plaintiff was an admission of 
plaintiff’s title, which, in connection with further intention to cut and remove timber, 
— a prima facie case, it was error to charge that burden of proof was on 
plaintiff. 

(For other cases, see Injunction, Dec. Dig. § 126.) 


Error from Superior Court, Terrell County; M. J. Yeomans, Judge. 

Suit by W. A. Baldwin, executor, against J. N. McLendon. Judgment for de- 
fendant, and plaintiff brings error. Reversed. 

R. R. Marlin and W. H. Gurr, both of Dawson, for plaintiff in error. 

R. R. Jones, of Dawson, for defendant in error. 

Syllabus Opinion by the Court. 

ATKINSON, J. On June 6, 1924, A. J. Baldwin instituted an action against J. N. 
McLendon to enjoin the cutting of timber on described land to which it was alleged 
plaintiff had title. The defendant’s answer denied the plaintiff’s title, but set up 
intention to cut timber under a lease executed by the plaintiff to a lessee under whom 
defendant claimed as assignee. The answer alleged that the consideration paid for 
the lease was $500. A copy of the lease was attached to the answer. It was dated 
May 3, 1916, and conferred the right to cut and remove specified timber from the 
land of designated sizes, for a term of eight years from the date of the instrument. 
It contained the clause: 

“It is further agreed that in the event the said party of the second part shall so 
desire, and the timber be not removed at the end of said lease, that by the payment 
of an annual rental on the lands, equal to an amount of 10 per cent. of the cash price 
received by the said party of the first part as a consideration of this lease, time may 
be extended annually for three years for the further removal of said timber.” 

The answer further alleged that shortly before expiration of the term the de- 
fendant notified the plaintiff of his desire to exercise his right to extend the term as 
provided in the lease, and to pay the stipulated price for such extension; that plaintiff 
assented to the extension, and appointed a time within the term when he would return 
to defendant's place and receive the price for renewal, but did not do so; that defend- 
ant continued to make promises of similar import until aiter expiration of the term; 
that defendant did not make actual tender of the money before expiration of the 
term, because he was lulled into security by plaintiff's promises, but was willing and 
able to do so, and shortly after expiration of the term made tender of the money, 
which was refused with the statement that the term had expired and plaintiff would 
not extend the lease. On a trial before a jury the evidence was conflicting relatively 
to plaintiff's alleged agreement to extend the term and as to having misled the 
defendant. A verdict was returned for the defendant. The plaintiff’s motion for a 
new trial being overruled, he excepted. Held: 

1. The defendant’s claim of title under the lease executed by plaintiff was an 
admission of plaintiff's title, which, in connection with the further admission of an 
intention to cut and remove the timber, admitted a prima facie case. It was there- 
fore erroneous to charge the jury that the burden of proof was upon the plantiff. 

2. As the evidence may not be the same on another trial, no ruling will be made 
as to sufficiency of the evidence to authorize the verdict. 

Judgment reversed. 

All the Justices concur. 
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EARLY v. BREMER COUNTY FARMERS’ MUT. FIRE INS. ASS'N. 
(No. 36711.) 
(Supreme Court of lowa. Feb. 9, 1926.) 
207 Northeastern Reporter 117. 


1. INSURANCE—FARM MUTUAL FIRE POLICY HELD AUTOMATI- 
CALLY SUSPENDED BY NON-PAYMENT OF ASSESSMENTS. 
Failure of insured to pay assessments on a farm mutual fire policy covering a 

dwelling house held automatically to suspend the policy under a by-law to that effect; 

Code Supp. 1913, §1759m, authorizing cancellation of policies issued by associations 

operating under Code Supp. 1913, §§ 1759-17590, substituted for Code, tit. 9, c. 5, 

by five days’ notice, not being applicable. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from District Court, Fayette County; James D. Cooney, Judge. 

Action to recover on a farm mutual policy of insurance for the loss of a dwelling 
house by fire. Cause tried to a jury resulting in a verdict for the defendant. From 
the judgment entered thereon, plaintiff appeals. Affirmed. 

Bert B. Welty, of Nevada, Iowa, and Ainsworth & Antes, of West Union, for 
appellant. 

Sager & Sweet, of Waverly, for appellee. 

De GrarF, C. J. The defendant-appellee in its answer admitted the issuance of 
the policy, the loss, and all matters necessary to a recovery, except it alleged that the 
policy was suspended at the time of the loss by reason of nonpayment of assessments 
duly levied by the company. If the interpretation of the law applicable to the instant 
policy is as claimed by appellee, then a fact question only is presented on this appeal. 

I. The policy stipulated: 

“If any member fails to pay his assessment within the specified time according 
to section twenty of the by-laws, he shall stand suspended and shall not be entitled 
to recover for any loss occurring while such delinquency exists and shall further be 
subject to 20 per cent. additional and costs.” 


Testimony was introduced by appellee to prove that notice of each assessment 
was mailed to appellant at his proper address. In fact, it is shown by appellee that 
nine separate and distinct notices were mailed by the secretary of the company to the 
appellant at Cambridge, Iowa, covering assessments for three years, and to which no 
response of any kind was made. The appellant denied the receipt of notice of these 
assessments, and also denied that he in any way knew of the assessments levied by 
the appellee. It is further shown by the defendant company that each notice was 
mailed in an envelope having printed in its left-hand corner a return address reading 
as follows: 

“After five days return to Bremer County Farmers Mutual Fire Insurance Asso- 
ciation, Otto Walthers, Sec’y. Route One, Waverly, Iowa.” 

None of these letters or notices were returned to appellee or its secretary. 


[1] The fire occurred March 28, 1923, and at that time the appellant had not paid 
the assessments levied against him, although his policy had been in existence for three 
years. Section 1759m of the 1913 Supplement to the Code (section 9054, Code 1924) 
authorizes the cancellation of a ‘policy issued by any association operating under the 
provisions of Code Supp. 1913, §§ 1759-17590 substituted for chapter 5, title 9, of the 
Code, by giving a five days’ written notice by the association of such cancellation to 
the insured. No such notice was served in this case, and it is the contention of 
appellee that this provision of the statute has application only to the cancellation of a 
policy, and not to the suspension thereof under the terms and provisions of the by- 
laws attached to and forming a part of the contract. Prior to the enactment of section 
13, chapter 80, Acts of the Thirty-Second General Assembly (section 1759m, supra), 
there was no provision in this chapter for the cancellation of policies. Section 11, 
chapter 120, Laws of the Thirty-Ninth General Assembly, relating to mutual insurance 
associations, makes the by-laws, when printed on the policy, a part thereof and bind- 
ing upon the association and the insured alike. 

It follows, therefore, unless the provision of section 1759m relating to the can- 
cellation of policies is applicable to this case, the portion of the by-laws quoted above 
was binding upon this appellant. “Suspension” and “cancellation” are not synonymous 
terms in-the law of insurance. This is too obvious to require discussion. The non- 
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payment of assessments, duly levied and noticed to the insured, operated automatically 
to suspend the policy, and during the period of suspension the association could not 
be made liable for an occurring loss. The demurrer to the answer was properly 
overruled. The answer does not allege that plaintiff’s policy was canceled, but does 
allege that plaintiff stood suspended during the default of payment of assessments. 
See Beeman v. Farmers’ Mutual Insurance Co., 104 Iowa, 83, 73 N. W. 597, 65 Am. 
St. Rep. 424; Garlick v. Mississippi Valley Ins. 'Co., 44 Towa, 553. 


{2] II. The court instructed the jury that the sole question to be determined 
was: “Did the plaintiff ever receive any of the notices of assessments claimed to have 
been sent to him by the defendant, prior to the fire?” The court also gave the usual 
instruction as to the presumption arising from the posting of a properly stamped 
and addressed envelope. These instructions are challenged, but the criticism is purely 
verbal, and the exceptions taken must be overruled. Several instructions were re- 
quested by appellant and refused by the court, but no proper exceptions were pre- 
served to the rulings of the court on this point. Section 11495, Code 1924; Anthony 
v. O’Brien, 188 Iowa, 802, 175 N. W. 750. 

(3] III. The court permitted the defendant to have the opening and closing 
arguments. This, we think, was proper. The answer admitted all the material allega- 
tions of the petition and pleaded an affirmative defense, which the defendant was 
required to sustain by the preponderance of the evidence. In any event, there is 
nothing in the record to indicate that the appellant was in any way prejudiced by the 
court’s ruling. 

We find no error in the record, and the judgment of the trial court is affirmed. 

Stevens, Faville, and Vermillion, JJ., concur. 


GITHENS v. GREAT AMERICAN INS. CO. OF NEW YORK. 
(No. 36724.) 
(Supreme Court of Iowa. Feb. 9, 1926.) 
207 Northwestern Reporter 243. 
1. INSURANCE—POLICY IS TO BE CONSTRUED MOST FAVORABLY 

TO INSURED. 

An insurance policy is to be construed most favorably to the insured and against 
the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—DAMAGE FROM EXPLOSION CAUSED BY FIRE HELD 

WITHIN POLICY EXCEPTING DAMAGE BY EXPLOSION. 

Although standard fire policy excepted damage caused by explosion of any kind 
unless fire ensued and then for damage by fire only, damage resulting from an ex- 
plosion caused by hostile fire held recoverable under policy. 

(For other cases see Insurance, Dec. Dig. § 421.) 


3. INSURANCE—EVIDENCE THAT EXPLOSION CAUSING DAMAGE 
RESULTED FROM HOSTILE FIRE HELD FOR JURY. 
In action on fire policy for damage caused by explosion, evidence that explosion 
resulted from hostile fire held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 


4. INSURANCE—EVIDENCE AS TO BURNED CLOTHING IN BUILDING 

ADJACENT TO INSURED BUILDING ADMISSIBLE. 

In action for damages from explosion alleged caused by hostile fire starting in 
neighboring building and communicating to insured building where explosion oc- 
curred, evidence as to burned clothing taken from building adjacent to insured build- 
ing and on other side from building where fire started held properly admitted to 
show fire in insured building prior to explosion. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


6. INSURANCE—ADMISSION OF SHIMS FOUND IN APERTURES IN 
PARTITION WALL PROPER TO SHOW FIRE. 
In action under policy for injuries from explosion alleged caused by hostile fire 
starting in neighboring building and communicating to insured building where ex- 
plosion occurred, admission of certain shims found in apertures where ceiling rafters 
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of insured building rested upon partition walls between that building and burning 
building held proper on whether fire had been communicated to building in which 
explosion occurred. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


Appeal from District Court, Wayne County; Homer A. Fuller, Judge. 

Suit on a fire insurance policy. The jury returned a verdict in behalf of the 
plaintiff, and the defendant appeals. Affirmed. 

McGinnis & McGinnis, of Leon, for appellant. 

Steele & Miles and Bracewell, Murrow & Poston, all of Corydon, for appellee. 

Favitie, J. Appellee was the owner of a one-story brick building located on the 
west side of Park avenue in the town of Allerton. He carried policies of insurance 
in appellant company, one upon the stock of goods in said building and the other 
upon the building itself. The stock of goods consisted largely of jewelry. The build- 
ing in question was one of a series of brick structures and was the third of said 
buildings counting from the north. The north building of said row was occupied as 
a marble shop, and south of it was a restaurant. Appellee’s building was next. There 
was a brick partition wall between the restaurant and appellee’s building. South of 
appellee’s building was a building used as a cleaning establishment, and in which a 
small stock of gentlemen’s furnishing goods was carried. Appellee’s building and the 
building south of it were under a single roof. There was a space between the ceiling 
of these two buildings and the roof which covered them. A fire broke out in the 
restaurant building immediately north of appellee’s building. There was an explosion 
of some character in the restaurant building, followed immediately by a rapidly pro- 
gressive fire which destroyed the contents of the restaurant building. While this fire 
was in progress, it was noticed that the electric lights in appellee’s building began to 
flicker and be unsteady, and very shortly thereafter an explosion took place evidently 
between the ceiling and the roof of appellee’s building. This explosion lifted the roof 
a considerable distance in the air, and it fell back upon appellee’s building and caused 
damage to the insured property therein. This action is to recover under the policy of 
fire insurance for the damage so caused. The building of appellee and the contents 
therein were not burned. There was apparently no fire in said building after the 
explosion which destroyed the roof. It is the contention of appellee that the explosion 
which took place under the roof of appellee’s building was caused by a preceding fire 
which found its way into appellee’s building from the adjacent burning building. 


The insurance policies in this case are the standard form used in this state. The 
policy provides that the company insures appellee “against all direct loss or damage 
by fire, except as hereinafter provided.” The exception involved in this case is as 
follows: 

“This company shall not be liable for loss caused directly or indirectly by in- 
vasion, insurrection, riot, civil war, or (unless fire ensues, and in that event, for 
damage by fire only) by explosion of any kind.” 

[1-3] I. Appellant contends that its motion for a directed verdict should have 
been sustained. The contention at this point involves a construction of the policy of 
insurance and also a consideration of the evidence in the case. The general provision 
of the policy is an insurance “against all direct loss or damage by fire, except as here- 
inafter provided.” The exception clause under consideration may perhaps be easier 
examined if its terms are transposed. The exception therein provided for is that 
the company shall not be liable for loss caused directly or indirectly by explosion of 
any kind, unless fire ensues, and in that event, for damage by fire only. It is appel- 
lant’s contention that the proper construction of this provision of the policy is that 
thereunder appellant is not to be held liable for any injury caused by an explosion 
of any kind if nothing but an explosion occurs. To put the proposition in another 
way, it is the contention of appellant that if for some reason an explosion takes place 
which injures the insured property, but no fire ensues from the explosion, in such an 
event appellant would not be liable under its policy. 


It must be conceded that the evidence is wholly insufficient to show that the ex- 
plosion in appellee’s building was followed by any fire that damaged any of appellee’s 
property. If there were nothing more in the case than evidence that from some 
unexplainable cause an explosion took place in appellee’s building which resulted in 
the injury complained of, without proof that any damage was caused by fire, there 
would be no recovery under the terms and provisions of the policy. The exception 
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would appear to cover such a situation exactly. See Furbush v. Ins. Co., 140 Iowa, 
240, 246, 118 N. W. 371. 

It is obvious that an explosion may occur with resulting injury without any 
fire either preceding or following the explosion. In Vorse v. Jersey Plate Glass Ins. 
Co., 119 Iowa, 555, 93 N. W. 569, 60 L. R. A. 838, 97 Am. St. Rep. 330, we said: 

“The term ‘explosion’ has no fixed and definite meaning either in ordinary speech 
or in law.. It may be described, in a general way, as sudden and rapid combustion, 
causing violent expansion of the air, and accompanied by a report. It may and does 
vary in degrees of intensity and in the vehemence of the report, and it is not always 
due to the presence of fire. Indeed, it may result from decomposition or chemical 
action.” 

It is clear that the damage to appellee’s property was not caused by any fire that 
followed the explosion. Appellee plants his right to recover under the policy, in 
view of the facts in the case, upon the proposition that there was sufficient evidence 
offered in his behalf to take to the jury the question that there was a preceding 
hostile fire in appellee’s building; that this preceding hostile fire was the cause of 
the resultant explosion, and therefore the injury to appellee’s property was caused 
“by fire.” There is evidence tending to show that the fire from the adjacent property 
may have escaped through or over the partition wall between the burning building 
and appellee’s building and may have come in contact with some substance between 
the ceiling and roof of appellee’s building, causing the explosion that followed, 
which explosion caused the injury for which recovery is sought. If there was a 
preceding hostile fire in any portion of appellee’s building, which fire of itself did 
not cause any substantial injury to the building or contents by burning any portion 
thereof, but which fire was the cause of an explosion that injured appellee’s building 
and property, can it be said that appellee’s loss resulted from the preceding hostile 
fire from which recovery can be had under the policy? 

Appellant places reliance upon our holding in Vorse v. Jersey Plate Glass Ins. 
Co., supra. In that case the action was to recover for the breakage of plate glass, 
under what is commonly called “a plate glass policy” and not a “fire policy.” The 
exception clause in the policy was that the company was not liable for loss or damage 
that happened by or in consequence of any fire. Recovery was sought for breakage 
of plate glass, which was caused by an explosion of gas generated from gasoline 
in the building, which gas was ignited by a match or light in the room. The con- 
tention was that the damage was caused by fire from the match or light, and the insur- 
ance company claimed that it was not liable because under the exception clause it was 
not liable for breakage caused “by fire.” We held that a lighted match or other 
light properly in the building was not contemplated by the parties as “a fire” which 
was excepted by the terms of the policy. Such light or “fire’ was what is termed 
by the authorities “a friendly fire” as distinguished from “a hostile fire”’ And we 
held that the damage to the glass was not within the exception of the policy; that 
it was not caused “by fire’ within the meaning of said policy, and that the lighted 
match or other “friendly fire” which caused the gasoline to explode was not “a fire” 
within the meaning of the exception in the policy. 

The case is not in point under the facts of the instant case. The distinction 
between a lighted match or a lighted cigar, burning gas jet, a reasonable fire in a 
stove for heating purposes, and other innocent or “friendly fires,” and a “hostile 
fire,” is clearly recognized. First Nat. Bank v. Royal Ind. Co., 193 Iowa, 221, 228, 
186 N. W. 934; Hansen v. Le Mars Mut. Ins. Ass’n, 193 Iowa, 1, 186 N. W. 468, 20 
A. L. R. 964; Mitchell v. Potomac Ins. Co., 183 U. S. 42, 22 S. Ct. 22, 46 L. Ed. 74; 
United Life, etc., Ins. Co. v. Foote, 22 Ohio St. 340, 10 Am. Rep. 735; Briggs v. 
Ins. Co., 53 N. Y. 449; Transatlantic Fire Ins. Co. v. Dorsey, 56 Md. 70, 40 Am. 
a Heuer v. Northwestern Natl. Ins. Co., 144 Ill. 393, 33 N. E. 411, 19 L. R. 

Assuming that there was a preceding hostile fire which caused the explosion, 
if such hostile fire did no substantial injury to appellee’s property by actually burning 
the same, but did cause the explosion, with no subsequent burning, can it be said 
that the injury to appellee’s property, resulting from the explosion, was caused by 
the hostile fire? 

In German American Ins. Co. v. Hyman, 42 Colo. 156, 94 P. 27, 16 L. R. A. 
(N. S.) 77, the Supreme Court of Colorado considered a policy identical in its 
provisions with the policy in the instant case. The court said: 
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“If the fire preceded the explosion and the explosion was an incident thereto, the 
fire was the direct or proximate cause of the injury by the explosion, and plaintiff 
was entitled to recover for his entire loss. But if the explosion preceded the fire 
and was not caused by it, plaintiff can, under the express terms of the policy, only 
recover for that proportion of the damages resulting from the fire alone. This con- 
struction is well established; there seems to be no serious conflict of authority in 
relation thereto.” 

See, also, Waters v. Merchants’ Louisville Ins. Co., 11 Pet. 225, 9 L. Ed. 691; 
La Force v. Williams, etc., Co., 43 Mo. App. 518; Wheeler v. Phenix Ins. Co., 203 
N. Y. 283, 96 N. E. 452, 38 L. R. A. (N. S.) 474, Ann. Cas. 1913A, 1297; Stephens 
v. Fire Association, 139 Mo. App. 369, 123 S. W. 63; Smiley v. Citizens’ F. M. & L. 
Ins. Co., 14 W. Va. 33; Home Lodge Ass’n v. Queen Ins. Co., 21 S. D. 165, 110 N. 
W. 778; Scripture v. Lowell Mut. Fire Ins. Co., 10 Cush. (Mass.) 356, 57 Am. 
Dec. 111. 

In New Hampshire Fire Ins. Co. v. Rupard, 187 Ky. 671, 220 S. W. 538, it is 
said : 

“* * * The general rule prevailing is that an insurer under a contract which in- 
sures against losses from fire is liable for damages caused to the insured property by 
an explosion where there is a fire, as such terms are popularly understood, burning 
in the property and it is followed by an explosion which is an incident of or is caused 
by the fire. In such instances it is considered that the entire loss, both from the 
fire and the explosion, is a loss caused by the fire, and this rule of liability is applied 
to the insurers under the contracts which except the risks of explosion as well as 
those which do not except such risks. The fire in such instances is held to be the 
proximate cause of the entire loss.” 

In Scripture v. Lowell Mut. F. Ins. Co., supra, the rule is thus stated: 

“That where the effects produced are the immediate results of the action of a 
burning substance in contact with a building, it is immaterial whether these results 
manifest themselves in the form of combustion, or of explosion, or both combined. 
In either case, the damage occurring is by the action of fire, and covered by the 
ordinary terms of a policy against loss by fire.” 

As bearing on this question, see cases supra, and also the following: Dows v. 
Faneuil Hall Ins. Co., 127 Mass. 346, 34 Am. Rep. 384; Amer. Steam Boiler Ins. 
Co. v. Chicago Sugar Refining Co., 57 F. 294, 6 C. C. A. 336, 21 L. R. A. 572; Wash- 
burn v. Farmers’ Ins. Co. (C. C.) 2 F. 304; Washburn v. Miami Valley Ins. Co. 
(C. C.) 2 F. 633; Hall & Hawkins v. Natl. Fire Ins. Co., 115 Tenn. 513, 92 S. W. 
402, 112 Am. St. Rep. 870, 5 Ann. Cas. 777. 

Appellant relies upon Furbush v. Insurance Co., 140 Iowa, 240, 118 N. W. 371. 
In that case the policy indemnified against loss or damage by fire and there were no 
exceptions to it. The fire apparently originated from the lighting of a lamp in a 
room where gas had escaped and an explosion followed. We said: 

“A fire may be both a burning by slow, and a burning by rapid, combustion, 
and if the insurance company makes no distinction between them in its policy, either 
is covered by a stipulation for indemmity for loss by fire.” 

We held, under the terms of the policy : 

“That an explosion such as occurred in this case is a fire within the meaning of 
the policy in suit is well sustained by the authorities already cited, and no case has 
been called to our attention holding otherwise, save where there is a clause in the 
policy absolving the company from liability for explosions.” 

We held that under the policy in that case the injury from the explosion was 
an injury “by fire’ within the meaning of the policy. 

The case does not control the situation in the case at bar. The policy in suit 
does contain a clause absolving the company from liability for damages from an 
explosion only. It was doubtless framed to meet the decisions holding that “an 
explosion” was “a fire.” 

But a different situation is presented where there is in fact a hostile fire which 
causes damage either by burning or by a subsequent explosion. It is a familiar rule 
that an insurance policy is to be construed most favorably to the insured and against 
the insurer. The situation is not one where two parties sit down and draft a contract 
between them. The insurance business has become “standardized.” The policy- 
holder goes to an insurance company to buy “fire insurance” on his property. The 
insurance company undertakes to sell him “fire insurance.” A policy is delivered to 
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the insured, with certain provisions therein incorporated, and taken by the insured 
without modification or change on his part. Appellee bought “fire insurance.” The 
company undertook, by its policy, to insure him against all damage caused by fire. 
This referred to all damage resulting from a hostile fire to the property. If a hostile 
fire existed in appellee’s building and the subsequent explosion was an incident of the 
action of that hostile fire, then appellant is liable for the attendant results, under this 
policy. Such is the great and controlling weight of authority. 

In the instant case there was evidence, which we deem sufficient to take the 
case to the jury, on the question as to whether or not there was a hostile fire in 
appellee’s building preceding the explosion in question, and which directly caused the 
same. It is unnecessary that we review the evidence in extenso. It tends to show 
that fire had escaped from the adjacent burning building into the space between the 
ceiling and roof of appellee’s building where the explosion occurred. There were 
evidences of smoke upon the wall indicating this condition. The shims upon which 
the rafters rested upon appellee’s side of the partition wall between his building and 
the burning building were found to be scorched and smoked. The case presented 
one for the consideration of the jury in determining whether or not there was a 
hostile fire in appellee’s building which caused the explosion and damage therein. 
The court did not err in refusing to direct a verdict. 

(4] II. Over appellant’s objection, the court admitted in evidence the testimony 
of the witness who occupied the building immediately south of the building of 
appellee and which was under the same roof as appellee’s building. In connection 
with the testimony of this witness, there was offered in evidence three exhibits, being 
certain clothing taken from the building of said witness. There was no fire in said 
building, and the three garments offered in evidence, which were discovered after-the 
fire, had marks indicating that they had been burned, and having been buried under 
the débris caused by the collapse of the roof, it was inferred therefrom that the fire 
had extended as far south as the building of said witness before the explosion took 
place. 


It was for the jury to determine, under all of the facts and circumstances in 
the case whether or not there was an antecedent hostile fire in any portion of 
appellee’s building and prior to the explosion in question. We think that the court 
did not err in admitting this testimony under the entire record, as bearing upon 
this question which the jury was to determine. 


[5] III. Appellee as a witness identified two exhibits which were boards or 
pieces thereof, and offered evidence tending to show that these exhibits had been 
taken from the lumber removed from appellee’s building after the fire in question. 
The court admitted the testimony in regard to these exhibits and where they were 
found and their condition, and permitted the exhibits to be offered in evidence. Later 
on the court sustained a motion to withdraw the exhibits in question from the con- 
sideration of the jury, on the theory that they had not been so kept and preserved as 
to permit of their introduction in evidence. Appellant made a motion to withdraw 
from the consideration of the jury the testimony of appellee with regard to the 
exhibits, and this motion was overruled. We think the court did not err to appellant’s 
prejudice in this regard. It is true that with the exhibits withdrawn from the con- 
sideration of the jury the evidence of the witness in regard thereto was of little 
materiality. We are disposed to the view that. under the entire record, if the court 
had refused to exclude the exhibits, it would not have committed error, and under 
such circumstances we are not disposed to hold that there was prejudicial error in 
permitting the evidence of the witness to remain in the record. 


[6] IV. Appellant complains of the admission in evidence of certain shims 
which were found in the apertures where the ceiling rafters of appellee’s building 
rested upon the partition wall between appellee’s building and the adjacent building 
which burned. Upon the entire record we think the court did not err in admitting 
these exhibits in evidence. The time that had elapsed since the burning of the build- 
ing, the surrounding conditions, the place where the shims were claimed to have 
been found, and their condition, were all proper matters for the consideration of the 
jury. Appellant’s objection is really more directed to the weight than to the ad- 
missibility of the testimony. We think the court did not err in admitting the evidence. 


V. Complaint is made of certain instructions given by the trial court. The 
instructions are not inconsistent with each other as claimed by appellant, and they 
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appear to be in accordance with the rules of law governing the case, as set forth in this 
opinion. 

We have carefully examined all of the errors relied upon for reversal by appellant, 
and reach the conclusion that the judgment of the trial court must be, and it is, 
affirmed. 


De Graff, C. J., and Stevens and Vermilion, JJ., concur. 


SMITH (Farmers’ State BANK oF Extiott, ASSIGNEE) v. NATIONAL FIRE INS. 
CO. OF HARTFORD, CONN. (No. 36717.) 
(Supreme Court of Iowa. Feb. 16, 1926.) 
207 Northwestern Reporter 334. 

2. INSURANCE—NEGLIGENCE OR FRAUD OF COMPANY’S AGENT IN 
INSERTING CLAUSE PROHIBITING ADDITIONAL INSURANCE IM- 
PUTED TO THE COMPANY. 

Where insured agreed with defendant’s agent to take out a fire policy which 
would permit him to take additional insurance, whether soliciting agent failed to 
communicate condition to agent issuing policy or whether latter knew of or disre- 
garded condition is immaterial, since clause prohibiting additional insurance was in- 
serted, either by negligence or fraud of one of the agents which is imputed to the 
company, though soliciting agent was not a recording agent. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


3. INSURANCE—INSURED HELD NOT TO HAVE BEEN NEGLIGENT IN 
FAILING TO READ POLICY, WHERE CONDITIONS WERE AGREED 
ON PRIOR TO ITS ISSUANCE. 

Where it was agreed between insured and agent that fire policy was to permit him 
to take out additional insurance, but policy issued prohibited additional insurance, 
insured was not negligent in not reading the policy. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


4. INSURANCE—INSURER HELD TO HAVE CONSENTED TO TAKING 
OUT OF ADDITIONAL INSURANCE OR WAIVED CONDITION IN 
POLICY PROHIBITING IT. 

Where it was agreed between insured and agent that fire policy was to permit 
taking out of additional insurance, but policy issued prohibited such additional insur- 
ance, insurer is held to have consented to the additional insurance taken by insured, 
and to have waived condition prohibiting additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from District Court, Montgomery County; Earl Peters and E. B. Wood- 
ruff, Judges. 

Suit to reform and recover upon a fire insurance policy. Judgment for plaintiff. 
Defendant appeals. Affirmed. 

Stout, Rose, Wells & Martin, of Omaha, Neb., for appellant. 

Ira C. Paschal, of Elliott, for appellee. 

Moruinc, J. The insured, John Smith, was originally plaintiff, and will be so 
referred to, though the plaintiff bank as assignee has been substituted. The contest 
arises over the existence of a later policy, which defendant claims resulted in the 
avoidance of its policy. The plaintiff claims that as a part of the arrangement be- 
tween him and the defendant’s agent, Fortune, which resulted in the issuance of the 
policy, the plaintiff was to have permission to take out the additional insurance. 

It is apparently conceded that the policy was on a standard form, which, before 
it was filled out, contained the clause set out in the petition, namely: 

“It is hereby agreed that the insured may obtain $——— other additional insur- 
ance in companies authorized to do business in the state of Iowa.” 

As filled out, however, the word “no” was substituted for the word “other,” so 
that the policy as delivered reads: 

“It is hereby agreed that the insured may obtain $——— no additional insur- 
ance in companies authorized to do business in the state of Iowa.” 

The policy also provided that, if the assured should thereafter procure other 
insurance, it should be void. The plaintiff asks for reformation so that the policy 
shall read that he may obtain.other insurance. The trial court granted reformation, 
and the first question is whether the evidence authorized that relief. 
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Plaintiff bought the property in 1919 of Mrs. Thompson through Fortune. For- 
ae written a former policy for Mrs. Thompson on the property. Plaintiff 
testines : 

That, about December 1, 1919, Fortune told him that the insurance would expire 
on December 3,°1919, and “I told him I had a contract to receive a deed in March, 
and it was up to Mrs. Thompson to provide for the insurance, and he said he had 
been talking with her, and he wanted to fix up a policy that we would take over 
March Ist, and I informed him I was in the insurance business, and I really pre- 
ferred to write our own business. He said it would be an accommodation to him; he 
had considerable business for this company and was adjusting some of their losses 
at the time. He did not like to lose the business, and he would consider it a personal 
favor if I would let him write that insurance, and I informed him there was not 
enough insurance anyway. He said, if I would give him permission to write this 
insurance, he would give me permission to go ahead and put on whatever insurance 
I wanted when I got the title,’ which was to be March Ist. 

Plaintiff says that he told Fortune at this same time that he desired to take out 
$5,000 additional, and would take it in the Phoenix of Hartford. Another witness 
gives practically the same testimony. 

Fortune said: 

“T don’t remember that Smith said anything to me at the time I solicited him for 
this insurance about his intention to take other insurance on this dwelling house. I 
don’t think he did. I don’t remember any conversation with him on that subject 
of taking other insurance” at that time. 

Fortune says that this was first mentioned about March Ist, when the policy was 
delivered to plaintiff. Up to that time Fortune held the policy in his office “as a rep- 
resentative of Mrs. Thompson.” He repeats: 

“T have no recollection of Smith’s intention to take other insurance being men- 
tioned by him to me until about March, 1920, when I handed over this policy to John 
Smith himself.” 

The plaintiff did not sign any application for the policy. with defendant, but For- 
tune filled out and forwarded an application, which stated that there was no other fire 
insurance on the property. The policy was not written in Fortune’s office, but was 
written evidently by the general agents. Plaintiff says that, when he received pos- 
session in March 20, 1920, he said something to Fortune about his intention at some 
time to take out other insurance. After the loss occurred, plaintiff wrote to the agents 
“that along about March 1, 1920, I told Mr. Fortune, your agent, that I expected to 
take out additional insurance.” The policy sued on is for $7,000. The additional 
policy is for $5,000. It was stipulated that the total amount of said loss and value 
of said building so destroyed was the sum of $8,884, and defendant’s pro rata would 
be $5,182.33. 

Mrs. Thompson’s old policy was for $3,000. The general agents, in sending the 
new policy to Fortune, inquired whether he was satisfied that the dwelling would 
“carry the amount of insurance asked for.’ Fortune replied that the house was 
modern, with oak finish in first story; that similar houses built that year were cost- 
ing from $10,000 to $12,000, and he was satisfied it was not overinsured. He also 
wrote the general agents that they had no other insurance on it. It is urged that the 
evidence shows no more than a declaration of purpose to take additional insurance 
in the future; that this information was given to Fortune March Ist, while the policy 
was issued, and was in force from December 3d, preceding. 

[1] I. We agree with the finding of the trial court that the policy was issued and 
accepted on the understanding that the plaintiff should have the privilege of obtaining 
additional insurance. 

{2-4] II. Mrs. Thompson was the owner of the legal title. Plaintiff was the 
equitable owner. Fortune solicited plaintiff to take out a policy that would protect 
both. Plaintiff agreed to the taking out of such a policy that should contain permis- 
sion for additional insurance. Fortune knew that such was the policy that plaintiff 
agreed to take. Defendant issued the policy on such solicitation, and received and 
holds the premiums. Whether Fortune failed to communicate the condition imposed 
to the agent who issued the policy, or whether the agent issuing the policy knew of 
and disregarded the condition is immaterial. The additional insurance clause in the 
form inserted was so inserted by the negligence or fraud of one or the other. In 
either case it became the fraud or negligence of the defendant, and it is not material 
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that Fortune was merely a local agent or not a recording agent. He was the de- 
fendant’s agent through whom the policy was negotiated. The defendant was charge- 
able with Fortune’s knowledge. Johnson v. Farmers’ Ins. Co., 168 N. W. 264, 184 
Iowa, 630, 637; De Bolt v. German American Ins. Co., 165 N. W. 55, 181 Iowa, 671; 
A. A. Cooper Wagon Co. v. National Ben Franklin Ins. Co., 176 N. W. 309, 188 Iowa, 
425; Fitchner v. Fidelity Mutual Fire Association, 72 N. W. 530, 103 Iowa, 276. 
The plaintiff was not negligent in not reading the policy. Chismore v. Anchor Fire 
Ins. Co., 108 N. W. 230, 131 Iowa, 180, 182; Fitchner v. Fidelity Mutual cae Asso- 
ciation, 72 N. W. 530, 103 Iowa, 276, 279: Wilson v. Anchor Fire Ins. Co., 122 N. W. 
157, 143 Iowa, 458. The defendant must be held to have consented to the vsiditioani 
insurance, and to have waived the conditional against additional insurance. Independent 
School District v. Fidelity Ins. Co., 84 N. W. 956, 113 Iowa, 65; Wensel v. Property 
Mutual Ins. Ass’n, 105 N. W. 522, 129 Iowa, 295; Johnson v. Farmers’ Ins. Co., 168 
N. W. 264, 184 Iowa, 631; De Bolt v. German American Ins. Co., 165 N. W. 55, 181 
Iowa, 671; Wilson v. Anchor Fire Ins. Co., 122 N. W. 157, 143 Iowa, 458; A. A. 
Cooper Wagon Co. v. National Ben Franklin Co., 176 N. W. 309, 188 Iowa, 425. 
The court properly decreed reformation. Fitchner v. Fidelity Mutual Fire Association, 
72 N. W. 530, 103 Iowa, 276; Norem v. Iowa Implement Mutual Ins. Association, 195 
N. W. 725, 196 Iowa, . The cases relied upon by defendant might be in point, if 
the only information Fortune had was that which he received March lst after the 
policy had taken effect. The evidence, however, establishes the fact that it was one 
of the conditions on which the plaintiff consented to accepting defendant’s policy, 
stated to the agent, Fortune, at the time, that plaintiff should have permission to take 
the additional $5,000 in the Phoenix. Chismore v. Anchor Fire Insurance Co., 108 
N. W. 230, 131 Iowa, 180; Scrivner v. Anchor Fire Insurance Co., 122 N. W. 942, 
144 Iowa, 328; House v. Security Fire Insurance Co., 121 N. W. 509, 145 Iowa, 462. 

[5, 6] Defendant argues that the decree results in affirming the plaintiff’s right 
to overinsure his property, contrary to public policy, and in subjecting the defendant to 
hazard it did not agree to. As has been shown, the agreement of the agent was the 
agreement of the defendant. If the taking out of the additional $5,000 would result 
in overinsurance, that fact might properly be considered in determining the question 
of fact whether the agent did agree that the policy should contain permission for the 
additional insurance. There is no evidence of the value of the property, unless it 
be the letter of the agent and the stipulation already referred to. The stipulation 
apparently was made for the purpose of the trial. The agent was evidently anxious 
to keep the insurance. There is no plea of fraud committed by plaintiff. We have 
given full consideration to all these questions in arriving at the conclusion that addi- 
tional insurance was to be permitted. 

The judgment is affirmed. 

De Graff, C. J., and Evans and Albert, JJ., concur. 


WOODARD v. SECURITY INS. CO. OF NEW HAVEN, CONN. (No. 37073.) 
(Supreme Court of Iowa. Feb. 16, 1926.) 
207 Northwestern Reporter 351. 
5. INSURANCE—WHEN DELAY IN GIVING NOTICE AND PROOFS OF 
LOSS EXCUSED STATED. 

Generally, delay beyond prescribed time in giving notice and proofs of loss under 
insurance contract is excusable, if insured acts with reasonable diligence, and his 
failure to comply with policy requirements is not due to his fault or neglect. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


6. INSURANCE—THAT INSURED WAS IGNORANT OF EXISTENCE OF 
FIRE POLICY WOULD NOT EXCUSE HIM FROM FURNISHING 
PROOFS OF LOSS. 

That insured was ignorant of existence of fire policy would not of itself excuse 
entire omission to make proofs of loss as required by policy, but would only excuse 
delay in making them. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

7. INSURANCE—INSURED SHOULD GIVE NOTICE AND PROOFS OF 
LOSS WITHIN A REASONABLE TIME. 

Insured should give notice and proofs of loss within a reasonable time after ac- 
quiring information of existence of policy and receiving it into his possession. 


(For other cases, see Insurance, Dec. Dig. § 539[1]). 
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9. INSURANCE—NO PROOF OF VALUE OF INSURED PROPERTY 


pire TOTAL DESTRUCTION NECESSARY UNDER VALUED 
POLICY. 


Under valued policy of insurance, no proof of value of insured property after 
total destruction is necessary. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


10. INSURANCE—FAILURE OF INSURER TO DEFINITELY POINT OUT 
OMISSIONS AND DEFECTS IN INSURED’S LETTER HELD NOT A 
WAIVER OF PROOFS OF LOSS. 


Where insured’s letter to insurer did not purport to be a proof of loss under fire 
policy, and it was not intended or understood by insurer as such, insurer’s failure to 
definitely point out omissions and defects in such letter did not constitute a waiver 
of proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


11. INSURANCE—VALUED POLICY LAW OF NEBRASKA HELD NOT TO 
ABSOLVE INSURED FROM DUTY OF FURNISHING PROOFS OF 
LOSS. 

Valued policy law of Nebraska held not to absolve insured from duty of fur- 
nishing proofs of loss, if required by policy. 
(For other cases, see Insurance, Dec. Dig. § 536.) 


12, INSURANCE—LETTER OF INSURED TO INSURER HELD NOT SUF- 
FICIENT PROOF OF LOSS WITHIN REQUIREMENT OF FIRE 
POLICY. 

Letter of insured to insurer after destruction of property, asking what steps he 
should take to prove up claim and make recovery, held not sufficient proof of loss 
within requirements of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 


13. INSURANCE—REPLY LETTER OF INSURER HELD NOT TO ACCEPT 
INSURED’S LETTER AS PROOF OF LOSS OR TO EXCUSE INSURED 
FROM MAKING FURTHER PROOF. 

Letter of insurer in reply to letter of insured who asked what steps he should take 
to prove up claim for destruction of property, referring insured to conditions of pol- 
icy, though misstating their location, held not acceptance of insured’s letter as proof 
of loss, or to excuse insured from making further proof. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


14. INSURANCE—ANSWER OF INSURER HELD TO SHOW THAT NO 
PROOFS OF LOSS WERE MADE, AND THAT SUIT WAS DEFENDED 
ON THAT GROUND. 

In suit on fire policy, answer of insurer held to allege sufficiently that no proofs 
of loss were made, and that suit was defended on that ground. 
(For other cases, see Insurance, Dec. Dig. § 640[4].) 


15. INSURANCE—LETTER OF LOCAL AGENT OF INSURER HELD NOT 

A WAIVER OF PROOFS OF LOSS UNDER FIRE POLICY. 

Letter of local agent of insurer, whose authority was not shown, stating that he 
had sent insured’s letter demanding payment of loss under fire policy to insurer, and 
trusting that insured would be taken care of in a satisfactory way, held not waiver 
of proofs of loss under fire policy. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


Appeal from District Court, Page County; Earl Peters, Judge. 

Action at law on a fire insurance policy. Plaintiff recovered, and defendant 
appeals. Reversed. 

Stipe, Davidson & Davidson, of Clarinda, and Stout, Rose, Wells & Martin, of 
Omaha, Neb., for appellant. 

Ferguson, Barnes & Ferguson, of Shenandoah, for appellee. 

MoritnG, J. The only controversy in this case ic over failure to give proofs of loss. 
It is apparently assumed by both parties that the policy is a Nebraska contract, and 
it purports to be a uniform standard Nebraska farm policy approved by the Nebraska 
state insurance board. The insured property consisted of a barn and other buildings 
in Nebraska. The policy was issued in 1916 to McDonnell. Approvals dated May 15, 
1918, of assignment by McDonnell to Zahner, and December 19, 1918, of assignment by 
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Zahner to plaintiff, were secured through the local agent, Riley, at Fairbury, Neb. It 
does not appear where McDonnell or Zahner resided, or whether or not plaintiff was 
acquainted with them. Plaintiff apparently lives at Shenandoah, Iowa. The barn 
was totally destroyed in August, 1919. Plaintiff had never received the policy. 
After the fire, he inquired at the bank at which his deal for the property was closed, 
and was informed that the policy had terminated, and that he had no insurance. He 
believed the policy was left at the bank. He says that, when he made the inquiries, 
he did not think that the policy had been terminated, but for awhile after the inquiries 
he thought he had no insurance. He says that when he purchased the property of 
Zahner it was agreed that Zahner should assign the insurance, but he never asked 
Zahner for the policy. Plaintiff made no inquiry of Zahner. In the fall of 1921 
plaintiff met McDonnell in Nebraska. McDonnell then gave plaintiff the name of 
defendant’s local agent, Riley, to whom plaintiff wrote as soon as he got home. On 
November 12, 1921, Riley mailed the policy to plaintiff. Riley testifies that he 
received the policy from McDonnell, and, after it was assigned to plaintiff, returned 
it to McDonnell, not knowing either Zahner or plaintiff. In his letter sending the 
policy to plaintiff Riley stated: 

“I have sent your letter demanding payment to the insurance company in this 
same mail. I trust this will be taken care of in some way that will be satisfactory 
to you.” 

On November 19, 1921, plaintiff wrote to defendant’s general agents at Rock- 
ford, Ill., that he was the owner of the policy, stating its number, to whom issued, 
and referring to the assignments. In this letter he stated that on or about August, 
1919, the barn was completely burned, and— 

“IT was sure that I had insurance on this barn, but I made every effort to find 
the policy, and was informed by Mr. Parker of the Citizens’ Bank at Woodlake, Neb., 
who at one time had to do with the ownership of the property, that the policy had 
expired, and that there was no insurance covering the barn. 

“As a matter of fact, it develops that the policy was in the hands of your 
agent, R. E. Riley, of Fairbury, Neb., and had never been returned after procuring 
the approval of the company to the assignment in my favor. 

“T went ahead and built a new barn at a cost of $1,500, and I only learned a short 
while ago that the policy was in force and where it could be found, and the same’ 
has just been delivered to me by your agent, R. E. Riley, of Fairbury, Neb. 

“T am sure that it will not be necessary to take any legal action to make collection 
under this policy, and I beg to inquire what steps I shall take to prove up the claim 
and make recovery. 

, “Mr. Riley tells me that he has also written you concerning settlement for this 
oss.” 

Under date of December 5, 1921, the defendant wrote plaintiff : 

“We are to-day in receipt of copy of your letter of recent date directed to the 
western department office of the company at Rockford, IIl., with reference to a pur- 
ported claim under policy No. 76603, and, in replying thereto, we beg to refer you 
to the printed condition on both the front and back of your policy with reference 
to a claim, if you have one, against the company.” 

The record does not show that anything more was done until the petition was 
filed in this suit May 26, 1922. The plaintiff pleads the statutes of Nebraska as 
exempting him from the necessity of furnishing proofs of loss, and also pleads 
excuse and waiver based on the facts which have been related. Defendant pleads 
the provisions of the policy requiring notice and proofs of loss and failure to comply 
with them. The policy and indorsements are printed on the four pages of a double 
sheet of large, legal or foolscap size paper. The front and back of the policy do not 
refer to proofs of loss. On the second page (the back of the first sheet) are numer- 
ous conditions, among them one requiring that, in case of loss, assured shall within 
15 days give the company at its office in Rockford, Ill., written notice thereof, and 
shall within 60 days from the date of the loss render to such office a particular 
account of the loss, signed and sworn to by the assured, and by the assured only 
(except in case of death, and then by the legal representatives), stating the date and 
circumstances of the same, exact nature of the title, by whom and for what purpose 
the building was occupied, and all incumbrances. It also requires the furnishing of 
an itemized statement, estimate of the buildings by a builder, certificate of two 
neighbors and of nearest magistrate, and provides “all claims for any loss or damage 
shall be forfeited by failure to furnish proofs of such loss or damage within the 
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time and in the manner above provided.” There were also provisions for exhibiting 
the remains, submitting to examination, appraisement, etc. 

{1, 2] I. The appellant’s argument contains no statement of error, and appellee 
asks for an affirmance upon that ground. The only exception is to the judgment. 
Appellant sets out its propositions of law, and argues them. They are argued by the 
appellee. In the argument in reply appellant states that it relies upon the error that 
the judgment is contrary to law and not sustained by sufficient evidence. Our rules 
are designed to secure an orderly and fair presentation of the case, and in such form 
that opposing counsel and the court may know readily and precisely the questions 
presented. The rules must be observed. No further argument after the amendment 
by the reply has been asked for. The court is able to readily ascertain the conten- 
tions of both parties. We think we ought not to affirm for the delay in counsel 
making the one formal assignment of error. 


(3, 4] II. It is urged that we should assume the law in Nebraska to be the 
same as provided by sections 1742, 1744, of the Code of 1897 (Code 1924, §§ 8978, 
8986), and that the letters mentioned waived compliance with the provisions of 
those sections. The sections in substance are that in an action on the policy it shall 
only be necessary for the assured to prove the loss, and that he has given written 
notice accompanied by the prescribed affidavit within 60 days. Without deciding 
whether in a particular case we might presume another state to have the same statute, 
we have to say that in this case each party has pleaded at considerable length the 
statutes of Nebraska. Neither has pleaded a statute such as ours as being in force 
in that state. The presumption exists only in the absence of pleading and proof to 
the contrary. It is pleaded by defendant, and admitted, that by one of the Nebraska 
statutes no fire insurance company may issue a policy other than on a form prescribed 
by the insurance board as nearly as practicable in the New York standard form. 
The policy, as has been noted, purports to be a standard form, and approved by the 
state insurance board. We think that, if there were in Nebraska statutes similar to 
those of Iowa relating to proofs of loss, they would have been pleaded. In any event on 
these pleadings, and in view of the uniform policy statute of Nebraska, we cannot 
presume that another statute of that state, not pleaded as vital to the case as that in 
question, and contrary in part of the approved standard policy form, exists. 


[5-7] III. Plaintiff contends that his ignorance of the existence and where- 
abouts of the policy under the circumstances shown excused him from complying 
with its conditions relating to proofs of loss. It is generally held that delay beyond 
the prescribed time in giving notice and proofs is excusable, if under all the circum- 
stances the insured acts with reasonable diligence, and his failure to comply with 
the requirements of the policy is not due to his fault or neglect. Munz v. Standard 
Life & Accident Co., 72 P. 182, 26 Utah, 69 62 L. R. A. 485, 99 Am. St. Rep. 830; 
Solomon y. Continental Fire Ins. Co., 55 N. E. 279, 160 N. Y. 595, 46 L. R. A. 682, 
73 Am. St. Rep. 707; Woodmen’s Accident Association. v. Byers, 87 N. W. 546, 62 
Neb. 673, 55 L. R. A. 291, 89 Am. St. Rep. 777; Concordia Fire Ins. Co. v. Water- 
ford, 224 S. W. 953, 145 Ark. 420, 13 A. L. R. 1387; Chapin v. Ocean Accident Co., 
147 N. W. 465, 96 Neb. 213, 52 L. R. A.. (N. S.) 227; Simmons v. Western Travelers’ 
Accident Association, 112 N. W. 365, 79 Neb. 20; Bard v. Fireman’s Ins. Co., 81 
A. 870, 108 Me. 506, 14 R. C. L. 1333. Plaintiff’s evidence is not altogether satis- 
factory to show absence of negligence. No reason is given for not obtaining the 
policy when he bought the land or not inquiring earlier of McDonnell or for not 
inquiring at all of Zahner. But, assuming that the question of diligence would on 
the record be for the jury or the court as the trier of fact, the excuse would only go 
to the delay. It would not of itself excuse the entire omission to furnish proofs. 
It would not absolve the plaintiff altogether from the duty of complying with the 
requirements of the policy. He should at least give the notice and proofs within a 
reasonable time after acquiring information of the existence of the policy and receiv- 
ing it into his possession. Id. 


[8] IV. Plaintiff relies upon a section of the Nebraska statute (Comp. St. 1922, 
§ 7809) declaring that— 

“Whenever any policy of insurance shall be written to insure any real property 
in this state against loss by fire, tornado or lightning, and the property insured shall 
be wholly destroyed, without criminal fault on the part of the insured or his assignee, 
the amount of the insurance written in such policy shall be taken conclusively to be 
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the true value of the property insured and the true amount of loss and measure of 
damages.” 

No decision of the Nebraska courts construing this act as absolving the insured 
from the policy requirements of furnishing notice and proofs of loss has been proven 
or cited. The defendant pleads, and plantiff admits, the existence of another section 
of the Nebraska statute (Comp. St. 1922, § 7836) : 

“No fire insurance company shall issue any fire insurance policy covering any 

property or interest therein in this state other than on a form prescribed by the 
Linsurance board] as nearly as practicable in the form known as the New York 
standard,” 
—with certain immaterial exceptions. The decisions of the Nebraska courts, except 
Security State Bank v. A&tna Ins. Co., 183 N. W. 92, 106 Neb. 126, have not been 
introduced in evidence. We therefore do not treat them as a part of the record. 
Both parties refer in argument to Nebraska decisions. The defendant, among others, 
refers to State v. Howard, 147 N. W. 689, 96 Neb. 278; Fadanelli v. National Security 
Fire Ins. Co. (Neb.) 205 N. W. 642. The opinion in that case passes upon the 
uniform policy act, and was decided in 1914. It refers to the statute as having 
been passed in 1913 (Laws 1913, c. 154). A valued policy act, substantially the same 
as that pleaded, was construed in Home Fire Ins. Co. v. Weed, 75 N. W. 539, 55 
Neb. 146, decided in 1898. In A£tna Ins. Co. v. Simmons, 69 N. W. 125, 49 Neb. 811, 
decided in 1896, a policy requirement for furnishing proofs of loss was assumed to 
be valid, but was held to have been waived. In Northern Assur. Co. v. Hanna, 82 
N. W. 97, 60 Neb. 29, it was held that the time prescribed for turnishing proofs was 
not of the essence, and also that there was a waiver by denial of liability. In Farrell 
v. Farmers’ & Merchants’ Ins. Co., 120 N. W. 929, 84 Neb. 72, it was held that, where 
the adjuster made an investigation, and informed an agent of the assured that the loss 
was total, and the company would be compelled to pay, and, if insured were present, 
they would have no trouble in settling, there was a waiver. In Calnon v. Fidelity 
Phenix Fire Ins. Co. (Neb.) 205 N. W. 942, it was determined that the insured could 
not recover the value of grain stored for another, unless liable to him. In Wood- 
men’s Acc. Ass’n v. Byers, 87 N. W. 546, 62 Neb. 673, 55 L. R. A. 291, 89 Am. St. 
Rep. 777, the court said: 

“The defense [failure to give notice and proofs as required by an accident policy] 
is purely technical. The risk assumed by the insurer has not been increased or in any 
wise jeoparded by the failure of the insured to comply literally with the provisions 
for notice of the accident and the injury flowing therefrom. The insurer has received 
the stipulated consideration for the indemnity contracted for, and which the insured 
should not be deprived of after he receives an injury, save for his violation of the 
letter and spirit of the contract in respect of subsequent conditions to be performed, 
as contemplated and intended by the parties thereto, under well recognized and estab- 
lished rules of construction of contracts of the kind under consideration. A com- 
pany of this character, organized for the purpose of providing indemnity to those 
suffering injury and loss from accident, should, and, we assume, does, have a higher 
mission than merely the collection of revenues. If the provision quoted must under 
all circumstances, and regardless of conditions, be absolutely and strictly complied 
with according to the letter thereof, then the contract can only be regarded as a 
snare and pitfall sure to entrap the unwary and deprive them of the protection and 
indemnity contracted for on their part in the best of faith and honesty of purpose.” 

[9-11] In Continental Ins. Co. v. Chase (Tex. Civ. App.) 33 S. W. 602, there 
was construed a statute providing: 

“A fire insurance policy, in case of a total loss by fire of property insured, shall 
be held and considered to be a liquidated demand against the company for the full 
amount of such policy.” 

This statute was there held to be intended to simplify the mode of procedure 
against insurance companies in collecting fire losses and to protect the people against 
delays in collection “caused by the cunning manner in which they are drawn, and the 
scores of subtle stipulations, conditions, provisos, and exceptions contained in them, that 
no business man has time to, or ever does, read, or could understand if he did read.” 
It was held that a liquidated demand was an amount ascertained, settled, and fixed, 
and so could not be open for adjustment, proof, or anything else but payment; that 
all the holder had to do was to present his policy for payment as he would present 
a promissory note, and it was due when the loss occurred, regardless of stipulations 
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in the contract. We are cited to no similar holding on merely a valued policy. The 
policy in suit is a valued policy. No proof of the, value of the insured property 
after total destruction is necessary. We think that, if it had been the intention of 
the Nebraska Legislature to abolish notice and proofs of loss, and to prohibit con- 
ditions requiring them, such intention would have been plainly stated. The require- 
ment that the policy shall be as nearly as practicable in the New York standard form 
can, as it seems to us, be reconciled with no other conclusion than that proofs might 
be required in accordance with that form. As plaintiff’s letter to defendant did not 
purport to be a proof of loss, and there was no evidence that it was intended or under- 
stood by defendant to be intended as such, the failure to definitely point out omissions 
and defects cannot be construed into a waiver, in view, at least, of the reference to 
the policy. Without further elaboration, we are of the opinion that the valued policy 
law of Nebraska did not absolve the plaintiff from the duty of furnishing proofs of 
loss, if required by the policy. 

{12] V. Plaintiff pleads and contends in argument that his letter of November 
19, 1921, was intended and believed to be sufficient proof of loss; that it shows on its 
face that it was so intended, and defendant so knew and understood from reading it. 
This is deenied by the defendant, and there is no evidence that plaintiff did intend or 
believe the letter to be sufficient proof. On the contrary, after stating that he was 
sure it would not be necessary to take legal action, the plaintiff inquired what steps 
he should take to prove up the claim and make recovery. He could hardly believe, at 
least when there is no evidence, that he did believe, the letter to be proof when he 
was asking in effect what proof he should make. 

[13] As a part of this contention it is also claimed that defendant’s reply, taken 
in connection with the letter, was a waiver of proofs. The defendant’s reply referred 
the plaintiff to the conditions of the policy. It misstated their location in the policy, 
but it did refer to the printed condition with reference to a claim, “if you have one.” 
Plaintiff testifies : 

“If they had made any objection to the letter, Exhibit 3, I would have sent 
further proof. I would have done whatever they required of me.” 

He does not testify that he was misled or deceived by terms of the letter. He 
does not say that he understood from the letter in connection with the conditions of 
the policy that it was impossible for him to comply with them on account of the 
expiration of the time for doing so or for other reasons. He does not claim that he 
understood the letter to be a denial of liability on account of the expiration of time 
or for any other reason. The letter was not sworn to; was not in the form of an 
affidavit. It showed a total loss of the barn, and set up an excuse for the delay. In 
short, it did not purport to be a proof of loss, nor did the the defendant’s letter pur- 
port to accept it as such; did not promise an investigation. It is not shown that de- 
fendant made any investigation, or had any other knowledge of the facts. The defend- 
ant’s letter, for anything that appears to the contrary in this record, was an invita- 
tion to make proofs rather than an acceptance of the letter as proofs or an excusing 
of plaintiff from making further proofs. Plaintiff made no proofs, went to no trouble, 
incurred no expense, in reliance on the letter. 

The policy expressly provides that all claims for loss shall be forfeited by failure 
to furnish proofs within the time and in the manner above provided. We are not 
disposed to recede from our former decisions referred to by plaintiff. Teasdale v. 
Insurance Co., 145 N. W. 284, 163 Iowa, 596, Ann. Cas. 1916A, 591, and other cases. 
Nevertheless, in our opinion there is not sufficient evidence of either compliance or 
waiver to support the judgment. Ervay v. Fire Ass’n, 93 N. W. 290, 119 Iowa 304; 
State Ins. Co. v. Lock, 183 N. W. 311, 191 Iowa, 1083; Hessen v. Iowa Automobile 
Ins, Co., 190 N. W. 150, 195 Iowa, 141, 30 A. L. R. 657. 

To sustain plaintiff’s contention would encourage the making of fraudulent claims 
when there is no longer opportunity for investigation. 1 

[14] VI. Plaintiff makes the further contention that the answer is insufficient to 
plead the defense of the total failure to furnish proofs of loss; that the defense is 
merely that the proofs were not furnished within the prescribed time. Both sides have 
been quite liberal in pleading evidence and legal conclusions, and the answer does 
stress the time limit of the condition and incorporates the time limit in most of its ref- 
erences to the condition. One allegation is that defendant by the letter referred plain- 
tiff to the terms of the policy, and called his attention to the fact that he had failed 
to perform them, and that by reading the policy plaintiff would have been fully in- 
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formed of all the rights and claims of the defendant, “and that plaintiff had in fact 
failed to perform said policy by giving defendant notice and furnishing proof of loss 
within the time therein required.” In another division it is alleged that— 

“Plaintiff wholly failed to give this defendant notice of said alleged loss within 
the time provided in said policy, and failed to render to defendant within the time 
provided and agreed in said policy a particular account of such loss, * * * and has 
failed to furnish the defendant an itemized statement * * * and the plans and specifica- 
tions and an itemized estimate, * * * and failed to furnish the certificate of two 
disinterested neighbors and of the nearest magistrate. * * * The defendant had no 
notice or knowledge of the fact that any loss had occurred on said premises or that 
the plaintiff claimed that any such loss had occurred for more than two years after 
the date of the alleged loss as set out in the petition, and had no opportunity to make 
investigation and inform itself as to whether or not any loss had occurred, and, 
if so, as to the nature or extent thereof, or as to the origin or cause of said fire, or 
as to whether the said loss was total or partial.” 

We think plaintiff’s argued construction of the answer is too narrow and technical. 
The allegations of the pleadings show that no proofs were made, and that the com- 
pany was defending on that ground among others. 

[15] VII. The letter of the local agent as a waiver is not seriously argued. 
There is no evidence of authority, and nothing in the letter, in our opinion, that can 
be construed to be a waiver. 

The judgment must be reversed. 

De Graff, C. J., and Evans and Albert, JJ., concur. 


FEDERAL INS. CO. v. PURVIS BROS. 


(Court of Appeals of Kentucky. Dec. 18, 1925.) 
278 Southwestern Reporter 581. 
1. INSURANCE—ADDITIONAL INSURANCE PROCURED BY TOBACCO 

GROWER HELD NOT TO VOID POLICY. 

Where plaintiffs procured fire insurance on tobacco crop hanging in barn of 
grower thereof, other prior insurance issued to them at instance of grower, payable 
to plaintiffs and grower as their interest might appear, existence of which was un- 
known to plaintiffs, held not to violate provision that it should be void if insured now 
have or shall hereafter procure any other contract of insurance. 

(For other cases, see Insurance, Dec. Dig., § 288[1].) 


2. INSURANCE—INSURANCE TAKEN OUT BY TOBACCO GROWER 
WITHOUT KNOWLEDGE OF PLAINTIFFS HELD NOT WITHIN 
PROHIBITIONS OF POLICY. 

Where plaintiffs procured fire insurance policy on tobacco hanging in barn of 
growers thereof, procuring of insurance thereon by grower without knowledge of 
plaintiffs held not to affect clause in plaintiff’s policy providing that in case of loss 
insurer shall not be liable for greater proportion thereof than amount insured shall 
bear to the whole insurance. 

(For other cases, see Insurance, Dec. Dig., § 504.) 

3. INSURANCE—INSTRUCTIONS HELD FAIRLY TO SUBMIT CON- 
TROVERSY. 

In action on fire insurance policy covering tobacco in barn of grower thereof, 
instruction to find for insured an amount equal to three-fourths of value of what 
jury believed was fair market value of tobacco at time of fire, but in no event should 
it exceed sum of $150 per acre for number of acres tobacco was grown on, considering 
the one-half interest of plaintiff’s, and in no event should verdict be for more than 
amount stated in policy, held fairly to submit issue of three-fourths clause in con- 
troversy. 

(For other cases, see Insurance, Dec. Dig., § 669[2].) 


4. INSURANCE—VERDICT FOR LIMIT OF POLICY HELD SUPPORTED 
BY SUFFICIENT EVIDENCE. 
Where insurer’s liability on fire insurance policy for tobacco was limited to 
$150 per acre, in action thereon for total loss of tobacco hanging in barn, evidence 
that there was 16,000 or 17,000 pounds of tobacco burned of reasonable value of 
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25 cents per pound, of which plaintiffs claimed one-half interest, and that it was 
grown on 16 acres of land, held to support verdict for $1,125. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Circuit Court, Franklin County. 

Action by Purvis Bros. against the Federal Insurance Company. Judgment 
for plaintiffs, and defendant appeals. Affirmed. 

Morris & Jones, of Frankfort, for appellant. 

Polk South, Jr., of Frankfort, for appellees. 

Sampson, J. This is an action on a fire insurance policy dated December 4, 
1923, issued by the Federal Insurance Company to Purvis Bros., for $1,125, covering 
a crop of tobacco grown during the year 1923, hanging in a tobacco barn on the 
farm of J. D. and Joe Rogers, in Woodford county, not far from Versailles. A 
fire of unknown origin destroyed the tobacco on December 26th, while the policy 
was in full force and effect. The policy contained a three-fourths value clause, 
lightning clause, and also contained this provision: 

“It is a further condition of this insurance that in no event shall this company 
be liable on tobacco for a greater amount than $150 per acre, actual survey of the 
lands upon which the tobacco is grown. This survey to be made at the expense of the 
assured upon the request of this company.” 

This clause is also a part of the policy contract: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy.” 

Within due time the insured offered proof of loss, but the company declined to 
pay the policy, and this suit resulted. 


The answer admits the issual of the policy to appellees, but avers that the crop 
of tobacco did not consist of 8,000 pounds or any greater number of pounds than 4,000 
pounds ; and denied that the tobacco was of the value of $1,600, or of any greater value 
than $500. The second paragraph of the answer affirmatively pleaded that the tobacco 
was destroyed by the fraudulent, gross, recklessness, and carlessness of the plain- 
tiff, or was intentially destroyed or caused to be destroyed by them for the fraud- 
ulent purpose of collecting the insurance. The third paragraph of the answer 
pleaded a violation of the terms of the policy by appellees, in this, that they had 
taken out additional insurance on the same tobacco in another company, for which 
reason the answer averred the policy sued on was void. The fourth paragraph 
of the answer pleaded that appellees had furnished appellant proof of loss by 
which they had attempted to establish the value of the tobacco lost at $1,200, when 
it was only of the value of $500, and relied upon a provision of the policy to 
the effect that the policy shall be void if the insured has concealed or misrepre- 
sented in writing or otherwise any material fact or circumstance concerning the 
insurance of the subject-matter. The fifth paragraph of the answer pleaded the 
clause of the policy above copied with reference to the $150 per acre limitation, 
and averred that in consequence of that limitation, and the fact that appellees 
had only 4.78 acres in tobacco, the company’s liability could in no event exceed 
$717. Issue was joined by reply. A jury was impaneled and heard the evidence, 
and, after receiving the instructions of the court, returned a verdict for the plain- 
tiff in the sum of $1,125, the full face of the policy, and the company appeals. 


To obtain a reversal of the judgment appellants first insist that the verdict 
of the jury is flagrantly against the weight of the evidence; second, that where 
a policy of insurance provides, as in the case before us, that the company shali 
not be liable for a greater proportion of the loss than the amount of the insurance, 
the loss should be shared proportionately between all policy holders; and, third, 
the jury was not properly instructed as to the law of the case, the court failing 
to limit the finding to a verdict of one-half of three-fourths of the actual cash value 
of the property destroyed, and in no event to exceed $150 per acre, as ascertained 
by a suryey of the land on which the tobacco was grown; and the court further 
failed to instruct the jury that in no event could it find for the plaintiff any greater 
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amount than the policy sued on bears to the total amount of insurance on the tobacco 
at the time. 

[1, 2] We will consider all these different grounds in the course of this opinion. 
The record shows that on October 6, 1923, almost two months before the date of 
the policy sued on, the Springfield Fire & Marine Insurance Company, through its 
agent at Versailles, issued a policy of fire insurance on the tobacco in question to 
John Edgar and Omas Purvis, appellees herein, at the instance of Jack D. Rogers, 
on of the landlords, payable to the assured and Jack D. Rogers as their interest may 
appear, and which policy was delivered by the agent of the insurance company to 
Jack D. Rogers, and held by him. It further appears that this policy was issued at 
a time when neither of the assured were present and only at the instance and request 
of Jack D. Rogers, and that appellees did not in fact know of the existence of the 
policy, although it appears that Rogers had told them that he wanted to take out 
insurance upon the tobacco to cover a small indebtedness which they owed him. The 
policy issued in the manner set forth did not violate the terms of the policy sued 
on, saying, “This policy unless otherwise provided by agreement * * * shall be void 
if the insured now has or shall hereafter make or procure any other contract of in- 
surance,” for the insured did not have any such policy at the time of the issual of 
the policy sued on; nor did they thereafter make or procure any other contract of 
insurance upon the tobacco. For a like reason, the clause of the policy providing that 
“in case of loss the company shall not be liable for a greater proportion of the 
loss than the amount insured in the policy shall bear to the whole insurance” does 
not affect the rights of the parties litigant. The policy for $250 taken out by the land- 
lord without the knowledge of the assured, but really for his own use and benefit, 
does not come within the terms of the prohibition of the policy sued on. 

[3] The court said to the jury: 

“The court instructs the jury to find for the plaintiff an amount equal to 
three-fourths of the value of whatever the jury may believe from the evidence 
was a fair market value of the tobacco in the condition it was in and in the place 
it was at the time of the fire on December 26, 1923, but in no event shall the jury 
exceed the sum of $150 per acre for the number of acres the said tobacco was 
grown on considering the one-half interest of plaintiffs, and in no event shall the 
verdict be for more than $1,125, the amount stated in the policy.” 

This instruction seems to have properly submitted not only the three-fourths 
clause of the policy but the fair market value of the tobacco at the time of the 
fire as well as the $150 per acre clause of the policy, and the one-half interest of 
the appellees, and made it all subject to the limitation of $1,125, the amount 
of the policy. This instruction, we think, fairly submitted the whole controversy 
to the jury. f 

[4] Appellants serously insist, however, that the verdict is contrary to the 
evidence, is flagrantly against it upon the amount of tobacco lost and the acreage 
from which it was taken. In proof of loss appellees stated the sound value at 
$1,800, total loss at $1,800; that there were 16,000 or 17,000 pounds of tobacco 
burned of the reasonable value of 25 cents per pound. But they claimed only 
one-half interest in the tobacco, the other one-half belonging to the landlord, 
the acreage upon which the tobacco was grown being stated at 16. Rogers Bros. 
are big tobacco growers in Woodford county and have a large acreage of land 
and generally have a number of tenants growing tobacco. In preparation for trial 
of this case, the appellant company, through its agent, employed a civil engineer 
to survey and ascertain the acreage cultivated in tobacco by appellees, and this 
the engineer found to be a fraction less than 10 acres, but his evidence discloses 
that neither appellees nor the landlords were present at the time the lands were 
surveyed, and that neither of them pointed out to the surveyor the land cul- 
tivated in tobacco by appellees upon the*farm for that year. The engineer testified, 
however, that another person pointed out to him the lands which he represented 
to. be that which was cultivated in tobacco by appellees, but the engineer did not 
know whether that was correct or not. The boundary surveyed by him, however, 
was less than 10 acres. On the other hand, appellees testified and proved by at 
least one other witness that the acreage cultivated by them in tobacco on the 
Rogers farm for that year, and which tobacco was housed in the barn that was 
burned, amounted to 15 or 16 acres. Based upon 15 acres, one-half of it belonging 
to appellees, the crop rated at $150 per acre would figure exactly $1,125, the amount 
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of the insurance policy. There was evidence sufficient to support the verdict of the 
jury if the jury was satisfied with the credibility of the witnesses, ard that is 
evidenced by its verdict in favor of appellees. Certainly the verdict was not flagrantlv 
against the evidence. 

Judgment affirmed. 


YOUNG (McMICHAEL, Assignee) v. FIREMAN’S FUND INS. CO. 
(No. 25,715). 
Supreme Court of Louisiana. Nov. 30, 1925. Rehearing Denied Feb. 1, 1926.) 
107 Southern Reporter 108 
1. INSURANCE—VALUE OF PROPERTY COVERED BY FIRE POLICY 

DETERMINED AS OF DATE OF LOSS. 

The value of property covered by a fire policy is to be determined as of the 
date of the loss. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

3. INSURANCE—EVIDENCE HELD TO SHOW VALUE OF RICE IN- 

SURED UNDER FIRE POLICY. 

In suit for difference between value of rice insured under fire policy when 
it was destroyed, and amount paid to mortgagee for plaintiff’s account, evidence 
held to show that plaintiff’s rice was worth $4.68 per barrel. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


5: INSURANCE—PLAINTIFF HELD NOT ESTOPPED FROM REPUDIAT- 

ING SETTLEMENT OF LOSS UNDER FIRE POLICY. 

Plaintiff held not estopped to repudiate settlement of loss under fire policy by 
accepting balance, remaining after discharge of debt due another, where insurer was 
aware of plaintiff’s protest against action of creditor before it made the settle- 
ment, and insurer admitted in its answer that plaintiff’s rights were not affected 
by the settlement. 


(For other cases see Insurance, Dec. Dig., § 579.) 


Appeal from Fifteenth Judicial District Court, Parish of Allen; Jerry Cline, 
Judge. 

Action by S. N. Young against the Fireman’s Fund Insurance Company. Be- 
fore trial in the district court, Young transferred all his interest in the suit to 
Artie W. McMichael. Judgment for defendant, and plaintiff appeals. Reversed and 
rendered. 

S. N. Young, of Lake Charles, for appellant. 

Williams & Reed, of Oakdale, and McCoy & Moss, of Lake Charles, for 
appellee. 


Tuompson, J. The defendant executed, on October 2, 1920, in Plaintiff's 
favor, a policy of insurance against loss by fire on 1,150 sacks of rice then located 
in the warehouse of Miss Dora Moore in Oberlin, parish of Allen. 


The policy was for $10,350; the rice being valued at $8.10 per sack. 

On December 1, 1920, the rice was destroyed hy fire, resulting in a total loss 
to the plaintiff. 

A portion of the rice was subject to a crop lien and privilege in favor of the 
Oakdale Bank & Trust Company, and a loss payable clause in favor of the bank 
was attached to the policy. 


The bank, acting on its own responsibility, adjusted the loss with the de- 
fendant at the sum of $4,000, which was paid to the bank, and the policy was 
surrendered to the defendant. 

This suit is to recover from the defendant the difference between the value of 
the rice at the time it was destroyed and the amount paid to the bank for account 
of plaintiff. y 4 

The balance alleged to be due, and for which plaintiff asks for judgment, 1s 

566.35. 
*} The defendant in its answer admits that the settlement with the bank was made 





Fire] Young v. Fireman’s Fund Ins. Co. 687 


without the consent of the plaintiff, and further admits that the said settlement with 
the bank was not binding on the plaintiff. 

It is alleged, however, that the amount paid the bank was at least 50 per cent. 
more than the value of the rice at the date of the loss, and that the said settlement 
was to the plaintiff’s advantage. 

After a trial there was judgment rejecting the plaintiff's demand, and he has 
appealed. 

[1] It will be observed from the foregoing statement of the facts, as shown 
by the pleadings and evidence, that the single question presented for our considera- 
tion is the value of the rice covered by the insurance contract, and it is conceded that 
this value must be determined as of the date of the loss. 

It will be remembered that the value placed on the rice by the contracting parties, 
as a basis for the insurance and the maximum meausure of defendant’s liability in 
case of loss, was $8.10 per sack. a 

The contract was made just a few days less than two months before the fire. 

So that, if defendant’s contention is correct, and the amount paid by defendant 
in its settlement with the bank was more than the value of the rice at the time 
it was burned, then rice had declined in value from $8.10 to $2.47 per sack dur- 
ing the two months the policy was in force. 

The rice was rought rice, and it is shown by the evidence that rough rice 
had no market value during the months of November and December, 1920. 

The Southern Rice Growers’ Association, composed of. some 35,000 farmers, 
about November 1, 1920, entered into an agreement with all of the rice millers 
of three of the southern states, including Louisiana, under the terms of which 
the association agreed not to sell its rice in the rough state, and the millers agreed 
to mill all: rough rice for account of the growers for a consideration of $1 per 
barrel of 162 pounds, with an additional charge of 5 cents to be used in advertising 
the rice. It was also agreed that a committee of three should be selected to 
value all clean rice on a basis of 6 and 6% cents for the choice grades—the down- 
ward grades being valued accordingly. 

As a result of this agreement very little of the rice was sold in its rough 
state; it had no fixed market price. It is said by some of the witnesses that not 
more than 15 per cent. of the crop of that year had been sold up to December 1, 
1920. 

It is because of the fact that rough rice as such was out of commerce so to 
speak, and had no market price at the time of the loss, that the contention is 
made that the amount paid in the settlkement was more than the burned rice was 
actually worth. 

[2] But it is shown by the evidence that milled or clean rice did have a market 
vale, and at the time the plaintiff’s rice was destroyed Blue Rose rough rice, on 
the basis of the price of cleaned rice, was worth $5 per barrel. 

In these circumstances it was proper and permissable to take the prices of 
clean rice as the basis for fixing the value of the plaintiff's rice in its rough state 
at the time of the fire. 

If the plaintiff had milled his rice during the time the policy was in force 
(the policy covered both rough and clean rice), the Blue Rose rough rice would 
have had a value, and would have been worth to the plaintiff, after all charges 
were deducted, $5 per barrel f. o. b. shipping point. 

This vale, we think, is established by a decided preponderance of the evi- 
dence. 

Mr. H. G. Chalkley, who was a director of the Southern Rice Growers’ Asso- 
ciation and the president and manager of that Association at the time this case 
was tried, and who had been engaged extensively in the rice growing and the 
handling and marketing of rice since 1896, was asked the following question: 

“From your intormation, what would you class as an average per sack on 
the rice in this controversy, this 1,150 sacks of rice, or an average, what would 
you place its value at Oberlin, Louisiana, on December 1st?” 

To which the witness answered: 

“Taking the value of Blue Rose rice at $5 per barrel, I value the 227 bags of Early 
Prolific at $4.75; 14 Honduras at $5.50; 362 Early Prolific, one and two’s, at 
$4.75; 547 Japan one to fours’ at $3.75. That is the value per barel. In order to 
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get the value per sack you would have to add the differences between 162 pounds 
and 185 pounds. That is the value per barrel of 162 pounds of each variety.” 

The 1,150 sacks of rice aggregated 212,750 pounds, or 1,313 barrels of 162 
pounds each. 

The average price per barrel on the plaintiff’s rice is fixed by Mr. 
Chaulkley at $4.68. This would make, for the 1,313 barrels, a total of $6,144.84. 

Crediting this amount with the $4,000 paid to the bank would leave the de- 
fendant owing the plaintiff the sum of $2,144.84. 

It is needless to say that the testimony of Chaulkley is amply supported and 
corroborated by the testimony of other witnesses. 

As a matter of fact, the testimony of the defendant’s witnesses does not 
materially conflict with that of the plaintiff’s witnesses. 

The testimony of practically all of the defendant’s witnesses has reference 
to isolated sales of rough rice before and after the fire, and from these sales 
the witnesses undertake to fix an average price of rough rice, for the crop Ot 
ae less than the price which formed the basis of the settlement with the 
ank. 

As we have already seen, the measure of defendant’s liability is the value 
of the rice at the time of the fire. It would therefore be obviously unjust and 
inequitable, and contrary to the legal principle governing the insurance contract, 
to accept as a basis for fixing the price of plaintiff’s rice isolated sales or the 
general average of prices covering a period of several months after the loss. 

If the insurance company could have replaced the rice at the valuation it 
now contends for, it would have offered to do so, it seems to us. But no such 
offer was made. 

[4] It is contended that the plaintiff ratified the adjustment with the bank 
by accepting the balance of the $4,000 after discharging the debt due the bank, 
and that he is now estopped from disregarding and repudiating the said settle- 
ment. 

A ready answer to the contention is that no such plea of estoppel was made 
in the court below, and the matter is raised for the first time inthis court. 

[5] Moreover, the plaintiff protested against the action of the bank, which 
fact was well known to the defendant before it made the settlement, and, further, 
the defendant judicially admitted in its answer that the plaintiff’s rights were 
not affected by the settlement. 

It appears that before the case was tried in the lower court Young trans- 
ferred all of his interest in the suit to Artie W. McMichael, who is now the real 
plaintiff and appellant before this court. 

It is therefore ordered and decreed that the judgment appealed from be set 
aside, and that plaintiff, Artie W. McMichael, as assignee of plaintiff, Young, 
have judgment against the defendant, the Fireman’s Fund Insurance Company of 
San Francisco, Cal., for the sum of $2,144.84 with 5 per cent. per annum interest 
from judicial demand, to wit, May 24, 1921, till paid, and that defendant pay costs 
of both courts. 

Per CurtaM. Rehearing denied. 

Overton and St. Paut, JJ., dissent. 


GITZ SASH FACTORY, Inc., v. UNION INS. SOC. OF CANTON, Ltd. 


No. 25,432. : 
(Supreme Court of Louisiana. Jan. 4, 1926. Rehearing Denied Feb. 1, 1926.) 


107 Southern Reporter 232. 


1. INSURANCE—KNOWLEDGE OF INSURANCE AGENCY AND ITS 
AGENT IMPUTED TO INSURANCE COMPANY. 

Knowledge of agent of insurance agency that property insured is mortgaged 
will be considered in law as knowledge of agency and of insurance company. 
(For other cases see Insurance, Dec. Dig., § 95.) 

2. INSURANCE—ACTS OF OFFICERS OR AGENTS OF INSURANCE 
COMPANY WITHIN SCOPE OF OR APPARENT SCOPE OF THEIR 
POWERS ARE BINDING ON COMPANY; COMPANY MAY BE ES- 
TOPPED BY OFFICERS’ CONDUCT AND DECLARATIONS. 7 
Acts of officers and agents of insurance company within apparent scope of their 
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powers are binding on company, and it may be estopped by their conduct and declara- 
tions. 

(For other cases, see Insurance, Dec. Dig. § 87,373[1].) 

3. INSURANCE—WAIVER OF CONDITION OF POLICY MAY BE PROVED 

BY PAROL. 

Conduct and declarations of officers and agents of insurance company, such 
as will estop company from denying liability under policy, may be proved by 
parol, notwithstanding requirements that waiver of conditions shall be evidenced 
in writing. 

(For other cases see Insurance, Dec. Dig., § 383.) 

4. INSURANCE—INSURANCE COMPANY HELD ESTOPPED FROM 

DENYING LIABILITY UNDER POLICY. 

Where insurance agent insured property with knowledge that it was covered by 
chattel mortgage, and verbally promised insured that company would not insist 
upon provision that policy would be void if property was mortgaged, held, that 
insurance company issuing policy and accepting premiums was estopped from denying 
liability under policy though it provided that conditions thereof could be waived only 
by writing attached to policy. 

(For other cases see Insurance, Dec. Dig., § 389[3].) 

O’Niell, C. J., dissenting. 

Appeal from Civil District Court, Parish of Orleans; Wynne G. Rogers, Judge. 

Action by the Gitz Sash Factory, Inc., against the Union Insurance Society 
of Canton, Limited. From a judgment for defendant, plaintiff appeals. Reversed 
and rendered. 

John J. Reilley, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellee. 

Lanp, J. On November 10, 1920, plaintiff insured its machinery and office 
furniture and fixtures in defendant company for the amount of $5,700 for the 
term of one year, and paid to defendant company its premium in the sum of 


90. 

On April 23, 1921, plaintiff’s place of business was destroyed by fire, as well 
as all of the property covered by the policy issued by defendant company. After 
notification by plaintiff to defendant company of the fire and of the loss sus- 
tained as a result thereof, defendant company refused to pay said loss, for the 
reason that, at the time of the happening of the fire, the property described in 
the policy was incumbered by a chattel mortgage, in violation of a clause con- 
tained in the policy. Plaintiff then instituted the present suit on the policy, al- 
leging its complance with all of the provisions of the same; and averring that 
the action of defendant company in refusing to pay the loss on the grounds stated 
would amount to a fraud upon plaintiff’s rights, if said defense should prevail, 
for the reason that defendant company had full knowledge of the existence of 
said chattel mortgage at the time that the policy issued, and its conduct and action 
were such as to honestly lead plaintiff to believe that it would not exist upon a for- 
feiture because of the existence of the chattel mortgage. 


Plaintiff charges in its petition that the conduct and action of defendant com- 
pany in reference to the chattel mortgage condition in the policy operated as 
a waiver by said company of said condition, and that said company is now estopped 
from urging, as a defense to this suit, that provision of the policy, and demanding the 
forfeiture of the policy. 

Defendant insurance company filed an exception of no right or cause of 
action to plaintiff’s petition, which was referred to the merits by the trial judge, 
and pleaded in its answer that the policy sued upon had been breached, avoided, 
and annulled by the following clauses contained in the policy issued, to wit: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if the subject of insurance be personal property 
and be or become encumbered by a chattel mortgage. 

“This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements or conditions as may 
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be indorsed hereon or added hereto, and no officer, agent or other representative 
of this company shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the subject of agree- 
ment indorsed thereon, or added hereto, and as to such provisions and conditions 
no officer, agent or representative shall have such power, or be deemed or held to 
have waived such provisions, unless such waiver, if any, shall be written upon 
or attached hereto, nor shall any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured unless so written or attached.” 

The demand of plaintiff was rejected by the court below, and plaintiff has 
appealed. 

1. Objection was made by defendant insurance company to the parol testimony 
offered by plaintiff to prove knowledge upon the part of the local agent of said 
company of the existence of the chattel mortgage upon this property at the time 
the policy issued. This objection is based upon the ground that the avoidance of 
a policy of insurance by a chattel mortgage on the property insured cannot be 
waived, under the terms of the policy, except in writing, added to or indorsed on 
the policy. 

The testimony was admitted, however, by the trial judge, as going to the 
effect, and not to the admissibility, of the evidence. 

It is to be observed in this connection that the policy in dispute was issued 
by James A. Ross, the duly authorized agent in New Orleans of defendant, the 
Union Insurance Company of Canton, Limited. 


This policy is countersigned by F. J. Hauler, as the agent of James A. 
Ross. Hauler admits in his testimony in the case that he was at the time the 
assistant manager of the fire department in the local agency of James A. Ross. 
While Hauler denies that he had any knowledge as to the existence of a chattel 
mortgage on the property at the time it was insured, yet the testimony of both 
G. A. Gitz and D. B. North, the manager of the fire insurance department of 
James A. Ross, clearly proves that Hauler was notified of the existence of this 
mortgage by Gitz, in the presence of North, before the policy issued. The 
testimony of these two witnesses further shows that Hauler promised Gitz to place 
the insurance with defendant company, notwithstanding the existence of the chattel 
mortgage on the property to be insured. 


{1} As the James A. Ross agency issued the policy in this case, the notice 
to its agents, North and Hauler, of the existence of the chattel mortgage on 
plaintiff's property, must be considered in law as knowledge to that effect upon the 
part of the James A. Ross agency, and knowledge, therefore, upon the part of 
defendant company as to the incumbrance existing upon this property prior to the 
issuance of the policy in question. 

It appears therefore that, notwithstanding its knowledge of the existence of 
the chattel mortgage on the property of plaintiff, defendant company did promise, 
through its duly authorized local agent, James A. Ross, to insure the property; that 
said company did actually issue the policy on same through its agent, and did 
accept the premium, notwithstanding the clause in the policy declaring such in- 
surance to be void from its inception. 


Mr. Joyce, in his Law of Insurance (2d Ed. vol. 2, p. 1392), states the law 
applicable to this state of facts as follows: 

“So knowledge of the agent at the issuance of the policy that the property 
was encumbered, and the premium was accepted, obligates the insurer, even though 
no written consent is indorsed on the policy, as provided therein, and the com- 
pany is likewise estopped to insist upon the forfeiture clause in case of encum- 
brances where its agent, with power to make and: deliver policies, has notice of 
existing encumbrances and of an intent to further encumber the property and 
agrees to note the fact on the application, although no indorsement thereof is made 
upon the policy.” 

The same author, in his Law of Insurance (section 440), says: oe 

“Notwithstanding provisions of this type (to the effect that the conditions of 
the policy could be waived only by written indorsement), an overwhelming majority 
of the state courts have continued to apply the rule that an insurance company 
cannot set up that a policy issued by its agent with knowledge of the facts was 
void, when it was issued by reason of facts which he well knew. Including our 
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own court, the courts of some twenty-seven states at least have, upon one ground 
or another, adhered to this doctrine in the face of these provisions as to waiver.” 

See, also, 14 Ruling Case Law, p. 166; Cooley, Briefs on the Law of In- 
surance, vol. 7, p. 929. 

In section 439 of his work on the Law of Insurance, Mr. Joyce also states: 

“The tendency of the weight of authority at the present day is against making 
restrictions in the policy upon an agent’s authority conclusive upon the assured 
and that the company, or any agent with general or unlimited power, clothed with 
an actual or apparent authosization, may either orally, or in writing, waive any 
written or printed condition in the policy, even though the policy provides that a 
distinct specific agreement shall be indorsed thereon.” 

The weight of authority is also to the effect that an insurance company, as a 
corporation, being able to act only through officers and agents, their acts within 
the scope, or apparent scope, of their powers, are binding on it, that it may be 
estopped by their conduct and declarations and such estoppel may be proved by 
parol, notwithstanding the requirements that a waiver shall be evidenced in writ- 
ing, 32't. J: p. Kage. 

{2, 3] ‘The decisions of the Supreme Court of this state are in line with the 
jurisprudence of a majority of the states of the Union, as to the application of the 
doctrine of waiver by the conduct and declarations of insurance companies, and 
as to the proof of estoppel by parol, notwithstanding the provisions contained in 
the policy requiring written evidence as to waiver. Corporation of Roman Catholic 
Church v. Royal Ins. Co., 158 La. 602, 104 So. 383; Brodie v. Atlas Assurance 
Co., 158 La. 695, 104 So. 620; Gaudet v. North River Ins. Co., 156 La. 719, 101 
So. 118; Investors Mortgage Co. v. Marine & Motor Ins. Co., 155 La. 627, 99 So. 
486 (on rehearing) ; Bank v. Manhattan Ins. Co., 52 La. Ann. 46, 48, 26 So. 800. 

[4] For the reasons assigned, we are of the opinion that the plea of estoppel 
should have been maintained in the court below, and that judgment should have 
been rendered for plaintiff. 

It is therefore ordered that the judgment appealed from be annulled and reversed. 
It is now ordered that there be judgment in favor of plaintiff, Gitz Sash Factory, 
Inc., and against defendant, Union Insurance Society of Canton, Ltd., in the full 
sum of $5,700, with legal interest theron from date of judicial demand until paid, 
and all costs of suit. 

O’Niett, C. J., dissents. 

Rocers, J., recused. 


PARKER v. LA PLANT et al. 
(Supreme Judicial Court of Massachusetts. Suffolk. Feb. 26, 1926.) 
150 Northern Reporter 827. 
INSURANCE—STATUTORY SHORT-FORM MORTGAGE DEED DE- 

PRIVES MORTGAGOR OF RIGHT TO CANCEL INSURANCE AND 

RECEIVE RETURN PREMIUMS (G. L. c. 183, § 19). 

Short-form mortgage deed, which under G. L. c. 183, § 19, constitutes mort- 
gagee irrevocable attorney of mortgagor to deliver to purchaser at sale under 
power of sales therein full transfer of insurance policies, deprives mortgagor of 
right to cancel insurance and receive return premiums. 

(For other cases see Insurance, Dec. Dig., § 581.) 


Appeal from Superior Court, Suffolk County; Frederic Lawton, Judge. | 

Suit in equity by Mary J. Parker against John La Plant, Jr., Bulkeley Smith, 
and R. S. Hoffman & Co., Inc., to restrain the last-named defendant from pay- 
ing unearned insurance premiums to other defendants, and to enjoin defendants 
La Plant and Smith from proceeding to recover such premiums. Decree for 
plaintiff, and defendants La Plant and Smith appeal. Affirmed. 

A. Guthrie, of Boston, for appellant Bulkeley Smith. 

R. H. Beaudreau, of Boston, for appellant La. Plant. 

W. Hartstone, of Boston, for respondent R. S. Hoffman & Co. 

M. Jacobs, of Boston, for appellee. 

Wait, J. The question presented for our determination is, whether a mort- 
gagor by a “short-form” mortgage, who has insured the property for the benefit 
of a mortgagee, can, upon foreclosure by the mortgagee, assign to a third person 
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the right to cancel the insurance and to receive return premiums from the in- 
surer. It is brought before us by appeals of the mortgagor and of his assignee | 
taken to a decree of the superior court made after a hearing at which the fol- 
lowing facts appeared: 

La Plante, owner of certain premises subject to six first mortgages, gave 
a second mortgage thereon and procured through R. S. Hoffman & Co., a corpora- 
tion representing many insurance companies, insurance which either was made 
payable to the mortgagee or by virtue of the provisions of the mortgage deed 
inured to his benefit. This second mortgage was assigned to one Levin, who 
foreclosed it by a sale. The plaintiff was the purchaser at the sale. The amount 
bid at the sale and paid by the plaintiff fell short of the principal sum due on the 
mortgage and the expenses of foreclosure by more than $32,000. Levin, as 
part of the transaction, transferred to the plaintiff the policies of insurance on 
the premises. This he did by virtue of the power conferred by the mortgage deed 
which, by force of G. L. c. 183, § 19, provided: 

“That the mortgage and his * * * assigns are appointed and constituted the 
attorney or attorneys irrevocable of the said mortgagor to execute and deliver to 
the said purchaser at a sale under the power of sale in the deed; a full transfer 
of all policies of insurance on the buildings upon the land conveyed by the mort- 
gage at the time of such sale.” 

The plaintiff requested R. S. Hoffman & Co. to assent to the transfers. 

Immediately upon the sale La Plant, who was indebted to Smith, holder of 
a subsequent mortgage upon the premises, for the principal sum then due thereon 
and for further amounts, executed and delivered to Smith an instrument which 
recited that La Plant sold, assigned and transferred to Smith “all and whatever 
sum or sums of money now due and coming due to me from the unearned pre- 
muiums in the following insurance policies [enumerating them]” with powers 
to collect them in his name and as his attorney for the use of Smith. La Plant 
at once gave notice of the assignment to R. S. Hoffman & Co. 

The corporation did not assent to the transfers. Thereupon the plaintiff 
filed her bill in equity against La Plant, Smith and R. S. Hoffman & Co., recit- 
ing these facts; and praying that the corporation be restrained from paying 
either La Plant or Smith anything relating to the insurance policies, and that 
it be ordered to assent to the transfers of the policies to the plaintiff. Demurrers 
filed by the several defendants were sustained. The plaintiff amended her bill by 
alleging that the corporation had informed her that the transfers would be assented 
to if, in this cause, it was determined that in so doing the corporation would not 
become liable to La Plant and Smith for a refund of the unearned premiums ; 
and by adding a prayer that La Plant and Smith be enjoined from proceeding 
at law or in equity to recover said unearned premiums. 

La Plant and Smith filed demurrers and answers to the bill as amended. 
The cause was heard on the bill as amended, the demurrers of La Plant and 
Smith, and the answer of R. S. Hoffman & Co. By an order for a decree made 
May 1, 1925, the court overruled the demurrers and directed a decree for assent 
by R. S. Hoffman & Co., with costs against La Plant and Smith. After hearing 
a final decree was entered on May 12, 1925, which adjudged that the plaintiff 
was entitled to all rights and benefits under the transfers to her; restrained La 
Plant and Smith permanently from prosecuting any suit either at law or in 
equity against R. S. Hoffman & Co., or any of the companies issuing the policies 
set forth for the recovery of any unearned premiums thereon; awarded to the 
plaintiff costs against La Plant and Smith; and dismissed the bill as against 
R. S. Hoffman & Co., without costs. 

Both La Plant and Smith appeal from this final decree. ; 

No questions of technical proceedings have been argued. We deal only with 
the merits. 

The language of the mortgage deed with the meaning given to it by G. L. 
c. 183, § 19, already quoted, is decisive on the facts before us. The mortgagor 
has cut himself off from any right to cancel the insurance and receive the return 
premiums, if he ever had such right, by the deed which he has executed. That 
deed gave to the assignee of the mortgage upon making a foreclosure sale an 
irrevocable power to transfer to the purchaser at the sale all insurance then upon 
the buildings on the premises. This was his voluntary act. He was not compelled 
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to make use of a deed containing such a power; but, having done so, ‘he cannot 
afterward derogate from the deed which he has delivered. He cannot deprive the 
mortgagee of the fruits of the power which he has given, by putting an end to the 
insurance and assigning to another such value as remains in the ploicies. Indeed, 
if the right to the transfer under the power has to any extent increased the bid 
made at the sale, he had received a consideration from the purchaser. 

There is nothing contradictory to this decision in Canton Co-operative Bank 
v. American Central Insurance Co., 106 N. E. 635, 219 Mass. 132, decided before 
the enactment of St. 1912, c, 502, § 18, now G. L. c. 183, § 19. No similar situation 
is present here. It is supported by the reasoning in Felton v. Brooks, 4 Cush. 203. 
The order must be: 

Decree affirmed. 


McLEVIS et al. v. ST. PAUL FIRE & MARINE INS. CO. (No. 24,885.) 
(Supreme Court of Minnesota. Jan. 15, 1926.) 
6 Northwestern Reporter 940. 
(Syllabus by the Court.) 
INSURANCE—STATEMENT BY OWNER OF LIFE ESTATE IN APPLI- 

CATION FOR INSURANCE HELD TO WARRANT FINDING THAT 

MISREPRESENTATIONS WERE NOT MADE WITH INTENT TO 

sae OR DEFRAUD, AND THAT THEY DID NOT INCREASE 

K. 

Plaintiff had only a life estate, but in applying for fire insurance on his dwelling 
stated that he was the owner of the property, and that the “nature” of his title 
was by deed, whereas he took under the law of descent from his deceased wife. 
Held, under the circumstances stated in the opinion, to warrant the findings 
that the misrepresentations were not made with intent to deceive or defraud, 
and that they did not increase the risk. 

(For other cases see Insurance, Dec. Dig., § 665[3].) 


Appeal from District Court, St. Louis County; E. J. Kenny, Judge. 

Action by Joe McLevis and others against the St. Paul Fire & Marine In- 
surance Company. After a decision for plaintiffs, defendant appeals from an 
order denying its motion for amended findings or for a new trial. Affirmed. 

Oppenheimer, Dickson, Hodgson, Brown & Donnelly, of St. Paul, and Lewis 
& Hunt, of Duluth, for appellant. 

Jenswold, Jenswold & Dahle, of Duluth, for respondents. 

Stone, J. Action on a policy of fire insurance tried without a jury. After 
a decision for plaintiffs, defendant appeals from the order denying its motion for 
amended findings or for a new trial. The State Bank of Willow River appears 
in the case as plaintiff, to assert its rights as assignee of its co-plaintiff, McLevis. 
For convenience we will refer to the former as the bank and the latter as plain- 
tiff. 

The policy covered a relatively new dwelling. There was a total destruction 
ot the building, resulting in a loss to the full amount of the policy, $3,000. The 
sole defense is put upon, the falsity of certain answers made by plaintiff in his 
written application for the insurance. The policy provided that it should be 
void “if any material fact or circumstance stated in writing has not been fairly 
represented by the insured.” In that connection there is also to be considered 
section 3370, G. S. 1923, to the effect that no oral or written misrepresentation 
made by the insured or in his behalf in the negotiation of insurance, “shall be 
deemed material, or defeat or avoid the policy or prevent its attaching, unless made 
with intent to deceive and defraud or unless the matter misrepresented increases 
the risk of loss.” That statute has placed warranties with respect to insurance 
upon the basis of representations so that a breach of warranty now has no more 
effect than a misrepresentation. First National Bank v. Liberty Insurance Co., 
156 Minn. 1, 194 N. W. 6, 38 A. L. R. 380. 

The questions and answers relied upon by defendant are these: 

“Is the title to the property in your name? (Answer) Yes. What is the nature 
of your title, is it by deed or contract? State fully. (Answer) Deed.” 

Plaintiff was not the absolute or record owner, but had only a life estate in the 
property. It was the family homstead, and the title of record remained in the name 
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of plaintiff's wife, recently deceased. Her.estate had never been probated, so that even 
ene ownership of the life estate, although unquestioned, did not appear of 
record. 

Defendant’s soliciting agent at Willow River was Mr. Erikson, cashier of the 
bank. He knew the condition of the title and that the homestead stood in the name 
of Mrs. McLevis. The bank had loaned plaintiff $400 to aid in the construction of 
the new dwelling. It was to secure that loan that Mr. Erikson solicited plaintiff to 
take the policy in question. We. assume that his purpose was more to get insurance 
protection for the bank’s interest as mortgagee than to procure the business for 
defendant. But as against plaintiff, that does not nullify his agency for defend- 
ant. The written application for the policy was taken to Mr. Erikson. There 
was no one else to explain the answers to plaintiff who, the record indicates, could not 
have had an appreciation of the requirements of the situation equal to that of Mr. 
Erickson. The knowledge of the latter concerning the legal title of the premises: and 
its incidents might well have been considered equal to or grater than that of 
plaintiff. 

There is no question but that plaintiff had an insurable interest. Collins v. 
St. Paul Fire & Marine Insurance Co., 44 Minn. 440, 46 N. W. 906; Banner Laundry 
Co. v. Great Eastern Casualty Co., 148 Minn. 29, 180 N. W. 997; The Andes 
Insurance Co. v. Fish, 71 Ill. 620. That is conceded for defendant, whose counsel 
aptly say: 

“We are concerned in this case not with whether plaintiff had an insurable interest 
in this property but whether such as he had was insured.” 

It was so insured, unless the misrepresentations made by plaintiff in his written 
application were made with intent to deceive and defraud, or unless “the matter 
misrepresented increased the risk of loss.” Upon both issues the findings are for 
plaintiffs. Both the intent of the misrepresentations and their possible increase of 
risk are negatived. So we cannot reverse, unless we can say as matter of law that 
the indicated result is wrong. ! 

The finding with respect to the intent of plaintiff settles that issue. Plaintiff 
probably has such meager business experience and is so unfamiliar with transactions 
of the kind in question that, if he entertained and expressed the notion that he was 
owner of the property, there is no ground for the imputation of bad faith. If he 
had been so minded, it is hardly conceivable that he would have endeavored to deceive 
Mr. Erickson, who knew all about the title and the limitation of plaintiff's interest to 
the life estate. It is clearly not such a case as Murray v. Preferred Acc. Ins. Co., 
199 Iowa, 1195, 201 N. W. 595, where “the intent to deceive will be inferred.” There 
are here too many circumstances consistent with honesty and too inconsistent with 
dishonesty to compel any such inference. 

The remaining and serious question concerns the effect of the misrepresentations. 
Did they increase the risk of loss? In so far as it is a question of fact, the negative 
finding is conclusive. Our examination of the case has led us to the conclusion that 
we cannot say otherwise as a matter of law. It is difficult to see how the innocently 
mistaken affirmation that title was in plaintiff’s name could have enhanced the risk. 
Under the circumstances of this case, we find nothing which permits us to question the 
finding that the risk was not increased by the title’s not being in plaintiff. 

The other misrepresentation is the answer to the effect that the “nature” of 
plaintiff's title was by “deed.” The application required plaintiff to state fully his 
answer. But the obvious deficiency of the answer cannot be charged to plaintiff, for 
it was secured and written by defendant’s agent Erickson, whose testimony shows 
that he knew what the fact was. Compare Parsons, Rich & Co. v. Lane, 97 Minn. 
98, 107, 106 N. W. 485, 4 L. R. A. (N. S.) 231, 7 Ann. Cas. 1144. But, passing 
that, there is merit in the view taken below that, plaintiff not having been asked about 
the “quantum” of his title, there was no increase of the risk by referring the “nature” 
of it to “deed” rather than the law of descent. The mistake was as to the deriva- 
tion and not the “Quantum” of the title. There again we cannot say that the negative 
finding as to the increase of risk is wrong as a matter of law. 

True, the title was less than represented by plaintiff, but he was only 30 years of 
age, with a relatively long expectancy of life. The subject-matter of the insurance was 
the home of plaintiff and his four minor children. Nothing appearing to the contrary, 
it is difficult to suppose a case where there would be less motive for the willful de- 
struction of a dwelling. So we cannot say, as a matter of law, that the risk was 
increased by the misrepresentations ‘concerning it. 
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The policy provided that it should be void “if any material fact or circumstance 
stated in writing has not been fairly represented by the insured.” That provision 
is controlled by the statute already discussed. The policy did not contain any provision 
avoiding it, “if the interest of the insured in the property is not one of absolute 
and sole ownership.” So cases involving policy clauses of that kind are clearly 
distinguishable, e. g. Collins v. St. Paul Fire & Marine Insurance Co., 44 Minn. 
440, 46 N. W. 906. They have to do with absolute conditions of liability, the failure 
of which is fatal to the insurance. There was no such condition here. There was 
only a misrepresentation, the effect of which on the policy is controlled by the statute. 

It is true, as argued for defendant, citing Graham v. Fireman’s Ins. Co., 87 
N. Y. 69, 4 Am. Rep. 349, that— 

“The insurer has a right to know to what extent the insured has the ability to 
protect, or an interest in protecting against the perils insured against.” 

It is equally true that it is for the insurer who depends upon a written applica- 
tion of his own preparation to use questions sufficiently simple, apt, and compre- 
hensive to elicit the desired information; and that the agent for the insurer who, 
knowirg the facts, permits them to be innocently misstated in the application, 
undergoes a responsibility for the misstatement which is imputed to his principle. 
The claim of an insurer that the term “owner” as used in applications for insurance 
means “absolute owner” or “owner in fee simple of the entire land” was re- 
pudiated in Convis v. Citizens’ Mut. Fire Ins. Co., 127 Mich. 616, 620, 86. N. W. 
994, 996. It was there held that— 

“The term ‘owner’ is comprehensive, and must be held to include in the 
application any insuraable title or interest which the applicant has, and which 
entitles him to possession and use.” 

We need not go that far in this case, for plaintiff had a freehold consist- 
ing of a life estate which “was sufficient to sustain a general claim of ownership.” 
The Andes Ins. Co. v. Fish, 71 Ill. 620, 624. In that case, as here, the insured 
had only a life estate, but claimed to be the owner. Her, answer was justified 
and she was absolved from the charge of false swearing. It was very aptly said 
that she had not undertaken “to define the character of her title with technical 
precision, and probably could not have done so had she attempted.” In Allen 
v. Charlestown Mut. Fire Ins. Co., 5 Gray (Mass.) 384, 388, it was held expressly 
that “the owner of a freehold in common parlance, as well as under the law, 
is regarded as the owner of the estate.” So it was considered that a widow holding 
only a life estate, and that a defeasible one, answered with substantial truth when 
in an application for insurance she affirmed that she owned the land on which the 
building stood, the court saying in that connection: 

“We cannot think parties applying for insurance are called upon to settle, 
with very great precision, questions of title.” 

Affirmed. 


PAGE et al. v. ROLLINGSTONE MUT. FARMERS’ FIRE INS. CO. 
(No. 24,927.) 
(Supreme Court of Minnesota. Jan. 29, 1926.) 
207 Northwestern Reporter 24. 
(Syllabus by the Court.) 

1. REFORMATION OF INSTRUMENTS—COMPLAINT TO REFORM FIRE 
INSURANCE POLICY HELD TO STATE FACTS SUFFICIENT TO 
AUTHORIZE REFORMATION. 

A complaint for the reformation of a fire insurance policy, and the recovery for 
the loss of part of the property covered, adequately states facts authorizing re- 
formation by alleging that the contract of insurance was made with plaintiffs, 
but that, through the mistake of defendant, in issuing the policy the name of one 
of plaintiffs was written incorrectly. 


(For other cases see Reformation of Instruments, Dec. Dig. § 36[3].) 

2. INSURANCE—ALLEGATION OF WAIVER OF FORFEITURE FOR 
VIOLATING PROVISION RELATING TO DOUBLE INSURANCE 
HELD SUFFICIENT. 

A waiver of forfeiture for violating the provision of double insurance was well 
pleaded, which stated that defendant, with knowledge of such violation and after the 
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loss, required plaintiffs to meet defendant several times to adjust the amount 
of the loss; that it recognized the validity of the policy as to property covered 
by it and not destroyed, and finally formally cancelled the policy. 

(For other cases see Insurance, Dec. Dig., § 634[1].) 


3. INSURANCE—COMPLAINT, AVERRING THAT BEFORE SUIT IN- 
SURANCE COMPANY DENIED ALL LIABILITY FOR LOSS, HELD 
SUFFICIENTLY TO SHOW WAIVER OF ARBITRATION. 

The complaint averred that before suit defendant denied all liability for the loss. 
This sufficiently showed a waiver of arbitration, a condition precedent to suit. 

(For other cases see Insurance, Dec. Dig. § 634[3].) 

Appeal from District Court, Winona County; Karl Finkelnburg, Judge. 

Suit by Harry H. Page and another against the Rollingstone Mutual Farmers’ 
Fire Insurance Company. From an order overruling a demurrer to the complaint, 
which order certified questions involved to be important and doubtful, defendant 
appeals. Affirmed. 

Brown, Somsen & Sawyer, of Winona, for appellant. 

B. L. Spencer, of Virginia, Minn., for respondents. 

Hott, J. The appeal is from an order overruling a demurrer to the complaint; 
the order certifying the questions involved to be important and doubtful. 

[1] The action is to reform a fire insurance policy issued to plaintiffs by 
defendant, and to recover for a loss by fire of part of the property covered by the 
policy. It is alleged that plaintiffs, the owners of the property insured, became 
members of defendant, a farmers’ mutual fire insurance company, and that the 
company issued to them its policy, insuring said property against destruction by 
fire; that defendant “inadvertently issued the same to Mary H. Page and Sula 
Page instead of Harry H. Page and Sula Page.” 

The first point is that the complaint does not state facts sufficient for re- 
formation. We think it is made to appear that the contract of insurance was 
entered into between plaintiffs and defendant, and that through a simple clerical 
error or mistake on defendant’s part, or rather of its scrivener, the true name 
of one of plaintiffs was written incorrectly in the policy. The policy in this 
respect should, under the allegations of the complaint, be reformed as a matter 
of course. Mahoney v. Minn. Fire & Marine Ins. Co., 136 Minn. 34, 161 N. W. 
217; Sundin v. County Fire Ins. Co., 144 Minn. 100, 174 N. W. 729; Haley v. 
Sharon Township Mut. Fire Ins. Co., 147 Minn. 190, 179 N. W. 895. 

[2] The complaint confesses to additional insurance effected without notice 
to defendant, after the policy in question was issued, and attempts to plead a 
wkiver of the consequences resulting from this provision in the by-laws, made a 
part of the contract of insurance: “In case of double insurance this company 
must be notified—otherwise policy shall be void.” Appellant insists that the 
facts alleged as constituting waiver are insufficient. This presents the most 
doubtful question. The substance of the allegations may be stated thus: That, 
after knowledge of the loss and of the additional insurance, defendant demanded 
of plaintiffs that they travel twice, a distance of 4 miles, to St. Charles and once 
to Winona, a distance of 24 miles, for the purpose of meeting with the authorized 
representative of defendant to compromise and settle the loss; that such repre- 
sentatives, after the loss, examined the remaining buildings and stock covered by 
the policy, and stated to plaintiffs that its policy was good, and plaintiff’s said 
property was thereunder protected from loss by fire; and that some months 
thereafter defendant, by a majority vote of its board of directors, duly canceled 
said policy by mailing written notice thereof to plaintiffs. Defendant contends 
that its request for conference meetings, thus taking plaintiffs away from their 
work and home in order to attempt a settlement and compromise, was not a 
request for anything required under the policy, and therefore could not be a 
basis for waiver, citing Taylor v. Grand Lodge, 96 Minn. 441, 105 N. W. 408, 
3 L. R. A. (N. S.) 114; Bowman v. Surety Fund Life Ins. Co. 149 Minn. 118, 
182 N. W. 991. In each of those cases the principle on which respondents stand, 
and clearly stated in Mee v. Bankers Life Ass’n of Minn., 69 Minn. 210, 72 
N. W. 74, is recognized, where it is said: , . ; 

“A waiver may be created by acts, conduct, or declarations insufficient to 
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create a technical estoppel. If the company, after knowledge of the breach enters 
into negotiations * * * which recognize and treat the policy as still in force, 
or induces the assured to incur trouble or expense, it will be regarded as having 
waived the right to claim a forfeiture.” 

But appellant insists the facts pleaded come within the rule applied in the 
Taylor Case, viz: That the acts requested of the insured were not such as 
under the policy the company had a right to require of plaintiffs. The question 
then is, Does the policy in this case require that the insured and insurer confer 
for the purpose of settling or adjusting a loss? The by-laws, made a part of 
the policy and complaint, contain this provision: 

“Losses may be adjusted in the following manner: The board of directors 
may divide the territory in which the company does business into districts and 
appoint three adusters for each district, who may adjust all losses arising therein. 
* * * In case of a disagreement between such adjuster and the insured as to 
the amount of his loss, such amount shall be determined in the manner provided 
by a" of chapter 411, General Laws of Minnesota, 1909.” Section 3666, 
G. S. 1923. 

This section provides for arbitration after the parties fail to agree. There- 
fore it seems the insurer has the right to call upon the insured for the purpose 
of effecting a compromise or settlement of a loss. The by-laws require such 
conferences before arbitration may be had. Therefore the three meetings de- 
fendant requested were meetings which the policy required plaintiffs to attend. 

But to our minds more convincing facts of waiver are found in the allega- 
tions that, after the loss, and with full nowledge of the additional insurance, 
defendant declared the policy in force as to the remaining property covered by it, 
and finally, after denying liability, canceled the policy. These acts certainly 
amount to a recognition that up to the time of cancellation there had been no 
forfeiture. Defendant seeks to avoid this by the argument that, after the loss, 
and with knowledge of the additional insurance, it could and did consent to 
double insurance as to the remaining property without waiving a forfeiture as 
to the part destroyed. The facts pleaded do not admit of a recognition of the 
validity of the policy as to the remaining property with a repudiation as to the 
part destroyed. The recognition was not coupled with any exception, qualification, 
or condition. The contrary appears from the fact that conferences to adjust the 
loss were requested of plaintiffs. Aside from what may appear an’ undue desire 
to profit by a technical defense which defendant itself considered of no merit— 
for there could have been no greater moral hazard in the double insurance on 
the property destroyed than on that remaining—we think the policy indivisible. 
As a matter of law, it could not be validated in part without validating it in its 
entirety. The total insurance was $11,125. The premium paid was $35, with 
provisions for future assessments. Such a policy was held avoided in toto, by 
a subsequent breach of a condition, in mortgaging a few of the articles covered. 
Plath v. Minn. Farmers’ Mut. Fire Ass’n, 23 Minn. 479, 23 Am. Rep. 697. It 
was there held that the contract was indivisible, though, as here, the whole insur- 
ance was apportioned in specific amounts to separate items. With that principle 
in mind, when defendant, according to the complaint, recognized the continued 
obligation of the contract as to the property not destroyed, no other idea could 
have been conveyed to plaintiffs than a waiver of the forfeiture on account of 
the double insurance as to all the property. Madden v. Interstate Business Men’s 
Accident Ass’n, 139 Minn. 6, 165 N. W. 482, and the cases therein cited, appear 
to sustain respondents that the facts pleaded in respect to cancellation constitute 
a waiver of forfeiture. ; 

[3] The third point, that there are no facts stated which waive arbitration, 
a condition precedent to suit, is readily disposed of. The demand for arbitration 
is not required to be made within any given time. It is not called for, unless 
there is disagreement as to the amount of the loss. It is true that the complaint 
does show that at first there was such a disagreement, but it also is made to 
appear that at the last conference, the one at Winona, defendant repudiated and 
denied any and all liability. There was then nothing left to arbitrate. All con- 
ditions precedent to suit were by that act waived. “A denial of all liabliity under 
a policy is usually treated as a waiver of the right to an appraisal.” 14 R. Cie 
p. 1358. The syllabus in Cash v. Concordia Fire Ins. Co. 111 Minn. 162, 126 
N. W. 524, reads: 
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“An unqualified denial of liability by the defendant upon receipt of proof 
of loss was a waiver of the arbitration clause of the policy.” 

Such denial may come with the same effect before proofs of loss are fur- 
nished. After the denial of all liability at the Winona meeting, no controversy 
existed as to the amount of the loss. Kelly v. Liverpool & London & Globe Ins. 
Co., 94 Minn. 141, 102 N. W. 380, 110 Am. St. Rep. 351. See, also, Moore v. 
Sun Ins. Co., 100 Minn. 374, 111 N. W. 260. 

The order is affirmed. 


































STATE ex ret. BURTON v. ALLEN er at. JUDGES. (No. 25759.) 
(Supreme Court of Missouri, Division No. 2. Oct. 6, 1925. Motion for Rehear- 
ing Denied Dec. 22, 1925.) 


278 Southwestern Reporter 772. 

2. INSURANCE—FRAUD HELD NOT PREDICABLE ON INSURED’S 
STATEMENT OF VALUE, WHERE INSURER’S REPRESENTATIVE 
HAD OPPORTUNITY OF INSPECTION BEFORE INSURING 
PROPERTY. 

Where local agent of insurer who wrote fire policy in question had an opportunity 
to inspect property before insuring it, and valuation was agreed on, held that, under 


Rev. St. 1919, § 6239, fraud could not be predicated on the statement of: value made by 
insured. 


(For other cases, see Insurance Dec. Dig. § 378[1].) 


4. INSURANCE—MEASURE OF DAMAGES FOR TOTAL LOSS OF IN- 

SURED PERSONAL PROPERTY BY FIRE STATED. 

The measure of damages for total loss of personal property by fire covered by 
fire insurance policy is value fixed by policy less depreciation, if any, since date of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Certiorari to St. Louis Court of Appeals. 

Certiorari by the State, on the relation of Charles R. Burton, against Hon. Wm. 
H. Allen and others, Judges of the St. Louis Court of Appeals, to review opinion of 
that court (263 S. W. 539) affirming a judgment of the circuit court for defendant 
in an action ‘wherein relator was plaintiff. Opinion of Court of Appeals quashed 
In part. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for relator. 

Leahy, Saunders & Walther, of St. Louis, for respondents. 

Hicpee, C. Certiorari to review the opinion of the St. Louis Court of Appeals in 
Burton v. Newark Fire Insurance Co., 263 S. W. 539, affirming the judgment of the 
circuit court for the defendant in an action upon a policy insuring horses, mules, 
vehicles, harness, etc., in a certain stable in the city of St. Louis, against loss by fire. 

The opinion states that the answer admitted the issuance of the policy, payment 
of the premiums, and that the fire occurred as alleged, and denied all other allega- 
tions; averred that plaintiff falsely and fraudulently represented that he was the owner 
of the stock, and that he falsely and fraudulently represented the value thereof, and 
that he procured the stable to be burned, and falsely and fraudulently misrepresented 
the value of the property in his proof of loss. The reply admitted that the policy 
provided that, if the insured concealed or misrepresented, in writing or otherwise, any 
material fact or circumstance concerning the insurance, or if the interest of the in- 
sured in the property be not truly stated therein, or in case of any fraud or false 
swearing by the insured touching any matter relating to the insurance or the subject 
thereof, whether before or after loss, the policy should be void, and denied all other 
allegations. ‘ 

The opinion recites the evidence taken at the trial. Charles W. Moore testified 
for the defendant: , 

“That he wrote insurance to the amount of $3,100 on the Burton property; that 
at the time Burton told him he had about 28 head of horses, and a quantity of feed, 
and some wagons and harness. He said that Burton stated the aggregate value of 
the horses amounted to considerable more than the insurance that he wished to obtain. 
On cross-examination he stated that the policy provided that, in the event of loss, no 
one animal was to be valued at more than $100; that the policy covered a period of 
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one year, and was to cover whatever horses he may have had during that time, at a 
value of $100 apiece; that he did not know anything about a clause in the policy 
limiting the value of each horse to $100.” 

The learned opinion proceeds: 

“The alleged errors urged by plaintiff in this court, as grounds for reversal, are 
directed at instruction No. 4, given for the defendant, which instruction is as follows: 

“*(1) If you find and believe from the evidence that the plaintiff falsely and 
fraudulently represented that he was the owner of the stock described, situate at the 
place described in the petition; 

“*(2) Or if you believe from the evidence that the plaintiff, with intent to de- 
fraud defendant, falsely and fraudulently niisrepresented the value of such stock, and 
by either of such representations procured the policy of insurance to be issued: 

“*(3) Or if you believe from the evidence that the plaintiff, with intent to de- 
fraud the defendant, caused or procured the building in the petition described to be 
burned ; 

“*(4) Or if you believe from the evidence that after such fire the plaintiff, with 
intent to defraud defendant, falsely and fraudulently, in his proofs of loss, misrep- 
resented the value of the property destroyed, then and in either of such events you 
will find the issues for the defendant. 

“Tt is not necessary to a recovery by defendant that you find and believe all 
such facts to be true, but your verdict must be for the defendant, if from all the 
evidence in the case you believe either of such facts to be true. 

“‘Nor is it necessary that such facts, or either of them, be proven by direct and 
positive testimony. It is sufficient if you can reasonably infer the existence of either 
of such facts from all the facts and circumstances in evidence in the case.’ [For 
convenience we have numbered the paragraphs of this instruction.]” 

It is contended by the relator that the opinion in approving this instruction is in 
conflict with controlling decisions of this court. 

[1-3] 1. It is undoubtedly the rule of decision that a statement or misrepresenta- 
tion of value, even if false, where the parties occupy an equal footing, is the mere 
expression of an opinion on which a charge of fraud cannot be predicated. “A mere 
opinion, however false, is not a false pretense.” State v. Zingher, 302 Mo. 650, 653, 
259 S. W. 451, and cases cited. On page 655, 259, S. W. 452, quoting from Judge 
Lamms opinion in Stonemets v. Head, 248 Mo. 243, 263, 154 S. W. 108: 

“*Now there is a general doctrine of the law that ordinarily statement of opinion 
is not a statement of fact; a mere opinion (as for instance an estimate of value) 
cannot ordinarily form the basis of a false representation, * * * and at bottom 
of page 266 there is quoted from 20 Cyc. 58, that ‘it is generally held that where the 
property involved is situated at a distant place and thus an inspection cannot be made 
without expense and inconvenience, and the prospective purchaser is ignorant of the 
facts, he may rely on the vendor’s positive statements regarding the property and 
may hold him liable if they are false and fraudulent, even though they are representa- 
tions of the value, quality, and condition of the property.’ ” 

In State ex rel. North British & Mercantile Ins. Co. v. Cox (Mo. Sup.) 270 S. W. 
113, 115, an action on a policy of fire insurance, Judge White, speaking for the court 
in bane, said: 

“There was an attempted appraisal of the damage to the property. Two of the 
appraisers fixed the damage at $9,547.08, and the other one fixed it at $28,904.72. 
* It merely shows the wide difference of opinion that may occur between 
parties who are interested in a loss of that kind, and between witnesses who examine 
it with a view to determining the amount of the loss.” 

It appears from the opinion that Mr. Moore, the local agent of the Newark Fire 
Insurance Company, wrote the policy of insurance on Burton’s horses, vehicles, etc., 
located and being in a certain stable in the city of St. Louis. He had an opportunity 
to inspect the property before insuring it. The valuation was agreed upon, and the 
insurance company received the premium based on this valuation. 

Section 6239, R. S. 1919, reads in part: 

“Provided further, that in all suits brought upon policies of insurance against 
loss or damage by fire hereafter issued or renewed, the defendant shall not be per- 
mitted to deny that the property insured therby was worth at the time of the issuing 
of the policy the full amount insured therein on said property covering both real and 
personal property.” 
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In Daggs v. Orient Ins. Co., 136 Mo. 382, 394, 38 S. W. 85, 87, 35 L. R. A. 227, 
58 Am. St. Rep. 638, Judge Gantt said: 

“The manifest policy of the statute is to prevent, rather than encourage, over- 
insurance, and to guard, as far as possible, against carelessness, and every inducement 
to destroy property in order to procure the insurance upon it. It was also designed 
to prevent insurance companies from taking reckless risks in order to obtain large 
premiums by advising them in advance that they would be held to the value agreed 
upon when the insurance was written. 

“No company is bound to insure any piece of property without first making a 
survey and examination of the premises, and it is not compelled to insure the full 
value then. But having the opportunity to inspect fully before insuring, and then 
fixing the amount of the risk, and receiving the premium based upon such valuation, 
it ought to be forever estopped, in case of a total loss, from denying the valuation 
agreed upon; and such was the law long before this statute was enacted. Wood, 
Fire Ins., § 43, and cases cited; Cushman v. Insurance Co., 34 Me. 487. 

“The policy of the law seems to us wise and wholesome, but, if it were not, it is 
the province of the Legislature to repeal it, and not ours to usurp legislative author- 
ity. More care in the selection of agents and more care in the inspection of the 
insured property will dispense with many of the objections urged against the policy 
of this statiite. Long prior to the enactment of this statute ‘valued policies’ were in 
use as the result of contracts. By a ‘valued policy’ a valuation was fixed in advance 
by way of liquidated damages to avoid making a valuation after the loss had occurred. 
Such agreements have been uniformly upheld against the claim that they were wager- 
ing contracts (Insurance Co. v. Weiss, 106 Pa. 20; May, Ins. § 30, in note 1, and cases 
cited) ; the construction put upon a ‘valued policy’ being that the sum agreed upon 
was conclusive, both at law and in equity, save in cases of fraud.” 

In Nalley v. Home Ins. Co., 250 Mo. 452, 470, 157 S. W. 769, 774, Ann. Cas. 
1915A, 283 Judge Graves said: 

“The third matter mentioned, supra, is the ‘valued policy’ feature. For this the 
laws of Missouri have been condemned in insurance circles, and to my mind unjustly 
condemned. The most fruitful source of incendiaryism is excessive insurance. Such 
incendiary fires often hurt the innocent and honest citizens. Anxious insurance agents, 
with an eye single to the commission coming into their pockets, encouraged large 
policies, and the innocent public were made to suffer. Insurance companies did not 
suffer so much because they got premiums on enhanced valuations, and these in a 
way removed a desire to restrict their agents. Not only so, if losses occurred, whether 
legitimate or illegitimate, they only had to pay the actual value of the honest losses, 
and a chance to defeat all the dishonest losses. The fault of a ‘valued policy’ law 
lies with the agents of the companies, and not in the law. With honest, careful, 
painstaking agents (representatives of the companies) dishonest losses can be made 
a thing of the past in Missouri.” 

On the facts disclosed, fraud cannot be predicated on the statement of value 
made by the assured. <The ruling of the learned Court of Appeals in approving the 
second paragraph of this instruction loses sight of this statute, and is in conflict with 
the decisions of this court. 

[4-5] 2. In State ex rel. v. Cox, supra, 115, Judge White said: 

“In an action on a policy on personal property, while the defendant is not per- 

mitted to deny that the property insured was worth the amount for which it was 
insured at the time of issuing the policy, the burden is upon the plaintiff to show 
the value of the property at the time it was destroyed.” 
—citing Strawbridge v. Standard Fire Ins. Co., 193 Mo. App. loc. cit. 690, 187 S. W. 
79; Smith v. Caledonian Ins. Co., 195 Mo. App. loc. cit. 385, 191 S. W. 1034, 1037, 
where the rule is declared that “the burden of proof is-on the insured to show there 
was no depreciation of such personal property between the time of the issuance of 
the policy and the fire.” Hence it is clear that the learned opinion in approving the 
fourth paragraph of this instruction is also in conflict with the decisions of this court. 
The measure of damages in the case of a total loss of personal property by fire, 
covered by a policy of fire insurance, is the value fixed by the policy, less depreciation, 
if any, since the date of the policy. 

[6] 3. In the instant case the policy covers horses, mules, vehicles, harness, ¢tc., 
which are separately valued: $2,700 on horses and mules, no one animal to be valued 
at more than $100; $300 on vehicles and $100 on harness, feed, etc. According to 
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paragraph 1 of instruction 4, given for the defendant, if the plaintiff falsely and fraud- 
ulently represented that he was the owner of the horses and mules described, such 
misrepresentation avoided the insurance on the vehicles, harness, etc. It is contended 
by the relator that, as the horses, vehicles, harness, etc., were separatley valued in the 
policy, it is severable, and that paragraph 1 of instruction 4, declaring that a false 
and fraudulent representation that plaintiff was the owner of the stock described 
avoids the policy as to other articles insured, is in conflict with the decisions of this 
court. In Koontz v. Hannibal Savings & Ins. Co., 42 Mo. 126, 129, 97 Am. Dec. 325, 
Judge Wagner said: 

“In Loehner et al. v. Home Mutual Ins. Co., 17 Mo. 247, it was held that although 
a failure to disclose an incumbrance would avoid a policy on a house insured, yet 
it would not avoid it as to furniture insured in the same policy, but separately ap- 
praised, unless the fact concealed was shown to be material to the risk. Where a 
firm obtained insurance upon a storehouse, and a stock of goods therein for a separate 
sum, and the interest of the insured in the house was incorrectly described, by reason 
of which the policy was void as to the house—in a suit brought to recover for the 
loss of the goods, it was decided that, in the absence of proof that the plaintiff pro- 
cured the insurance upon the house for a fraudulent purpose, or that their supposed 
interest in the house induced the defendant to insure the goods, the policy was not 
vitiated as to the insurance on the goods. Phoenix Ins. Co. v. Lawrence et al., 4 Mete. 
(Ky.) 9, 81 Am. Dec. 521.” 

These rulings were affirmed in Trabue v. Dwelling House Ins. Co., 121 Mo. 75, 
82, 25 S. W. 848, 23 L. R. A. 719, 42 Am. St. Rep. 523, and in State ex rel. v. Ellison, 
266 Mo. 580, 593, 182 S. W. 740. This ruling of the Court of Appeals, approving 
paragraph 1 of instruction 4, is in conflict with our decisions. 

{7] 4. Relator complains of instruction No. 1, given for the defendant, which 
reads in part: 

“The question in this case is merely a question of greater or less probability, and 
the jury in order to find a verdict for the defendant need not be satisfied of the com- 
plicity of the plaintiff in the burning in any other way, or with any different degree 
of satisfaction, than in the case of any other question of a civil action.” 

The contention is that the trial court erred in instructing the jury that the issue 
on the defense of incendiaryism should be determined on the probabilities rather than 
on the greater weight of the evidence, and that the opinion of the Court of Appeals 
in affirming the judgment is in conflict with the controlling decisions of this court, 
citing Farmers’ Elevator & Grain Co. v. Hines, 294 Mo. 639, 243 S. W. 140 (4), 
and Mo. Egg & Poultry Co. v. Mo. Pac. R. Co. (Mo. Sup.) 257 S. W. 477. This 
instruction is not considered or even referred to in the opinion of the Court of Appeals. 
Hence in reviewing this record the question of the correctness of this instruction is 
not before us. 

5. Relator claims that the policy of insurance, so far as it covered horses and 
mules, is an open or shifting policy, and that representations as to the number of 
horses and mules that were in the stable at the time he applied the policy were 
immaterial. This question is not discussed nor ruled upon in the opinion of the 
Court of Appeals, and is therefore not before us for consideration in this proceeding. 

The opinion of the Court of Appeals, so far as it is in conflict with the de- 
cisions of this court, as stated in paragraphs 1, 2, and 3 of this opinion, is quashed. 

Raily, C., not sitting. 

Per Curiam. The foregoing opinion of Higbee, C., is hereby adopted as the 
opinion of the court. 

All concur. 


CALNON v. FIDELITY-PHENIX FIRE INS. CO. (No. 23370.) 
(Supreme Court of Nebraska. Dec. 30, 1925.) 
206 Northwestern Reporter 765. 
(Syllabus by the Court.) 

1. INSURANCE—GRAIN ELEVATOR ERECTED ON LEASEHOLD WITH 
PRIVILEGE OF REMOVAL HELD “REAL ESTATE” SO AS TO MAKE 
AMOUNT OF INSURANCE IN POLICY CONCLUSIVE VALUE 
THEREOF. 

Under section 7809, Comp. St. 1922, it is provided: “Whenever any policy of in- 
surance shall be written to insure any real property in this state against loss by fire, 
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tornado or lightning, and the property insured shall be wholly destroyed, without 
criminal fault on the part of the insured or his assignee, the amount of the insurance 
written in such policy shall be taken conclusively to be the true value of the property 
insured and the true amount of loss and measure of damages.” A grain elevator 
approximately 60 feet in height, 29 feet in width, and 334/10 feet in length, con- 
structed of wood and metal, with a substantial rock-concrete foundation, erected by 
a tenant upon a railroad right of way under a lease for a definite term containing 
stipulations for the removal of the building by the tenant at the termination thereof, 
is to be deemed “real estate” and to be within the protection of the statute. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


2. INSURANCE—VIOLATION OF CONDITION IN FIRE INSURANCE 
POLICY BY MORTGAGING INSURED PROPERTY HELD NOT TO 
INVALIDATE INSURANCE, UNLESS IT CONTRIBUTES TO LOSS. 
Under the statute, the violation of a condition in a fire insurance policy by the 

mortgaging of the property insured does not invalidate the insurance, unless the 

breach of contract contributes to the loss. Comp. St. 1922, § 7787. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

Appeal from District Court, Hall County; Paine, Judge. 

Action by George E. Calnon against the Fidelity-Phenix Fire Insurance Company. 
Judgment for plaintiff for less than he asked, and defendant appeals, and plaintiff 
brings a cross-appeal. Affirmed in part, and reversed and remanded in part. 

J. L. Cleary, of Grand Island, and Kennedy, Holland, De Lacy & McLaughlin, 
of Omaha, for appellant. 


Prince & Prince and B. J. Cunningham, all of Grand Island, and A. S. Johnston, 
of Lincoln, for appellee. 

Heard before Morrissey, C. J., and Dean, Day, Good, Thompson, and Eberly, JJ. 

Eserty, J. This is an action prosecuted by the plaintiff, Calnon, against the 
defendant Fideleity-Phenix Fire Insurance Company upon two policies of fire insur- 
ance aggregating $12,000 issued by defendant, covering an elevator building and fix- 
tures therein owned by plaintiff. The amended petition upon which the action was 
tried is in usual form. The amended answer of the defendant thereto, so far as 
material to the consideration of this case, after admitting certain facts, alleges that the 
Union Pacific Railroad Company was the owner of the ground upon which said ele- 
vator building was situated, and that said elevator building was on the Union Pacific 
right of way, having been constructed there under provisions of a lease with said 
railroad company requiring the plaintiff to remove said elevator building from the 
premises upon the termination of the term. The defendant further contends that said 
elevator building, because of said facts, was personal property, and at date of its 
destruction was of less than $3,600 value; that it was alleged to be incumbered in the 
sum of $10,000 by a mortgage “without the consent of the defendant”; and that said 
fire which caused its destruction originated through the “act, design, procurement, and 
criminal fault” of the plaintiff. To this amended answer the plaintiff replied. These 
issues were submitted to the jury, and a verdict was returned for the plaintiff in the 
sum of $12,000. A motion was thereupon made by plaintiff that interest in the sum 
of $730.34, being interest at 7 per cent. on $12,000 for the period commencing 60 days 
after due proof of loss had been furnished by the plaintiff to the defendant, be 
included in said judgment, and, also, a motion that a reasonable attorney’s fee be 
taxed in favor of the plaintiff. The court denied the motion for interest, and sus- 
tained the motion for the taxing of an attorney’s fee which was fixed by order of 
the court in the sum of $1,200. The defendant appeals from the entry of the judg- 
ment and the allowance of the attorney’s fee. The plaintiff prosecutes a cross-appeal 
from the denial of the claimed interest. 

The veredict of the jury for the purpose of this case conclusively determined the 
fact that the building destroyed was not destroyed by fire which originated through 
the act, design, procurement, or criminal fault on the part of the plaintiff. 

[1] The fundamental question that is presented by this case is whether the sub- 
ject-matter of the insurance was “real property” or “personal property.” The court 
below tried the case on the theory that the property insured was real property. There 
is no dispute about the physical facts. The building was of the common small town 
type of grain elevator, approximately 60 feet in-height, 29 feet in width, and 33 4/10 
feet in length, constructed of wood and metal, and resting upon a substantial “rock- 
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concrete” foundation with a steel pit constructed thereunder. It was described in the 
insurance policies as the “electric power, shingle roof, cribbed frame elevator build- 
ing, including foundations, * * * and all permanent fixtures belonging to and con- 
stituting a part of said building, * * * known as the Omaha elevator,” and situated on 
the Union Pacific right of way 100 feet east of the Alda depot on the south side of the 
main-line tracks. 

Section 7809, Comp. St. 1922, provides: 

“Whenever any policy of insurance shall be written to insure any real property 
in this state against loss by fire, tornado or lightning, and the property insured shall 
be wholly destroyed, without criminal fault on the part of the insured or his assignee, 
the amount of the insurance written in such policy shall be taken conclusively to be 
the true value of the property insured and the true amount of loss and measure of 
damages.” 

This act is remedial in character. To ascertain and enforce the intent of the 
Legislature is admittedly a cardinal rule in the construction of the statutes. In 
determining the question of legislative intent, reference may be had to the occasion and 
necessity of the law, and the words of the act may be interpreted in the light of the 
general object of the statute. In other words, in construing the provision before us, 
the court will give consideration to its policy, to the mischief to be remedied, and 
give it such an interpretation as appears best calculated to advance its objects by 
effectuating the design of the Legislature. Gran v. Houston, 45 Neb. 813, 64 N. W. 
245; Buckmaster v. McElroy, 20 Neb. 557, 31 N. W. 76, 57 Am. Rep. 843; McIntosh 
v. Johnson, 51 Neb. 33, 70 N. W. 522. Indeed, in the Buckmaster Case, above cited, 
Judge Cobb cited approvingly the case of Dean and Chapter of St. Peter, York, v. 
Middleborough, 2 Y. & J. *196, to the effect that— 

“Tt is by no means unusual in construing a remedial statute to extend the enact- 
ing words beyond their natural import and effect, in order to include cases within 
the same mischief.” 

Or, as stated in 36 Cyc. 1175: 

“Where necessary to effectuate the legislative intent, remedial statutes will be 
construed to include cases within the reason, although outside the letter.” 

See, also, Traudt v. Hagerman, 27 Ind. App. 150, 60 N. E. 1011; Rural Inde- 
pendent School District v. New Independent School District, 120 Ia. 119, 94 N. W. 
284; Gaster v. Estate of Gaster, 92 Neb. 6, 137 N. W. 900. 

The statutory language which we are seeking to construe in the instant case is 
the term “any real property.” Is its meaning (1) the thing corporeal, or (2) the 
estate or interest which may have therein? The language employed in the policies 
in suit in express terms describes as the subject of insurance “the thing corporeal,” 
the elevator. The defendant, however, cites 22 R. C. L. 65, § 40, which is as 
follows: 

“Where a person erects buildings on leased premises under an agreement in the 
lease that he may remove them, or places machinery in buildings under a similar 
agreement, the buildings and machinery follow the term and partake of its character 
as a chattel real. A term for years while denominated a chattel real is not, when 
speaking with legal accuracy, considered real estate, but on the contrary it is personal 
property, whatever might be its duration in years, whether for one, or twenty, or 
ninety-nine years.” 

A consideration of the above citations leads to the conclusion that the author 
has in mind rather the quantity and quality af the estate which is possessed in the 
land to the exclusion of the land itself. And it would seem that a house permanently 
fixed and immovable, though leased for 99 years, would be as much, if not more, 
within the policy of the Nebraska act than a freehold of which the same house formed 
a part, but which was limited for the life of the possessor, which in the natural order 
of things will terminate within a decade. It thus becomes necessary to determine 
the purpose of the words “any real property” used in the Nebraska statute in view 
of its remedial character and especially in view of the manifest policy therein indicated. 

Were the legislators concerened only with the consideration of matters of title 
or of rights and interests attaching to or adhering to real estate which at common law 
amounted to at least an estate of freehold, or was it their intention by the term “real 
estate” to designate something corporeal, tangible, and which might be inspected and 
which was the object of the senses? It is to be remembered in this connection that 
the act in question was called forth by methods followed by many of the insurance 















704 The Insurance Law Journal, Vol. 66 [May, 1926 


companies of Nebraska in carrying on their business. These methods were not 
apparently actuated by good faith, and practices were followed which were charac- 
terized by deception and deceit, and which resulted in the companies participating 
therein in securing premiums on the basis of a valuation fixed by the company itself, 
continued as long as possible, but which was promptly repudiated in the event of total 
loss. It seemed but equitable that where property was of a substantial nature, perma- 
nent, fixed, and immovable, which might be inspected and which was not subjected to 
sudden change in condition when insured for a consideration based upon a certain 
valuation, and after due inspection by the insurer, the amount which should be paid 
in the event of total loss, is the amount stated in the policy. With respect to the 
reason for the passage of this law, Judge Sullivan of this court in the case of Lan- 
cashire Ins. Co. v. Bush, 60 Neb. 116, 82 N. W. 313, said: 

“What reason existed at the time of the adoption of the valued policy law to induce 
the Legislature, to segregate insurers of real estate from other litigants and to subject 
them to burdens from which other unsuccessful suitors are exempt? The reason is 
not far to seek. It is a matter of common knowledge that corporations, engaged in 
the business of insuring real estate, have been long accustomed to vexatiously and 
oppressively resisting payment of claims arising under their policies. The reports 
of this court bear abundant evidence to the fact that no other class of litigants has 
so persistently endeavored to escape liability from their contract obligations by inter- 
posing technical and unconscionable defenses to actions instituted against them.” 

From the nature of the situation the attention of the legislators was directed 
primarily to things real, that is, such things as are permanent, fixed, and immovable, 
and therefore it is in the sense of the things corporeal in which the words “any real 
estate” are to be considered as used in the statute. It is to be noted that the word 
“any” is employed in this connection. This word implies unlimited choice as to the 
particular unit, number, or quantity. It follows that the words “any real property” 
are perfectly ample and cover and include “real estate” or “real property” as may be 
defined by common law or by statute duly passed. 

Section 5809, Comp. St. 1922, reads as follows: 

“The term ‘real property,’ ‘real estate’ and ‘lands,’ when used in this act, except as 
otherwise provided, shall include * * * all buildings, fixtures, improvements, * * * 
and privileges pertaining thereto.” 

Section 5586, Comp. St. 1922, reads as follows: 

“The term ‘real estate,’ as used in this chapter, shall be construed as coextensive 
in meaning with ‘lands, tenements and hereditaments,’ and as embracing all chattels 
real, except leases for a term not exceeding one year.” 

The chapter referred to in the last section is the chapter on real property, govern- 
ing definitions, conveyances, occupying claimants, actions to quiet title, escheats, ab- 
stracters, Torrens system, and miscellaneous provisions. These provisions construed 
with the term “any real estate” as set forth in the valued policy act plainly indicate 
that under the law of Nebraska the elevator in controversy in this suit must be held 
to be real property, for it is plainly within the express words of the act itself. It 
is a remedial statute, and the construction given is demanded by the policy of the act, 
as well as by the mischief sought to be remedied. It is the only construction which 
can be given it which effectuates the design of the Legislature. It is not even neces- 
sary in so doing that the words of this statute be extended beyond their natural import 
and effect to include this case. It is plainly within the reason of the legislature in- 
volved. This conclusion is not without support of authority. In the case of Orient 
Ins. Co. v. Parlin-Orendorff Co., 14 Tex. Civ. App. 512, 38 S. W. 60, the court, 
speaking of a warehouse similarly situated to the one here in litigation, says in part: 

“But it is insisted that here the house was personal property, and is excluded by 
the terms of the statute. Personal, in its general sense, means simply movable, tran- 
sitory; personal property, that which may be carried about with the person. It has, 
reference to the real character of the property, and not to the title by which it is held. 
In this sense, a dwelling house is not embraced within the meaning of the term 
personal property. To give the statutory term its general signification, the object of 
the statute will be accomplished; to give its technical legal sense, the evil intended 
to be remedied will in part still prevail, and without any good reason to support it. 
We are of opinion that the statute should be construed to embrace houses, without 
reference to the question of the fee-simple title to the land.” 

True, appellant cites in support of his position in the cases of Sharp v. Niagara 
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Fire Ins. Co., 164 Mo. App. 475, 147 S. W. 154, and Millis v. Scottish Union & Nat. 
Ins. Co., 95 Mo. App. 211, 68 S. W. 1066. It is to be observed that the cases are 
quoted from the intermediate Court of Appeals of Missouri, and the decisions are not 
in accord with the manifest spirit of the enactment under consideration in this case. 

[2] The defendant, as further ground for reversal, insists that because of a cer- 
tain unfinished transaction, having in view the ultimate execution of a chattel mort- 
gage by the assured to the American State Bank or its receiver, to cover the property 
in question, the same must be deemed to have been mortgaged to secure the payment 
of the sum of $10,000 and that thereby the insurance was invalidated. He cites Mad- 
sen v. Farmers’ & Merchants’ Ins. Co., 87 Neb. 107, 126 N. W. 1086, 29 L. R. A. 
(N. S.) 97, Ann. Cas. 1912A, 985, as sustaining his contention. In the case cited by 
defendant the policy in suit was issued October 15, 1907, the loss occurred December 
1, 1907. It is to be noted, however, that in 1913 the Legislature adopted section 3187, 
Rev. St. 1913, which now appears as section 7787, Comp. St. 1922. This legislative 
act modified the rule announced in the decision of this court in Madsen v. Farmers’ & 
Merchants’ Ins. Co., supra, and in construing this legislation in the case of Security 
State Bank v. Aétna Ins. Co., 106 Neb. 126, 183 N. W. 92, this court announced the 
rule to be: 

“Under the statutes of Nebraska, the violation of a condition in a fire insurance 
policy by the mortgaging of insured chattels does not invalidate the insurance, unless 
the breach of contract contributes to the loss. Rev. St. 1913, § 3187.” 

Assuming, but not deciding, that the effect of the transaction referred to by de- 
fendant was to create .a chattel mortgage, it is not alleged in defendant’s amended 
answer that the breach of contract on the part of the assured in any manner contrib- 
uted to the loss, nor is there any evidence in the record, especially in view of the 
verdict of the jury, which would in any manner sustain such an allegation, had it 

een made. It therefore follows that this objection cannot be sustained. 

The determination that the property in suit was, under the provisions of the 
vauled policy law of Nebraska, real estate, sustains plaintiff’s right to have a rea- 
sonable attorney’s fee taxed for his benefit. As to the amount of the attorney’s fee 
allowed, the transcript discloses that on January 5, 1923, hearing was had on motion 
and evidence taken on question of attorney’s fee. This evidence is not preserved in 
the bill of exceptions. This omission would of itself necessarily preclude a review 
by this court of the question of the reasonableness of the amount allowed. It appears, 
however, that it does not exceed 10 per cent. of the total recovery, exclusive of 
interest. Such an allowance, in view of the facts in this record, is not deemed 
excessive. 

[3] The plaintiff presents by a cross-appeal the refusal of the district court to 
amend its judgment entered in this case by incorporating therein the additional sum 
of $730.34, the same being interest due on the $12,000 recovered from January 10, 1922, 
until the date of the rendition of the verdict. In this connection it is to be remem- 
bered that the judgment sought to be corrected was entered November 23, 1922, the 
same being one of the days of the regular November term of court. On December 
21, 1922, within said November term, the plaintiff filed a motion “to include interest in 
the judgment” amounting to $730.34. This motion was denied on January 6, 1923 
(but still within the November term). To reverse this order the plaintiff prosecutes 
his cross-appeal. It may be said that under the facts disclosed by the record the 
plaintiff was, by law, entitled to the sum of $12,000 with interest from January 10, 
1922, to November 23, 1922. Peterson v. Mannix, 2 Neb. (Unof.) 795, 90 N. W. 
210; Estate of Bennett v. Taylor, 4 Neb. (Unof.) 800, 96 N. W. 669. Upon presen- 
tation of the motion to include interest, the court was empowered to do either one of 
two things: (a) Amend the verdict by adding interest and including it in the amount 
of the judgment rendered thereon; or (b) make the computation and cover the 
amount of interest in the judgment without any amendment to the verdict whatso- 
over. The latter seems to be indicated by this court as proper practice in such cases. 
Wiruth v. Lashmett, 85 Neb. 286, 123 N. W. 427; Minot v. City of Boston, 201 Mass. 
10, 86 N. E. 783, 25 L. R. A. (N. S.) 311, 314, and note; McAfee v. Dix, 101 App. 
Div. 69, 91 N. Y. S. 464; Marsh v. Kendall, 65 Kan. 48, 68 P. 1070; Jackson v. City 
of Brockton, 182 Mass. 26, 64 N. E. 418, 94 Am. St. Rep. 635; Fletcher Bros. v. 
Nelson, 6 N. D. 94, 69 N. W. 53. It follows therefore that the district court erred 
in overruling the application of the plaintiff for the inclusion of said sum of $730.34 
in the judgment rendered in this case. 
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For the reasons stated the judgment entered in this cause in favor of the plaintiff 
for the sum of $12,000 and attorney’s fees in the sum of $1,200 is affirmed subject to 
be corrected by the addition of $730.34 interest, and the judgment of the district court 
overruling application of plaintiff for the inclusion of said sum of $730.34 as interest 
is reversed and the cause remanded to the district court for further proceedings in 
compliance with this opinion. 

firmed. 





CALNON v. FIDELITY-PHENIX FIRE INS. CO. (No. 23371.) 
(Supreme Court of Nebraska. Feb. 12, 1926.) 
207 Northwestern Reporter 528. 
. INSURANCE—WAREHOUSEMAN MAY RECOVER FROM INSURER FOR 
LOSS OF GRAIN STORED FOR OWNER WHO WAS PAID BY AN- 
OTHER INSURER. COMP. ST. 1922, § 7225). 


Public warehouseman, liable under Comp. St. 1922, § 7225, to owner of grain 
stored for loss thereof by fire, may recover therefor from his insurer, though owner 
was paid for loss by insurer of stored grain, as such insurer would be subrogated to 
owner’s rights. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

Appeal from District Court, Hall County; Paine, Judge. 

On motion for rehearing. Former opinion ’ modified and in other respects affirmed. 

For former opinion, see 205 N. W. 942. 

J. L. Cleary, of Grand Island, and Kennedy, Holland, De Lacy & McLaughlin, 
of Omaha, for appellant. 

Prince & Prince and B. J. Cunningham, all of Grand Island, and A. S. Johnston, 
of Lincoln, for appellee. 

Heard before Morrissey, C. J., and Dean, Day, Good, Thompson, and Eberly, JJ. 

Per CurtaAM. This action is now before us on motion for rehearing. The former 
opinion is reported in 205 N. W. 942, reference to which is made for a statement of 
the issues and facts. We are satisfied with our former opinion except the rule an- 
nounced in the second paragraph of the syllabus. After further consideration we con- 
clude the rule therein announced may be misleading. 

Defendant complains of certain instructions given and refused. In the instruc- 
tion given and complained of, the jury were told that defendant could recover for loss 
by fire to grain owned by others and held in storage in plaintiff’s elevator. By the 
provisions of section 7225, Comp. St. 1922, plaintiff, as a public warehouseman, was 
liable to the owners of the stored grain for loss thereof by fire. In the instant case, 
when the stored grain was destroyed by fire, plaintiff was liable to the owner for the 
value thereof, and was entitled to recover therefor from defendant. His right of 
recovery for the loss of such stored grain is unaffected by the fact that the owner 
of the stored grain had been paid for his loss by an insurance company which had 
insured the stored grain, because the owner’s right of action would, by subrogation, 
insure to his immediate insurer who paid the loss. Such insurer would be subro- 
gated to the rights of the owner, and would be entitled to recover against the plaintiff. 
The instruction was therefore properly given, and the instruction refused, which told 
the jury that defendant was not liable for the stored grain, was properly refused. 

Our former opinion, in so far only as it conflicts with the views herein expressed, 
is withdrawn, and in all other respects is adhered to. 





CHESANSKY v. MERCHANTS’ FIRE INS. CO. SAME vy. SCOTTISH 
UNION & NATIONAL INS. CO. SAME v. GLOBE & RUTGERS 
FIRE INS. CO. (Nos. 37-39.) 

(Court of Errors and Appeals of New Jersey. Feb. 1, 1926.) 

131 Atlantic Reporter 910. 

(Syllabus by the Court.) 

INSURANCE—AGENT HELD CLOTHED WITH APPARENT AUTHORITY 

TO WAIVE CONDITION OF POLICY. 

An agent, formally designated in writing by an insurance company and intrusted 
with policies of insurance in blank to be issued upon the application of persons 
seeking insurance, is clothed with apparent authority to waive any condition of 
the policy, whether precedent or subsequent, notwithstanding a provision of the 
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policy that “in any matter relating to this insurance no person unless duly author- 
ized in writing shall be deemed the agent of this company.” Snyder. v, Insurance 
Co., 59 N. J. Law, 544, 37 A. 1022, 59 Am. St. Rep. 625, applied. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

Appeal from Supreme Court. 

Separate actions by Ida Chesansky against the Merchants’ Fire Insurance Com- 
pany, against the Scottish Union & National Insurance Company, and against the 
Globe & Rutgers Fire Insurance Company, tried together by consent, and consoli- 
dated on appeal. Judgments for plaintiff, and defendants appeal. Affirmed. 

Thomas L. Hanson, of Perth Amboy (Joseph T. Lieblich, of Paterson, of 
counsel), for appellants. 

William Harris, of Newark, for respondent. 


4 e ce . e = 

Luioyp, J. These cases, though independent actions as originally instituted, in- 
volved the same questions of law and fact, and were by consent tried together at 
the Middlesex circuit before Judge Daly and a jury. The actions were to recover 
the loss occasioned by the burning of store fixtures and stock of merchandise at 
Cheesequake, N. J., on which the appellants had placed insurance, and resulted in 
verdicts for the plaintiff against each company for the proportionate loss. For 
purposes of appeal the cases were consolidated, and the judgments are here for review 
im one record. 2 

There are 11 gronds of appeal, most of which this court cannot consider because 
of their insufficiency to present any question for determination. Of these No. 3 
is fairly typical. It reads: 

“The court erred in admitting testimony of plaintiff’s conversation with one 
Nathan Goldberger, and relating said conversation subsequently with Mr. Hibbard.” 

Nothing concrete is before us for consideration. It should not be necessary 
to reiterate the necessity of bringing to the attention of this court the precise ques- 
tion presented in the record or in the ruling of the trial court which it is sought to 
hav reviewed. The office of grounds of appeal is to bring before the appellate 
court the part of the record or the court ruling complained of. It is not sufficient 
that an interpretation of them be given as is here attempted. Such interpretation 
may or may not be the correct one; but whether correct or otherwise the court 
below and counsel are entitled to have the review on the record as it exists, and 
not as counsel may construe it to be. As stated by Mr. Justice Kalisch in Kanouse 
v. Donatonia, 94 N. J. Law, 516, 111 A. 11: 

It is “the duty of counsel to point out in the ground of appeal the specific testi- 
mony which is alleged was illegally admitted over his objection, in order to have 
the same considered.” 

Nor is this all. The burden imposed on the members of this court in examining 
each year the records and briefs in hundreds of cases, and a like burden imposed 
on the members of the Supreme Court in examining records and briefs in hundreds 
more in that tribunal, coupled with other duties, makes it imperative that counsel 
give every assistance in facilitating this work by pointing out the exact ruling com- 
plained of and where in the record it may be found, if the constantly increasing 
volume of business in the appellate courts is to be cared for with the expedition 
that has heretofore prevailed. 

As we find them, all the grounds of appeal must, therefore, be disregarded 
except Nos. 2, 8, 9, and 11, which read as follows: 

“(2) The court erred in refusing to strike out the alleged statement made by 
Mr. Hibbard, ‘go to a lawyer and give him the case to sue because the company 
refuses absolutely to pay,’ because Mr. Hibbard is not an agent authorized to act 
for the defendant in this respect.” 

“(8) The court erred in failing to grant defendants’ motion for nonsuit upon 
the ground that there had been no proof adduced of the compliance with or the 
waiver of the appraisal covenant of an insurance policy. 

“(9) The court erred in refusal to direct a verdict for the defendants upon 
the ground of the failure to consummate the appraisal, the failure to furnish a 
satisfactory proof of loss, and the failure to prove a specific monetary damage 
sustained.” 

“(11) The court erred in his charge to the jury, wherein the court stated, “from 
all the facts and circumstances in the case you have right to say, from the evidence, 
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if you so find, that he was an authorized spokesman for the company in the matter 
in the adjustment of this fire in a general way afterwards.’ ” 

To properly dispose of the grounds correctly brought before us a short state- 
ment of the facts is essential. The fire occurred on May 2, 1922, and on the fol- 
lowing morning notice of the fire was given a Mr. Hibbard, of Conard & Co., agent 
of the companies and the firm that had issued the policies. Hibbard told the insured 
not to worry; that the company would settle everything. Four days later she saw 
Hibbard again, and was told that she should “make out a list,” which she did, and 
the list was shown to Hibbard. She then at Hibbard’s direction had it typewritten, 
and a copy was given to him. This paper purports to be a list of articles and mer- 
chandise consumed in the fire, and the prices. The assured made repeated calls on 
the agent, and was told upon each occasion that the company was going to settle. 
At the end of three months she again called upon Hibbard, and was told that she 
“should go to a lawyer and give him the case to sue because the company refuses 
absolutely to pay.” More formal proofs of loss were furnished through counsel of 
the assured. Such were the facts the jury might find from the proofs. Later, the 
claims not being paid, suits were instituted. At the trial the contents of the written 
statement of burned articles and their value were duly proved. 

The statement by Hibbard that she should go to a lawyer and bring suit was 
a clear refusal to pay, and constituted a waiver of the appraisal covenant and of 
further proofs of loss. It informed the assured that do what she might her claims 
would not be recognized. 

As to the authority of Hibbard to speak for the companies, we think the evi- 
dence was sufficient. Whether the firm of Conard & Co. was the general agent of 
the companies, or simply the agent to whom was intrusted policies in blank to be 
issued to those seeking insurance, it had apparent authority in dealing with the 
insured after the fire to waive further performance of the conditions of the policies. 
In Snyder v. Insurance Co., 59 N. J. Law, at page 547, 37 A. 1023, 59 Am. St. Rep. 
625, Justice Depue, in speaking for this court, approved a charge to the jury that: 

“An agent intrusted with policies of insurance in blank, and authorized to 
issue them upon application of parties seeking insurance, is thereby clothed with 
apparent authority to bind the company in reference to any condition of the con- 
tract, whether precedent or subsequent, and may waive notice of proofs of loss, 
and may bind the company by his admissions in respect thereto.” 

The provisions of the policy upon which the appellants rely to exclude the state- 
ments testified to have been made by Hibbard reads as follows: 

“In any matter relating to this insurance no person, unless duly authorized in 
writing, shall be deemed the agent of this company.” 

Conard & Co. were the agents of the company, exemplified in writing. Thus 
far there was strict compliance with the foregoing provision. The scope of the 
agency thereby created to those dealing with the insurer is that which is apparent 
in the course of dealing in handling the company’s business. The evidence discloses 
that Conard & Co. dealt with its principal’s business precisely as did the agent in 
the case of Snyder v. Insurance Co., supra, and hence the rule there laid down is 
applicable here. 

The cases were therefore for the jury under the proofs, and no error was com- 
mitted in refusing the motion for nonsuit or the motion to direct a verdict in favor 
of the defendants, and from what has been said it is clear that the refusal to strike 
out the testimony concerning the statements of Hibbard was proper, as was also 
the charge of the court that the jury might find from all the facts and circumstances 
and the evidence that Hibbard was the authorized spokesman for the companies in 
the adjustment of the loss after the fire. 

The judgments are affirmed, with costs. 

Case No. 37: 

For affirmance: The Chancellor, The Chief Justice, Justices Trenchard, Parker, 
Minturn, Kalisch, Black, Katzenbach, Campbell, and Lloyd, and Judges White, 
Gardner, Van Buskirk, McGlennon, Kays, and Hetfield. 

For reversal: None. 

Case No. 38: The same. 

Case No. 39: The same. 
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AMERICAN SURETY CO. OF NEW YORK v. PATRIOTIC ASSUR. CG., 
Limited. 
(Court of Appeals of New York. -Jan. 12, 1926.) 

150 Northeastern Reporter 599. 

2: INSURANCE—DESCRIPTION OF LOCATION OF INSURED PROP- 
ERTY IN BINDER CONSTRUED, AND HELD WARRANTY, TRUTH 
OF WHICH WAS CONDITION PRECEDENT TO INSURER'S LIA- 
BILITY. 

Description of location of insured property in binder as “about 250 ft. west of 
Berry St., running abt. 175’ on N. 13th and 80 ft. deep,” means an area all, and 
not merely middle line, of which is 250 feet from B street, notwithstanding word 
“about,” and means a parcel 80 feet deep from boundary street, and constituted 
warranty, which was condition precedent to insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


5. INSURANCE—MISREPRESENTATION AS TO LOCATION OF _IN- 
SURED PROPERTY DEFEATS LIABILITY, THOUGH NOT KNOW- 
INGLY MADE. - : 
Insurer is not liable on fire insurance contract procured by insured’s material 

misrepresentations as to location of property, regardless of whether insured knew 

that they were false. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

6. INSURANCE. ‘ 

Person making material misrepresentation in application for insurance cannot 
be relieved from consequences thereof by showing that insurer by exercise of suf- 
ficient diligence might have discovered falsity of presentation. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

7. INSURANCE. 

That fire insurer had maps showing location of insured property, and might by 
use thereof and investigation have discovered true location of property, did not 


relieve insured from effect of erroneously describing location of property. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by the American Surety Company of New York against the Patriotic 
Assurance Company, Limited. From a judgment of the Appellate Division (208 
N. Y. S. 828, 213 App. Div. 819), unanimously affirming a judgment for plaintiff, 


entered on a verdict, defendant, by permission, appeals. 
granted. 


Frank Sowers, George Richards, and F. O. Affeld, Jr., all of New York City, 
for appellant. 


William Otis Badger. Jr,, Paul D. Compton and Milo Otis Bennett, all of New 
York City, for respondent. 


Frank C. Laughlin, of New York City, for New York Board of Fire Under- 
writers and others, amici curiz. 

Hiscock, C. J. Plaintiff was the owner of a large amount of cement which it 
desired to have insured. Through a firm of insurance brokers who became its agents 
and representatives, it made application to another firm of insurance brokers who 
represented defendant and other insurance companies for the issuance of insurance 
originally fixed at $55,000 and subsequently increased to $65,000. Plaintiff’s appli- 
cation and the insurance now claimed against defendant were accepted and effected, 
if at all, by means of a binder prepared and submitted by plaintiff's brokers to 
defendant’s agents. This binder was only intended to effect temporary insurance, 
and was compartively brief in form, but it is conceded that it was subject to all 
of the clauses, warranties, and conditions which would be found in a New York 
standard fire insurance policy. As presented by plaintiff through its representatives 
and accepted by defendant’s brokers and agents, it made defendant liable to the 
extent of $15,000 insurance upon the cement which was subsequently destroyed, 
unless the purported insurance is vitiated by one or both of two circumstances. 

Defendant claims that the description in the binder of the place where the 
cement was claimed to be located was materially erroneous, and that this description 


Reversed, and new trial 
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was in the nature of a warranty, and its correctness a condition precedent ‘to any 
validity of the insurance. It also claims that, when some question arose in con- 
nection with the proposed binder about the situation of the cement, plaintiff, through 
its agent, made a representation which was inaccurate and material, and that for 
this reason also the contract of insurance became nugatory. We do not understand 
is to be claimed that these misstatements were intentionally false or fraudulent. 

The binder which was presented to defendant’s representatives described the 
subject of the insurance as cement and other building materials and “location North 
13th Street, Bklyn., N/S of Street about 250 ft. west of Berry St., running abt. 
175’ on N. 13th and 80 ft. deep.” ‘“N/S” is conceded to mean the north side of 
Thirteenth street. If this description is interpreted to mean an area commencing 
250 feet from Berry street, and with a depth of 80 feet from the line of North 
Thirteenth street, by which it was bounded, it concededly did not include by a con- 
siderable space the shed in which was located the cement, and we shall consider the 
interpretation of the description later. 

When the binder was first presented to defendant’s representatives, some ques- 
tion arose as to the character of the area understood to be described, and it is 
claimed by defendant and denied by plaintiff that, in answer to questions by one 
of defendant’s agents, plaintiff’s representative, who was presenting the binder, stated 
in effect that the cement was “in the open,” and that this statement was verified a 
few days later when a binder was again presented by plaintiff’s brokers to defend- 
ant’s brokers for the purpose of having the insurance increased, and that defend- 
ant’s broker, in accepting the binder and writing the insurance, relied on this rep- 
resentation. As a matter of fact, the cement was not in an open space, but was 
stored in one of a series of sheds or buildings which, according to some of the 
evidence, were more or less dilapidated and inflammable, thereby increasing the 
risks of the insurer. 

There is evidence that at the office of defendant’s agents where these binders 
were presented there were no maps of this location, but that in another office which 
was brought into the consultation there were maps of the location specified in the 
binder, and that it was because such maps showed that part of the area described 
in the application was occupied by a building that inquiries were made which led 
to the representation by plaintiff’s agent that the cement was in the open and not 
in said building. It is also stated that this particular building was of brick and 
cement, and, therefore, from the insurance standpoint, much different than the 
wooden one in which the cement was actually stored. 

These are the substantial facts upon which are presented the defenses to plain- 
tiff’s claim, and it is argued in respect of the first proposition that this incorrect 
description of the location of the property caused such a breach of warranty and 
failure of a condition precedent that the complaint should have been dismissed, and 
in respect of the second proposition that the trial justice in submitting the question 
of alleged misrepresentation of the location of the cement in the open committed 
substantial error by charging in effect that such misrepresentation was not a de- 
fense, unless it was intended to be false and fraudulent. 

[1] In view of the unanimous affirmance, of course, defendant cannot success- 
fully argue that the complaint should have been dismissed because of misdescription 
of location on its motion for a nonsuit. Its counsel confuses this case, where there 
is a verdict with cases where there have been findings which set forth the terms 
of a contract, and thus permitted an argument as to its interpretation and effect. 
We think, however, that the question of the interpretation of the description in 
the binder of the location of the cement and of the effect of misstatments therein, 
if such there were, are presented to us by exceptions to the admission of some of 
plaintiff's evidence. It is also to be noted that the trial justice, while refusing to 
grant a nonsuit, did instruct the jury that, in order to find a verdict for the plain- 
tiff, it must find that the cement was located at the time of the fire within the 
area described in the binder and not elsewhere, and which finding was impossible, 
if our interpretation of the description is correct. 

_ [2] We think that there is no ambiguity in, or doubt concerning the interpre- 
tation of, the description included in the binder, and that when the latter described 
the location in which the cement was supposed to be as “about 250 ft. west of 
Berry St., running abt. 175’ on N. 13th and &0 ft. deep,” it meant an area which 
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commenced, and all of which was, 250 feet from Berry street, and that it cannot 
be interpreted as meaning, as suggested by plaintiff's counsel, an area of which the 
middle line was 250 feet west of Berry street. Of course, we do not overlook the 
use of the word “about” in connection with the course of 250 feet. The effect of 
this or similar words in a description is to be gauged largely by the circumstances 
of the particular case. It would cover and excuse a larger variation in a description 
of farm lands, for instance, than of more valuable lands in the city. Most fre- 
quently, perhaps, its use is to adjust a course or a prescribed distance to the loca- 
tion of a controlling monument or boundary. We do not think that it would cover 
any such discrepancy in the description in the binder as would be necessary to 
adjust the latter to the actual location of the cement. But, even if we should escape 
the difficulties for- plaintiff caused by the statement of the distance from Berry 
street of the parcel described in the binder, there would remain other difficulties 
which seem to us insuperable. The parcel is described as located “on North 13th 
Street,” and “running about 175 feet on N. 13th and 80 feet deep.” This descrip- 
tion means a parcel of land 80 feet deep from the boundary of North Thirteenth 
street, there being no qualifying word “about,” and this depth, as we understand 
the descriptions, would not come within a considerable distance of the place where 
was actually located the cement. Neither do we overlook the claim made in behalf 
of plaintiff that an inconsistent line of description may be dropped out and dis- 
regarded where there is a complete description of a parcel of land without it. That 
rule is not applicable here. The description in the binder of the parcel as being 
250 feet west of Berry street is quite essential to the location and complete descrip- 
tion of the premises intended to be bound by it. 


[3] The provisions of the New York standard fire insurance policy of which 
we may take judicial notice provide that the insurer insures against damage by 
fire to the property described in the policy “while located and contained as described 
herein, * * * but not elsewhere.” The description is a warranty, the truth of which 
is a condition precedent to any liability on the part of the insurer. Bryce v. Lorillard 
Fire Ins. Co., 55 N. Y. 240, 14 Am. Rep. 249; Bahr v. Nat. Fire Ins. Co., 29 N. Y. S. 
1031, 80 Hun, 309; London Assurance Corp. v. Thompson, 62 N. E. 1066, 170 N. Y. 
94. Thus on the evidence now presented it appears to us, subject to the considera- 
tion hereafter of certain claims made by the plaintiff, that, in the misdescription 
of the location of the insured property inserted by it in the binder proffered to 


defendant’s representatives, the plaintiff was guilty of a breach of warranty which 
prevents it from recovering. 


[4] In this connection it may also be stated that it was error to receive in 
evidence the lease made to plaintiff of certain premises, and whereby apparently 
plaintiff intended to identify the parcel described in the binder with ‘the one on 
which was actually located the cement. The description in this lease was of “a 
one-story shed on North 13th street on the north side of said street beginning about 
250 feet west of Berry street,” etc. The description in the binder in our opinion 
was free from ambiguity. It was not of a shed, but of a parcel of land, and there 
was no justification for the attempt to show by a reference to the shed mentioned 


in the lease to plaintiff that the description in the binder covered some other parcel 
of land than it did. 


[5] Likewise, defendant’s objection was well made to that part of the charge 
which in effect instructed the jury that plaintiff’s alleged misrepresentation that the 
cement was located “in the open,” when as a matter of fact it was stored in a 
shed, would not be a defense to this action, unless such misrepresentation was know- 
ingly and intentionally made. Independent of the fact that the policy contained 
an express provision that it should be “void if the insured has concealed or mis- 
represented any material fact or circumstances concerning this insurance or the 
subject thereof,” the trial justice confused the general rules applicable to a plain- 
tiff seeking to recover damages at law for fraudulent misrepresentation and those 
applicable to a defendant who sets up the defense, to an action to hold him liable 
on a contract that such contract was procured by material misrepresentations. In 
the former case it is true, as stated by the justice, that the plaintiff must establish 
that the alleged misrepresentations were not only false, but were known to be so 
by those making them, and that they were made for purposes of deceit. Reno v 
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Bull, 124 N. E. 144, 226 N. Y. 546. That, however, is not the rule in the second 
class of cases referred to. The defense there set up is in its nature an equitable 
one, and a party who is defending is entitled to succeed under the same rule that 
would be applicable if he were seeking as plaintiff to procure a recission of a con- 
tract by reason of false representations. In either case all that is necessary to be 
shown is that the contract, being invoked against him, was induced by representa- 
tions which were false and material, and upon which reliance was placed in execut- 
ing the contract. We know of no difference between actions on fire insurance 
policies and life insurance policies in this respect. Armour v. Transatlantic Fire 
Ins. Co., 90 N. Y. 450; Leary v. Geller, 120 N. E. 31, 224 N. Y. 56; E. D. P. Dye 
Works v. Travelers’ Ins. Co., 138 N. E. 401, 234 N. Y. 441, 26 A. L. R. 1505; 
Sparer v. Travelers’ Ins. Co., 173 N. Y. S. 673, 185 App. Div. 861, and cases there 
cited. 

[6, 7] It seems to be urged in reply to the defenses predicated upon misdescrip- 
tion of the location of the insured property and misstatement of its location in an 
open yard rather than in a shed that defendant had maps of this neighborhood, 
and that by use of such maps, coupled with personal investigation, it might have 
discovered the true location of the insured property, and that, because it might 
have done this, and did not do it, plaintiff is relieved of any unfavorable conse- 
quences of what was erroneously placed in its binder and inaccurately stated by 
its agent. The underlying thought in this argument seems to be that there is no 
reason for a rule charging an applicant for insurance with the ordinary conse- 
quences of misrepresentation, if the insurer has the means of ascertaining that such 
misrepresentation has been made. 

In the first place, it appears that some one of defendant’s agents did make an 
examination of insurance maps in connection with the binder proposed by plaintiff, 
but, of course, such examination did not disclose that the description of location 
given in the binder was incorrect, and it was in an attempt to discover, as alleged, 
more about the actual location of the cement that the misrepresentation was made 
that it was in the open yard. But aside from this answer we know of no novel 
or exceptional rule which covers the subject of misrepresentation in the case of 
insurance policies, and, so far as we are aware, it has never been held by any 
authority of substantial weight that a person making a material misrepresentation 
in an application for insurance will be relieved from the consequences thereof if he 
can show that the other party, by the exercise of sufficient diligence and pains, 
might have discovered the inaccuracy of the representation. Undoubtedly many 
cases can be found where it has been held that a party who knew, or was charge- 
able with knowledge of, the facts would not be allowed to defend against his con- 
tract on the ground that he had been misled by a misrepresentation of facts so within 
his knowledge. Such is the effect of the case of O’Rourke v. Hancock Mut. Life 
Ins. Co., 50 A. 834, 23 R. I. 457, 57 L. R. A. 496, 91 Am. St. Rep. 643, relied on 
by the plaintiff. But the general rule applicable to this case that an applicant for 
insurance cannot be relieved from a misrepresentation on the ground that the insurer 
might have discovered its falsity is sufficiently stated in Sanders v. Cooper, 22 N. E. 
212, 115 N. Y. 279, 5 L. R. A. 638, 12 Am. St. Rep. 801. 

For all of these reasons the judgments should be reversed, and a new trial 
granted, with costs to abide event. 


Cardozo, Pound, McLaughlin, Crane, Andrews, and Lehman, JJ., concur. 
Judgments reversed, etc. 


GREAT AMERICAN INS. CO. v. ALLEN et al. (No. 15336.) 
(Supreme Court of Oklahoma. Sept. 22, 1925. Rehearing Denied Feb. 2, 1926.) 
(Syllabus by the Court.) 

1, APPEAL AND ERROR—PARTY CANNOT PERMIT CASE TO BE 

TRIED O NONE THEORY, AND, AFTER ADVERSE JUDGMENT, TRY 
IT ON DIFFERENT THEORY ON APPEEAL. 
__A party cannot stand by and permit his case to be submitted upon one theory 
without objection, then, if judgment of the court is against him, try it upon a 
different theory in his court. 


(For other cases, see Appeal and Error, Dec. Dig. § 882[3].) 
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2. INSURANCE—RULE THAT RETURN OF UNEARNED PREMIUM IS 
ESSENTIAL TO CANCELLATION OF POLICY HELD NOT AP- 
PLICABLE, WHERE ASSURED WAIVES RIGHT TO RECEIVE IT._ 
The rule that a return of the unearned premium on a fire insurance policy is 

essential to cancellation by the company, being for the benefit of the insured, is not 

applicable, where the assured waives the right to receive the same. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Carter County; Asa E. Walden, Judge. 

Action by S. C. Allen and others against the Great American Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Albert L. McRill, of Oklahoma City, for plaintiff in error. 

Potterf & Gray, of Ardmore, for defendants in error. 

Estes, C. Parties will be referred to as they appeared in the trial court, in- 
verse to their order here. Plaintiffs had judgment against defendant on a fire insur- 
ance policy covering a building, stock of merchandise, furniture, and fixtures, be- 
longing to the plaintiffs the Allens, totally destroyed by fire, from which defendant 
appeals. At the conclusion of the evidence, defendant demurred thereto. 

[1] 1. The first alleged error is that plaintiffs failed to show proof of loss as 
required by the policy. The Allens, by notice, did cause the agent of defendant to 
view the loss in three days thereafter; defendant refusing to pay same. Counsel 
for plaintiffs requested counsel for defendant to state the grounds of such demurrer 
and in what particular the evidence was insufficient and the court advised counsel 
for defendant that its demurrer would go only to the grounds stated. Counsel for 
defendant urged other grounds and at no time specified that the evidence showed 
no proof of loss had been made or notice given to defendant. The rule that a party 
cannot stand by and permit his case to be submitted upon one theory without objec- 
tion, then, if the judgment of the trial court is against him, try it upon a different 
theory in this court, is so well settled as not to require a citation. 

It is next urged that plaintiffs did not make out a case because plaintiffs the 
Allens had assigned all their rights under said policy to their coplaintiff, York. 
The record is undisputed that the Allens did assign their rights in the policy to the 
plaintiff York for the benefit of their creditors; that, if the policy were paid, there 
would be a residue coming to them. The Allens were at least proper parties. This 
assignment is wholly without merit, and, in fact, is not seriously argued and pre- 
sented in the brief. 

[2] 2. It is also urged that the Allens had other insurance on the property 
and, under the policy sued upon, the loss should be pro-rated. The record is clear 
that the Allens had had another policy; that they sought to cancel the same and 
received a check for the unearned premium thereon in order to procure defend- 
ant’s policy; that said check was that of the agent of such other company and was 
unpaid for want of funds; that the Allens had not received the amount thereof at 
the time of the trial; that it was the intention of both such other company and the 
Allens that such policy should’ be canceled, and it was so treated by the parties 
thereto. The rule that the return of the unearned premium is esential to cancella- 
tion by the company has no application. Such rule is for the benefit of the assured 
and may be waived. It was clearly waived by the Allens. Liverpool, London & 
Globe Ins. Co., Limited, v. Tharel et al., 174 P. 773, 68 Okl. 307. 

This appeal is wholly without merit. 

Let the judgment be affirmed. 


NUSBAUM v. HARTFORD FIRE INS. CoO. 
(Supreme Court of Pennsylvania. Feb. 1, 1926.) 
132 Atlantic Reporter 177. 


1, INSURANCE—FIRE POLICY CLAUSE COVERING LOSS OF PROFITS 
CONSTRUED. 


Where fire policy on ice plant provided indemnity “for loss of profits and other 
fixed charges due to disablement of power plant and machinery causing cessation of 
plant,” and insured stored ice in building containing no machinery, it was properly 
held that loss of profits was not limited to those due to disablement of power plant 
and machinery. 


(For other cases, see Insurance, Dec. Dig. § 507.) 
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2. INSURANCE—FEASIBILITY OF STORING ICE IN BUILDING UN- 
TOUCHED BY FIRE HELD FOR JURY. 
Where ice plant was covered by fire insurance, and loss of ice in storage was 
shown, and it appeared there was another building in plant not destroyed by fire 
where insured could have stored ice, feasibility of such storage held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


3. INSURANCE—DURING PLANT RECONSTRUCTION, AMOUNT OF ICE 
MANUFACTURED AND DEMAND THEREFOR HELD FOR JURY. 
Where fire insurance policy on ice plant covered loss due to disablement of power 

plant, and reconstruction occurred during winter, it was for jury to consider whether 

during construction period ice output exceeded demand. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE—WHETHER LOSS OF PROFITS WAS DUE TO IN- 
CREASED PRODUCTION AND DECREASED PRICE, AND NOT TO 
FIRE, PROPERLY HELD FOR JURY. 

Where fire insurance policy on ice plant covered loss of profits, whether loss was 
caused by increased production, and decrease in selling price, and not by fire, was 
properly held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

7. INSURANCE—CONSTRUCTION OF DOUBTFUL FIRE’ POLICY 
CLAUSES SHOULD BE IN FAVOR OF INSURED. 

In action on fire insurance policy for loss of profits of ice plant, where clauses 
in policy are not clear in meaning, doubts in construction of language should be re- 
solved in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

} Appeal from Court of Common Pleas, Delaware County; William B. Broomall, 

udge. 

Action by Lee Nusbaum against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, Sad- 
ler, and Schaffer, JJ. 

Albert L. Moise and Henry A. Craig, both of Philadelphia, and. W. Roger Frone- 
field and Lutz, Ervin, Reeser & Fronefield, all of Media, for appellant. 

Albert J. Williams, of Media, for appellee. 


ScuarrFer, J. [1] This is an action on a contract of insurance covering loss of 
profits in plaintiff's business due to fire. The verdict was in plaintiff’s favor, and de- 
fendant appeals. When the case was here before (276 Pa. 526, 120 A. 481), we re- 
versed the judgment in plaintiff’s favor, and sent the case back for another trial be- 
cause he had erroneously been allowed to testify to certain elements which entered into 
the loss of “fixed charges” which it was alleged he sustained. It was not urged upon 
us at that time that defendant was entitled to binding instructions; the main question 
being that the damages had not been properly proved. Now it is contended that the 
trial judge should have given binding instructions for defendant because the loss 
was not caused by one of the risks insured against. Passing the question whether 
defendant, not having raised this question on its former appeal, should be permitted 
to raise it now. (Hewitt v. Democratic Publishing Co., 271 Pa. 546, 115 A. 838), we 
think there is nothing in appellant’s contention in this respect. It is based upon a 
clause in the policy providing: 

“Tt is further understood and agreed that it is the intention of this insurance to 
reimburse the insured for loss of profits and other fixed charges due to the disable- 
ment of power plant and of power machinery, causing cessation of the operation of 
the plant (in whole or in part) caused by fire in such building or buildings on the 
premises.” 

Appellant would limit the loss of profits and other fixed charges to such as are 
due to the disablement of power plant and power machinery, pointing out that there 
is no evidence that the storage house which was destroyed by fire contained any power 
machinery or any machinery whatever used in manufacturing ice, which was plain- 
tiff’s business. We think the policy warrants no such narrow reading. As was pointed 
out in our previous opinion, the main purpose of the insurance was to indemnify 
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plaintiff for his loss of profits during the time the plant was in whole or in part out 
of use, and the language “and other fixed charges due to the disablement of power 
plant and power machinery” implies liability on such account in addition to liability 
for lost profits. 

[2, 3] Appellant’s second proposition is that there can be no recovery because 
plaintiff could have stored all the ice required for his needs in a storage house which 
was not destroyed, but failed to do so. Plaintiff answers that the ice stored in the 
two houses was of different widths, and it would not have been practicable to put 
the two sizes of ice cakes in the same storage house, as this would result in an un- 
even surface and in the breaking of the ice in getting it out. This dispute gives rise, 
not to a question of law, but one of fact necessarily for the jury’s solution. Likewise 
a jury question is that embodied in the proposition as to whether there was a demand 
for more ice than plaintiff actually manufactured during the period of reconstruction, 
which was during the winter time. Appellant as to this entirely overlooks the fact 
that during the winter, when sales fell off, plaintiff manufactured and stored ice to 
draw on in the summer, when sales exceeded production. 

[4] As to the contention that plaintiff’s loss of profits was caused by the increased 
cost of production and the decrease in selling price, and not by the fire, it is sufficient 
to say that the argument made in support of it has not convinced us that this question 
was not properly left by the court to the jury. 

[5] Appellant argues that the corresponding seasons of the year before and after 
the fire should have been compared to arrive at the loss of profits. This might be 
true, provided plaintiff sold the ice as it was produced, but, when account is taken of 
the fact that ice was produced in the winter months and stored, which was sold in 
the summer, it is difficult to understand how the comparison contended for could be 
said to be the proper one. 


[6] Appellant’s final complaint is that the court gave the jury no definite rule by 
which to measure the damages sustained. On this feature of the case, it calls to our 
attention decisions such as Otis Elevator Co. v. Flanders Realty Co., 244 Pa. 186, 90 
A. 624, and Shimer v. Penn Electric Smelting Corporation, 273 Pa. 467, 117 A. 213; 
the criticism being that the trial judge permitted the jury to adopt a measure of dam- 
ages of its own without guidance in the instructions. After reading the entire charge 
on the subject of damages, we think this criticism not warranted. The court charged 
as to the measure of damages contended for by plaintiff and that contended for by 
defendant, and also submitted a measure of its own based on figures to be found in 
the testimony. What the court evidently meant when it said the jury could adopt 
any system of calculation which commended itself to their good judgment was that 
they could adopt any of the systems of calculation which he had submitted to them 
That this was the understanding of counsel at the time is borne out by the fact that 
the able advocate who tried the case of defendant in the court below, now elevated 
to the bench, quite evidently did not construe the court’s language as it is now con- 
tended it should be construed, as the wording of his exception indicates. 

[7] We have examined each one of the assignments of error, and find none of 
them of sufficient merit to warrant a reversal of the judgment. The case has been 
tried three times, and, if defendant is in difficulties in impressing courts and juries 
with the strength of its position, this is due to the circumstance pointed out in our 
former opinion that the language of its policy is not clear in meaning. This being 
so, it is met by the rule of law there adverted to that doubts in the construction of 
the language used by it should be resolved in favor of the insured. 

The judgment is affirmed. 


HARTFORD FIRE INS. CO. v. GRAY et av. (No. 11900.) 
(Supreme Court of South Carolina. Jan. 25, 1926.) 
131 Southeastern Reporter 428. 
INSURANCE—INSURANCE COMPANY MAY RECOVER ON NOTE, WITH 

PROVISION FOR LAPSE OF POLICY UPON DEFAULT IN PAY- 

MENTS. 

In action on insurance note, with provision for lapse of policy in case of default 
in any of payments, it is no defense that insured had defaulted in payment, thus caus- 
ing lapse of policy, and insurance company is entitled to recover full amount of note. 

(For other cases, see Insurance, Dec. Dig. § 187[1].) 
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Jed Appeal from Common Pleas Circuit Court of Bamberg County; Thos. S. Sease, 
udge. 

Action by the Hartford Fire Insurance Company against Mrs. S. C. Gray and 
another. From a judgment for plaintiff on a directed verdict, plaintiff appeals, because 
of insufficient relief. Reversed and remanded for new trial. 

The exceptions are as follows: 

Appellant, Hartford Fire Insurance Company, excepts to the order of nonsuit 
granted herein by Hon. T. S. Sease, and the judgment of the circuit court thereupon 
entered, and also to the order of his honor refusing to strike out the allegations of 
the answer, upon the following grounds: 

I. His honor erred in overruling appellant’s motion to strike out the allegations 
of the several defenses set up in the answer of the defendant’s, the error being: (a) 
That the motion therefor was properly noticed; (b) the motion of appellant was meri- 
torious, and should have been granted. 

II. His honor erred in granting the nonsuit upon the grounds stated by respond- 
ent’s counsel in his motion. If this court holds that the nonsuit was granted on those 
grounds, the error being: (a) Because respondent’s motion was predicated on the 
policy which was not in evidence, and, therefore, not subject to construction, and being 
construed without being put into evidence until which time appellant’s counsel could 
not argue its construction, amounts to the deprivations by the court of “due process 
of law” to the appellant’s and violates article 5 of the Amendments to the Constitution 
of the United States of America, and section 5 of article 1 of the Constitution of the 
state of South Carolina; (b) in holding in effect that the contract between plaintiff 
and defendant was unilateral, such a finding amounting to holding as a matter of law 
that a contract binding upon the defendants and the plaintiff for five years automatic- 
ally ceases to be binding upon the defendants in case of their own default and when 
the plaintiff is not in default; (c) because such a finding amounts to the statement 
as a proposition of law that an insurance company cannot limit its liability on a fire 
insurance policy, the consideration for which is one-fifth of the premium paid in cash, 
and the balance on installment note for the other four-fifths, payable at the end of 
one, two, three, and four years, respectively, by providing that the policy shall be 
suspended while installments on premium notes remain due and unpaid, the considera- 
tion for such limitation of liability being a reduction of premium; (d) in holding in 
effect that respondent can claim a rescission of their contract while they themselves 
are in default and not the appellant. 

III. His honor erred in granting the nonsuit for the reasons stated by his honor, 
same not being responsive to the motion of respondent, upon grounds not apprehended 
or discussed by the attorneys, and there being no testimony upon which the findings 
of fact or conclusions of law of his honor could be based. 

IV. His honor erred in granting the nonsuit, the error being that in granting the 
motion for a nonsuit his honor gave consideration to the policy, and construed it to 
provide that “either party could cancel the policy at will,’ and to provide that it 
“canceled itself when the premiums were not paid according to the terms of the note 
and policy,” when said policy had not been introduced into evidence; such a finding 
amounting to the depriving of the appellant of “due process of law” and the violation 
of article 5 of the Amendments to the Constitution of the United States of America, 
and section 5 of article 1 of the state of South Carolina. 

V. His honor erred in granting the nonsuit, the error being that, in order for his 
honor to have found the facts that he did, it was necessary that evidence legally before 
the court be produced on the following questions, viz. what the contract between the 
parties was, whether it was supported by a valid consideration, whether the contract 
was legal, whether the respondents had performed their contract, whether either party 
had waived any of the provisions of the contract, whether the contract could be can- 
celed, and how, etc., which issues had been raised by defendants’ answer, but upon 
which there was no evidence whatsoever, and to which issue appellant never had an 
opportunity to reply, since defendants moved for a nonsuit without putting up evi- 
dence; and his honor’s order has deprived appellant of “due process of law” in vio- 
lation of article 5 of the Amendments to the Constitution of the United States of 
America, and of section 5 of article 1 of the Constitution of the state of South 
Carolina. 

VI. Erred in arbitrarily and without evidence fixing the rate and premium for 
insurance on defendant’s property. 
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_Erred in holding that $3.75 was a reasonable attorney’s fee for bringing this 
action. 

J. Wesley Crum, of Bamberg, for appellant. 

Ninestein & Baxley, of Blackville, for respondents. 

RamacE, A. A. J. This is an action on a note, and was called for trial at the 
spring, 1924, term of the court of common pleas for Bamberg county. 

The first exception relates to the refusal of a motion to strike out from the 
answer the defeneses, but this exception was abandoned at the hearing. 

At the trial plaintiff introduced the note which will be hereafter set out in full. 
Then defendant’s attorney moved for a nonsuit on the ground that, when there was 
a default in any payment of any of the installments, the liability of the insurance 
company ceased, and it was no longer bound in any way whatsoever, and was conse- 
quently no longer a party to the contract; that therefore, after the lapse of the policy 
because of the default in payment, the contract automatically became a unilateral 
contract, and by reason thereof ceased to be valid in law. After some discussion, the 
court did not grant a nonsuit, but directed a verdict for the plaintiff for $15 and a 
25 per cent. attorney’s fee, making a total of $18.75. The court use dthe following 
language: 

“T am inclined to the view that the policy canceled itself, when the premiums were 
not paid according to the terms of the note and policy. Plaintiff is only entitled to 
a proportionate amount of the one-year premium by virtue of the reduced rate.” 

The court, speaking to Mr. Ninestein: 

“You have already made a motion for a nonsuit, and you are precluded from put- 
ting up testimony. I think that the plaintiff is entitled to the full amount of one-year 
insurance. You know they can get insurance cheaper by taking it for five years, and 
you are entitled, Mr. Crum, to recover the short rate that they get the benefit of.” 

Plaintiff then appealed from the directed verdict for $18.75, upon exceptions which 
will be set out in the report of the case. 

We shall consider the exceptions seriatim, but confine ourselves to the questions 
that in our judgment determine this appeal. 

It is well to note at the outset that the policy of insurance was never introduced, 
nor was there any testimony to sustain the defenses set up in the answer. The only 
frm of an evidentiary nature in the case was the note which will be set out in 

ull later. 

Judge Sease directed a verdict on his own motion, which is proper and allowable 
in a case where the law and facts warrant it, even in the absence of a motion to that 
effect, or even where a motion for a nonsuit has been made as in the present case. 
But, as. will be shown in the discussion later on, a verdict should not have been directed 
for $18.75. But, even had the judge passed on the motion for a nonsuit, under the 
law and facts of this case, he could not even have granted that motion. 

The following is the note: 

“The company is authorized to insert in this note the number and date of policy. 

“320.72. For value received, in policy No. F 1359 T I 841 dated the 30th day of 
April, 1920, issued by the Hartford Fire Insurance Company, Hartford, Conn. We 
promise to pay to the said company or order (by mail, if requested) at the office of 
its Southern Farm Department, in Atlanta, Georgia, with expenses of collection and 
attorney’s fees, and without relief from valuation or appraisement laws, three hun- 
dred twenty dollars and seventy-two cents, payable in installments as follows: Eighty 
dollars and eighteen cents, each, upon the first day of May 1st, 1921, 1922, 1923, 1924, 
respectively, without interest. 

“And it is hereby agreed that in case any of the installments herein named shall 
not be paid at maturity, or if any single payment, promissory note (acknowledged as 
cash or otherwise) given for the whole or any portion of the premium for said 
policy shall not be paid promptly when due, this company shall not be liable for loss 
during such default, and the said policy shall lapse until payment is made to this com- 
pany at the Southern Farm Department at Atlanta, and the whole amount of install- 
ments or notes remaining unpaid on said policy may be declared earned, due, and 
payable, and may be collected by law. In settlement of any loss under above policy, 
this company may deduct therefrom the entire amount of unmatured installments of 
this note. This note is given in payment for above policy of insurance. 

“Mrs. S. C. Gray. 
“J. H. Rhoad.” 
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In the case of Continental Insurance Co. v. Boykin, 25 S. C. 323, we find: 
“Defendants insured their residence with the plaintiff company against fire for 
five years at long rates, payable annually in advance, giving their note for the de- 
ferred premiums, with a stipulation that the whole note should become due on failure 
to pay any installment at maturity. The policy provided that on nonpayment of a 
premium the policy should be void, and on nonpayment of an installment the policy 
should not binding during the period of such default. Defendant failed to pay his 
second installment. Held, that the plaintiff was entitled to recover the full unpaid 
balance of the note.” 

In the case of Security Loan & Investment Co. v. J. P. Etheredge, 109 S. C. 32, 
95 S. E. 109, we find: 

“In an action for the premium due on a renewal of a fire insurance policy, it is no 
defense that the insured, the defendant, failed to comply with the iron safe clause of 
the policy, or the provision that he should take an inventory, for it is a well-recognized 
principle of law that no one can be heard to plead his own wrong, and so a party to 
a contract cannot be relieved from performing one provision, because he himself has 
broken another.” 

“Under a contract for insurance on property for a number of years constituting 
an entire, indivisible period, in consideration of an entire, indivisible premium, made 
up partly of cash and partly of a promissory note, the nonpayment of which at 
maturity is to cause the policy to ‘cease and determine, and be null and void and so 
remain, until the same shall be fully paid,’ the maker cannot defeat an action on the 
note on the ground that its nonpayment at maturity avoided the policy, and hence that 
the note was without consideration; nor can he apply the cash payment to the pre- 
mium due prior to the maturity of the note and elect to withdraw from the contract 
and refuse to pay the note.” Robinson v. Insurance Co., 51 Ark. 441, 11 S. W. 686, 
4 L. R. A. 251; St. Paul Fire and Marine Insurance Co. v. Coleman, 6 Dak. 458, 
43 N. W. 693, 6 L. R. A. 87. 


A policy of insurance issued by a mutual company provided that the policy 
should be void; provided: 

“Any assessment on the premium note should not be paid within 30 days. An 
assessment was made which was not paid within the 30 days, and afterward a further 
assessment was made which was also unpaid. An action was brought for both assess- 
ments. Held, that the failure to pay the first assessment within the thirty days did 
not ipso facto render the policy void, but that the company could waive the condition, 
and could, therefore, lawfully impose the second assessment.” Columbia Insurance 
Co. v. Buckley, 83 Pa. 293, 24 Am. Rep. 172. 

Quite a different question would be presented, if for any reason the facts in this 
case should bring into play the rule laid down in 32 Corpus Juris, p. 1210, § 348: 

“Lapse or forfeiture of a policy, its cancellation by either party, or its surrender 
by insured, under the provisions of the contract of insurance, generally releases in- 
sured from liability for premiums not heretofore earned, but not for premiums earned 
while the policy was in force.” 

This was evidently the rule Judge Sease had in mind which he directed a verdict; 
but the facts of the present case, so far as they had been developed at the trial, did 
not call for the application of the rule, but the case is governed by the other citations 
of authority set out above. 

Indeed, we find in Corpus Juris, immediately after the statement just quoted: 

“However, where the company waives forfeiture or its right to cancel and elects 
to continue the policy in force, insured may still remain liable for the premium 
claimed to have been earned thereafter.” 32 Corpus Juris, pp. 1210, 1211. 

In view of the fact that the policy was not in evidence, that there was no testi- 
mony introduced to prove the allegations of the answer, and in view of the law as 
set out above, it is clear that it was error to direct a verdict for $18.75, and it is also 
clear that it would have been error to have granted a nonsuit. 

The judgment of this court is that the judgment of the circuit be reversed, and 
that the case be remanded to the circuit court for a new trial. 

Watts, J., concurs. 

Cothran, J., and Marion and Purdy, A. A. JJ., concur in result. 

Gary, C. J., did not participate. 

Coturan, J. I concur in the result of the opinion prepared by Mr. Acting Asso- 


ciate Justice RAMAGE, and for that reason desire to express by views of this case 
upon somewhat different lines. 








Fire] Northern Assur. Co. Ltd. v. Lawrence 719 


It appears that on April 30, 1920, the insurance company issued to the defendants 
a policy of fire insurance covering certain buildings, and in an amount not stated in 
the record for appeal. The policy was not introduced in evidence at the trial, but it 
appears elsewhere that the insurance was for a term of five years beginning April 30, 
1920. The premium for the first year was paid in cash at the time of the issuance 
of the policy, and at the same time the defendants executed and delivered to the 
insurance company their note for $320.72, payable in four equal annual installments 
of $80.18, on the Ist day of May in each of the years 1921, 1922, 1923, and 1924, with- 
out interest, together with expenses of collection and attorney’s fees. The note pro- 
vided that the failure to pay any installment at maturity should work a suspension 
of the policy so long as such default continued, and that the company would not be 
responsible for a loss occurring during such suspension, and that the policy should 
lapse until payment should be made to the company at its office in Atlanta. It also 
provided that any such default would, at the option of the company, effect a maturity 
of the entire note. 

The insured failed to pay the installment which was due on May 1, 1921, and 
also the installments which were due in May, 1922, and May, 1923. In June, 1923, the 
plaintiff instituted this action for the full amount of the note, $320.72, and for a 
reasonable attorney’s fee. No interest upon the note was asked. 

The defendants in their answer set up several defenses, but the only one that 
requires consideration is that the default of the defendants in paying the installment 
which was due on May 1, 1921, effected a cancellation of the entire note and relieved 
them from all obligation to pay it or any part of it. 

At the trial before his honor, Judge Sease, the plaintiff offered the note in evi- 
dence, and rested. The answer admitted that the installment which was due on May 
1, 1921, had not been paid. There was therefore nothing more for the plaintiff to 
prove. The attorney for the defendants then moved for a nonsuit substantially upon 
the ground taken in the answer above referred to. 

The circuit judge sustained this contention, holding that the default in the pay- 
ment of the installment due May 1, 1921, canceled the note and the insurance. He, 
however, refused the motion for a nonsuit, holding, in substance, that, as the insured, 
up to May 1, 1921, had secured insurance for a year at the five-year term rate of 
$80.18, which was less than the rate for a single year would have been, the defendants 
should pay to the plaintiff the difference between the long-term rate and the short- 
term rate, which without any evidence he assumed to be $15.00. Of his own motion 
therefore he directed a verdict in favor of the plaintiff for $15 plus $3.75 attorney’s 
fee, total $18.75. 

From the judgment entered upon this verdict (I assume), the plaintiff has 
appealed upon exceptions which fairly raise the points hereafter considered. The 
appeal should be determined upon a review of the construction placed upon the con- 
tract evidenced by the note sued upon by the circuit judge. In that construction set 
forth above I think that he was in error. 

The matter is absolutely concluded by the case of Continental Ins. Co. v. Boykin, 
25 S. C. 323; Continental Ins. Co. v. Hoffman, 25 S. C. 327; Security Co. v. Etheredge, 
109 S. C. 32, 95 S. E. 109; Robinson v. Insurance Co., 51 Ark. 441, 11 S. W. 686, 
4 L. R. A. 251; Ins. Co. v. Coleman, 6 Dak. 458, 43 N. W. 693, 6 L. R. A. 87; Ins. 
Co. v. Buckley, 83 Pa. 293, 24 Am. Rep. 172, cited by Acting Justice RAMAGE, which 
under practically similar contracts, sustain the right of the insurance to recover the 
full amount of the note. 

The other defenses set up by the answer have not been considered, and are, of 
course, open to the defendants. See Insurance Co. v. Young, 132 S. C. 34, 129 
S. E. 129. 

Marion and Purdy, A. A. JJ., concur. 


NORTHERN ASSUR CO., LTD., er at. v. LAWRENCE. (No. 2545.) 


(Court of Civil Appeals of Texas. Amarillo. Nov. 11, 1925. Rehearing Denied 
Jan. 6, 1926.) 
278 Southwestern Reporter 476. 
3. FRAUD—FRAUD PROVED AS ANY OTHER FACT. 
Fraud may be proved as any other fact under the same rules of evidence. 
(For other cases, see Fraud, Dec. Dig. § 58[1].) 
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4. INSURANCE—INSURANCE COMPANY BOUND BY ACTS, CONDUCT, 
AND REPRESENTATION OF ITS AGENTS. 


In action on insurance policy, question as to intention of insurance company rela- 
tive to inclusion of goods in terms of policy was not material, since they were repre- 
serited by their agents, and were bound by their acts, conduct, and representations. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from Potter County Court; Sam B. Motlow, Judge. 


Suit by J. W. Lawrence against the Northern Assurance Company, Limited, and 
another. Judgment for plaintiff, and defendants appeal. Affirmed. 

Locke & Locke, of Dallas, and Lumpkin & Trulove, of Amarillo, for appellants. 

F. P. Works and L. C. Barrett, both of Amarillo, for appellee. 

RanpotpH, J. The appellee, in June, 1918, filed two suits in the’ county court of 
Potter county, Tex.—one against the Commercial Union Fire Insurance Company and 
the other against the Northern Assurance Company, Ltd., which suits were afterwards 
consolidated by agreement of parties, and tried together as one suit. On trial, verdict 
and judgment having gone against them, the insurance companies appeal to this court. 
In this court the hearing resulted in the judgment of the trial court being reversed 
and remanded for a new trial. 209 S. W. 430. On the second trial the plaintiff 
again recovered judgment, and the companies have again appealed. 

The controlling and material questions and the questions upon which the defend- 
ants rely to defeat plaintiff’s cause of action are: Did the terms of the policies of 
insurance entitle the plaintiff to recover for the loss of clothing left with him for 
cleaning and pressing which were destroyed by fire? And, if not, was the pletutiff 
entitled to recover the value thereof by reason of the representations made by the 
agents of appellants that the policies did cover and include losses by reason of the 
burning of said clothing? 

It is clear, as held on the former appeal, that the provisions of the policies did not 
include loss occasioned by the destructior of such clothing. The property covered by 
said policies is described in the policies as follows: 

“400.00 on his stock of merchandise, consisting principally of display woolens and 
other merchandise not more hazardous, such as is usually kept for sale in a tailor 
shop. * * *” 

It was further provided in said policies that they should be void if the interest in 
said property of the claimant was other than unconditional and sole ownership. 

After the reversal of the first appeal by this court, the plaintiff amended his peti- 
tion in an attempt to comply with the requirements of the opinion of this court. In 
discussing the fact that the description of the property insured as made in the poli- 
cies did not include the goods burned, Judge Boyce, for this court, said: 

‘If it was the intention of the parties to contract for the insurance of the goods 
and this intention, by mutual mistake, or mistake on the part of the appellee and 
fraud or inequitable conduct on the part of appellants, was not expressed in the 
policies, then appellee, in order to recover, must set up such facts as would authorize 
a reformation of the policy, and seek recovery thereon as if it was reformed to ex- 
press the terms of the contract intended. A=tna Ins. Co. v. Brannon, 99 Tex. 391, 89 
S. W. 1057, 2 L. R. A. (N. S.) 548, 13 Ann. Cas. 1020; Delaware Insurance Co. v. 
Hill [Tex. Civ. App.] 127 S. W. 286, 288; Conn v. Hagen, 93 Tex. 334, 55 S. W. 325; 
Pomeroy’s Equity Jurisprudence (3d Ed.) § 1376.” 

Plaintiff in his amended petition sets up the mistake of the parties to the con- 
tract, and the misrepresentations and fraud on the part of the agents, substantially 
as follows: 

That at the time of the issuance of the policies the defendants had notice of all 
facts pleaded, and knew that the plaintiff was not the absolute owner of the goods 
except in a qualified way; that he had his lien thereon for cleaning and pressing the 
clothing; that this fact was well known to all parties to said policies at the time 
they were issued, and that the money mentioned in said policies was so paid to the 
defendants while they well knew the condition of the title to same; that, knowing all 
such facts, the defendants issued said policies, accepted said premiums and money 
paid for said policies, and have kept the same, and in equity and good conscience ought 
not be allowed to dispute the fact that they insured said goods under the defective 
description, mentioned in said policies, if same are defective. Plaintiff further alleges 
that, if the defendants did know that they were not properly describing said goods in 
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said policies, then plaintiff alleges that defendants represented to plaintiff that they 
had written said policies so as to cover said goods and indemnify against loss, and 
thereby misrepresented the facts to plaintiff, and induced plaintiff to believe, and he 
did so believe, that they had written said policies so as to describe said goods as to in- 
demnify against loss, and that plaintiff relied upon said representations made by said 
agents, and was thereby induced to part with his money paid out on said policies, and 
that the defendants are estopped thereby from ‘claiming that such goods were not 
insured ; that at the time said policies were issued plaintiff did not know how to write 
policies, and did not understand when a proper description of said goods was made, 
but was assured by defendants’ agents that said policies were so written as to include 
the goods burned, and, not knowing and not understanding such matters, he did rely 
upon such representations, and was induced thereby to pay out his money on said 
policies; that, if defendants did know that the goods burned were not properly de- 
scribed in said policies, then plaintiff says that said representations were false and 
fraudulent if said goods were not properly described; that plaintiff believed they 
were true, and was induced thereby to part with the money paid out for said policies; 
and that defendants received said money with said knowledge, and appropriated 
same to their own use and benefit, and in good conscience and in equity this court 
ought to, and is hereby requested to reform said policies, and hold defendants liable 
as though said goods were properly described in said policies. 

[1] The evidence upon the issues of mistake, misrepresentation, and fraud is con- 
flicting, but, the court having submitted to the jury the issues as to whether or not 
the agents of the insurance companies believed at the time the policies were issued 
that they covered clothing left with appellee by his customers for cleaning and press- 
ing, as to whether or not said agents intended to make said policies include and 
insure such goods, as to whether or not the agents represented to plaintiff that said 
policies included said goods, as to whether plaintiff relied upon said representations 
and believed them to be true, as to whether defendants’ agents knew at the time of 
the issuance of the policies the condition of the ownership and title to the clothing 
held by the insured for the purpose of being cleaned and pressed only, and the jury 
having answered all of said issues in the affirmative, and the pleading fully justifying 
the introduction of the evidence and authorizing the introduction of the evidence, we 
have no authority to set aside the verdict and judgment. Nowlin v. Hall, 97 Tex. 
441, 79 S. W. 806; Hodde v. Malong Real Estate Co. (Tex. Civ. App.) 196 S. W. 
347; Mansfield v. Rigsby (Tex. Civ. App.) 273 S. W. 290, 291. 

[2] The issue as to whether the insurance companies knew that the purpose of 
appellee was to insure goods left with him for cleaning and pressing, and that the 
policies were issued with full knowledge on the part of the companies of such pur- 
pose, and the jury’s finding being sustained by evidence, though the evidence is con- 
flicting, is conclusive on us. Mass. Bonding & Ins. Co. v. Texas Finance Corpora- 
tion (Tex. Civ. App.) 258 S. W. 250; A&tna Ins. Co. v. Brannon, 99 Tex. 393, 89 
S. W. 1057, 2 L. R. A. (N. S,) 548, 13 Ann. Cas. 1020; Conn v. Hagan, supra. 

[3] Fraud may be proved as any other fact and under the same rules of evidence. 
Sparks v. Dawson, 47 Tex. 139, 144; Rider v. Hunt, 6 Tex. Civ. App. 238, 25 S. W. 
315; Rohrbough v. Leopold, 68 Tex. 254, 4 S. W. 460, and authorities therein cited. 

[4] Appellants allege error in that the trial court rendered judgment upon con- 
flicting answers that were to the jury submitted. From the issues submitted it will 
be seen that the trial court submitted to them the question of the conduct and repre- 
sentations of the agents and their intentions, and the intention of the plaintiff. He 
then submitted to them the question as to wheher the defendans intended that the 
policies should include the goods burned. Thus the jury answered in the negative. 
The jury evidently, as did the court, distinguished between the intent of the agents 
and the intent of the principals. The jury having found that the agents intended to 
include the goods that were burned within the terms of the policy, it did not neces- 
sarily follow that the intention of the defendants was the same. Under the evidence 
it was not a material inquiry as to what the intention of the defendants was. 
They were represented by their agents, and could be, and were, bound by the acts, 
conduct, and representations of such agents. 

[5] Appellants also allege error on the part of the trial court in excluding the 
evidence of W. A. Askew as to the conversation had with J. C. Haley with reference 
to the first insurance policy, which was later superseded by the policy sued on. Askew 
testified that he “wrote an insurance policy for Brooks and Haley about 1916. I am 
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sure that I did have a conversation with Haley at the time with reference to what it 
would cover. I know I had that conversation with him with reference to whether 
the policy would cover goods there for cleaning and pressing, but just what it was— 
I know I had a conversation about what it would cover, but as to recollecting it— 
* * * As to what became of the policy we wrote, we sent in a report, and the policy 
was asked to be canceled, and it was. returned.” The fact that the witness told Haley 
that the policy would not cover goods held for cleaning and pressing was admissible, 
and this was testified to by the witness. What became of the policy and that it was 
canceled were in evidence. The reasons for the cancellation could only be shown by 
the witnes as hearsay; hence the court did not err in excluding it. 

We have carefully considered all of appellants’ propositions and assignments, and, 
finding no reversible error, overrule them, and affirm the judgment of the trial court. 





NATIONAL UNION FIRE INS. CO. OF PITTSBURGH v. RICHARDS. 
(No. 301.) 
(Court of Civil Appeals of Texas. Waco. Dec. 17, 1925.) 
278 Southwestern Reporter 488. 

1. INSURANCE—STIPULATION THAT FIRE POLICY BECOME VOID IF 
PROPERTY VACANT HELD BINDING. 

Where fire policy provided it should become void if property remain vacant 
for 10 days, such policy became void when property was unoccupied from January 
24 till March 10, and reoccupancy would not restore validity unless forfeiture was 
waived by insurer. 

For other cases, see Insurance, Dec. Dig. § 323[2].) 

4. INSURANCE—STATUTE RELATIVE TO VOIDING INSURANCE 
POLICY HELD NOT TO APPLY TO CONTRACTUAL PROVISION 
THEREIN; VACANCY PROVISION NOT AFFECTED BY STATUTE. 
Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 4947, 4948, relative to voiding insur- 

ance policies, do not apply to contractual relations and provisions of fire policy, 

and, where terms of policy provided it should be void if property was vacant for 

10 days, such statute did not make a vacancy for that period immaterial. 

(For other cases, see Insurance, Dec. Dig. §§ 309, 323[1].) 

6. INSURANCE—PROVISION OF ENTIRE POLICY NEED NOT BE 
PLEADED, WHERE POLICY IS IN EVIDENCE. 

Where insurance policy was offered in evidence before jury, it was not neces- 

sary for plaintiff to plead entire provision of policy in connection with his sup- 
plemental petition. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

Error from District Court, McLennan County; Giles P. Lester, Judge. 

Action by Ben C. Richards against the National Union Fire Insurance Com- 


pany of Pittsburgh. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded. 


Thompson, Knight, Baker & Harris, of Dallas, and Witt, Terrell & Witt, of 
Waco, for plaintiff in error. 
Williams, Williams, McClellan & Lincoln, of Waco, for defendant in error. 


Barcus, J. In January, 1923, plaintiff in error issued a three-year fire insur- 
ance policy payable to defendant in error, on a tenant house in Waco. In Sep- 
tember, 1924, the house was entirely destroyed by fire, and this suit was instituted 
to recover the face of said policy. Plaintiff in error claims it is not liable because 
the policy of insurance was written upon the building to be occupied by a tenant 
as a dwelling house, and not otherwise, and that thereafter, without its knowledge 
or consent, said property was rented and leased to a tenant as a rooming house, 
and thereby the hazard on said property was materially increased, which, under 
the terms of the policy, made same void. Appellant further claims not to be liable 
because, after the policy was issued, the property remained vacant for more than 
ten days, in violation of the provision contained in the policy that, if the building 
“be or become vacant or unoccupied, and so remain for ten days, the policy shall 
be void.” The defendant in error denied that the property remained vacant for as 
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much as ten days, and specially pleaded that if the tenant converted same into a 
rooming house, it was without his knowledge or consent. 


The cause was submitted to the jury on special issues. The jury found that 
the tenant in the property had used same as a rooming house, and found that such 
use increased the hazard. The jury also found that the defendant in error did not 
know the house was being used as a rooming house. The evidence is undisputed 
that, when the policy of insurance was issued, January 24th, the house was vacant 
and remained vacant until occupied by the tenant Chastain. The jury found that 
he moved into the house March 10th. Each party filed a motion requesting the 
court to enter judgment on the jury’s findings. The court overruled plaintiff in 
errors motion and granted that of the defendant in error, and entered judgment 
in favor of defendant in error for the full amount of said policy, to which action 
of the court the plaintiff in error duly accepted and assigns error on said ruling. 

[1] The policy of insurance sued upon provides that same shall be void if the 
property “be or become vacant or unoccupied and so remains for ten days.” The 
Supreme Court of this state has held, where an insurance policy contains a clause 
providing that the policy shall become void if the property becomes vacant, that if a 
vacancy does occur the policy then becomes totally void, and that a reoccupancy of 
the premises does not restore the validity of the policy, unless the forfeiture was 
waived. East Texas Fire Insurance Co. v. Kempner, 87 Tex. 229, 27 S. W. 122, 47 
Am. St. Rep. 99; Queen Insurance Co. v. Chadwick, 13 Tex. Civ. App. 318, 35 S. W. 
26; Insurance Co. v. Wicker, 93 Tex. 390, 55 S. W. 740. 

[2, 3] Defendant in error contends that the judgment of the trial court should 
be sustained on the theory that the vacancy of the property for more than ten days 
was waived by the plaintiff in error. We have carefully examined the pleadings 
and testimony together with the special issues submitted by the court, and do not 
think this position is tenable, for a twofold reason: (1) It is doubtful whether the 
defendant in error pleaded a waiver of the vacancy provision; (2) the issue of waiver 
was not submitted to the jury, and, where a cause is submitted to the jury on special 
issues on one or more theories, the trial court is not authorized to render a judgment 
on a theory entirely different to that submitted to the jury. Texas Drug Co. v. 
Cadwell (Tex. Civ. App.) 237 S. W. 968; San Antonio Public Service Co. v. 
Tracy (Tex. Civ. App.) 221 S. W. 637; Kirby Lumber Co. v. Conn (Tex. Sup.) 
263 S. W. 902. The defendant in error in his petition alleged that the property was 
not vacant for as much as ten days, and he offered testimony in support thereof, 
and the case was tried and submitted to the jury on that theory. It was error for the 
trial court to render judgment for the defendant in error, in view of the findings 
of the jury. 

[4] Defendant in error further contends that, by virtue of articles 4947 and 4948 
of Vernon’s Sayles’ Civil Statutes, the fact that the property remained vacant 
for more than ten days becomes immaterial, and would not defeat a recovery, since 
the evidence shows the property was not vacant when the fire occurred and the 
prior vacancy did not in any way contribute to or cause the fire. These articles do 
not apply to the contractual relations and provisions contained in a fire insurance 
policy. National Fire Insurance Co. v. Carter (Tex. Com. App.) 257 S. W. 531. 

[5] Plaintiff in error complains of the action of the trial court in refusing to 
let its attorney. in his argument to the jury, state that— 

“The printed part of the policy in suit was the form of policy prescribed by the 
state fire insurance commission of Texas, and that the defendant (plaintiff in error) 
did not and could not do anything further than fill in the blank parts of the policy; 
that it was in this way restricted in the kind of contract it could make with the 
assured.” 

The policy of” insurance offered in evidence had printed on the cover thereof, 
“Texas Standard Fire Policy.” There was no positive proof that said policy was 
as a matter of fact prepared or promulgated by the state insurance commissioner. 
While article 4891 of the 1920 Vernon’s Sayles’ Statutes provides that the state 
insurance commissioner shall prescribe the kind of policies to be issued, where an 
insurance company does issue a policy not on a standard form it can be held liable. 
Article 4896, Vernon’s Sayles’ Statutes; St. Paul Fire & Marine Insurance Co. 
v. Kitchen (Tex. Com. App.) 271 S. W. 893. Where the evidence shows the insur- 
ance company uses the standard form as prepared or promulgated by the state insur- 
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ance commissioner, and the plaintiff in the trial of the cause attacks said policy 
as being unreasonable, technical, and obscure, by reason of the various and sundry 
provisions contained therein, we think it is legitimate for counsel for the insurance 
company, in his argument in reply to said attack, to refer to the fact that the policy 
is the form as promulgated by the state insurance commissioner. Winnsboro Cotton 
Oil*Co. v. Carson (Tex. Civ. App.) 185 S. W. 1002. 

[6] Plaintiff in error complains of the action of the trial court in refusing to 
sustain its special exception to that portion of defendant in error’s supplemental 
petition, which contained the caption of the “Analysis Sheet.” We overrule this 
assignment. The policy of insurance was offered in evidence before the jury, and 
it was not necessary for defendant in error to plead the entire provisions of the 
policy in connection with its supplemental petition. 

[7] Plaintiff in error complains of the action of the trial court in refusing 
to submit certain special issues requested. We overrule said assignment, for the 
reason that the substance thereof was given by the court in the special issues which 
it did submit. 


For the errors herein indicated, the judgment of the trial court is reversed, 
and the cause remanded. 


CAMDEN FIRE INS. ASS’N v. SUTHERLAND. (No. 1829.) 
(Court of Civil Appeals of Texas. El Paso. Nov. 25, 1925. Rehearing Denied 
Dec. 17, 1925.) 

278 Southwestern Reporter 907. 

1. INSURANCE—KNOWLEDGE OF INSURANCE AGENTS WITH GEN- 

ERAL AUTHORITY KNOWLEDGE OF INSURER. 

Insurance agents having general authority to issue policies stand in place of 
insurer itself, and whatever knowledge they possessed with respect to additional 
insurance was knowledge of insurer. 

(For other cases, see Insurance, Dec. Dig., § 378[3].) 

2. INSURANCE—INSURER HELD NOT ENTITLED TO ESCAPE LIA- 
BILITY BY REASON OF INCORRECTNESS OF WARRANTY AS TO 
OTHER INSURANCE, WHERE FACTS WITHIN KNOWLEDGE OF 
GENERAL AGENT. 

Where general agents of insurer had as much knowledge as insured as to insur- 
ance taken out by mortgagee, and promised to ascertain facts and fill in application 
accordingly, insurer could not avoid its liability because of incorrectness of warranty 
against other insurance. 

(For other cases, see Insurance, Dec. Dig., § 379[1].) 

3. INSURANCE—PROVISION INSERTED BY INSURER TO DEFEAT IN- 
SURANCE STRICTLY CONSTRUED AGAINST INSURER. 

Provision inserted by insurer, in its policies, which go to defeat, diminish, or 
forfeit insurance, will be strictly construed against insurer, so that such defense is 
not available unless plain language or obvious spirit of defeasance clause is clearly 
made out. 

(For other cases, see Insurance, Dec. Dig., § 146[3].) 


4. INSURANCE—CLAUSE PROHIBITING PROCURANCE OF OTHER IN- 
SURANCE BY INSURED HELD NOT VIOLATED BY MORTGAGEE 
TAKING OUT INSURANCE FOR HIS OWN BENEFIT. 

Provision in fire insurance policy that it shall be void if insured procures other 
insurance held not violated by mortgagee taking out policy in lt own independent 
right and for his own benefit, to which insured was not a party, and which in no 
way inured to insured, 

(For other cases, see Insurance, Dec. Dig., § 336[3].) 


5. INSURANCE—ONE HAVING INSURABLE INTEREST IN PROPERTY 
MAY INSURE PROPERTY IN WHATEVER AMOUNT AND IN AS 
MANY COMPANIES AS HE DESIRES. 
So long as person has an insurable interest in property, he may insure property 
in whatever amount he desires, and in as many companies as he desires, so long 
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as he can find companies who will issue such policies, and is not restricted to 
insuring value of property. 


(For other cases, see Insurance, Dec. Dig., § 140%.) 


6. INSURANCE—CHATTEL MORTGAGE CLAUSE HELD NOT TO MAKE 
MORTGAGEE AGENT OF MORTGAGOR IN PROCURING INSUR- 
ANCE. 

Clause in chattel mortgage, authorizing mortgagee to take out insurance with 
loss payable to mortgagee, held not to make mortgagee agent of mortgagor in taking 
out insurance for its own benefit and in its own name, nor was notice to mortgagee 
notice to insured. 

(For other cases, see Insurance, Dec. Dig., § 336[2].) 


7. INSURANCE—WHERE , MORTGAGEE RELEASED ITS MORTGAGE, 

MORTGAGOR COULD RECOVER. 

In action by chattel mortgagor on policy, it was his duty to show that, on insurer 
paying him for loss, it would not also be called on to pay mortgagee, under clause 
making loss payable to it, but mortgagee having released its mortgage, mortgagor 
was entitled to recover. 

(For other cases, see Insurance, Dec. Dig., § 581.) 


9. INSURANCE—MORTGAGE DEBT NOT DISCHARGED BY MORT- 
GAGEE INSURING PROPERTY FOR ITS OWN BENEFIT AND COL- 
LECTING INDEMNITY ON DESTRUCTION OF PROPERTY. 

That chattel mortgagee took out policy for which it paid, and which it collected 
on destruction of mortgaged property, does not inure to mortgagor’s benefit nor dis- 
charge debt which mortgagor owes to mortgagee. 

(For other cases, see Insurance, Dec. Dig., § 581.) 


10. INSURANCE—BURDEN ON INSURER TO SHOW EXISTENCE OF 

OTHER INSURANCE DIMINISHING POLICY. 

Burden is on insurer, alleging, in action on policy, that there was other con- 
current insurance on property making concurrent insurance clause applicable to 
show such other insurance. 

(For other cases, see Insurance, Dec. Dig., § 646[2].) 


11. INSURANCE—INSURANCE TAKEN OUT BY MORTGAGEE HELD 
NOT “CONCURRENT INSURANCE” WITHIN MEANING OF MORT- 
GAGOR’S POLICY. 

Insurance taken out by mortgagee for its own benefit and in its own name to 
protect its lien held not “concurrent insurance” within meaning of policy sued on 
by mortgagor, so as to result in diminishing mortgagor’s policy under concurrent 
insurance clause. . 

(For other cases, see Insurance, Dec. Dig., § 336[3].) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 

Action by W. A. Sutherland against the Camden Fire Insurance Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

E. G. Senter, of Dallas, for appellant. 

Lea, McGrady, Thomason & Edwards, of El Paso, for appellee. 

Hiccins, J. Appellant issued to appellee a fire insurance policy for the term 
of one year, through its local agents, Coles Bros. & Saunders, dated October 8, 1924, 
in the sum of $10,000, upon a cotton gin. On December 4, 1924, the property was 
totally destroyed by fire. This suit was to recover upon the policy. The case was 
tried without a jury upon certain agreed facts supplemented by additional evidence, 
and resulted in judgment against appellant for the full amount of the policy. 

The trial court’s findings of fact are as follows: 

“In making findings of fact, I deem it unnecessary to include either the agreed 
statement of facts signed by the attorneys and filed in the cause, or the terms of 
the policy sued-on and read in evidence, or the paragraph from the chattel mortgage 
read in evidence, or the application for insurance read in evidence, as these documents 
are all in writing and speak for themselves. 

as I find that defendant’s agent, Saunders, who issued the policy sued on, 
solicited such insurance of the plaintiff, and, having present a blank printed applica- 
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tion in use by defendant, the same was read over and discussed by the plaintiff and 
Saunders, and on such occasion plaintiff informed the agent that the Murray 
Company, who held a mortgage against the gin machinery, had taken out some kind 
of insurance to protect its interest as mortgagee with some insurance company, 
through the insurance broker firm of , but that he (the plaintiff) did not 
know the full nature of such insurance, nor whether the same was still in force, and 
therefore that he (the plaintiff) could not answer definitely whether there was any 
other insurance on the property or not, and therefore that he was not in a position 
to answer the question in the application as to whether there was any other 
insurance. On this occasion the agent promised to investigate this matter and to 
fill in the application accordingly, so that the same would not conflict with the facts. 
Thereupon the plaintiff, by agreement of himself and the agent, signed the applica- 
tion in blank and delivered it to the agent, who promised to take the same back to 
the agent’s office and fill it in properly; the plaintiff having also given the agent 
all other information which he then had in his mind as fully and truthfully as he 
knew the same. Thereupon the agent carried the application to his office and filled 
in the same and issued the policy to plaintiff, with a copy of the application attached, 
without further participation on the part of the plaintiff. After the policy was 
issued, the same was delivered to the plaintiff, and the agent collected the premium, 
but that as a matter of fact the plaintiff did not examine the application or the copy 
of which that was attached to the policy, and did not in fact know what answers 
the agent had written in the application. In this transaction I find that no fraud or 
misrepresentation was intended, either by the plaintiff or by the agent, and in fact 
that no misrepresentation was made within the meaning of the printed question in 
the application nor within the meaning of the printed provision in the policy; that the 
agent of the company had sufficient knowledge and was put on sufficient notice 
through this conversation with the plaintiff as that it should be held that the 
company issued the policy sued on with a knowledge of such insurance as the 
Murray Company was carrying, and that the defendant waived any objection it 
might otherwise have on account of the Lloyd’s policy of indemnity which the 
Murray Company held. 

“TI. I find as a fact that the Lloyd’s policy held by the Murray Company. was 
not ‘other insurance’ within the meaning either of the question in the application or 
within the provisions of the policy sued on. 

“III. I find that the Lloyd’s policy carried by the Murray Company was not 
concurrent insurance within the meaning of the policy sued on, providing that the 
defendant company would only be liable for its pro rata part of the loss where other 
insurance was being carried by the insured. 

“ITV. I find that the act of the Murray Company in carrying the indemnity in- 
surance with the Lloyd’s was acting for itself solely at its own expense, and was not 
attempting to exercise the power given to it by the plaintiff under the chattel mort- 
gage, the insurance paragraph of which mortgage has been read in evidence, providing 
that, if the mortgagor should fail to carry insurance, with loss clause payable to 
the Murray Company, that it might take out such insurance and charge the costs 
thereof to the mortgagor, etc. However, such mortgage, although bearing date 
July 2d, was in fact not executed until July 9, 1924.” 

It is shown by the agreed facts as follows: 

“The Camden Fire Insurance Association is a corporation duly incorporated, 
having an office and place of business in El Paso county, Tex., and has local agents 
representing it in said county in the person of Coles Bros. & Saunders, a copartnership 
composed of A. P. Coles, Frank Coles, Otis Coles, C. F. Saunders, and John O. 
Beckley, all residents of El Paso county. 

* * * * a 

“IV. The gin plant, consisting of the machinery described in the foregoing 
paragraph had been purchased by plaintiff prior to October 8, 1924, from the 
Murray Company, of Dallas, Tex., and on date aforesaid still owed the Murray 
Company an unpaid balance of $10,000 on said gin plant, and as security for the 
payment of such indebtedness the Murray Company held a valid mortgage lien 
against said gin plant. 

“V. Prior to October 8, 1924, the Murray Company procured a policy of in- 
surance in the sum of $7,750, to be issued by Lloyds, New York, an association of 
fire insurance underwriters, acting through Republic Agency, Inc., as attorney, which 
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said policy was issued to the Murray Company as mortgagees’ and covered only the 
Murray Company’s mortgagee interest in the above described gin plant. The 
premium on this policy was paid by the Murray Company, and the policy did not 
cover the interest of W. A. Sutherland as owner of said gin plant. It was in force 
on October 8, 1924, and at the time the property in question was destroyed by fire 
as hereinafter set out. 

“VI. Prior to October 8, 1924, plaintiff, W. A. Sutherland, received the follow- 
ing letter from the Murray Company of Dallas, Tex.: 

“*The Murray Company, 
“‘Manufacturers of Cotton Ginning, Cotton Seed Oil Mill Machinery, and Mill 

Supplies. 

“Dallas, Texas, July 2, 1924. 
“‘Contracts No. 13850-1. 
“ec ‘Copy. 

“Mr. W. A. Sutherland, Las Cruces, New Mex.—Dear Sir: Shipments of 
machinery for Canutillo, Tex., and Vinton, Tex., as shown by the inclosed invoices 
and as represented by the above-numbered contracts left Dallas on June 30th. * * * 
Please refer to the attached letter of this date addressed to you, and which is slef- 
explanatory as to the insurance referred to therein. We have instructed Cornwall 
& Stevens to issue three binders each in the amounts of $7,750 to cover our mortgage 
interest in each of your three plants above referred to, and to become effective when 
machinery ceases to be covered by bill of lading. If you desire to secure insurance 
direct, and will furnish us with policies with loss clause in our favor, we will on 
receipt of acceptable policies cancel the insurance with Cornwall & Stevens as of the 
date your insurance becomes effective. In either event, it is necessary that we 
advise the insurance company as to the dates on which shipments ceased to be 
covered by bills of lading. Please, therefore, use the inclosed cards in giving us the 
information thereon desired. Again thanking you for these contracts and trusting 
shipments reach destination in due time we are 

“Your very truly, 

““CWC-AS ‘Collection Department.’ 

“* * * At the time the policy in question was issued to plaintiff and at all times 
since Coles Bros. & Saunders were and are defendant’s local agents in El Paso 
county, Tex., with authority to examine the property of applicants for fire insur- 
ance and accept risks for defendant and issue policies of insurance in behalf of 
defendant to such persons as in the opinion of Coles Bros. & Saunders are entitled 
to insurance, defendant having furnished Coles Bros. & Saunders with blank policy 
forms signed by defendant’s president, attested by its secretary, and effective when 
filled in and countersigned by Coles Bros. & Saunders. 

“XV. After the destruction of the above-described gin plant by fire, Lloyds, 
New York, paid to the Murray Company on the policy which was issued to it as 
mortgagee covering only its mortgagee interest the sum of $7,364.49, and said 


Murray Company released its mortgage on said property and now makes no claim 
under the policy sued on.” 


The appellee testified : 

“When I was solicited for this insurance I had purchased and installed two gins 
known as the Borderland gin and La Union gin. These were purchased from the 
Murray Company at Dallas and erected at the points mentioned. In the month of 
October, 1924, while very busy with the operation of the Borderland gin, which is 
the subject of this suit, I was solicited by the agent of the defendant to take out 
a policy with them, covering the two plants, La Union and Borderland. I did not 
accede at first. I was very busy, and had no time to go into the matter, but these 
gentlemen, who were Mr. Saunders and Mr. Baldwin, his representative, called on me 
several times in regard to it, and examined the plant and discussed the matter of 
rates, made their inspection as to fire risks, etc., and finally I told them that I would 
insure these two gins with them. Of course, there was a great deal of negotiations 
and discussions, which I will not repeat unless called upon. They wanted to write 
me for $15,000 on each of these gins, and stated that the value of the property would 
easily support that amount of insurance, taking into consideration the three-fourths 
clause. I told them then, and several times, that I had received information some 
months before, the particulars of which I was not—were not plain in my mind at the 
time, as to the contents, etc., that I had this information from the Murray Company, 
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as I recall it, in general terms, that they had placed an insurance policy on these 
gin plants to cover their mortgage interest in these plants; that I did not know, [ 
was told these insurance—that I did not know whether these policies were still in 
force, nor the exact dates of them; that 1 had never asked them to take them out, 
I had nothing to do with it, I had not had any part in it; that it might be that those 
policies were still in force, and it might be that they were not, so far as my then 
information was concerned; that these policies, I had been told by them, were taken 
out by Cornwall & Stevens, and it would be an easy matter for them or their company 
to ascertain the status of that mortgagee insurance, and that, if it made any difference 
in my policy I wanted them to do it, and they said that they would. I told them I 
would like to have $15,000 if the Murray Company’s policies were not in existence, 
because the property was worth around $20,000, and they said they would look it up. 

“The next visit, I remember that Mr. Saunders and Mr. Baldwin both came, 
and the matter was agreed upon definitely. They brought a blank application and 
said: ‘You are very busy here, you have not the facilities here at the gin’—this was 
35 miles away from my clerical office in Las Cruces, and not equipped to do any 
clerical work there of that character; they said that they would write down the 
necessary information. They took a piece of blank paper and jotted down the 
information that they asked of me in order that they might fill out the blank 
application later. 1 don’t remember which did it, but it was done there at the time 
I gave them that information. I noticed that the application also stated that the 
indebtedness was $10,000, secured by a mortgage. That is not correct in that the 
mortgage indebtedness was two-thirds of the purchase price, which was about 
$10,000. I mentioned that because it was read into the record in the statement of 
facts. I owed $10,000, only about two-thirds of it secured by mortgage on this 
plant, the balance was otherwise provided for, and did not constitute a mortgage in- 
terest, against this property, this particular plant. I called attention at the time 
to the fact that I did not know the exact nature of that original Murray insurance, 
that it might have been merely to cover the machinery in transit, or might have been 
some insurance—I was not familiar with the details, I was not familiar with what 
it was, and told them so, and told them to find out what it was. Well, they wrote 
the policies; they wrote both policies and delivered them to me, and the situation 
was exactly the same in both instances. The two policies were written and de- 
livered to me, covering these two plants, and on December 4 this Borderland gin was 
burned about 1 o’clock in the morning—burned to the ground. In Mr. Saunder’s 
solicitation to me to get this insurance policy in question, about which I have 
referred, the printed question in the application as to whether there was other 
insurance was discussed by he and I in connection with this information I gave him. 
It was agreed between Mr. Saunders and I that I would sign that application in 
blank, and he would insert the information I had given him in regard to the matter 
when he got back to the El Paso office where he said he had a typewriter. He said 
he would find out about the facts of the other insurance. I told him I thought 
whatever insurance Murray Company carried was through Cornwall &: Stevens. 
They were well-known insurance brokers, doing a large business, and generally 
known by all local companies to be in existence; they carried all of the Murray 
Gin Company insurance, and that is one of the biggest gin companies in the world. 
There has been read in evidence here a copy of a letter which was written to me 
by Murray Company in July, 1924, in which some mention is made about binders 
or insurance on two or three different plants; I did not have access to that letter 
when I was giving this information to Mr. Saunders. I received that letter, I pre- 
sume, shortly after it was written, which was the 2d day of July, and this was 
early in October, and the letter and all my papers were in my office at Las Cruces, 
and this was, as I said, at the Borderland gin, thirty-odd miles away, I was just 
depending on my memory. I did not have a distinct recollection of the details of 
that letter when I was talking to them, giving them my application, and I told them 
so. I signed the application in blank for them to take it to El Paso and fill it out. 
When they turned me over the policy, and I paid the premium, I don’t remember 
ever having it brought to my attention again as to what the application contained in 
reference to answer to that question, or what information they had gotten about this 
Murray insurance, until after the fire; then, of course, looking it up, I asked them 
why it had not been put in. About 8 days later the agents came up there, and I 
was having a little fire in the gin as happens unfortunately in those cases where 
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cotton is being ginned, especially in this country where it is dry, and they told me: 
‘You ought to have cotton insurance to protect you against cotton burning while being 
ginned,’ and explained the proposition to me. They said they could insert right in 
that policy by adding to it another rider, and they sold it to me, and I paid for it. 
It was by mutual consent on the 16th day of October that this additional rider was 
added to the policy. I was unable to locate the original letter from the Murray 
Company of July 2 when I understood that Mr. Senter was going to ask for it, but 
a copy was requested of the gin company and was secured; that is the first time I 
have seen that letter written. I made an effort to find the original but failed. I 
assume that the copy is correct; it came from the gin company. * * * 

“TI had nothing to do with any insurance that may have been carried or taken 
out by the Murray Company, and I had no knowledge of it being taken out, nor did 
I pay for it, or have anything to do with it. There was a provision, I think, sub- 
sequently entered in the mortgage to that effect, that the Murray Company should 
take it out or might take it out in any form, but at the time it was taken out I had 
no knowledge whatever that it was even to be taken out. Aside from what pro- 
vision may have been in the mortgage, I had no contract, agreement, or relations 
with them about that insurance that they might take out, and I never even referred 
to it in a letter to them after they wrote me about it. All I knew about it was 
contained in that letter, and that I had forgotten as to what the details were at 
the time the policy was written. Except in so far as the mortgage which I executed 
may have something to do with that insurance, I have no concern whatever with that 
insurance of the Murray Company, know nothing about it, and I was not asked 
to consent or dissent or anything of the kind; I was not consulted in the question 
whatever. The chattel mortgage which I gave the Murray Company on this property 
bears the date July 2, but that was not the date that I actually signed and delivered 
that instrument; that was the date it was drafted in the Dallas office, and it was 


either mailed or brought out here, and I signed it and delivered it on the 9th day of 
July, 1924.” 


Recross-examination : 


“The record shows that the mortgage was filed for registration on the 17th day 
of July, 1924. I, did not file it. (It was admitted by counsel for plaintiff and 
defendant that the mortgage was filed for registration on the 17th day of July, 
1924. It was admitted by counsel for plaintiff and defendant that said mortgage 
contained the following provision: ‘Until the indebtedness herein secured is paid for 
the said mortgagor agrees to keep the above-described property insured against loss 
or damage by fire to the full amount obtainable or for the amount of the indebted- 
ness of the Murray Company in some insurance company or companies satisfactory 
to the trustee named or his successor, and will continue said insurance until the 
indebtedness herein secured is fully paid, with loss, if any, payable to the Murray 
Company, or to Bruce Thomas, trustee, as it or his interest may appear, and deliver 
said policy or policies to said trustee, and, in case the said mortgagor fails so to do, 
the said Bruce Thomas, trustee, or the Murray Company, may take out such insurance 
at expense of said mortgagor.’) 

“I still have unadjusted or unpaid accounts with the Murray Company. —I 
don’t know whether they have charged me with Lloyd’s on this unpaid account. 
I don’t know that I am subject to be charged with that from my agreement. I 
signed that agreement. I do not know that Lloyd Company is not authorized to do 
business in Texas. I do not know where the brokers, Cornwall & Stevens, live. 
I don’t know that they are alive. I know there is a firm by that name, but who they 
are composed of—I think they are a well-known firm. * * *” 

Henry Baldwin, connected with Coles Bros. & Saunders, testified: 

“I am connected with the firm of Coles Bros. & Saunders, and was at the time 
of the issuance of the ‘policy sued on. I took part in the negotiations prior to the 
issuance of this policy. I saw Mr. Sutherland several times, I don’t remember how 
many times. I followed the matter up to the issuance of the policy. Mr. Saunders 
and I together were the representatives of Coles Bros. & Saunders in dealing with 
the matter. I was the first man that went to see Mr. Sutherland. Mr. Sutherland 
told me the first time I talked with him about it that the Murray Company had 
$7,750 insurance on the property; he mentioned the letter, and he said he did not have 
it with him. The conversation we had was on top of the rack out there where they 
ran the seed out to some bin; we were on top of the bins; he did not have the letter 
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with him, ‘but he told me that the Murray Company said something to him about 
having a binder on it, but when we refer to binders in insurance terms we naturally 
refer to binders as temporary insurance. I did not go into details, whether it was 
permanent insurance or whether temporary insurance until he got the gin com- 
pleted. Mr. Sutherland just mentioned about havirlg this, that they had said 
something to him about a binder, but I did not follow it up to find out about it; I 
did not write Dallas or the Murray Company to find out whether permanent insur- 
ance or not, I did not know. I know about these people in New York, Cornwall & 
Stevens; I know there is such a concern there; I understand now from what I found 
out since this came up that they write all of Murray’s business, I did not know it 
beforehand. I have learned that since the fire. I do not know whether Lloyd’s is 
admitted to do business in Texas; I have never investigated to see. * * * 

“I remember that Mr. Sutherland mentioned to me that Murray Company held 
a mortgage on his ginning plant. He said he had a letter at Cruces, or I believe he 
said: ‘I have got a letter up at my office stating they were covering their mortgagee 
interest.’ I refer to the mortgagee’s interest of the concern. He did not seem to 
have a distinct idea about the matter; he said he had a letter saying something about 
insurance; that it was necessary for him to take out his own insurance; they wanted 
him to take out his own insurance. I think they wrote him a letter to that effect.” 

The appellant urges upon this appeal, in substance, the following points: 

(1) That the policy was void for false representations in the application that 
there was no other insurance upon the subject-matter; appellant claiming that the 
Lloyd’s policy was other insurance. 

(2) That there was a breach of the condition in the policy providing against 
other concurrent insurance making the policy void in the event the insured carried 
other insurance; appellant claiming that the Lloyd’s policy carried by Murray Com- 
pany was other insurance which breached this warranty clause in the policy. 

(3) Appellant claims that plaintiff should not recover the full amount because 
of the clause in the policy which provides that, if there is other concurrent insur- 
ance, the present policy should only stand its pro rata part, claiming that the 
Lloyd’s insurance is other concurrent insurance, and that the amount of same, about 
$7,500, should be taken into estimate in measuring the amount of liability under the 
present policy, which is for $10,000. 

[1, 2] 1. The first contention that the policy is void because of false representa- 
tions is answered by the proposition that appellee notified appellant’s agents, who had 
full authority to issue the policy, as to the condition of the Lloyd’s insurance, so that 
this agency knew as much as appellee did, and not only this, but this agency promised 
to ascertain the full condition of the Lloyd’s policy. Therefore, under our decisions, 
such a contention is clearly without merit. Wagner v. Ins. Co., 92 Tex. 549, 50 S. W. 
569; Morrison v. Ins. Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63; Ins. Co. 
v. Ende, 65 Tex. 123. 

Upon this phase of the case appellant strongly relies upon Insurance Co. v. 
Richbourg (Tex. Com. App.) 257 S. W. 1089, by the Commission of Appeals, but 
that case is not in point for the reason, among others, that the local agent did not 
have the general authority possessed by the agents who in the present case acted 
for appellant with respect to the contract sued upon. 

Under the two cases first above cited, and the agreed facts as to the authority of 
appellant’s local agents, such agents stand in the place of the appellant itself, 
and whatever knowledge they possessed with respect to the additional insurance was 
the knowledge of the appellee. 

These agents were advised by Sutherland that the Murray Company had taken 
out some character of insurance upon the machinery but he did not know its exact 
nature or whether it was still in force, and at the agent’s own suggestion the applica- 
tion was signed in blank; the agents undertaking to ascertain the true facts and fill in 
the application in accordance therewith. They made no pretense of complying with 
their agreement to ascertain the true facts, but returned to their office and made the 
answers to the questions upon which the appellant now seeks to avoid the policy. 
In our opinion the cases cited clearly establish that under these circumstances the 
appellant cannot repudiate its liability under the policy by reason of the incorrect- 
ness of the representation and warranty against other insurance. 

[3, 4] 2. The policy provides: 
“This entire policy, unless otherwise provided by agreement indorsed hereon, or 
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added hereto, shall be void if the #sured now has or shall hereafter make or procure 
any other contract of insurance, whether valid or not, on property covered in whole 
or in part by this poilcy.” 

It is contended that this clause was violated by the Lloyd’s policy taken out by 
the Murray Company. It is well settled in this state that provisions selected by the 
insurer and inserted in its policies, which go to defeat, diminish, or forfeit the in- 
surance, will be construed strictly against the insurer, so that such defense is not 
available unless the plain language, or the obvious spirit of the defesance clause is 
clearly made out under the facts. Dumphy v. Ins. Co., 107 Tex. 107, 174 S. W. 814, 
and cases there cited; Brown v. Ins. Co., 89 Tex. 590, 35 S. W. 1060; International, 
etc., v. Gunther (Tex. Civ. App.) 269 S. W. 507, and cases: there cited. 

It will be noticed that the language quoted only invalidates the policy if the “in- 
sured” had or procures other insurance. This language cannot be extended to include 
a policy, taken out by a mortgagee in his own independent right as his indemmity, to 
which the mortgagor is in no way a party, and which can in no way inure to the 
benefit of the mortgagor. 

In Cooley’s Briefs on Insurance, 1449, it is said: 

“Consequently a policy is not avoided by prior insurance taken out by others than 
insured and on a different interest, as such prior insurance-does not constitute other 
insurance within the meaning of the usual condition of the policy in regard thereto 
[citing authorities]. The rule stated applies to insurance effected by a mortgagor or 
mortgagee, or a vendor or vendee, on his individual interest.” 

See, also, the following: 4 Joyce on Ins. (2d Ed.) § 2470; Gould v. Ins. Co., 
114 Me. 416, 96 A. 732, L. R. A. 1917A, 604, and note Home, etc., Ins. Co. v. Koob, 
113 Ky. 360, 68 S. W. 453, 58 L. R. A. 58, 101 Am. St. Rep. 354; Guest v. Ins. Co. 
66 Mich. 98, 33 N. W. 31; Carpenter v. Ins. Co., 61 Mich. 635, 28 N. W. 749; Hall 
v. Ins. Co., 90 Mich. 403, 51 N. W.; Hackett v. Cash, 196 Ala. 403, 72 So. 
52; Cannon v. Ins. Co., 49 La. Ann, 1367, 22 So. 387; Doran v. Ins. Co., 
86 N. Y. 635; Church v. Ins. Co., 54 Minn. 162, 55 N. W. 909; Harvey v. 
Ins. Co., 250 Mass. 164, 145 N. E. 35; Wheeler v. Ins. Co., 131 Mass. 1; 
Humble v. Ins. Co., 85 Kan. 140, ii6 P. 472, Ann. Cas. 1912D, 630, and 
note; Kelley v. Ins. Co., 262 Ill. 158, 104 N. E. 188, 50 L. R. A. (N. S.) 1164; 
Ginners, etc., Ins. Co. v. Wiley (Tex. Civ. App.) 147 S. W. 629; Dumphy v. Ins. 
Co., 107 Tex. 107, 174 S. W. 814; De Shields v. Ins. Co., 125 S. C. 457, 118 S. E. 
817; 26 C. J. 264; Collins v. Ins. Co., 184 Iowa, 747, 169 N. W. 199. 

In this connection it should be borne in mind that the insurance procured by the 
Murray Gin Company did not inure to the benefit of appellee. 

The rule is thus stated in 4 Cooley, Briefs on Ins. 3915: 

“It is a general rule that, where the interest of a mortgagee is separately insured 
for his own benefit, and a loss occurs before payment of the mortgage, the under- 
writers are bound to pay the amount of such debt to the mortgagee, providing it does 
not exceed the insurance, and are thereupon entitled to an assignment of the debt 
from the mortgagee, and may recover the same from the mortgagor. The payment 
of the insurance by the underwriter does not, is such a case, discharge the mortgagor 
from the debt, but only changes the creditor.” 


See, also, 5 Joyce on Ins. (2d Ed.) § 3563; 27 Am. & Eng. Ency. Law (2d Ed.) 
263. So far as we are advised, the only authority to the contrary of this rule is by 
the Massachusetts courts. 


[5, 6] But it is claimed by the defendant that the insurance taken out by the 
Murray Company was binding upon plaintiff because he had executed a chattel mort- 
gage to that company upon the gin machinery to secure the purchase money, and 
that this constituted the Murray Company the agent of plaintiff in procuring the 
Lloyd’s policy. The clause in the mortgage reads as follows: 


“Until the indebtedness herein secured is paid, the said mortgagor agrees to keep 
the above-described property insured against loss or damage by fire, to the full 
amount obtainable, or for the amount of the indebtedness of the Murray Company 
in some insurance company or companies satisfactory to the trustee named, or his 
successor, and will continue said insurance until the debt herein secured is fully 
paid, with loss, if any, payable to the Murray Company or to Bruce Thomas, 
trustee, as its or his interest may appear, and to deliver said policy or policies to said 
trustee, and in case the said mortgagor fails so to do, the said Bruce Thomas, trustee, 
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or the Murray Company, may take out such insurance at the expense of said mort- 
gagor.’ 

It will be noticed that the last words in the above quotation are that the Murray 
Company may take out “such insurance.” The word “such” there used refers back 
to the kind of insurance authorized in the above quotation, that insurance means the 
policy issued to mortgagor, as the insured, with the loss clause payable to mortgagee, 
as its interest may appear. This would not be authority for the Murray Company 
to take out insurance to itself as the insured, and protecting only its mortgagee inter- 
est. Under the above clause, if the mortgagee should take out insurance on its own 
interest, the same could not be charged against the mortgagor. It does not appear 
that the mortgagee undertook to act under said clause, or on behalf of the mortgagor 
under any supposed authority conferred by the mortgagee. The proof shows that, 
while this mortgage bears date July 2, it was not in fact executed until July 9. The 
letter from the Murray Company bearing date July 2 recites the fact that such com- 
pany had already taken out mortgagee insurance for itself at some time prior thereto. 
The appellee may here again invoke the rule that such effort to defeat the insurance 
is construed most strictly against the insurance company. It was not within the right 
or power, nor it might be said, the concern, of mortgagor what character of indemnity 
the mortgagee might purchase for its own benefit. Such indemmity could in no event 
inure to the benefit of mortgagor. The company having sold the property to Suther- 
land, it was even beyond his power to say what indemnity the. seller, the Murray 
Company, might choose to contract for as security for its lien. So long as a person 
has an insurable interest in property, he may insure the property in whatever amount 
he desires, and in as many companies as he desires, so long as he can find companies 
who will issue such policies. He is not restricted to insuring for the value of the 
property. The clause in the chattel mortgage did not make the Murray Company 
agent for the plaintiff in the matter of securing: the “Lloyds” insurance, nor was 
ER? that company notice to plaintiff. De Shields v. Ins. Co., 125 S. C. 457, 118 

The appellant knew before it issued the policy that the Murray Company had taken 
out some form of mortgage indemnity. There is nothing to show that S aso 
had anything to do with such insurance, nor was he a beneficiary aarual The 
defendant issued the policy in question to Sutherland with knowledge of aoe facts. 
Under such state of facts the insurance that was carried by the mortgagee was of no 
concern to mortgagor in this suit. 

It is most likely that the Lloyd’s policy carried by the mortgagor had a subroga- 
tion clause, so that when it paid the Murray Company it would be subrogated to that 
company’s debt against Sutherland. The evidence does not show that Sutherland is 
in any way a beneficiary under the Lloyd’s policy, either directly or indirectly. While 
it is agreed that the Murray Company has released its chattel mortgage which it held 
against Sutherland, yet it is not proven that it has released its debt against him. 
The release of the chattel mortgage was only a matter of form, since the property 
upon which it existed was destroyed by fire. The release of such mortgage was no 
doubt intended to enable Sutherland to prosecute this suit in his own name, without 
making the Murray Company a party. That is a matter of pure form, and negotia- 
tions between Sutherland and the Murray Company, in which the defendant has no 
interest. This matter appears in the last paragraph of the agreed facts, which reads. 

“After destruction of the above-described gin plant by fire, Lloyd’s New York, 
paid to the Murray Company on the policy which was issued to it as mortgagee 
covering only its mortgagee interest, $7,364.49, and said Murray Company released 
its mortgage on said property, and now makes no claim under the policy sued on.” 

But for such agreement or some other showing, it would have been necessary to 
join the Murray Company in this suit. If the Murray Company preferred not to be 
a party to the suit, and preferred to waive the loss payable clause to it in the policy 
in question, that was a matter of negotiations between the Murray Company and the 
plaintiff, who are friendly so far as this record shows. Such action has not prejudiced 
the appellant; nor should it reap any benefit therefrom. 

[7] It was the duty of the plaintiff to show that, when the appellant has had to 
pay him this policy in question, the defendant may not also be called upon to pay 
the Murray Company for the same loss by reason of the loss clause in its favor 
inserted in the policy. The Murray Company has complied with that duty, and there 
is nothing left to defendant but to pay its obligation, since it has issued its policy 
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for value received, with full knowledge of all of the facts, and is in no danger of 
having to pay or the second time to the Murray Company. 

3. The defendant seeks to have the benefit of Lloyd’s policy and have the court 
hold such policy to be concurrent insurance, thereby inuring to the benefit of appel- 
lant under the printed paragraph of the policy which, so far as material, reads a§ 
follows: 

“This company shall not be liable under this policy for a greater proportion of 
any loss on the described property * * * than the amount thereby insured shall bear to 
the whole insurance, whether valid or not, or by solvent or insolvent insurers, covering 
such property, and the extent of the application of the insurance under this policy 
or contribution to be made by this company in case of loss may be provided for by 
agreement or condition written hereon or attached or appended hereto.” 

The application for policy contains these provisions: 

“$10,000 total concurrent insurance to be permitted, including the policy now 
applied for.” 

“It is agreed that any loss or damage ascertained and proven to be due under 
the policy shall be held payable to the Murray Company as its interest may appear, 
subject, however, to all the terms and conditions of the policy.” 

“It is agreed that in the event of loss or damage to the property insured under 
this policy, this company shall not be liable for an amount greater than three-fourths 
of the actual cash value of each item of the property insured by this policy; and, in 
the event of additional insurance—if any is permitted hereon—then this company shall 
be liable for its proportion only of three-fourths of such cash value of each item 
insured, * * *” 

The policy contains the same provisions. The policy contains this provision: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has or shall hereafter make or procure 
any other contract of insurance, whether valid or not, on property covered in whole 
or in part by this policy. * * *” 

The policy contains this provision: 

“This company shall not be liable under this policy for a greater propértion of 
any loss on the described property, or for loss by and expense of removal from 
premises endangered by fire than the amount hereby insured shall bear to the whole in- 
surance, whether valid or not, or by solvent or insolvent insurers, covering such prop- 
erty, and the extent of the application of the insurance under this policy or of the 
contribution to be made by this company in case of loss, may be provided for by 
agreement or condition written hereon or attached or appended hereto.” 

The rule of strict construction against the insurer may be here again invoked 
by appellee, but without such rule even the clause does not indicate upon its face 
anything other than, if the insurer carried other concurrent insurance, then the loss 
should be prorated, etc. In this case there was no concurrent insurance. The policy 
is there dealing with the interest in the property owned by the mortgagor. It there 
refers to the property as his property. Such language cannot be extended to cover 
a mere lien to secure purchase money held by the Murray Company. 

[8-11] It is well settled in this state that the mortgagor owns the legal title, 
especially where possession had been delivered. It would be manifestly unjust and 
something without the intention of the parties, if the defendant could reduce its 
liability by an indemnity contract of the mortgagee, for its own interest, and which 
coul in no way inure to the benefit of the plaintiff. We may here repeat and add as 
a corollary of what has already been said that the fact that the mortgagee took out 
indemnity with the Lloyd’s for which it paid, and which policy it collected, does not 
inure to the benefit of Sutherland nor discharge the debt which he owes to the 
Murray Company. Sutherland must still pay such debt, either to the Murray Com- 
pany or to the Lloyd’s, depending perhaps upon whether the Lloyd’s policy gave that 
company a subrogation clause. The burden of the proof was on appellant to show 
such other insurance as to avoid or diminish the policy in question. Norwich Union 
Fire Ins. Soc. v. Cheaney, 61 Tex. Civ. App. 220, 128 S. W. 1163; Ginners, etc., v. 
Wiley & House (Tex. Civ. App.) 147 S. W. 629; De Shields v. Ins. Co., 125 S. C. 
457, 118 S. E. 817. 

The provision in the policy referring to other concurrent insurance “if any be 
permitted thereon,” and the other provision prohibiting other concurrent insurance, 
constitute language which shows that the intention of the contracting parties did not 
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have in mind the Lloyd’s indemnity policy when using the language elsewhere found 
in the policy providing for prorating the loss with other concurrent insurance. This 
latter language referred to, to wit, the provision for apportioning the loss with other 
insurance companies, using the language “covering such property,” clearly means 
ihsurance that did cover the property as distinguished from insurance that only 
covered a lien against the property. By no reasonable construction can it be said 
that the Lloyd’s policy, only covering a lienholder’s right, could be classed as con- 
current insurance. 

We are of the opinion there was no concurrent or additional insurance upon 
appellee’s property within the meaning of the policy; hence the measure of appellant’s 
liability is not in any wise affected by the payment of the Lloyd policy to the Murray 
Gin Company. Upon the views expressed in disposing of the appellant’s main con- 
tention, it follows that its assignments relating to the admission of Sutherland’s 
testimony are without merit. 


Affirmed. 


WHITEHEAD v. HARTFORD FIRE INS. CO. (No. 2575.) 
(Court of Civil Appeals of Texas. Amarillo. Jan. 6, 1926.) 


278 Southwestern Reporter 959. 

INSURANCE—SALES CONTRACT AND PARTIAL PAYMENTS BY PUR- 
CHASERS, WITHOUT DELIVERY OF DEED, HELD TO CONSTITUTE 
CHANGE OF OWNERSHIP, VOIDING POLICY. 

Where insured executed a contract of sale of property and deed, and placed 
both in escrow, partial payments on contract made purchasers equitable owners of 
premises, though deed was necer delivered, and constitut edusch a change in inter- 
est of insured as to be within prohibition of policy against change of ownership, and 
therefore render policy void as to insured. 

((For other cases, see Insurance, Dec. Dig. § 328[2].) 


Appeal from District Court, Lynn County; Clark M. Mullican, Judge. 

Suit by A. E. Whitehead against the Hartford Fire Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

G. E. Lockhart and Bishop, Witcher & Matney, all of Lubbock, for appellant. 

Thompson, Knight, Baker & Harris, of Dallas, and Roscoe Wilson and Richard 
L. Douglas, both of Lubbock, for appellee. 

RANDOLPH, J. This suit was instituted by Whitehead against the named insur- 
ance company for recovery on an insurance policy for $1,000. This policy was orig- 
inally issued to one Harrington, and covered improvements on lot No. 12, in block 
No. 94, in the town of Slaton, Tex., and upon the purchase of said property by the 
appellant from Harrison it was duly transferred by Harrington to the appellant. On 
July 2, 1923, appellant entered into a contract in writing with one W. M. Cunning- 
ham for the sale of the property to him, which contract is in words as follows: 
“State of Texas, County of Lubbock. 


“This contract, made and entered into this the 2d day of July, 1923, by and 
between A. E. Whitehead, hereinafter called party of the first part, and W. M. Cun- 
ningham, hereinafter called party of the second part, both of Slaton, Lubbock county, 
Tex., to. wit, witnesseth: That for and in considerations hereinafter expressed party 
of the first part has this day sold to said party of the second part the following 
described property: All of lot twelve (12) in block ninety-four (94), in the original 
town of Slaton, Lubbock county, Texas—for a total consideration of $1,250; and said 
party of the second part hereby agrees to pay for said property as follows: $25 cash 
in hand paid, and the execution of one vendor’s lien note in the sum of $1,225, on which 
one payment of $25 is to become due on July 15, 1923, and one payment of $25 due 
on August 1, 1923, and $25 payable on the lst day of each month thereafter until the 
entire amount has been paid. Said note is to bear interest from date at 10 per cent. 
per annum, payable on January Ist of each year. 


“Said first party is to place in the First State Bank of Slaton warranty deed in 
favor of said second party, together with abstract, which is to be attached to the 
note, and when the note has been paid in full, with all interest, the First State Bank 
is hereby authorized to deliver to said party of the second part, or to his assigns, 
the deed and abstract, but not until the note is fully paid. Both parties hereto are 
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to be present when the deed and abstract is delivered, and it to be agreeable to both 
parties concerned.” 

In conformity with this contract, the deed and note were executed and placed, 
with a copy of the contract, in the First State Bank of Slaton, Tex., to be delivered 
under the provisions of the contract. Cunningham retained a copy of the contract 
and made three payments of $25 on it, and on August 31, 1925, assigned the contract 
to J. C. Powers, who moved upon the premises and made two $25 payments under 
the contract. On October 20, 1925, the premises were destroyed by fire while occupied 
by Powers. No actual delivery of the deed was made to either purchaser, but after 
the fire, at the request of appellant, the sales contract was delivered to him by the 
bank. 

The controlling, and practically the only, question presented by the appeal in this 
case, is presented by that term of the policy which is specially pleaded as a defense 
by the defendant below. This provision of the policy is as follows: 

“This entire policy, unless otherwise provided by agreement indorsed hereon, or 
added hereto, shall be void, if the interest of the insured in the property be other 
than an unconditional and sole ownership, or if any change other than by the death of 
the insured take place in the interest, title, or possession of the subject of insurance 
(except change of occupants without increase of hazard), whether by legal process 
or judgment, or by voluntary act of the insured, or otherwise.” 

Upon this statement of the case, the trial court concluded that the contract and 
deed executed by plaintiff in favor of Cunningham, whic hwas placed in escrow in 
the bank, to be delivered subject to the performance of certain stipulated conditions 
by Cunningham, constituted a transfer of equitable title from Whitehead to Cunning- 
ham; that the vesting of such equitable title in Cunningham, which was afterwards 
transferred to Powers, came within the meaning of that certain clause in said policy, 
to wit, “or if the interest of the insured in the property be other than unconditional 
and sole ownership,” and therefore rendered said policy void as to recovery thereon 
by ‘said Whitehead. These conclusions are assigned as error by appellant. To sus- 
tain his contentions the appellant cites the following authorities: 1 Devlin, p. 568; 
Dyson v. Bradshaw, 23 Cal. 528, 536; Smith v. South Royalton Bank, 32 Vt. 341, 
347, 76 Am. Dec. 179; American Cent. Fire Ins. Co. v. Arndt et al., 129 Ark. 309, 
195 S. W. 1075; Calhoun County v. Emigrant Co., 93 U. S. 124, 23 L. Ed. 826. 

We do not think that the cases cited support appellant’s contention in this case. 
While it is true that the deed and contract were placed in escrow in the bank, the 
contract having been partially performed by the purchasers, this part performance 
changed the character of the rights of the parties thereunder. By their payments, the 
purchasers became the owner of an equitable interest in the premises, even if the 
rule should be invoked that an instrument, placed in escrow and awaiting performance 
ofa condition precedent, conveys no title, legal or equitable. Especially is this true 
in view of there being no provision for forfeiture in the contract, in the event of 
non-performance by the purchaser. Under the facts in the case, the seller could not 
arbitrarily refuse to proceed with the sale upon tender by the purchasers of per- 
formance. Again, by the terms of the contract, the purchaser was required to take 
out the proper insurance in some reliable company, payable to the holder of the note 
which retention of a lien was to secure. Fire Ass’n of Philadelphia v. Perry (Tex. 
Civ. App.) 185 S. W. 375; East Texas Fire Ins. Co. v. Clarke, 79 Tex. 23, 15 S. W. 
166, 11 L. R. A. 293; Fire Ass’n of Philadelphia v. Flournoy, 84 Tex. 632, 19 S. W. 
793, 31 Am. St. Rep. 89; Liverpool & London & Globe Ins. Co. v. Ricker, 10 Tex. 
Civ. App. 264, 31 S. W. 249, writ denied. 

We therefore hold that there was such change in the interest of the insured as 
would bring it under that term of the contract of insurance prohibiting such change 
of ownership, as above set out, and therefore affirm the judgment of the trial court 


PAPPADAKIS v. NETHERLANDS FIRE & LIFE INS. CO. et al. (No. 19408.) 
(Supreme Court of Washington. Jan. 21, 1926.) 
242 Pacific Reporter 641. 

1. INSURANCE—AS RULE, IF FIRE DOES NOT ESCAPE FROM “PROPER 
PLACE,” AND THERE IS NO IGNITION OR CHARRING OF WOOD, 
THERE CANNOT BE RECOVERY FOR DAMAGES RESULTING 
FROM SOOT OR SMOKE. 

As rule, where fire does not escape from its “proper place,” that is, where it 
was intended to be, and there is no ignition or charring of wood because of heat, 


” 
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there cannot be recovery on fire insurance policy for damages resulting from soot 
or smoke. 


(For other cases, see Insurance, Dec. Dig., § 421.) 


2. INSURANCE—FIRE ESCAPING FROM OVEN AND _ RELEASING 
SPRINKLER HELD “HOSTILE FIRE,” SO AS TO ALLOW RECOVERY 
FOR DAMAGE FROM WATER. 

Where fire escaped through crack in oven and heated sprinkler head, causing 
water in pipe to be released, such fire was “hostile fire,” so as to allow recovery under 
fire insurance policy for damages from escaping water. 

(For other cases, see Insurance, Dec. Dig., § 421.) 


3. INSURANCE—INSURANCE COMPANY, DENYING LIABILITY UNDER 
POLICY, HELD NOT IN POSITION TO COMPLAIN THAT INSURED 
THREW REFUSE AWAY BEFORE COMPANY’S REPRESENTATIVE 
COULD MAKE EXAMINATION. 

In action on fire insurance policy, where insurer denied liability, it was not in 
position to complain that insured cleaned up refuse and threw it away before in- 
surer’s representative had reasonable opportunity to examine premises and ascertain 
Icss, as provided in policy. 

(For other cases, see Insurance, Dec. Dig., § 559[1].) 

Department 2. 

Appeal from Superior Court, King County; Claypool, Special Judge. 

Action by T. Pappadakis, sole trader doing business under the name of the 
Athenian Confectionery & Bakery, against the Netherlands Fire & Life Insurance 
Company and another. Judgment for plaintiff, and defendants appeal. Affirmed. 

Fred G. Clarke, of Seattle, for appellants. 

Paul Carrigan, of Seattle, for respondent. 

Main, J. This action is based upon fire insurance policies issued by the 
defendants. The cause was tried to the court without a jury, and resulted in findings 
of fact, conclusions of law, and a judgment sustaining a recovery in the sum of 
$600. From this judgment the defendants appeal. 

The respondent, under the name of the Athenian Confectionery & Bakery, 
operated a bakery in Pike Place Market in the city of Seattle. Upon his fixtures 
and stock of supplies the appellants had issued fire insurance policies, each of which 
provided “against all direct loss or damage by fire.” In Pike Place Market there 
had been installed a sprinkler system intended for the purpose of extinguishing 
fires, should any occur. One of the sprinkler heads was directly above a bake oven 
in the respondent’s bakery. In the top of this oven there was a crack. On October 
5, 1923, flame from the fire in the oven escaped upwards through this crack, heated 
the automatic sprinkler head to such a temperature that the sprinkler was released 
and threw a large quantity of water over the bakery and the stock therein. The 
appellants denied liability, claiming that the loss was caused by the sprinkler and 
was not due to fire; in other words, that it was not within the terms of the policies. 

Upon the question as to whether there was a crack in the top of the oven and 
the fire escaped through it, extended upwards, and heated the sprinkler head so that 
it opened, the evidence is in dispute. The trial court found this to be the fact, and 
under the evidence this finding must be sustained. The question, then, is, Since 
there was no ignition or charring or burning outside of the oven, was this a fire loss? 

[1] It is a rule supported by the authorities that where the fire does not escape 
from its proper place, that is, where it was intended to be, and there is no ignition 
or charring of wood by reason of the heat, that there cannot be a recovery for 
such damages as many result from soot or smoke. The Law of Insurance, Joyce 
(2d Ed.) vol. 4, § 2796. Cannon v. Phoenix Insurance Co., 110 Ga. 563, 35 S. E. 
775, 78 Am. St. Rep. 124; Fitzgerald v. German-American Ins. Co., 30 Misc. Rep. 
72, 62 N. Y. S. 824. Upon that proposition there seems to be no dispute. 

[2] In the present case, however, the facts do not bring it within the rule. 
Here the fire did escape from its accustomed place, and where it was intended to 
be, heated a sprinkler head, and the damage resulted. The precise.question is whether 
under such facts there was a fire loss, or, as it is sometimes referred to, a hostile 
fire. In 26 C. J. 340, it is said: 


“It must be a hostile fire, that is, one which becomes uncontrollable or breaks 
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out from where it was intended to be, and becomes a hostile element; and, where 
there is such a fire, recovery may be had for resulting losses or damages in regard 
to which there has been no actual ignition, such as a loss or damage caused by 
smoke and soot, or by heat.” 

In Way v. Abington Mutual Fire Insurance Co., 166 Mass. 67, 43 N. E. 1032, 
32 L. R. A. 608, 55 Am. St. Rep. 379, it was held that, where a fire was lighted 
in a stove by the occupant of the room for the purpose of his business, and ignited 
the soot accumulated in the chimney into which the pipe of, the stove entered, and 
the chimney became obstructed by the falling of the lining and scales of soot, causing 
the smoke from the burning soot to escape into the room and damage the property, 
such damage was covered by an insurance policy which provided against loss or 
damage by fire. The reason for the holding was that the fire, when it escaped into 
the chimney, was not in the place where it was intended to be, and therefore was a 
hostile fire. Whether, if the immediate question was before us, we would be 
inclined to the view that a fire in a chimney is out of the place where it is intended 
to be will not here be determined. The case is cited for the purpose of showing 
the position of the court upon the question as to the rule to be applied when the 
fire is out of place. 

In Cabbell v. Milwaukee Mechanics’ Ins. Co. (Mo. App.) 260 S. W. 490, a 
furnace in the basement of a dwelling exploded and threw out upon the basement 
floor live chunks of coal, and it was there held that the live coals thus thrown from 
the furnace would constitute actual ignition outside of the furnace so as to come 
within the terms of the rule stated in the excerpt quoted from Corpus Juris above. 
In the present case there was not soot or smoke which caused damage from the 
fire which was out of place, but that fire heated the sprinkler head, and the damage 
resulted. If a fire out of place, which causes damage by soot or smoke, is a hostile 
fire, there does not seem to be any reason why a fire out of place, which does not 
produce soot or smoke, but operates by the heat applied to release another agency 
which produced the damage, should not also be held to be a hostile fire. 

In Wood on Insurance, vol. 1, § 103, after stating the rule that there can be no 
recovery so long as the fire itself is confined within the limits of the agency employed 
from the effects of smoke or heat, it is said: 

“In order to bring such consequences within the risk, there must be actual 
ignition outside of the agencies employed, not purposely caused by the assured, and 
these, as a consequence of such ignition, dehors the agencies.” 

The first impression from this would seem to be that there could be no 
recovery unless there was actual ignition in any case, but the author was there 
considering the rule when the fire itself was confined within the limits of the 
agencies employed, and this would be in harmony with the rule first above stated. 
This is made apparent when the only case cited by the writer, that of Austin v. 
Drew, 4 Camp. 361, in its support, is examined. In that case there was a building 
seven or eight stories high. On the ground floor a stove was used for heating 
purposes. From the stove a chimney or flue went to the top of the building, and, 
as it passed each floor, there was a register in it with an aperture into the rooms, 
whereby more or less heat might be introduced at pleasure. One morning, the fire 
being lighted in the stove as usual, the one whose duty it was to open the register 
in the highest story forgot to do so. The result was that the smoke, sparks, and 
heat were completely intercepted in their progress through the flue and were forced 
into the room where sugars were drying, and the damage resulted, for which 
recovery was sought. When the register was opened the mischief was remedied. 
The fire did not escape from the stove. The damage was produced by the soot and 
smoke. It was held that there could be no recovery. In that case. the fire itself 
was confined within the limit of the agency employed, to wit, the stove. In the 
present case, as seen, the fire was not confined to the place where it was intended 
to be, but escaped through the crack in the top of the oven and extended upwards 
producing the result mentioned. 

_ _ Since the damage in the case now before us was caused by a fire out of place, 
it follows that it was a hostile fire, and one that brought the loss within the terms 
of the policies. 

The appellants object to the amount of the damage allowed by the trial court. 
But if liability exists, as we have found, the evidence is ample to sustain a recovery 
in the amount fixed in the judgment. 
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[3] It is also contended that the respondent cleared up his bakery and dumped 
the refuse either into the garbage can or the sink before the appellants’ representative 
had a reasonable opportunity to examine the same and ascertain the loss, as it 
was provided in the policies. that they should have. The damage occurred on 
Friday evening at about 5 o’clock. The next morning the agent of the insurance 
companies was notified, and asked to send an adjuster. No adjuster appeared until 
Tuesday or Wednesday of the following week. In the meantime the respondent 
had disposed of the damaged flour, sugar, etc. Whether, under the particular facts, 
the respondent should have waited longer before disposing of the damaged articles, 
it is not necessary here to determine, because when the adjuster visited the premises 
he repudiated the loss as one not within the policies, and stated that he had no 
occasion to see the respondent who was not at the time in the bakery. Having thus 
denied liability under the policies, the appellants are not now in a position to com- 
plain of the action of the respondent. In 5 Joyce, The Law of Insurance (2d Ed.) 
§ 3373, it is said: 

“A denial by the insurer of all liability under the policy will operate as a 
waiver of the provision requiring notice and proofs of loss, or of any defects in 
notice of proofs.” 

The judgment will be affirmed. 

Tolman, C. J., and Mitchell and Parker, JJ., concur. 


PAPPADAKIS, Sole Trader Doing Business Under the Name and Style of 
the Athenian Confectionery & Bakery, Respondent, v. SUPERIOR 
FIRE INS. CO. and the United States Lloyds, Inc., 
Appellants. (No. 19409.) 
(Supreme Court of Washington. Jan. 25, 1926.) 
Department 2. 

Appeal from Superior Court, King County; Claypool, Special Judge. 

Fred G. Clarke, of Seattle, for appellants. 

Paul Carrigan, of Seattle, for respondent. 

Per Curiam. This is a companion case to that of T. Pappadakis v. Netherlands 
Fire & Life Insurance Co. et al. (No. 19408) 242 P. 641, just decided. The two 
cases were presented upon the same briefs and the same statement of facts, and 
upon the authority of that case the judgment in this case will be affirmed. 


SEIFERT v. NORTHWESTERN NAT. INS CO. et al. 
(Supreme Court of Wisconsin. Jan. 12, 1926.) 

206 Northwestern Reporter 832. 
INSURANCE—FINDING THAT INSURED ‘AUTHORIZED CANCELLA- 

TION OF POLICY IN SUBSTITUTION OF ANOTHER SUSTAINED 

UNDER EVIDENCE. 

In action to recover fire insurance, where insured had accepted policy in another 
company which agent tendered as being replacement of one then held, although 
insured did not actually surrender former policy, evidence held to sustain finding that 
he authorized cancellation of former policy and replacement by the one he accepted. 

(For other cases, see Insurance, Dec. Dig., § 242.) 

Appeal from Circuit Court, Shawano County; Edgar V. Werner, Judge. 

Action by Otto Seifert against the Northwestern National Insurance Company 
and the North River Insurance Company. From a judgment for plaintiff, against 
the defendant last named, and dismissing the complaint against the other defendant, 
the defendant last named appeals, and plaintiff cross-appeals. Affirmed. 

_ This is an action to recover on an insurance policy. Trial was had before the 
circuit court and a jury. There was a special verdict, and judgment was rendered 
thereon in favor of the plaintiff and against the North River Insurance Company, 
and dismissing the complaint against the Northwestern National Insurance Com- 
pany. The North River Insurance Company appealed, and the plaintiff filed a cross- 
appeal from the judgment dismissing the action against the Northwestern National 
Insurance Company. 


Minahan, Minahan & Duquaine, of Green Bay, for appellant North River Ins. Co. 
Winter & Winter, of Shawano, for respondent Seifert. 


Eberlein & Larson, of Shawano, for respondent Northwestern Nat. Ins. Co. 
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CrowNHart, J. Plaintiff was the owner of a restaurant and ice cream business 
in Shawano. McGreaham was an insurance agent and represented the two de- 
fendants as such agent. McGreaham solicited insurance from the plaintiff, and 
wrote policies aggregating $5,000 in the Northwestern National Insurance Company, 
on plaintiff's property. These were in force November 15, 1923, when the plaintiff's 
property was burned, and were paid in full. ; : 

About a year before the fire, McGreaham, who was taking his meals at the 
plaintiff’s place, urged plaintiff to carry additional insurance, and plaintiff authorized 
McGreaham to write $4,500 more. McGreaham wrote the insurance with the 
Northwestern National Insurance Company, and delivered the policy to the plaintiff. 
Plaintiff paid the premium. McGreaham did not remit the premium to the North- 
western National, and never made a daily report of the policy, as required by 
the insurance company. A representative of the company called upon McGreaham 
about a month before the fire and examined his insurance register. He noticed the 
amount of insurance carried on plaintiff's property, and suggested that his company 
was carrying too heavy a line on that property. McGreaham said that the last policy 
for $4,500 had been canceled. Thereupon the representative wrote on the register a 
memorandum that the policy was “canceled flat.” This meant the policy was 
canceled with no return premium. This was on October 15, 1923. The representa- 
tive of the company had no other knowledge of the situation than that gained 
from the register and from McGreaham’s statement. On October 29, 1923, Mc- 
Greaham made out a policy to the plaintiff in the North River Insurance Company, 
and on that day delivered the policy, inclosed in an envelope, to the plaintiff at his 
place of business, and said, according to plaintiff’s testimony, “Here is your 
policy.” Plaintiff said he could not remember just what more was said, but 
McGreaham testified : 

“When I took this North River policy to Seifert, I said, ‘Here is the policy 
to replace the $4,500 policy of the Northwestern National.’ I asked him for the 
Northwestern National policy, and he said he didn’t know just where it was; he 
thought it was up in his safe; he was busy and would get it some other time. I 
remember that.” 

Plaintiff was busy waiting on customers, and threw the policy into a basket 
behind the counter and paid no further attention to it. His wife later took the 
policy up to their rooms over the restaurant, where the policy was burned at the 
time of the fire. The plaintiff has told McGreaham that he wanted him to look after 
his insurance and keep him insured as his policies ran out. He knew nothing about 
the companies in which he carried insurance, and relied upon McGreaham to protect 
him. He had never discussed with McGreaham the replacing of the Northwestern 
National policy in the North River Company. McGreaham did not report to the 
North River Company the issuance of this policy until two days after the fire. He 
then reported the fire and sent in the premium by check, which was cashed by the 
company. After the fire, representatives of the two companies came to Shawano, and 
the situation here stated developed. Both companies refused to pay the amount of 
the policy, each claiming that the other was liable. 

There is no dispute but what the fire was an “honest fire,” and that the plaintiff 
is entitled to the insurance from one or the other of the companies. The sole 
question in dispute is as to which company should pay the loss. The matter was 
submitted to the jury, and the following special verdict rendered: 
. “(1) Did the plaintiff, Seifert, at any time prior to the fire in question, authorize 
Chalmers McGreaham to accept a cancellation of any policy he had received and 
had possession of? A. Yes. 

“(2) On or about October 29, 1923, did the plaintiff, Seifert, agree to deliver 
up to Chalmers McGreaham policy No. 286 issued by the Northwestern National 
Insurance Company for the policy of the North River Insurance Company? A. Yes. 

We have examined the record with considerable care, and have come to the 
conclusion that the evidence sustains the verdict. There are no serious questions of 


law involved, and we do not deem it necessary to set out the evidence in detail. 
McGreaham was fully authorized to issue policies in either company, in his discretion, 
His failure to make reports or remittances was not the fault of the plaintiff. He 
was authorized by the plaintiff to write the insurance in companies of his own 
selection, and to keep the plaintiff insured in the amount of $9,500. He had the right 
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to cancel the policy in the Northwestern National Insurance Company and to write 
a policy in the North River Company in its place. This he did. The plaintiff 
acquiesced in the replacement of insurance by acknowledging and keeping the policy. 
It was not so clear that he fully understood the nature of the transaction, and he 
did not actually surrender the Northwestern National policy, but it is clear that he 
relied upon the agent, McGreaham, to keep him insured in companies selected by 
McGreaham, and that he was ready and willing to comply with any request of 
McGreaham to surrender the Northwestern National policy, upon the issuance of 
the policy in the North River Company. 

The judgment of the circuit court is affirmed. 







MARINE 


TRANSATLANTIC SHIPPING CO., Inc., v. ST. PAUL FIRE & MARINE 
INS. CO. (No. 82.) 
(Circuit Court of Appeals, Second Circuit. December 7, 1925.) 
9 Federal Reporter (2d) 720. 

1. SHIPPING—LAW IMPLIES CONTRACT IS FOR CARRIAGE OF GOODS 
UNDER DECK OR IN ORDINARY CARRYING SPACE OF SHIP, 
WHERE BILL OF LADING SILENT AS TO PLACE OF STOWAGE. 
Where bill of lading is silent as to place of stowage, law implies contract is for 

carriage of goods under deck or in ordinary carrying space of ship. 
(For other cases, see Shipping, Dec. Dig. § 110.) 


2. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW COMMON 

USAGE TO CARRY MOTION PICTURE FILMS ABOVE DECK 

In libel against insurance company for damage to motion picture films, evidence 
held insufficient to show common usage among shipping companies to carry motion 
“var films above deck, with reference to which parties may be held to have con- 
tracte 

(For other cases, see Insurance, Dec. Dig. § 155.) 


3. INSURANCE—EVIDENCE OF USAGE IN CARRYING FILMS ABOVE 
DECK INADMISSIBLE TO VARY TERMS OF INSURANCE CON- 
TRACT PROVIDING FOR CARRIAGE BELOW DECK. 

Evidence of custom or usage in carrying motion picture films above deck is inad- 
missible to vary the express terms of marine insurance policy providing for carriage 
under deck. 

(For other cases, see Insurance, Dec. Dig. § 153.) 


Appeal from the District Court of the United States for the Southern District 
of New York. 

Libel by the Transatlantic Shipping Company, Inc., against the St. Paul Fire 
& Marine Insurance Company. From a decree dismissing the libel (298 F. 551), 
libelant appeals. Decree affirmed. 

Macklin, Brown & Van Wyck, of New York City (Pierre M. Brown, of New 
York City, of counsel), for appellant. 

Bigham, Englar & Jones, of New York City (D. Roger Englar and M. P. Detels, 
both of New York City, of counsel), for appellee. 

Before Rogers, Hough, and Manton, Circuit Judges. 

Rocers, Circuit Judge. This suit is brought upon a certificate of insurance issued 
by the respondent to the libelant on September 21, 1920, insuring seven cases of films 
shipped by libelant on board the steamship Sylvia Victoria of the Ocean Steam- 
ship Company, to be carried from New York to Barcelona, Spain. They were insured 
in the sum of $12,000, and the libel alleged that while on the said voyage the goods 
were damaged by perils insured against to the extent of $8,608.12. At the trial a 
motion was made to amend this allegation to read $12,000, in place of $8,608.12, and 
the motion was granted. The respondent denied any liability under the policy. The 
court below dismissed the libel and taxed the costs against libelant. 

The policy of insurance provided as follows: “Goods, etc., insured hereunder 
are understood to be under deck (i. e., below main deck or within a structure built in 
the frame of the vessel) unless otherwise expressly stated hereon.” 

[1] That the policy of insurance issued in this case provided that the goods 
were to be carried under deck was not surprising or unusual. Where a bill of lading 
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is silent as to the place of stowage, the law implies that the contract is for carriage 
of the goods, under deck, or in the ordinary carrying space of the ship. Carver on 
Carriage of Goods by Sea (6th Ed.) § 281. And see 36 Cyc. 253. 

It was admitted that the goods were received on board the ship and were dam- 
aged by salt water to some extent during the period of insurance. The evidence dis- 
closed, however, that the goods were not carried under deck, but were shipped and 
carried as deck cargo. 

The evidence as to the place in which the motion picture films, herein involved, 
were stowed on the Sylvia Victoria was given by the superintendent of piers of the 
Ocean Transportation Company to which the steamship belonged. After’ testifying 
that he recollected the shipment of these films, he testified as follows: 

“Q. At that time, Mr. Ryan, would your steamship company accept for shipment 
motion picture films in any place below the main deck of a vessel or within any struc- 
ture within the frame of a vessel? A. We always shipped developed films, in my 
interpretation of the frame of the vessel, in the forecastle. 

“Q. At that time, in the year 1920 and previous thereto, where was the only 
place your company would accept motion picture films for shipment? A. A developed 
film would be stowed in the forecastle, or poop deck, or in the spare officer’s cabin 
on He — deck, any safe place where water would not reach it. That is a devel- 
oped film. 

“Q. These were developed films? A. These were developed films. 

“Q. You would not take them below the main deck at all? A. No; never took 
them below deck. 

“Q. The only place you would take them would be in the officers’ cabin on the 
bridge deck, a closed place? A. Not only there; in the forecastle or in the poop deck.. 

“Q. In the forecastle or poop deck? A. Yes, sir. 

“Q. Would you call those structures? A. I would; yes. 

“QO. Well, where were these films put? A. They were put in an officer’s cabin 
on the bridge deck. 

“Q. Do you know this? A. Yes; I know this.” 

And on cross-examination he said: 

“Q. You said something about this shipment being marked ‘On deck.’ Is that 
the fact? A. That is the fact. 

“Q. Was a dock receipt issued for it? A. On deck at shipper’s risk. 

“Q. You knew that personally? A. I knew that personally.” 

The bill of lading issued in this case does not appear in the record. 

The appellant contended in this court, as it did in the court below, that there 
is a well-established custom among steamship companies, and also among under- 
writers, that moving picture films would not and could not be carried (1) below the 
main deck, (2) nor in any structure where other inflammable goods were stored; 
that the respondent should have known, and must actually have known, of this custom, 
and therefore knew that these goods would have to be carried otherwise than as 
provided in the printed clause of the policy. 

The appellee, on the other hand, insisted that the evidence showed that, while 
moving picture films were not ordinarily carried under the main deck, it showed with 
equal clearness that they were quite commonly carried “within a structure built in the 
frame of the vessel”; i. e., within the forecastle, the bridge space, and the poop. 
And it claimed that, even if the appellant’s argument were sound in law, it was with- 
out basis in fact, as there is nothing in the prevailing customs as to the stowage 
of such films which prevented their being stowed in strict compliance with the terms 
of the policy. 

The libelant called several witnesses connected with the steamship business, 
and who had experience in the shipment of motion picture films. One of these, who 
had been connected with the Barber Steamship Lines for 23 years was allowed to 
testify over objection as follows: 

“Q. In the year 1920, would the Barber Lines upon any of their ships accept 
motion picture films for underdeck shipment? <A. No, sir.” 

On cross-examination he testified : 

“Q. I would like to find out just what you mean by that. Take, for example, 
on a three-island ship, a poop, bridge, and forecastle ship; would you allow them to 
put them in the poop space or the forecastle space? A. Not as a rule. There might 
be a case where there was no other cargo in the poop, or cargo not in any way 
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inflammable or dangerous to moving pictures, and stowed in a place wheré in case 
of fire they could be withdrawn quickly, where it might happen; but our practice is 
not only to put them in the poop, or bridge deck, but to carry them on the open. 

_ “Q. There is a space under the bridge deck known as the bridge space? A. Yes, 
sir. 

“Q. Wouldn’t you carry them there? <A. No, sir. 

“Q. Do you know whether or not it is a fact that on other lines they are fre- 
quently carried in the bridge space or in the poop? A. I have heard of them being 
carried in the poop and on the bridge space. 

. “Q. And that bridge space is the space immediately under the bridge deck? A. 
es, sir. 

“Q. The floor of the main deck is generally the floor of the bridge deck; the 
top of the main deck is the floor of the bridge deck; that is to say, the bridge space 
is the place between the main deck and the bridge deck? A. It is the superstructure 
rising from the main deck. 

“Q. When you refer to putting anything into the bridge space, you refer to the 
space above the main deck and under the bridge deck? A. Yes, sir.” 

And on the redirect he testified : 

‘a “Q. Do you know of any other line that would ship below the main deck? A. 
O, sir. 

“QO. Or within the frame of the vessel? A. I never heard of it; no, sir. 

“Q. In your 23 years of experience? A. That is right.” 

The respondent called as a witness one who at the time of testifying was manager 
for seven marine insurance companies in New York City, and for about 20 years 
had been and still was the manager of the Thames & Mersey Company. His experi- 
ence in insuring moving picture films was wide. He testified as follows: 

“Q. Well, the precise question that is presented in this case is whether or not, 
in the year 1920, there was any general rule or practice that motion: picture films 
could not be shipped under deck. If you can tell us anything about that, I wish you 
would do so. A. I remember no such rule. I remember no difference in 1920 to 
years before or the present time, and motion picture films have been to my recollection 
largely carried under deck. We have done quite a number of them, actively done 
them, and whereas, a certain percentage of them go on deck, the bulk of them are 
insured with us under deck. 

“The Court: Just what do you mean by under deck? Do you mean below the 
main deck? 

“The Witness: No, sir; I would not say that the main entirely limited it, 
because I have many ships sometimes where I would say it was below the framework 
of the deck. We have many steamers where the bridge is fit for the carriage of 
perishable cargo. 

“Q. You mean the bridge space under the bridge deck? A. Yes, sir; what we 
call the bridge—the bridge space. And then, again, I have seen sometimes where 
the bridge could not be called an under deck, a fit place; it was not entirely enclosed, 
so the engineers could walk right into it, and the doors, both forward and aft, were 
not iron doors; but in the bulk of vessels they have a hatch on the top, and the 
doors are sealed and fastened perfectly strong, and in that case under deck cargo is 
carried there. * * * 

“Q. In your experience, in insuring these films, is it the practice for on deck 
shipments, shipments which are not under deck, to be specifically declared and insured 
as such, as on deck? A. Certainly. 

“Q. And if nothing is said about whether it is on deck or under deck, you would 
understand it is under deck? A. We would understand it is under deck, certainly.” 

[2, 3] It cannot be said that the evidence shows that there is a practice so well 
established among the shipping companies to carry moving picture films above deck 
that it amounts to a common usage, so that all persons can be held to have contracted 
with reference to it. But, if the evidence was sufficient to convince that such usage 
existed, we are entirely satisfied that such evidence would be wholly inadmissible to 
vary the terms of the contract which these parties made. i 

The appellant asserts that the law is well settled that, despite the prohibition 
contained in the policy and already set forth in this opinion, and which in effect 
requires the goods insured to be carried “under deck,” the insurer is nevertheless 
liable if the goods were stowed according to well-established custom. And in support 
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of this contention our attention has been called to a number of cases which, it is 
asserted, sustain the claim. The English cases cited are the following: Pelly v. Royal 
Exchange Assurance Co. (1757) 1 Burrows, 341; Brough v. Whitmore (1791) 4 
Term R. 206; Milward v. Hibbert, 3 Q. B. 120; Apollinaris Company, Ltd., v. Nord 
Deutsche Insurance Co., 9 Asp. 526; Da Costa v. Edmunds, 4 Camp. 143; Noble v. 
Kennoway, 2 Doug. 510. And the American cases cited are the following: Taunton 
Copper Company v. Merchants’ Insurance Co., 22 Pick. (39 Mass.) 108; Cary v. 
Home Insurance Co., 235 N. Y. 298, 139 N. E. 274; Wadsworth v. Pacific Insurance 
Co., 4 Wend. (N. Y.) 37; Orient Mutual Insurance Co. v. Reymershoffer, 56 Tex. 
234; Mobile Marine Dock & Mutual Insurance Co. v. McMillan & Son, 27 Ala. 77; 
Merchants’ & Manufacturers’ Insurance Co. v. Shillito, 15 Ohio St. 559, 86 Am. Dec. 
491; Macy v. Whaling Insurance Co., 9 Metc. (Mass.) 354; Howard v. Great West- 
ern Insurance Co., 109 Mass. 384. 

The claim advanced is so unusual, and we may say so extraordinary, that we 
have examined the cases cited by the appellant with no little curiosity to ascertain 
whether, and upon what grounds, they support the argument which has been addressed 
to us. We have not found that any one of them asserts the doctrine contended for 
by the appellant in this case; for in no one of them did the contract of insurance, 
as did the policy herein involved, contain any express provision which purported to 
deal with the question where the goods should be stowed. In not one of them was 
evidence admitted to contradict the written terms of the contract of insurance. All 
of them are simply cases in which evidence of usage was admitted, not to contradict 
the express terms of the policy, but simply to explain or supplement the contract. 

The law is so well settled on this subject that we cannot refrain from expressing 
surprise that at this late day a case should be brought into this court which cannot 
succeed without overruling the law in a matter so thoroughly established as is this. 
Moore v. United States, 196 U. S. 157, 25 S. Ct. 202, 49 L. Ed. 428; The Gazelle, 
128 U. S. 474, 9 S. Ct. 139, 32 L. Ed. 496; Thompson v. Knickerbocker Life Insurance 
Co., 104 U. S. 252, 26 L. Ed. 765; Cincinnati First National Savings Bank v. Ward, 
100 U. S. 195, 25 L. Ed. 621; Moran v. Prather, 23 Wall. 492, 23 L. Ed. 121; Hearne 
v. New England Mutual Marine Ins. Co., 20 Wall. 488, 22 L. Ed. 395; Partridge v. 
Phoenix Mutual Life Insurance Co., 15 Wall. 573, 21 L. Ed. 229; Stagg v. Con- 
necticut Mutual Life Insurance Co., 10 Wall. 589, 19 L. Ed. 1038; Orient Mutual 
Insurance Co. v. Wright, 1 Wall. 456, 17 L. Ed. 505; Garrison v. Memphis Insurance 
Co., 19 How. 312, 15 L. Ed. 656. 

In Hearne v. New England Mutual Marine Insurance Company, supra, the Su- 
preme Court said: “Usage is admissible to explain an ambiguity, but it is never re- 
ceived to contradict what is plain in a written contract.” It added: “In no case can 
it be receieved where it is inconsistent with, or repugnant to, the contract.” 

And in The Delaware, 14 Wall. 579, 20 L. Ed. 779, the court held that a clean 
bill of lading—that is to say, one which is silent as to the place of stowage—imports 
a contract that the goods are to be stowed under deck, and that being so parol evi- 
dence of an agreement that they were to be stowed on deck is inadmissible. The court 
said: “Evidence of usage is admissible in mercantile contra¢ts to prove that the words 
in which the contract is expressed, in the particular trade to which the contract refers, 
are used in a particular sense and different from the sense which they. ordinarily im- 
port; and it is also admissible in certain cases, for the purpose of annexing incidents 
to the contract in matters upon which the contract is silent, but it is never admitted 
to make a contract or to add a new element to the terms of a contract previously made 
by the parties.” 

In Partridge v. Insurance Company, supra, where an attempt: was made to intro- 
duce into an express contract by proof of usage something which was not in it, the 
Supreme Court said that to allow it would be to establish a contract very different 
from the one the parties made. After referring to the admission of evidence of usage 
to establish an implied contract, the court declared that, “when it is sought to extend 
the doctrine -beyond this, and incorporate the custom into an express contract, whose 
terms are reduced to writing and are expressed in language neither technical nor 
ambiguous, and therefore needing no such aid in its construction, it amounts to estab- 
lishing the principle that a custom may add to or vary or contradict the well-expressed 
intention of the parties made in writing. No such extension of the doctrine is con- 
sistent either with authority or with the principles which govern the law of contracts.” 

The rule on this subject is stated in Arnould on Insurance (9th Ed.) vol. 1, § 56, 
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as follows: “Parol evidence, whether of usage or otherwise, can in no case be ad- 
mitted to contradict or materially vary the plain and express terms of a sea policy; 
it can only be admitted either to explain those terms where technical or ambiguous, 
or to modify and add to them where they are plainly employed with reference to some 
usage of trade, and without such reference would, accordingly, be incomplete as an 
expression of the mind of the parties contracting; in such cases the courts may re- 
sort to any means of interpreting the policy so as to effectuate the real intention of 
the parties, which may be supplied either by the rules of the common law, the general 
usages of trade, or the particular circumstances of the case.” 

And in section 57 the same writer, stating the more prominent rules of construc- 
tion in the interpretation of sea’ policies, names the following rule first of all: “I. 
Every usage of a particular branch of maritime trade which is so well settled, or so 
generally known, that all persons engaged in that trade may fairly be taken as con- 
tracting with reference to it, is considered to form part of every sea policy, designed 
to protect risks in such trade, unless the express terms of the policy deciswely repel 
the inference.” 

In 17 C. J. 492, the law is set down as follows: “Valid usages concerning the 
subject-matter of a contract of which the parties are chargeable with knowledge are 
by implication incorporated therein, unless expressly or impliedly excluded by its 
terms, and are admissible to aid in its interpretation, not as tending in any respect 
or manner to contradict, add to, take from, or vary the contract, but upon the theory 
that the usage forms a part of the contract. But evidence of usage is not admissible 
to vary or contradict the terms of a plain, unambiguous contract; and in the more 
modern cases there has been strong judicial criticism of the tendency to resort to evi- 
dence of usage when to do so would indirectly control the true intention of the parties 
to contracts.” 

And at page 483 of the same work it is said: “In the law of marine insurance 
it may be stated as a well-established rule that every usage of a particular trade which 
is so well settled or so generally known that all persons engaged in it may be fairly 
considered as contracting with reference to it is considered to form part of every 
policy designed to protect risks in such trade, unless the express terms of the policy 
repel the inference.” 

The certificate of insurance which the respondent issued constitutes a contract 
between it and the libelant. The insurance company therein agreed to pay the libelant 
$12,000 subject to the conditions of the policy, and it was expressly stated that the 
“goods were understood to be under deck” unless “otherwise expressly stated hereon.” 
And it was not otherwise stated and the goods were not carried under deck. There 
is no authority known to us which supports the claim made by libelant that it is 
entitled to recover, notwithstanding and contrary to the terms of the express contract, 
because it appears that some steamships do not carry and will not carry motion picture 
films “under deck.” The claim made is contrary to principle and an unbroken line of 
authorities. 

The rule is so elementary that, when the parties enter into a written contract, the 
writing is indisputable as to the terms of the transaction, that we feel apologetic in 
considering this case at the length we have gone. It rests “on a rational foundation 
of experience and policy.” Wigmore on Evidence (2d Ed.) vol. 5, § 2425. The his- 
tory of the rule is set forth at length in Professor Wigmore’s learned work at 
volume 5 (2d Ed.) § 2426. 

Decree affirmed. 


OLYMPIA CANNING CO. v. UNION MARINE INS. CO., Limited 


(Circuit Court of Appeals, Ninth Circuit. January 4, 1923.) 
(No. 4679.) 
10 Federal Reporter 2d (72). 
INSURANCE—OVERTURNING OF VESSEL HELD “PERIL OF THE 

SEA,” WITHIN POLICY. 

Overturning of vessel under impulse of tidal and river currents held “peril of 
the sea,” within policy providing for adjustment in accordance with laws and customs 
of England, in view of English Maritime Insurance Act 1906, rule 7, and section 55, 
though accident would not have occurred, but for negligent loading. 


(For other cases, see Insurance, Dec. Dig., § 403.) 
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[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Perils of the Sea.] : 

In Error to the District Court of the United States for the Northern Division 
of the Western District of Washington; Jeremiah Neterer, Judge. 

Action by the Olympia Canning Company against the Union Marine Insurance 
Company, Limited. Judgment for defendant (5 F. [2d] 522), and plaintiff brings 
error. Reversed and remanded for new trial. 

The plaintiff in error was the plaintiff below in an action on a contract of 
marine insurance to recover for the loss of goods on board the steamship Rubaiyat 
on a voyage from Olympia, via Tacoma, to Seattle. The policy provided: “And 
touching the adventures and perils which the said company is contented to bear and 
does take upon itself in the voyage so insured as aforesaid, they are of the seas, 
men of war, fire, enemies, * * * jettisons, * * * barratry of the master and mariners 
and all other perils, losses and misfortunes that have or shall come to the hurt, 
detriment, or damage of the aforesaid subject-matter of this insurance or any part 
thereof.” The complaint alleged that the steamer, on leaving the port of Olympia, 
was in every respect seaworthy for the contemplated voyage, properly manned and 
equipped, and that during the course of the voyage, without any fault or negligence 
on the plaintiff’s part, the vessel foundered and the goods became a total loss, and 
that said loss was by reason of the perils specified in the policy. The defendant in 
its answer alleged as an affirmative defense that the steamer, after sailing from 
Olympia with the plaintiff's goods on board, called at the port of Tacoma and there 
took on additional cargo, and that said additional cargo was so improperly stowed 
as to make the vessel topheavy, unstable, tender, and unfitted to continue the 
voyage, and that shortly after leaving Tacoma she capsized and sank; that the 
weather was fair and the sea calm, and that the capsizing and sinking of the vessel 
and loss of cargo was caused solely by her topheavy, unstable, tender, and unfit 
condition, and was not caused by perils of the sea or any other perils or risks 
covered by the contract of insurance. 

On these issues the case was tried to the court. The court found in substance 
that at the time when the vessel sailed from Olympia she was in every respect 
seaworthy for the contemplated voyage; that she then had on board about 60 tons 
of cargo; that at Tacoma she took aboard 62 additional tons, consisting of gypsum 
and plaster in sacks; that on sailing from Tacoma she had 21 tons in the lower hold, 
90% tons on the main deck, and 10% tons on the upper deck forward of the elevator, 
and was so heavily loaded that she had at her ports only about 6 inches freeboard, 
which was the maximum she could be put down with safety, and she was deeper 
down on this voyage than on any previous voyage, and that there was ample room 
below to have stowed all the cargo that was carried on the upper deck; that on 
backing out of her dock in the waterway at Tacoma she encountered the displace- 
ment waves of the steamer Indianapolis, then coming to her mooring, and that such 
displacement waves did not cause any undue rolling, or indicate crankiness or tender- 
ness of the Rubaiyat; that said vessel proceeded a distance of about 2'4 miles to 
a point in Commencement Bay, where certain well-known tidal currents exist, and a 
current caused by the waters of the Puyallup river emptying into said bay; that at 
that point her master brought her wheel over one-half a point to change her course, 
whereupon the vessel suddenly took a list to port, then gradually went over to star- 
board, and capsized and sank; that at that time the surface of the water was 
calm, the weather was fair and clear, and the listing and capsizing were caused by 
the vessel being in such topheavy, unstable, tender, and unfit condition, owing to the 
improper manner in which the cargo taken on at Tacoma was stowed, and was not 
caused by perils of the sea, or any other perils or risks covered by the insurance 
contract. A judgment was entered for the defendant. 

W. H. Bogle, Lawrence Bogle, and Frank E. Holman, all of Seattle, Wash., 
for plaintiff in error. 

S. Hasket Derby and Carroll Single, both of San Francisco, Cal., and Bruce 
C. Shorts, of Seattle, Wash., for defendant in error. 

Before Gilbert, Hunt, and McCamant, Circuit Judges. 

Gitsert, Circuit Judge (after stating the facts as above). We accept the 
finding of the trial court upon the evidence in the case as conclusively establishing 
that the sinking of the vessel was caused by her being in so topheavy, unstable, tender, 
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and unfit condition, due to the improper manner in which the cargo taken on at 
Tacoma was stowed, as to be unable to withstand the effect of certain well-known 
tidal currents, together with a current caused by the waters of the Puyallup river 
emptying into the bay. The question presented is whether or not the loss was caused 
by “perils of the seas,” within the terms of the insurance contract. 

The policy provided that adjustment and settlement should be made in conformity 
with the laws and customs of England, and it is admitted that said provision is 
controlling here. Rule 7 of the first schedule of the English Marine Insurance Act 
of 1906 provides: ‘The term ‘perils of the seas’ refers only to fortuitous accidents 
or casualties of the seas. It does not include the ordinary action of winds and 
waives.” Section 55 of the act provides that the insurer “is liable for any loss 
proximately caused by a peril insured against, even though the loss would not have 
happened but for the misconduct or negligence of the master or crew.” The act also 
provides: “In a time policy there is no implied warranty that the ship shall be 
seaworthy at any stage of the adventure.” It is admitted in the pleadings that the 
vessel was seaworthy as the beginning of her voyage from Olympia. 

The plaintiff in error contends that if a vessel is seaworthy when the policy 
attaches, and thereafter some unexpected and unforeseen event occurs during the 
course of the voyage, which changes her condition, which event, in connection with 
the action of the sea, even if the latter is calm, causes the vessel to founder, the 
loss occurs from sea perils, and that in the present case the negligent overloading 
of the vessel was the occurrence of such an unforeseen event. In The Xantho, 12 
App. Cas. 507, a collision case, Lord Herschell said: “I am unable to concur in 
the view that a disaster which happens from the fault of somebody can never be an 
accident or peril of the sea, and I think it would give rise to distinctions resting 
on no sound basis if it were to be held that the exception of perils of the seas in a 
bill of lading was always excluded, when the inroad of the sea which occasioned the 
loss was induced by some intervention of human agency.” In Arnould on Marine 
Insurarice, § 822, it is said that, in order to enable the plaintiff to recover, “the proxi- 
mate cause of loss must appear to have been a peril of the sea,” and in section 784 
it is said: “The maxim as to causa proxima as applied in practice has a twofold 
operation—partly to limit and partly to enlarge the underwriters’ responsibility. It 
acts. in the latter mode in all those cases where it has been decided that the under- 
writer shall be liable for all losses that are proximately caused by the perils insured 
against, though they may be remotely occasioned by the acts of negligence of the 
assured or his agents.” 

In Redman v. Wilson, 14 M. & W. 477, where cargo on a ship insured against 
the perils of the sea was negligently loaded by natives on the coast of Africa, and 
the ship in consequence shortly afterwards became leaky and, being pronounced unsea- 
worthy, was run ashore in order to prevent her from sinking and save the cargo, it 
was held that the insurers were liable for a constructive total loss; the immediate 
cause of the loss being perils of the sea, although the cause of the unseaworthiness 
was the negligence in the loading. Said Parke, B.: “But it appears to us that the 
rule ‘causa proxima non remota spectatur’ applies to this case, and that the imme- 
diate cause of the loss was a peril of the sea; for the stranding was a loss by a peril 
of the sea. * * * In Walker v. Maitland, 5 B. & Ald. 171 (recognized and acted on 
in Bishop v. Pentland, 7 B. & Cr. 219, 1 Man. & Ry. 49), it was decided that the 
underwriters on a policy of insurance are liable for a loss arising immediately from 
a peril insured against, but remotely from the negligence of the master and mariners.” 
In Bishop v. Pentland, so referred to, a ship was compelled to put into a tide harbor 
and was moored alongside a quay. It became necessary to fasten her by tackle to 
posts on the shore to prevent her falling over upon the tide leaving her. The rope 
by which she was so fastened, not being of sufficient strength, broke, and the vessel 
fell over upon her side. It was held that this was a stranding within the meaning of 
that word in the policy, and that the underwriters were liable, although the stranding 
might have been occasioned remotely by the negligence of the crew in not providing 
a rope of sufficient strength. 

In West India Tel. Co. v. Home Insurance Co., 6 Q. B. Div. 51, a steamer 
insured under a marine policy of the ordinary form was wrecked by the explosion of 
a boiler, in ordinary weather and under ordinary pressure of steam. The boiled 
had become corroded, and the corrosion might have been discovered and in some 
measure prevented by ordinary care. It was held that, although unseaworthiness 
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was a cause sine qua non of the loss, the explosion was the priximate cause 
and was a peril insured against. In Dixon v. Sadler, 5 M. & W. 405, 
to an action on a time policy against loss by perils of the sea the defense was pleaded 
that, although the vessel was lost by perils of the sea, the loss was wholly occasioned 
by wrongful and negligent and improper conduct of the master and mariners of the 
ship in throwing overboard so much of the ballast that the vessel became unsea- 
worthy. It was held that the underwriters were liable upon the policy. Said Parke, 
B.: “The great principle established by the more recent decisions is that, if the 
vessel, crew, and equipments be originally sufficient, the assured has done all that he 
contracted to do, and is not responsible for the subsequent deficiency occasioned by 
any neglect or misconduct of the master or crew.” Upon writ of error, Sadler v. 
Dixon, 9 M. & W. 895, the ——— was affirmed. 

In Davidson v. Burnand, L. 4 C. P. 117, the policy included perils of the 
sea. While the vessel was Te in the harbor her draft was increased by the 
weight of cargo until the discharge pipe was brought below the surface of the water. 
The cock of that pipe has been negligently left open. Water flowed into the hold 
causing injury to cargo. Willes, J., could find no distinction between loss from an 
accident happening through the negligence of the crew of another vessel and loss 
from accident happening from the negligence of the crew of the vessel on which the 
loss was occasioned, all such distinction having been swept aside by Dixon v. Sadler, 
5 M. & W. 405. Keating, J., was of the same opinnion, as was also Brett, J., who, 
speaking of the manner in which the injury occurred said: “The water got in, not 
by the happening of any ordinary occurrence in the ordinary course of the voyage, 
but by the accidental circumstance of some cock having been left open by the 
negligence of the crew. This is, in my opinion, sufficient to make the underwriter 
liable. Cases of like purport are Devaux v. J’Anson, 5 Bing. (N. C.) 515, and 
Walker v. Maitland, 5 Barn. & Ald. 171.” 

We find no case which overrules or calls in question the doctrine of the foregoing 
authorities. Guided thereby, we reach the conclusion that by the maritime laws and 
customs of England the loss in the case at bar was proximately caused by the 
overturning of the vessel under the impulse of tidal and river currents, although the 
accident would not have occurred, but for the negligent loading of cargo taken on 
board at Tacoma; that the overturning of the vessel was a peril of the sea, within 
the provisions of the insurance contract; and that the action of the sea was the 
immediate cause of the accident. In Smith v. Scott, 4 Taunt. 125, Lord Mansfield 
said: “I do not know how to make this out not to be a peril of the sea. What 
drove the Margaret against the Helena? The sea. What was the cause that the 
crew of the Margaret did not prevent her from running against the other? Their 
gross and culpable negligence; but still, the sea did the mischief.” 

The judgment is reversed, and the cause is remanded for a new trial. 


1 
AKTIEBOLAGET MALAREPROVINSERNAS BANK, Respondent, v. GLOBE 
& RUTGERS FIRE INSURANCE COMPANY, Appellant. 
AKTIEBOLAGET MALAREPROVINSERNAS BANK, Respondent v. STUY- 
VESANT INSURANCE COMPANY, Appellant. 
AKTIEBOLAGET MALAREPROVINSERNAS BANK, Respondent, v. INSUR- 
ANCE COMPANY OF THE STATE OF PENNSYLVANIA, Appellant. 


AKTIEBOLAGET MALAREPROVINSERNAS BANK, Respondent, v. GLENS 
FALLS INSURANCE COMPANY, Appellant. 
AKTIEBOLAGET MALAREPROVINSERNAS BANK, Respondent, v. HAN- 
OVER FIRE INSURANCE COMPANY, Appellant. 


(Court of Appeals of New York. Nov. 24, 1925.) 
150 Northeastern Reporter 551. 


Appeal, in each of the above-entitled actions, by permission, from a judgment 
of the Appellate Division of the Supreme Court in the First Judicial Department 
(208 N. Y. S. 173, 211 App. Div. 608), entered February 7, 1925, affirming a judg- 
ment in favor of plaintiff entered upon a decision of the court at a Trial Term without 
a jury. The actions were to recover on policies of limited war risk insurance 
covering a steamship. The defense was that the vessel deviated from the voyage for 
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which she was insured. It appeared. that on the voyage from Gothenberg to New 
York the vessel was seized by a British war vessel and taken into Hull, England, 
where she was unloaded and chartered to that government for a voyage to Sweden. 
On the return trip the vessel was sunk by a German submarine. 

Robert Kelly Prentice, of New York City, for appellants. 

J. B. Engel and J. G. Engel, both of New York City, for respondents. 

Per Curiam. In each case, judgments reversed, and complaint dismissed, with 
costs in all courts, on opinion in Atkiebolaget Malareprovinsernas Bank v. American 
Merchant Marine Ins. Co., 149 N. E. 830, 241 N. Y. 

Cardozo, Pound, McLaughlin, Crane, ‘Andrews, a Lehman, JJ., concur. 

Hiscock, C. J., not sitting. 
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RIPY et al. v. CLOVERLEAF LIFE & CASUALTY CO. 
CLOVERLEAF LIFE & CASUALTY CO. v. RIPY et al. 
(Circuit Court of Appeals, Fifth Circuit. November 23, 1925.) 
No. 4666 


oO. ‘ 

9 Federal Reporter (2d) 324. 

1. INSURANCE—LETTERS REQUESTING PAYMENT OF PREMIUMS 
HELD NOT WAIVER OF PROVISION REQUIRING PAYMENT IN 
ADVANCE. 

Letters, calling insured’s attention to the fact that premiums on accident insurance 
policy were unpaid, and urging her to make payment and keep policy in force, held not 
waiver of provision requiring payment in advance. 

(For other cases, see Insurance, Dec. Dig. §392 [2].) 


2. INSURANCE—PRESUMPTION OF RECEIPT OF PREMIUM PAYMENT 
IN ORDINARY COURSE OF MAIL HELD OVERCOME BY POSITIVE 
TESTIMONY. 

Presumption that letter containing overdue premiums on accident insurance policy 
and requesting reinstatement was received by insurer in ordinary course of mail and 
policy reinstated before death of insured held overcome by positive testimony that 
it was not so received. 

(For other cases, see Insurance, Dec. Dig. § 665 [3].) 

In Error and Cross-Error to the District Court of the United States for the 
Northern District of Texas; William H. Atwell, Judge. 

Action by O. P. Ripy and another against the Cloverleaf Life & Casualty Com- 
pany. Judgment for plaintiffs, granting part only of recovery sought, and plaintiffs 
bring error, and defendant assigns cross-error. Judgment reversed on cross-assign- 
ments of error, and cause remanded for further proceedings. 

Alvin M. Owsley and George T. Burgess, both of Dallas, Tex. (Burgess, 
Owsley, Storey & Stewart, of Dallas, Tex., on the brief), for plaintiffs in error and , 
defendants on the cross-writ. 

Walter F. Seay, of Dallas, Tex. (Seay, Seay, Malone & Lipscomb, of Dallas, 
Tex., on the brief), for defendant in error and plaintiff on cross-writ. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. This is an action on an insurance policy, which provides 
for the payment of $5,000 in case of death of the insured by accidental means. 
On August 3, 1924, Alica Hazel Nixon, the insured, lost her life in an automobile 
accident. The action was defended on the ground that at the time of the accident the 
policy was not in force, but had lapsed for failure to pay the quarterly premium 
on May 10, 1924. The policy was issued on August 10, 1923, and by its terms was 
effective for three months, and for such further periods as might be indicated by 
renewal receipts at the rate of $9 per quarter, but provides that it should be in 
force only so long as premiums were paid on or before the last day of the renewal 
date in advance, and that, in case of default in the payment of any premium, the 
subsequent acceptance thereof should reinstate the policy, but only in respect of 
loss thereafter sustained. 

The insured failed to pay the premium due on May 10, 1924. By letters written 
in June, about the Ist of July, and on July 23, the company called her attention to 
this fact and urged her to pay the premium and keep the policy in force. The 
father of the insured wrote a letter to the company, in which he inclosed his check 
for the quarterly premium due in May, and an application for reinstatement con- 
taining the signature of the insured, witnessed by him, all bearing date of July 27. 
He testified that on that date he mailed the letter from Mexia, Tex., addressed to the 
home office of the company at Jacksonville, Ill. At that time the insured was in 
Austin, where she remained until her death. In the ordinary course of the mails 
the letter should have reached its destination within two days. . Defendant’s evidence 
was to the effect that this letter, check, and application for reinstatement of policy 
were not received at the home office until August 9, or six days after the death 
of the insured. Its books and records corroborate this evidence, and also show that 
on the same day a receipt was issued for the premium, and the policy reinstated. 

At the close of all the evidence both parties moved for a directed verdict, and 
the District Judge, being of opinion that defendant had waived payment of the 
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premium when it was due, instructed.a verdict for plaintiff, the beneficiary named 
in the policy, but only for $1,000, on the theory that the policy provides for the 

payment of monthly installments of $100. Plaintiff assigns error on the refusal 
of the court to hold that the principal of- $5,000 was payable in a lump sum in case 
of death, and defendant assigns error on the refusal of the court to direct a verdict 
outright in its favor. 

{1] We are of the opinion that defendant’s letters to the insured cannot be 
construed as a waiver of the provision of the policy requiring premiums to be paid 
quarterly in advance. There is nothing in any of those letters to ‘indicate that 
defendant treated the policy as in force during the continuance after May 10 of the 
period of default in the payment of premium. Payment of the premium in default 
did not by the terms of the policy have the effect of reinstating the insurance until 
the acceptance of such payment by the company, and then only as to future liability, 

[2,3] Defendant had the right to refuse to reinstate the policy, even though the 
application therefor was accompanied by tender of premium in default and was re- 
ceived during the lifetime of the insured. The policy was not reinstated upon the 
deposit of the check in the mail, but only upon the acceptance of the premium by 
the insurance company. The presumption that the letter was received by the com- 

. pany within two days after it is claimed it was mailed was a rebuttable one, and 
was overcome by positive testimony that it was not received until after the death 
of the insured. There is no evidence which tends in the slightest degree to impeach 
defendant’s good faith, or to support an inference that it accepted the premium and 
reinstated the policy before the death of the insured; for it is not to be supposed 

that defendant would have undertaken to reinstate the policy with knowledge that 
the insured had theretofore lost her life by accidental means. The evidence shows 
without conflict that the policy was not reinstated during the lifetime of the insured, 
and therefore was not in force at the time of her death. The conclusion is that the 

District Court should have granted defendant’s motion for a directed verdict. Con- 

sequently plaintiff's assignments of error become immaterial. 
The judgment is reversed on the cross-assignments of error, and the cause, 
remanded for further proceedings not inconsistent with this opinion. 
































































































LONDON GUARANTEE & ACCIDENT CO., Limited, v. OFFICER. (No. 11131.) 
(Supreme Court of Colorado. Dec. 14, 1925. Rehearing Denied Jan. 18, 1926.) 
242 Pacific Reporter 989. 

5. INSURANCE—SELF-DESTRUCTION 1S AN ACCIDENT WHERE 
PARTY IS “INSANE” SO AS TO BE INCAPABLE OF UNDERSTAND- 
ING NATURE OF ACT. 

One is “insane,” so as to make self-destruction an accident, within meaning 
of insurance policy compensating death by accident, where he is so mentally diseased 
as to be incapable of understanding nature of the act and unable to distinguish 
between right and wrong. 

(For other cases, see Insurance, Dec. Dig., § 465.) 


7. INSURANCE—INSTRUCTION THAT, ON PROPER EXPLANATION, 
REQUIREMENTS OF POLICY REGARDING GIVING OF NOTICE AND 
FILING OF PROOFS DO NOT APPLY, HELD PROPER. 

In action on accident policy, instruction that if evidence shows sufficient ex- 
planation of failure to give notice and proofs of claim within time provided by 
policy, or as early as possible, then provisions of policy are not to apply, and plaintiff 
would have a reasonable time to give notice and proofs, was proper, in view of 
waiver by company of strict compliance with such requirements of policy. 

(For other cases, see Insurance, Dec. Dig., § 669[9].) 

9. INSURANCE—FURNISHING OF FORMS, BY COMPANY, WITHOUT 
OBJECTION AS TO TIME OF GIVING NOTICE AND FILING PROOFS 
OF CLAIM, HELD TO WAIVE STRICT COMPLIANCE WITH SUCH 
REQUIREMENTS. 

In action on accident policy, furnishing of forms, by company, for final proof 
of claim, without objection for failure to comply with provisions of policy regarding 
notice and proofs of claim prior to a stipulation of nonwaiver of liability, constituted 
a waiver of strict compliance with such provisions of policy. 

(For other cases, see Insurance, Dec. Dig., § 558[1].) 






































































































Acc. ] London Guarantee & Acc. Co., Ltd., v. Officer 751 


10. INSURANCE—WAIVER OF STRICT COMPLIANCE WITH REQUIRE- 
MENTS OF NOTICE AND FILING PROOFS HELD NOT AFFECTED 
BY STIPULATION NOT REFERRING TO SUCH MATTERS. 

In action on accident policy, waiver of strict compliance with requirements of 
notice and filing proofs of claim is not affected by a stipulation that any action taken 
by company in investigating, adjusting, or defending would not constitute a waiver 
of right to deny liability. 

(For other cases, see Insurance, Dec. Dig., § 555.) 


11. INSURANCE—ADMISSION OF PARTIAL LIABILITY HELD COM- 
PLIANCE OF WAIVER OF REQUIREMENTS AS TO NOTICE AND 
FILING OF PROOFS, OR ESTOPPEL TO DENY COMPLIANCE. 

In action on accident policy, if strict compliance with requirements of notice 
and filing proofs were necessary to preserve policy from being invalid, admission 
by company of liability for last premium, as in case of death by self-inflicted injury, 
was admission that requirements of notice and filing of proofs were complied with 
or waived, or an estoppel of right to deny compliance therewith. 

(For other cases, see Insurance, Dec. Dig., § 558[6].) 


12. INSURANCE—ATTEMPT TO EVADE PROVISION THAT SUICIDE 
IS NOT A DEFENSE HELD SUBJECT TO TECHNICAL DEFENSES. 
In action on accident policy, resort to technicalities is permissible to defeat 
attempt by insurer to escape provisions of C. L. § 2532, providing that suicide is not 
a defense to an action on a policy by providing that, in such case, insured shall only 
be entitled to last premium. 
(For other cases, see Insurance, Dec. Dig., § 530.) 


13. INSURANCE—STRICT COMPLIANCE WITH PROVISION’ FOR 
FILING PROOFS OF CLAIM WITHIN TWO MONTHS NOT EN- 
FORCED, WHERE NOT REASONABLY POSSIBLE. 

In action on accident policy, failure to file proofs of claim within two months 
of accident, as required by policy, cannot be strictly enforced when action within the 
time limited is not reasonably possible. 

(For other cases, see Insurance, Dec. Dig., § 539[6].) 

14. INSURANCE—INSURANCE CONTRACTS SUBJECT TO PUBLIC 
POLICY OF STATE. 

Insurance contracts are subject to public policy of the state. 

(For other cases, see Insurance, Dec. Dig., § 138[1].) 


15. INSURANCE—PROVISIONS FOR PAYMENT OF REDUCED AMOUNT 

IN CASE OF SUICIDE, HELD VOID, IN VIEW OF ACT. 

Under C. L. § 2532, abolishing suicide as a defense to insurance policies, whether 
policyholder is sane or insane, provisions fog payment of a reduced amount in case 
of suicide is void, and subterfuges to avoid the intent of the statute will not be 
countenanced by the courts. 


(For other cases, see Insurance, Dec. Dig., § 530.) 

Denison, J., dissenting. 

En Banc. 

Error to District Court, Weld County; George H. Bradfield, Judge. 

Action by Robert A. Officer, as executor of the+last will and testament of 
Alexander Vernon Officer, deceased, against the London Guarantee & Accident 
Company, Limited. Judgment for plaintiff, and defendant brings error. Affirmed. 

William E. Hutton and Bruce B. McCay, both of Denver, for plaintiff in error. 

Harry N. Haynes and Ralph L. Dougherty, both of Greeley, for defendant in 
error. 

Burke, J. This action was brought by defendant in error against plaintiff in 
error. The parties are hereinafter referred to as plaintiff and defendant, as they 
appeared in the trial court. or as executor and the company. 

Deceased carried a policy in the company, which policy provided that in case 
of loss of life “from bodily injuries effected within the period of this policy through 
accidental means, directly and independently of all other causes,” the company would 
pay the principal sum; but if the injuries were inflicted by the insured, sane or 
insane, “the measure of the company’s liability shall be a sum equal to the last 
premium paid, the same being agreed upon as in full liquidation of all claims under 
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this policy.” Defendant, while insane, committed suicide. The executor sued the 
company, and the trial court gave judgment for the last premium only. The ex- 
ecutor came here on error and the judgment was reversed. We there held that 
accident policies providing for payment in case of death are, in that event and to 
that extent, life insurance policies, and that section 2532, C. L. 1921, as construed 
in Head Camp. Woodmen of the World, v. Sloss, 49 Colo. 177, 112 P. 49, 31 L. R. A. 
(N. S.) 831, applied; hence, after the first policy year, suicide while insane is no 
defense. Officer v. Accident Co., 74 Colo. 217, 220 P. 499. The cause was retried 
below and judgment entered for the executor on a verdict for $9,450. To review 
that judgment, the company brings error. 

Such of the 37 assignments as are seriously argued and worthy of consideration 
may best be examined under a restatement and redivision; i.e., the trial court 
committed reversible error in the following particulars: (1) Permitting a witness 
to be cross-examined under the statute; (2) refusing a request for special findings; 
(3) refusing to consider suicide while insane as a defense; (4) giving the jury a 
wrong definition of insanity; (5) refusing defendant’s instructions 5 and 6 concern- 
ing burden of proof; (6) giving instruction 4 concerning notice of loss and proof 
of claim. 

{1] 1. Our statute (section 6570, C. L. 1921) provides that the “superintendent 
or managing agents of any corporation, which is a party to the record,” may be 
called by the adverse party and interrogated “as if under cross-examination,” “but 
the party calling for such examination” “shall not be concluded thereby, but may 
rebut it by counter testimony.” Plaintiff, stating that he acted under this statute, 
called and examined, over defendant’s objection, one C. J. Daly, president of a 
corporation which was the underwriting agent of the company in the. states of 
Colorado, Wyoming, Idaho, and New Mexico. 

The statute does not define the term “managing agent” and we need not specifi- 
cally do so here. Most large corporations have numerous officers bearing various 
titles who properly come within the term. Certainly the president of a corporation 
which was the general underwriting agent for an insurance company, and as such 
had charge of that branch of the company’s business in four states, would be a 
“managing agent,” within the meaning of the statute; otherwise the term must be 
limited to one. general manager, and we think it clear that the Legislature never 
intended any such limitation. 

[2] However, if we now sustain the contention that this witness was not within 
the statute, he would become plaintiff’s witness in the ordinary meaning of that 
term. We would then hold plaintiff bound by such of his testimony as was adverse 
and strike out such as was favorable, but elicited by leading questions or other 
distinctively cross-examining methods. But as all of it so elicited was fully brought 
out by defendant’s examination of the same witness at the same time, or objection 
specifically waived (as in the admission of Exhibit 1), and as plaintiff adopts it 
all, such a ruling could in no manner* affect the judgment. 

[3, 4] 2. On the theory that the issues were many and complicated the company 
requested submission to the jury of 7 special interrogatories. That request was 
properly denied. The issues were few and simple, and were fully covered by the 
court’s instructions. The interrogatories submitted concerned either simple questions 
of fact necessarily involved in the verdict and covered by the instructions, or mixed 
questions of fact and law likely to confuse and mislead the jurors and invalidate 
any verdict they might return. The submission of special interrogatories rests in 
the sound discretion of the trial court. There was here no abuse of that discretion. 

3. The company maintains that there was no proof of death by accident; that 
the verdict should have been limited to the last premium paid; and that defendant's 
instruction 4, so limiting it, was erroneously refused. All this (if the court's 
definition of insanity was correct) amounts to nothing more than an attempt to re- 
present the defense of suicide while insane. That question was disposed of by our 
former opinion and the conclusion adhered to on rehearing. We have no doubt of 
the correctness of that judgment, and decline to re-examine it here. i 

[5] 4. This court having decided that death from injury, self-inflicted while 
insane, was death by accident under the terms of this policy, the trial court, in its 
instructions, defined the word “insane” as meaning: 

“That unsoundness of mind which would prevent the insured from under- 
standing the physical nature and consequences of his act, or, if foreseeing and meditat- 
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ing its physical consequences, would prevent the insured from understanding its 
moral nature and aspect.” 

The company objected to this instruction, and asked in lieu of it an instruction 
that if deceased intended to kill himself, and knew his act would probably produce 
death, then he was not insane, and the injury was not an accident; in other words, 
it is here contended that the insanity which will make suicide an accident and bring 
it within the terms of the statute as a forbidden defense to a suit on a life policy is 
something entirely different from the insanity which constitutes a defense in a 
homicide case. The objection to the court’s instruction was overruled and defendant’s 
requested instruction rejected. We think that ruling correct. In most murders 
committed by insane persons the perpetrator knows he is committing the act, knows 
that death will probably result, and expects and intends that it shall, nevertheless he 
may not be held accountable if afflicted with a mental derangement which precludes 
any conception of the moral and legal aspects of the killing and permits him to 
undertake it with the same indifference he would undertake the killing of an insect. 
He is insane if so mentally diseased that he has no capacity to understand the nature 
of the act and no ability to distinguish between right and wrong as applied thereto; 
otherwise he,is sane. Such is the insanity which, in most jurisdictions, including this, 
relieves from responsibility one who takes human life. 16 C. J. § 75, p. 100; Ryan 
v. People, 50 Colo. 99, 104, 114 P. 306, Ann. Cas. 1912B, 1232. As it is the absence 
of responsibility which makes self-destruction an accident, this is the rule which 
should be applied here. Some courts apparently make the distinction contended for 
by defendant. We think it unsupported by sound reason and decline to adopt it. 
The trial court’s definition was correct and sufficiently specific. Here there was 
ample evidence of such insanity. 

[6] 5. The court instructed the jury that plaintiff had alleged in his complaint that 
the testator came to his death October 4, 1920, “through accidental means and 
directly and independently of all other causes, to wit, as a result of a shot from a 
pistol held in his own hand, while he was temporarily insane and wholly irresponsible 
as to his acts and conduct,” and that “the burden of proof is upon the plaintiff to 
prove the material allegations of his complaint, by a preponderance of the evidence.” 
Defendant’s instructions 5 and 6, requested and refused, merely stated this proposition 
in a different and more confusing way. They were, moreover, open to the objection 
that they might be construed as in conflict with the court’s instruction defining 
insanity. They were properly refused. 

6. Paragraph 7 of the policy in question reads: 

“In the event of any accident hereby insured against happening to the assured, 
or to the beneficiary, written notice containing the full name and address of the 
person sustaining such accident, with full particulars of the accident, shall be given 
to ~ company’s head office in Chicago, Illinois, as early as may be reasonably 
possible.” 

Paragraph 8 of the policy reads in part: 

“Affirmative proof of claim must also be furnished to the company’s head 
office in Chicago, Illinois, within two months from time of death. * * *” 

The policy was payable to decedent’s estate. The will was probated and the 
executor appointed December 6, 1920. He alleged in his complaint that— 

“Plaintiff, as said executor, as early as was reasonably possible after receiving 
his said letters testamentary, to wit, on the 11th day of December, A.D. 1920, 
gave notice to defendant, in form and manner satisfactory to it, of the name and 
address of his said testator with full particulars of the accident resulting in said death. 

“Within five days after plaintiff obtained his said letters testamentary, he fur- 
nished defendant, in form and manner satisfactory to it, affirmative proof of claim 
based on said policy. 

“Final proofs on form supplied and required by defendant regarding the death 
of said insured through accidental means directly and independently of all other causes, 
with full and detailed particulars, were filed with the company’s head office in Chicago, 
Illinois, on, to wit, the Ist day of March, A.D. 1921. * * *” 

Defendant demurred to the complaint for want of facts, pointing out therein, as 
reason therefor, that it appeared from the complaint that there had been no specific 
compliance with the requirements of said paragraphs 7 and 8 of the policy. The 
demurrer was overruled and the company answered. Thereby it pleaded to that 
portion of the complaint above quoted as follows: 
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“The defendant denies that the plaintiff as said executor, or at all, as early as 
was reasonably possible, gave notice to defendant in form and manner satisfactory to 
it, or as provided by said policy, or at all, of any particular of any accident resulting 
in said death. 

“The defendant denies that within five days after plaintiff obtained his letters 
testamentary he furnished defendant in form and manner satisfactory to it affirma- 
tive proof of claim, based on said policy. 

“The defendant admits that certain proofs regarding the death of said insured 
were furnished the defendant and filed with the company’s head office in Chicago, 
Illinois, on or about March 1, 1921, but denies that said proofs established that the 
death of said insured occurred through accidental means directly and independently 
of all other causes.” 

It also alleged, in separate defenses, that paragraph 14 of the policy read: 

“Any misstatement in the schedule of warranties indorsed hereon or failure 
to comply with any of the requirements contained herein will invalidate all claims 
under the policy.” 

And that plaintiff's failure to comply with said paragraphs 7 and 8 therefore 
invalidated the policy, except as to the last premium paid, i. e., $25, and admitted 
its liability for that sum. 

Plaintiff replied to the answer, alleging that oral notice of December 11, 1920, 
was given the company, through its agent, Daly, as early as was reasonably possible, 
because he first learned of the death October 9, 1920; that he had no knowledge of the 
policy until long thereafter; that he could not get the policy until December 6, 1920, 
when he received his letters, and hence had no knowledge of said paragraphs until 
two months after testator’s death; that within a few days of said death the company 
had all the information called for by said paragraph 7; that on December 11, 1920, 
he presented the entire matter to defendant’s “state agent” (said Daly), who said 
he would refer it to the company’s general attorney on the question of liability in 
case of suicide; that said agent made no claim or suggestion of a defense under said 
paragraph 7 and the company thereby waived such defense; that his failure to 
strictly comply with paragraph 8 of the policy was due to his inability to learn the 
provisions thereof and his want of capacity to make claim until his appointment; 
that because of the facts pleaded as to the events of December 11, 1920, defendant 
had waived this defense. The reply was filed May 1, 1922, and a general demurrer 
for want of facts as to each paragraph thereof was filed May 6, 1922. That demurrer 
was sustained by the court, so far as the reply applied to the first and fourth defenses, 
and the court then, on its own motion, entered judgment in favor of plaintiff for $25. 
It was stipulated in open court: 

“That if plaintiff shall prosecute a writ of error from the Supreme Court of the 
state of Colorado to have reviewed the record herein, and if said Supreme Court 
shall find prejudicial error against plaintiff in said record, and thereupon reverse 
said judgment and remand the case for further proceedings, defendant, not having 
elected to stand on its demurrer to replication, and the several supplies therein, should 
in no manner be prejudiced as against its right to have a trial on issues joined 
by the pleadings.” 

Such was the state of the record as to those matters under consideration in this 
pecneragh of the opinion when the cause was before us as reported in 74 Colo. 217, 
220 P. 499. es 

There is evidence in this record to support the foregoing allegations of fact and 
justify the following conclusions: 

The policy in question was dated June 3, 1909, and had been continued in force 
since that time by the payment of annual premiums to the Daly Company. It was 
customary for that company to receive proofs of claim in such cases and turn them 
over to the defendant’s claim department, or legal department, in Denver, of which 
Mr. Hutton was in charge. Said claim department, or legal department, was author- 
ized to investigate and handle such claims. Prior to December 11, 1920, Daly had 
knowledge of testator’s death. On said day he believed that testator “had some sort 
of hallucination which caused him to take his life,” and so advised Hutton in writing, 
together with the name of the policy holder, the number of the policy, the name and 
address of plaintiff’s attorney, and the likelihood of claim and dispute as to the effect 
of the suicide clause. December 23, 1920, Haynes, attorney for the executor, wrote 
Daly in the matter, and that letter was turned over to Hutton, who the next day 
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wrote Haynes “without prejudice in case a claim is filed,” but asserting that the 
suicide clause was a defense to the policy, and suggesting no other. December 13, 
1920, a letter signed by the Daly Company and Hutton was sent by the latter to 
defendant at its Chicago office, giving the name of the insured, the date and number 
of the policy, the cause of death, stating that the insured “had been in ill health for 
some time,” and that under advice of his attorney the executor was claiming that 
“the policy covered the case.” January 6, 1921, Hutton wrote Haynes and the 
executor. January 7, 1921, Haynes wrote Hutton, and January 11, 1921, Hutton 
wrote Haynes, inclosing receipt of plaintiff's Exhibit 1, which reads: 

“Tt is hereby stipulated and agreed, by and between London Guarantee & Accident 
Company, Limited, London, England, and Robert A. Officer, as executor of the estate 
of Alexander V. Officer, deceased, that any action taken by said insurance company 
in investigating and (or) attempting to adjust, and (or) adjusting and (or) defend- 
ing any claim and (or) litigation growing out of the death of said Alexander V. 
Officer on or about October 4, 1920, shall not be construed as a waiver of said in- 
surance company’s right to deny liability, either in whole or in part, under its policy 
of accident insurance issued to said Alexander V. Officer in effect at the time of the 
death of said Alexander V. Officer, nor shall the execution of this stipulation and 
agreement be considered a waiver of the rights of the estate of said Alexander V. 
Officer, deceased, under said policy. 

“Dated at Ft. Morgan, Colorado, this 9th day of January, 1921. London Guar- 
antee & Accident Co., Limited, by . Robert A. Officer, Executor of the Estate 
of Alexander V. Officer, Deceased.” 

February 24, 1921, Haynes sent the Daly Company proofs of death, for which it 
receipted and which it transmitted to the home office of the company. 

[7] The court’s instruction 4, given over the company’s objection, reads: 

“You are instructed that the policy i in this case requires that written notice con- 
taining the full name and address of the person sustaining the alleged accident, with 
full particulars of the accident, shall be given to the company’s head office in Chicago, 
as early as may be reasonably possible; also that the policy requires that affirmative 
proof of claim must be furnished to the defendant’s head office in Chicago within 
two months from the date of the death; and such policy provides further that the 
failure to comply with any of the requirements therein will invalidate all claims 
under the policy. 

“You are instructed as a matter of law that, if the evidence shows a sufficient 
explanation of the failure to give the required notice of the accident, as early as 
may be possible, or of the failure to furnish proofs of claim within the time provided 
in the policy, then such provisions are not applicable, and the plaintiff would have a 
reasonable time, under all of the circumstances, within which to give the notice and 
file the proof of claim. 

“It is for the jury to determine from all the evidence whether or not, under all 
the circumstances in this case, the notice of the accident and filing of the proofs of 
claim were made within a reasonable time.” 

The company tendered in lieu of this its instructions 8 and 9 requiring strict 
compliance with the provisions of said paragraphs 7 and 8 of the policy. Said in- 
structions were refused and defendant’s objections to the court’s instruction 4 were 
overruled. These rulings were correct for the following reasons: 

[8] (a) The overruling of the demurrer to the complaint, defendant’s failure 
to stand thereon, our former decision which overruled the demurrer to the replication, 
and the failure of defendant to assign cross-errors established as the law of the case 
that the facts set forth in the complaint and replication, if supported by the evidence, 
would require judgment for plaintiff, and there was evidence to support said facts. 

(b) The foregoing was admitted by the company in its stipulation for trial, in 
case of reversal, “on the issues joined in the pleadings.” If strict compliance with 
paragraphs 7 and 8 of the policy was essential to recovery, failure thereof was ad- 
mitted by the pleadings. There were no issues joined, defendant should have had 
judgment on the pleadings, and our former decision should have been for the com- 
pany, irrespective of the question of suicide. 

[9] (c) When, on December 11, 1920, Daly agreed with plaintiff to take up the 
principal point in question with the legal department of the company (Hutton), as 
was the custom in such cases, and did so on the same date, and on December 13, 
1920, Hutton sent his memorandum to the company (on which, without further notice, 
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the company later furnished its forms for final proof, without objection for failure 
to comply with said paragraph 7 of the policy), all prior to the stipulation of non- 
waiver of date January 9, 1921, the company waived strict compliance with said 
paragraph. The stipulation of non-waiver did not refer to this matter, did not relate 
back, and the waiver had already taken place. 

[10] (d) The waiver claimed as to paragraph 7 of this policy is not saved by the 
stipulation, because the only stipulation was that any action taken by the company 
in investigating, adjusting, attempting to adjust, or defending, should not constitute 
a waiver of its right to deny liability. None of these things are here invoked to 
support waiver. Acceptance of oral rather than written notice, in Denver rather than 
Chicago, was no part of an investigation, adjustment, or defense, and that acceptance 
preceded the stipulation. 

(e) The waiver claimed as to paragraph 8 of the policy is not saved by the 
stipulation, because the furnishing of blanks for affirmative proof of claim and the 
acceptance of that proof after two months from date of death, through the Daly 
agency at Denver instead of direct to the home office in Chicago, was no part of an 
investigation, adjustment, or defense. 

{11] (f) If strict compliance with paragraphs 7 and 8 of the policy were neces- 
sary to preserve it from invalidity under paragraph 14 thereof, then the company was 
not liable in any amount. Its admission of liability for $25 was therefore an 
admission that paragraphs 7 and 8 had been complied with, or such compliance waived, 
or an estoppel of its right to deny those facts, and relegated it to the defense of 
suicide. 

[12] (g) Paragraphs (a), (b), (c), (d), (e), and (f), supra, present rules 
which may be said to be strictly technical. Assuming that such rules should not be 
invoked to defeat a just, meritorious, and equitable defense, what are the facts? 
Our insurance Code, of which said section 2532, C. L. 1921, is a part, was passed 
in 1913, but said section had been in effect since 1903. Chapter 119, p. 257, L. 1903; 
oy c. 193, p. 469, L. 1907; section 3142, R. S. 1908; section 3, c. 99, p. 358, 
iw S9TS. 

This policy was written in 1909. If suicide is a defense now, it was, for the 
same reasons, a defense then. The amount provided for liquidation in case of suicide, 
i. e., the last premium paid, $25, is so utterly trivial as to be ample evidence of the 
fact than when the policy was written the company knew that suicide while insane 
was no defense and sought by this subterfuge to escape a plain provision of law on 
the theory that the so-called “liquidation” would furnish sufficient consideration to 
support the defense. With that plan formulated and with that intent in mind, this 
company took premiums from the testator year after year, and on his death defends 
against the claim of his executor, on the ground that it has successfully circumvented 
pos —_ Every lawful, though purely technical, weapon is allowable against such 
a defense. 

[13] (h) There is uncontradicted written evidence in this record that para- 
graphs 7 and 8 of this policy were complied with as far as was reasonably possible. 
Paragraph 7 does not specify who shall give the notice. It was given by the 
executor orally, as soon as was reasonably possible, to Daly, and Daly and Hutton 
promptly gave it in writing to the company at its home office in Chicago. Paragraph 
8 does not specify who shall furnish “affirmative proofs of claim,” nor what they 
shall consist of, nor that they shall be in writing. They were furnished by the 
executor to the company at its home office, by delivering them to Daly, who forwarded 
them. The sole failure then, if any, under these two paragraphs, was failure to 
furnish such proofs within two months from the date of the accident. If that 
requirement may be strictly enforced when action within the time limited is not 
reasonably possible (which, we think, was the fact here), then, if the insured meets 
with an accident in a lonely spot where the body is not discovered within two months, 
recovery is precluded. If such a contract may be upheld with a two months’ limita- 
tion, it may be upheld with a two days’ limitation. If upheld as to this policy, 
it must, on the same grounds, be upheld as to an ordinary life policy, and, if so, 
the law will support a defense to life insurance policies based upon a clause so 
unreasonable and unjust, and so clearly a subterfuge, to justify the taking of pre- 
miums and the refusal of payment, as to amount to constructive fraud. A sound 
public policy will not tolerate such contracts in such a business. 

[14,15] That such contracts are subject to the public policy of the state, that the 
Legislature may abolish suicide as a defense to such insurance policies as this, that 
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it,has done so by the passage of an act in substantial conformity to the act here in 
question, that, if it does so, such provisions as payment of a reduced amount in case 
of suicide are void, and that subterfuges to avoid the plain intent of the act will not 
be countenanced by the courts, have been laid down in many well-reasoned decisions 
of courts of the highest standing, and are so fundamental as to require no review 
and restatement here. Notably these principles were announced in no doubtful lan- 
guage by Mr. Justice Harlan, speaking for the Supreme Court of the United States 
in Whitfield v. A2tna Life Ins. Co., 205 U. S. 489, 27 S. Ct. 578, 51 L. Ed. 895. 

For the foregoing reasons, the judgment is affirmed. 

Campbell, J., not participating. 

DENNIsSON, J. (dissenting). I am unable to agree with the opinion. In effect 
it holds that correspondence between the company in Chicago and its agent and attor- 
ney in Denver, based on oral notice to them in Denved, is equivalent to the written 
notice in Chicago. Is it not clear that such a proposition reduces the contract from 
“written notice in Chicago” to “oral notice in Denver”? If so, it, in effect, destroys 
the power to make a contract requiring notice in any particular form. 

On Application for Rehearing. 

Per Curiam. [16] Having obtained additional time in which to file this appli- 
cation, counsel for plaintiff in error urge 10 reasons why the opinion is incorrect, 
but devote half of their application to the first, which is the question decided in 
Officer v. Accident Co., 74 Colo. 217, 220 P. 499, and which we have herein reaffirmed, 
and decline to re-examine. In addition thereto, that portion of the application con- 
tains nothing new, but it is a mere reargument of the question as heretofore presented. 
It is therefore a gross violation of the rule of this court, and in addition is so dis- 
courteous as to merit at least the disposition now made of it. The application is 
stricken from the files. 

Rehearing denied. 


CLARKSON v. UNION MUT. CASUALTY CO. No. 36990.) 
(Supreme Court of Iowa. Feb. 9, 1926.) 
207 Northwestern Reporter 132. 

1. INSURANCE—COMPENSATION FOR INJURY FROM ACCIDENTAL 
MEANS REQUIRES MEANS TO HAVE BEEN INVOLUNTARY AND 
UNINTENTIONAL. 

Under policy compensating disability resulting from accidental means, the means 
must have been involuntary and unintentional; it not being sufficient that there was 
an accidental and unusual or unanticipated result only. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—WHETHER INJURY WAS UNEXPECTED AND UN- 
ORY SO AS TO COME WITHIN ACCIDENT POLICY HELD FOR 
In an action on an accident policy for injuries sustained while loading logs, 
whether fall resulting in injury was unexpected, undesigned, and not the usual or 
natural result to follow the act performed held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from District Court, Madison County; W. S. Cooper, Judge. 

Action upon an accident policy. Verdict and judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

Harold S. Thomas, of Des Moines, for appellant. 

A. W. & Phil R. Wilkinson, of Winterset, for appellee. 

Stevens, J. This is an action upon an accident policy providing compensation for 
disability “resulting directly and exclusively of all other causes from bodily injury 
sustained during the life of this policy, solely through external, violent, and accidental 
means.” Appellee testified that, while in the act of loading a heavy log upon a wagon 
and after he had placed it upon his shoulder, he felt something give way, and he fell 
with the log against the wagon and to the ground. ‘The principal point urged by 
appellant is that the injury, which is not denied, did not “result solely through external, 
violent, and accidental means,” and that, therefore, appellee is not entitled to recover 
compensation under the policy. The testimony of appellee was neither disputed nor 
supplemented by that of other witnesses, except Dr. Fedders, a chiropractor, testified 
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that appellee had a badly sprained back and a misplacement of the fourth lumbar 
vertebra. The various terms employed in the clause quoted from the policy have led 
to much discussion and apparent contrariety of opinion by the courts of this country. 
The difficulty does not arise so much from mere definitions of what constitutes acci- 
dental means as it does from the application of accepted definitions thereof to the 


facts of each particular case. Counsel cite many cases, which, apparently, sustain 
their respective contentions. 


{1] All of our cases hold that it is not sufficient that there was an accidental and 
unusual or unanticipated result only, but that the means must have been accidental ; 
that is, involuntary and unintentional. If the injury suffered by appellee resulted from 
an act intentionally and purposely done, without more, then the disability that followed 


does not come within the plain terms of the policy. Many cases are cited by appellant, 
but we shall refer to but a few of them. 


Carnes v. I. 'S. T. M. Ass’n, 106 Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 306, 
affords little or no assistance in the decision of this case. There the insured died 
from the effects of morphine voluntarily taken by him. It was uncertain, however, 
whether he took more than he intended, or whether he misjudged the effect of the 


quantity taken. The court held that, if it was the former, his death was accidental, 
but, if the latter, it was not. , 


In Smouse v. Traveling Men’s Ass’n, 118 Iowa, 436, 92 N. W. 53, the insured 
was ordinarily in good health, but, at the time of the injury resulting in his death, he 
was convalescing from an attack of pneumonia. He arose in the morning, putting 
on his trousers and slippers, without removing his nightshirt. Later he lay down 
on a couch and fell asleep. He was aroused suddenly by his wife, who informed 
him that some of his friends were coming, and requested that he hurry and dress. 
Arising from the couch in a somewhat dazed condition, he attempted to remove his 
nightshirt over his head. While his arms were raised above his head, he became 
entangled in the garment, exerted himself with some violence, and, while thus engaged, 


sustained a rupture of a blood vessel, which filled his lungs with blood and caused his 
death within a few minutes. 


In Feder v. I. S. T. M. A., 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 70 Am. 
St. Rep. 212, the death of the insured resulted from a ruptured artery, the rupture 
occurring while he was standing, reaching over a chair towards the shutters on a 
window which he attempted to raise. He was at the time suffering from tuberculosis. 

(2] Lehman v. Acc. Ass’n, 155 Iowa, 737, 133 N. W. 752, 42 L. R. A. (N. S.) 562; 
Payne v. Fraternal Acc. Ass’n, 119 Iowa, 342, 93 N. W. 361, and other cases are cited 
and relied upon by appellant. In the case at bar appellee had raised the log to his 
shoulder preparatory to placing it on the wagon. The fall occurred at the time he felt 
something give way. The strain of lifting the log was apparently over, and all that 
remained for him to do was to put it on the wagon. Just what appreciable instant 
of time elapsed between the sensation described by him and the fall cannot be deter- 
mined, but the question presented, we think, was for the jury. The court instructed 
that, if appellee’s injuries were the result of the exertion put forth in placing the 
log upon his shoulder, he could not recover. The clause in the policy has many times 
been before this court, and it will serve no good purpose to review the many authori- 
ties upon which we have relied. The cases cited supra are distinguishable from the 
case at bar, and this distinction is to be found in the settled rules of this state. We 


quote from Lickleider v. I. S. T. M. A., 184 Iowa, 423, 166 N. W. 363, 168 N. W. 884, 
3 L. R. A. 1295, as follows: 


“The rule, clearly deducible from the overwhelming weight of authority, is that, 
when injury or death follows or results from a voluntary act of the insured, and the 
act is one which is not manifestly dangerous, but which is ordinarily done or per- 
formed without serious consequences to the doer, such result is caused by accidental 
means This is no where better stated than by Sanborn, J., in Western C. T. Ass’n v. 
Smith, 85 F. 401 [29 C. C. A. 223, 40 L. R. A. 653], where he says: 


“*An effect which does not ordinarily follow and cannot be reasonably anticipated 
from the use of those means, an effect which the actor did not intend to produce and 


which he cannot be charged with the design of producing, * * * is produced by acci- 
dental means.’ ” 


To the same effect, attention may be called to Budde v. National Ben. Ass’n, 184 
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sewn 1219, 169 * me 766, and Rowe v. U. C. T. Ass’n, 186 Iowa, 454, 172 N. W. 
454, 4 A. L. R. 1235. 

It was a the province of the jury in this case to find that, while the act of 
loading the log was voluntary, the result was unexpected, undesigned, and not the 
usual or natural result to follow the act performed. The case is close, but we think 
it was for the jury. 

[3] II. At the close of appellee’s testimony, an amendment to his petition elabo- 
rating somewhat the allegations of accident was filed. Appellant moved to strke 
the amendment because filed too late. This motion was overruled. This was largely 
a matter of discretion on the part of the court below. It is now urged that the 
petition, as amended, did not allege facts constituting an accident. This was made 
a ground of the motion for a new trial. The pleading was assailed in the manner 
stated only, and we are disposed to hold it sufficient. 

[4] III. Complaint is also made of paragraph 4 of the court’s charge, upon the 
ground that it did not require proof of accidental means. No further instruction 
was asked by appellant on this point, and, while the instruction given might well have 
gone somewhat further, we think it did not fail, in the absence of a request for further 
instructions, to sufficiently state the propositions which appellee was required to prove 
to make out a case. 

Some of the objections urged to the instructions are not clearly covered by the 
exceptions preserved thereto. 

[5] Instruction No. 6, exception to which is also taken, is a trifle involved, but 
it clearly stated to the jury that it was not sufficient to entitle plaintiff to recover 
if the evidence disclosed nothing more than the fact that plaintiff sprained his back 
as he lifted the log, or as he placed it on his shoulder, but that there must be shown 
“some intervening and supplementing accident” causing the injury. The complaint 
of the instruction is that the language is not clear and must have been confusing to 
the jury, and that the instruction was not based upon the evidence. It did, however, 
embrace appellee’s theory of the case. No instructions were asked by appellant, and 
we find no reversible error in the court’s charge. In our opinion, the evidence justified 
the submission of the case to the jury. The judgment is affirmed. 

Affirmed. 

De Graff, C. J., and Faville and Vermilion, JJ., concur. 


WAHL ET AL. v. INTERSTATE BUSINESS MEN’S ACC. ASS’N OF DES 
MOINES. (No. 36604.) 
(Supreme Court of Iowa. Feb. 16, 1926.) 
207 Northwestern Reporter 395. 

1. INSURANCE—INSURER, IN USING LANGUAGE IN INSURANCE 
POLICY, NOT PRESUMED TO INTEND ANY EQUIVOCATION. 
Language of insurance policy being chosen by insurer, presumption obtains that 

insurer did not intend any equivocation. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE—ACCIDENT POLICY AS TO AMOUNT TO BE PAID ON 
DEATH ESSENTIALLY A POLICY OF LIFE INSURANCE. 

An accident policy in respect to amount to be paid upon death is essentially a 
policy of life insurance. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

3. INSURANCE—ORDINARY CONTRACT OF LIFE INSURANCE NOT A 
CONTRACT OF INDEMNITY; “LOSS.” 

Ordinary contract of life insurance is not a contract of indemnity, and hence death 
of insured is not a “loss,” in sense in which burning of a building is spoken of as 
a “loss.” 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

4. INSURANCE—INSURER HELD NOT ENTITLED TO PRORATE 
AMOUNT OF INDEMNITY PROMISED UNDER ACCIDENT POLICY; 
“SAME LOSS.” 

Under accident policy, payable one-half to estate and one-half to wife of insured, 
and providing that, if insured should carry other insurance covering “same loss” 
without giving notice to insurer, it should be liable only for such proportion of in- 
demnity promised as such indemnity bore to total amount of like indemnity in all 
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policies covering such loss, insurer held not entitled to prorate amount of indemnity 
promised with other policies on life of insured, payable, respectively, to insured’s 
beneficiary or legal representatives, legal beneficiary, and beneficiary or estate; such 
policies not covering “same loss.” 

(For other cases, see Insurance, Dec. Dig. § 53114.) 

Appeal from District Court, Iowa County; Ralph Otto, Judge. 

Suit in equity upon an accident policy to recover death benefit. Reformation 
in respect to beneficiary was asked and decreed, and no question arises here upon 
that part of the decree. Judgment was also rendered in favor of-the beneficiaries for 
the full amount claimed, and the defendant appeals. Affirmed. 

Nourse & Nourse, of Des Moines, and Hatter & Harned, of Marengo, for appel- 
lant. 

W. E. Wallace, of Williamsburg, and E. P. Cronin, of Victor, for appellees. 

Mor inc, J. The one question presented is whether the defendant is liable for the 
total amount of the death benefit promised or only for a pro rata part of it. The 
defendant, contends for a pro rata liability based upon a so-called prorating clause 
reading as follows: 

“If insured shall carry with another company * * * other insurance covering the 
same loss, without giving written notice to the association, then and in that case the 
association shall be liable only for such portion of the indemnity promised as the 
said indemnity bears to the total amount of like indemnity in all policies covering 
such loss, and for the return of such part of the premium paid as shall exceed the 
pro rata for the indemnity thus determined.” 

The amount of the death benefit named in the policy (or certificate) is $5,000. 
By reason of advance payment of premiums, however, the conceded amount is $6,000. 
The policy contains also the usual provisions for benefits for certain specified injuries, 
such as $5,000 for loss of both hands or both feet. It also promises for total loss 
of time, $25 a week for life; for partial loss of time, $10 a week or 10 weeks; for 
house confinement, $25 a week for 52 weeks; for non-house confinement, $10 a week 
for 10 weeks; for physicians’ and surgeons’ fees under certain circumstances, $10; 
for communication with friends and care by strangers, $100. The policy also con- 
tains a mrutual cancellation clause. 

The policy sued upon was issued in 1917. At that time the insured was carrying 
a Woodmen accidental death policy for $1,500 issued in 1914. In 1921 insured took 
out a third policy in the National Travelers’ Benefit Association for $5,000, and in 
1923 one in the Mutual Benefit for $5,000, both granting accidental death benefits. 
All of the policies except that in the Woodmen contain substantially the same pro- 
rating clause. The defendant, Interstate, was informed of the Woodmen policy, but 
did not know of the National Travelers’ or of the Mutual Benefit certificates until 
after death occurred. The National Travelers’ knew of the Woodmen and the Inter- 
state policies, but did not know of the Mutual Benefit policy until after the death of 
* the insured. The Mutual Benefit did not know of the Travelers’ policy, but knew 

of the Woodmen policy. After learning of the National Travelers’ and Mutual Bene- 
fit policies, the defendant, Interstate Association, denied liability except for a pro 
rata of the policies and premiums. 

The defendant contends that, as the total amount of the four policies is $17,500, 
it is only liable for that proportion of $6,000 which $6,000 bears to $17,500, or twelve 
thirty-fifths of $6,000, $2,057.14, together with a pro rata of the premiums paid. 

In the companion case of Henry Wahl v. National Travelers’ 207 N. W..398, sub- 
mitted herewith, the National Travelers’ claims the pro rata of its policy to be 
$1,515.16. If we are not mistaken in our computation, this amount, on the basis of 
defendant’s computations, would be $1,428.57. No other basis of computation and 
none by which the amount of the death benefit named in the policy may be realized has 
been suggested by the defendant. 

It will be noted that the defendant proposes to prorate with the policy of which 
it had notice as well as to prorate with the policies of which it had no notice. The 
method if applicable to the defendant’s policy would likewise be applicable to later 
policies, though the insurers knew of the antecedent policies and were insuring upon 
the basis of the total amount of those policies and agreeing (except for the clause 
in question) that they and its own should be paid in full. We disregard the matter 


of return of premiums. From the standpoint of both parties, the matter of refund 
of premiums was a minor incident. 
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The defendant’s promise was to pay the $6,000 in addition to the $1,500 to be paid 
by the Woodmen. The policy was issued on the defendant’s assumption that the 
benefits at the time the policy was issued would be anyhow $7,500. We think it will 
throw some light on the difficulties of the defendant’s position to make some com- 
putations. 


Carrying out the computations on the basis of the defendant’s contention, if 
the Woodmen policy contained the same prorating clause, the Woodmen would pay 
$128.57, the Travelers’ $1,428.57 and the Mutual $1,428.57, a total with the defendant’s 
$2,057.14 of $5,042.85; that is, the insured, with $17,500 total insurance, would recover 
in the total nearly 1,000 less than the amount of the defendant’s policy. 

Varying the amounts of the policies, assuming that there were one for $3,000, 
one for $4,000, one for $2,000, one for $3,500, and one for $5,000, making the same 
total of $17,500, the estate of the insured would recover a total sum of $3,785.70. 
If the $17,500 were made of a $1,500 policy, one for $500, one for $1,000, one for 
$2,000, one for $3,500, one for $4,000, and one for $5,000, the estate would realize a 
total of $3,471.41. If the total were made up of eleven $1,000 policies, one $1,500 
policy, and one $5,000 policy the total amount realized would be $2,185.68. 

If we accept the defendant’s figures, the beneficiaries (prorating the Woodmen 
policy) are not getting the $6,000 which the defendant promised itself to pay, or (not 
prorating the Woodmen policy) the $7,500 that was expected would be paid on both. 
The defendant furnishes no basis upon which, by granting its contention, the in- 
demnity expected will be realized, and the later policies might have been so arranged 
as to amounts that the more nominal insurance taken out without notice (though all 
the policies remained in force, and although the insured apprehended that thereby he 
was increasing his estate) the less actual insurance would be paid. 

In the following considerations we may bear in mind that the clause reads that, if 
insured shall carry other insurance without giving notice, etc., the policy will prorate. 
If on defendant’s contention it had been notified of $10,500 of insurance besides its 
own, and both parties were therefore counting on insurance amounting to $16,500, 
and if there were a policy of $1,000 of which the defendant was not notified 
then defendant’s policies and all others containing this clause would prorate, with 
the result that, instead of getting the $16,500, which was intended by defendant as 
well as by the insured, the estate would get considerably less than the face of defend- 
ant’s policy. 

A prorating is of the loss or injury suffered. The purpose of the prorating is 
not to diminish compensation for the loss but to apportion it. Defendant adhering 
to the letter of one part of the clause does not propose to ascertain what the loss 
amounts to and to apportion that. Instead of prorating the loss, defendant proposes 
to prorate the amount of its policy and to prorate with the prior policy of which it 
knew and which it expected would be paid in full with its own. Defendant proposes 
that the later companies shall do the same. One will prorate on the basis of $6,000, 
another on the basis of $5,000. Instead of prorating the loss that was suffered as 
determined by the actual injury, defendant proposes that the companies shall pro- 
rate what they may severally choose to call the indemnity promised or their several 
liabilities. 

[1] The language of the policy is that chosen by the defendant. The presump- 
tion is that the defendant in using it was not intending any jugglery or equivocation. 
At this point we may call attention to the fact that there are benefits specified in the 
policy to which this uncertainty (though we refer to this as a matter of illus- 
tration and not of determination) may not exist. The value of time lost, amount 
of surgeon’s fees, expense of communication, might be ascertainable. 


[2,3] The clause has reference to other insurance covering the same “loss.” 
What is the loss in case of death? An accident policy in respect to the amount 
to be paid upon death is essentially a policy of life insurance. Logan v. Fidelity, 
etc., 47 S. W. 948, 146 Mo. 115; Johnson v. Fidelity, etc., Co., 151 N. W. 593, 184 
Mich. 406, L. R. A. 1916A, 475; Zimmer v. Central Accident Co., 56 A. 1003, 207 
Pa. 472; Gatzweiler v. Millwaukee, etc., 116 N. W. 633, 136 Wis. 34, 18 L. R. A. 
(N. S.) 211, 128 Am. St. Rep. 1057, 16 Ann. Cas. 633. There may be exceptional 
cases (e. g. policy taken out by a creditor) where the loss is definitely ascertainable. 
In the ordinary life policy, taken out to provide for one’s dependents, it is a mis- 
nomer to speak of death as a “loss” in the sense in which the burning of a building 
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is spoken of as a “loss.” 
of indemnity. 

“Life insurance in no way resembles a contract of indemnity. * * * It really 
is what it is on the face of it—a contract to pay a certain sum in the event of 
death.” Dalby v. India, etc., Co., 15 C. B. 365, 24 L. J. C. P. 2; Reed v. Provident, 
etc., Society, 82 N. E. 734, 190 N. Y. 111; Wayland v. Western Life, etc., Co. 
148 S. W. 626, 166 Mo. App. 221; Lycoming Insurance Co. v. Mitchell, 48 Pa. 372; 
Gatzweiler v. Milwaukee Electric Co., 116 N. W. 633, 136 Wis. 34, 18 L. R. A. 
(N. S.) 211, 128 Am. St. Rep. 1057, 16 Ann, Cas. 633. 

It is urged that the defendant had the right by the use of this clause to protect 
itself against an increase of the moral hazard. Dustin v. Interstate, etc., 159 N. W. 
395, 37 S. D. 635, L. R. A. 1917B, 319; Anderson v. Interstate Association, 160 
N. W. 522, 38 S. D. 105. In these cases the prorating clause was as follows: 

“If the member shall carry any other accident insurance, of which he has not 

notified this association in writing at least fifteen days prior to the date of 
any accident on account of which any claim is made hereunder, this association shall 
only be liable for such proportionate amount of the benefits or indemnity herein 
promised as such benefits and indemnity bear to the total amount of benefits or 
indemnity promised in all accident policies or certificates.” 
—and the pro rata of the premiums. The court, in the Dustin Case, held that the pro 
rating provision was not repugnant to the main covenant of the policy, and its pur- 
pose was to enable the insurer to guard against and prevent excessive accident insur- 
ance and increased moral hazard, that no question of public policy was involved, 
and the company was liable only for its pro rata of the total insurance. 

The counsel for the companies in this and in the accompanying case have not 
called our attention to any other decisions on this question, and we have found no 
others. In State v. Allen, 259 S. W. 77, 302 Mo. 525, the Supreme Court of Missouri 
and the Court of Appeals of Missouri in Melville v. Business Men’s Co., 253 S. W. 
68, held that a prorating clause substantially as that in controversy was in conflict 
with the Missouri statute, which required such a policy to specify the certain sum 
of money to be paid. In Arneberg v. Continental Casualty Co., 190 N. W. 97, 178 
Wis. 428, 29 A. L. R. 93, the Supreme Court of Wisconsin held that a life insurance 
policy did not cover the “same loss” with an accident policy, though they were both 
of the same insured and came due because of death caused by accident. Aaberg 
v. Minnesota Commercial Men’s Association, 201 N. W. 626, 161 Minn. 384, does 
not touch the question presented here. 

The paucity of authorities is suggestive that few insurance companies have con- 
sidered prorating as applicable to death benefits or life insurance. 

We are not convinced by the reasoning of the Dustin Case. Life insurance 
companies seek not only the uninsured but the insured. They seek not to prorate 
or limit insurance on life but to increase it. They recognize with few exceptions 
that humanity refuses to consider or accept money as the equivalent for life or in 
exchange for it. The exceptions are so few as to be unworthy of consideration in 
comparison with the disastrous results in helpless families and the fraudulent conse- 
quences that would ensue from sustaining the applicability of the clause in ques- 
tion to death benefits. It is urged that the insured might willfully incur or expose 
himself to a seeming minor injury with the view of collecting accident insurance, and 
the injury might result fatally. Such cases are imaginable. No question of fraud 
or intentional exposure to injury, however, is in this record. We think the case 
supposed is too remote for serious consideration as affecting the question before us, 
which is the construction of the policy, so far as it relates to this death benefit 
only. Our discussion and our conclusions are to be understood as limited to that 
single question. 

The. reasoning of Judge (later Justice) Lurton in Employers’ Liability Assur- 
ance Corporation v. Morrow, 143 F. 750, 753, 74 C. C. A. 640, speaking of a ques- 
tion of repugnancy in the provisions of a policy, is pertinent: 

“This proviso, if applicable at all, when the contract provides for the payment of 
a principal sum for a specific injury, such as the loss of an arm, leg, or eye, is novel 
in such contracts. It has no analogy to the contributory clauses found in fire insur- 
ance policies, which are so framed as to secure to the insured one full compensation or 
indemnity for his loss, when that is less than the aggregate of his insurance, but 
apportions that single compensation among the concurrent insurers in proportion to 





The ordinary contract of life insurance is not a contract 





their several contracts. Neither is there any analogy between the loss by fire of 
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specific property and the loss by accident of an arm or other limb. In the first case, 
property has a market value, and when that market value is paid the assured is 
indemnified. A bodily injury has no market price. If it results in a mere disability 
to continue the assured’s avocation, the value of the assured’s time during such dis- 
ability furnishes a definite standard for a contract of indemnification. Upon tnat 
theory the contract in suit is framed. For a total disability, not resulting in the 
loss of a limb or eye, the measure of indemnity is the value of the assured’s time 
during the disability, not exceeding a fixed number of weeks. But, in very positive 
terms, it is provided, in more than one clause, that under no circumstances is the 
disability indemnity to exceed the money value of the assured’s time. In case the 
disability is not total, but partial, the indemnity cannot exceed one-half of that 
recoverable for a total disability. But the contract recognizes that for a death by 
accident, or the loss of limbs, or any eye, there is no market standard of value and 
accordingly provides in most explicit terms for the payment of an agreed sum to 
be paid in full discharge of the liability under the policy.” 

a | —_ Kascoutas v. Federal Life Ins. Co., 185 N. W. 125, 193 Iowa, 343, 22 
Ai by Re Zo) « 

[4] The clause speaks of “the same loss.” The Woodmen policy is payable to 
the beneficiary or the legal representative; the Travelers’ to the legal beneficiary; 
the Mutual Benefit to the beneficiary or the estate; the Interstate, as reformed, one- 
half to the estate, and one-half to the wife. The record does not show that the 
policies covered “the same loss,” for under elementary principles the loss to the estate, 
the loss to the wife, the loss to the beneficiary, are not “the same loss,” unless, 
possibly, in the case of the wife and beneficiary they should be the same. Further 
reference may be had to Manufacturers’ Accident Indemnity Co. v. Dorgan, 58 F. 
945, 956, 7 C. C. A. 581, 22 L. R. A. 620; Keckley v. Coshocton Glass Co., 99 N. E. 
299, 86 Ohio St. 213, Ann. Cas. 1913D, 607; Brummer v. Cohn, 86 N. Y. 11, 40 Am. 
Rep. 503; Mutual Benefit Life Insurance Co. v. First National Bank (Ky.) 69 
S. W. 1; Fay v. Parker, 53 N. H. 342, 16 Am. Rep. 270; Rice v. National Credit 
Co., 41 N. E. 276, 164 Mass. 285. 

We do not deem it necessary to analyze the different policies. The Woodmen 
and the Travelers’ policies are only accident policies. The defendant’s policy and 
the policy of the Mutual Benefit cover loss of time from disease. The Travelers’ 
insures against loss of time resulting from accidents. Some of the policies provide 
in terms that the gross indemnity when stated is in lieu of all other indemnities. 

The cause speaks of the “same loss,” of “indemnity promised,” of “total amount 
of like valid and collectible insurance indemnity,” “in all policies covering such 
loss.” As noted, defendant separates out particular words, and bases its claim upon 
them, assuming that these various terms are interchangeable, used in the same sense 
in each policy and applicable to life insurance. 

We think that the promise of the definite death benefit must prevail. 

The judgment is affirmed. 

De Graff, C. J., and Evans and Albert, JJ., concur. 


PRESTON v. KANSAS CENTRAL INDEMNITY CO. (No. 26477.) 
(Supreme Court of Kansas. Feb. 6, ‘1926.) 
243 Pacific Reporter 300. 
(Syllabus by the Court.) 

1, INSURANCE—OVERRULING DEMURRER TO EVIDENCE OF BENE- 
FICIARY SUING ON LIFE INSURANCE POLICY HELD NOT ERROR. 
The evidence of the plaintiff tended to prove all the facts there were necessary 

to be established by her to entitle her to recovery; therefore, it was not error to 

overrule the defendant’s demurrer to her evidnce. 
(For other cases, see Insurance, Dec. Dig., § 668[15].) 


2. INSURANCE—OVERRULING DEFENDANT’S MOTION FOR JUDG- 
MENT ON FINDINGS OF JURY AND UNDISPUTED FACTS NOT IN- 
CONSISTENT WITH GENERAL VERDICT FOR PLAINTIFF HELD 
NOT ERROR. 

The findings of the jury and the undisputed facts were not inconsistent with 
the general verdict in favor of the plaintiff; therefore, it was not error to overrule 
the defendant’s motion for judgment on those findings and facts. 


(For other cases, see Insurance, Dec. Dig., § 670.) 
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Appeal from District Court, Washington County; John C. Hogin, Judge. 
Action by Emma Preston against the Kansas Central Indemnity Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

J. S. Simmons, Stuart Simmons, and Alva L. Fenn, all of Hutchinson, for 
appellant. 

A. J. Freeborn, of Washington, Kan., and Charles L. Hunt, Frank C. Baldwin, 
and C. J. Putt, all of Concordia, for appellee. 

MarsHALL, J. The plaintiff as the beneficiary sued to recover on a health, 
accident, and life insurance policy issued to her husband, Harry S. Preston, who 
had died as the result of an accident to him. Judgment was rendered in favor of 
the plaintiff, and the defendant appeals. 

The policy provided for the payment of $2,250 for loss of life caused by accident 
and contained the following provision: 

“If septic infection or blood poison is the result of ‘such injury’ the dis- 
ability or loss consequent thereon shall be deemed an accident and the indemnity 
payable shall be the same as for general accidents, and shall be for loss of life, 
limb, sight, hearing, or time.” 

Other provisions of the policy were as follows: 

“4, Written notice of injury or of sickness on which claim may be based must 
be given to the company within twenty days after the date of the accident causing 
such injury or the commencement of disability from such sickness. In event of ac- 
cidental death immediate notice thereof must be given to the company. 

“5. Such notice given by or in behalf of the second party or beneficiary, as 
the case may be, to the company at its home office in Hutchinson, Kansas, with 
particulars sufficient to identify the second party, shall be deemed to be notice to 
the company. Failure to give notice within the time provided in this contract 
shall not invalidate any claim if it shall be shown not to have been reasonably 
—— to give such notice and that notice was given as soon as was reasonably 
possible.” 

The application for the policy contained the following: 

“It is hereby agreed that the company shall not be liable for any claim under 
my policy until the first premium has actually been paid to the company or its 
authorized agents, or that may arise while any written obligation given in payment, 
in — or in part, of the premium for this insurance shall be past-due and 
unpaid. 

A note to Martin & Emerson, agents for the defendant, for $297 with interest 
at 8 per cent. per annum, was given in payment of the premiums on the policy 
which was for a period of five years. Harry S. Preston was accidentally injured 
on September 15, 1922, and died as the result of that injury on November 6, 1922. 
The note had not been paid at that time. Correspondence between Harry S. 
Preston and the defendant concerning the payment of the note occurred prior to 
his injury. The defendant was notified of the sickness of Harry S. Preston before 
his death. Other correspondence concerning payment under the policy and proof 
of sickness and of death occurred between the defendant and the plaintiff after 
the death of Harry S. Preston. Early in the correspondence, the attention of W. C. 
Irwin, president of the ‘Farmers’ State Bank of Barnes, Kan., who was acting 
for the plaintiff, was called to the stipulation contained in the application concerning 
the payment of written obligations given in payment of the premiums for the 
insurance. After that letter was written, the defendant requested more definite 
information concerning the cause of the death of Harry S. Preston. E. J. 
Woleslagel, the secretary and chief executive officer of the defendant, testified at 
one time that if the proofs of the cause of dtath had been satisfactory, the company 
would have paid the claim. At other times, he testified to the contrary. The 
petition alleged that the defendant had waived the quoted provision of the applica- 
tion. The jury answered special questions as follows: 

“1, On what date did Harry S. Preston become ill of the sickness that resulted 
in his death? Answer: On or about October 17, 1922. 

“2. What do you find, from the evidence, caused this illness? Answer: By 
accident by the pliers on September 15, 1922. 

“3. Do you find from the evidence that Harry S. Preston had the flu in 1919 
or 1920? Answer: Yes. 

“4. Was he attended in this illness by a physician at his home? Answer: Yes. 











Acc. | Jones v. Fidelity & Casualty Co. of New York 765 


“5. Do you find from the evidence that the defendant by its cqnduct waived the 
condition of the application and the policy, that the company would not be 
liable for any claim arising while any written obligation given in payment of 
the policy was past-due and unpaid? Answer: Yes. 

“6. If you answered the above question in the affirmatiye, then what act or 
acts of said company constituted this waiver? Answer: By accepting and retaining 
the note. 

“7, Do you find from the evidence that the defendant, by its conduct, waived 
the provisions of the policy that, in case of a claim for loss on account of death, 
proof of said claim must be made within 90 days from the date of said death? 
Answer: Yes. 

“8. If you answered the above question in the affirmative, then state what act 
or acts of said company constituted this waiver. Answer: By constantly writing for 
more information and misleading plaintiff.” 

The defendant demurred to the evidence of the plaintiff. That demurrer was 
overruled. The defendant moved that judgment he entered in its favor notwith- 
standing the verdict for the reason that the special findings and undisputed evi- 
dence showed that the plaintiff was not entitled to recover and that judgment should 
be rendered for the defendant. That motion was denied. Complaint is made of 
those orders. 

[1] 1. Was it error to overrule the defendant’s demurrer to the plaintiff’s 
evidence? The evidence has been briefly summarized. There was that in the evi- 
dence which tended to prove that the defendant had waived that provision of the 
application for the policy which provided that the company should not be liable for 
any claim under the policy until the first premium had been actually paid. The 
petition alleged that waiver. It was not error to overrule the demurrer to the 
evidence. 

[2] 2. The defendant urges that it was error to deny its motion for judgment 
notwithstanding the verdict. This was, in effect, a motion for judgment on the 
special findings of the jury. Otherwise, there was no ground on which to base the 
motion. Did the findings of the jury authorize the court to render judgment in favor 
of the defendant? There was no motion for a new trial. Whether or not the 
findings of the jury were so contrary to the general verdict as to make it error to 
render judgment in favor of the plaintiff was not presented by the motion for 
judgment in favor of the defendant. The question presented by that motion was 
whether or not the findings of the jury compelled judgment in favor of the de- 
fendant. The argument of the defendant is based on the answers to the fifth 
and sixth questions. The answer to the fifth question found that the “defendant by 
its conduct waived the condition of the application and the policy that the com- 
pany would not be liable for any claim arising while any written obligation given 
in payment of the policy was past-due and unpaid.” The answer to the sixth 
question stated how that waiver was made. But, with the answers to the fifth 
and sixth questions should be considered the answers to the seventh and the eighth 
questions. All taken together showed a waiver of the condition requiring the pay- 
ment of the note. These answers were not contradictory to the general verdict, 
nor were they contradictory to the answers to the other questions. 

The findings of the jury were not of such a nature as gave to the defendant 
the right to judgment on them. There was no error in denying the defendant’s 
motion. 

The judgment is affirmed. 

All the Justices concurring. 


JONES v. FIDELITY & CASUALTY CO. OF NEW YORK. (No. 25001.) 
(Supreme Court of Minnesota. Jan. 29, 1926.) 
207 Northwestern Reporter’ 179. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
NOTICE OF DEATH WAS GIVEN AS SOON AS WAS REASONABLY 
POSSIBLE. 

The evidence sustains the finding of the jury that notice of death resulting 
from an accidental injury was given to the defendant insurance company as soon as 
was reasonably possible within the meaning of the policy. 


(For other cases, see Insurance, Dec. Dig. § 665 [7].) 
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2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 
erg COMPANY DENIED LIABILITY AND WAIVED PROOF 
OF LOSS. 

The evidence sustains the finding of the jury that the defendant denied liability 
upon the policy and thereby waived proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 665 [8].) 


3. INSURANCE—IN ABSENCE OF DISPUTE AS TO AMOUNT WHICH 
INSURED SHOULD RECEIVE, RELEASE OF LIABILITY HELD 
WITHOUT CONSIDERATION. 

The insured received the defendant’s draft for the amount due him as indemnity 
for disability. In an instrument attached thereto, he acknowledged receipt, and 
released all liability under the policy. There was no dispute as to the amount which 
he should receive and no compromise. It is held, as a matter of law, that there 
was no consideration for the release of liability, and the trial court’s charge to that 
effect was correct. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


4. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
DEATH RESULTED NECESSARILY AND SOLELY FROM INJURY. 
The evidence sustains the finding of the jury that death resulted necessarily and 

solely from his injury within the terms of the policy quoted in the opinion. 
(For other cases, see Insurance, Dec. Dig. § 665 [5].) 


5. INSURANCE—WHETHER INSURED DIED DURING PERIOD OF 
CONTINUOUS aaa DISABILITY TO ENGAGE IN LABOR HELD 
QUESTION FOR JURY 
Whether the death of the decedent occurred during the period of his con- 

tinuous total disability to engage in any labor or occupation within the terms 

of the policy quoted in the opinion, although he returned to work, and with some 
intermissions worked until his death, which occurred 2% months after his injury, 
was for the jury. 

(For other cases, see Insurance, Dec. Dig., § 668[11].) 


Appeal from Dictrict Court, Ramsey County; Charles Bechhoefer, Judge. 

Action by C. E. Jones, administrator of James B. Oglesby, deceased, against 
the Fidelity & Casualty Company of New York. After a verdict for plaintiff, 
defendant appeals from an order denying its alternative motion for judgment or 
new trial. Affirmed. 

Briggs, Weyl & Briggs and A. V. Junkin, all of St. Paul, for appellant. 

Stan D. Donnelly and Warren Newcombe, both of St. Paul, for respondent. 

Dipset, J. Action by the plaintiff as administrator of James B. Oglesby to 
recover upon a policy of insurance on his life. There was a verdict for the 
plaintiff. The defendant appeals from the order denying its alternative motion 
for judgment or a new trial. 

Oglesby held a policy in the defendant providing indemnities in case of acci- 
dental injury, and for loss of life resulting, under certain conditions, from injury. 
He was a chef in the employ of the Soo Railway line; his run extending from 
Minneapolis to Chippewa Falls, Wis. On January 12, 1924, he was hurt by an 
automobile. There was a severe abrasion of his left leg, one rib was fractured, 
and he was otherwise bruised. The defendant paid him his weekly indemnity 
until February 27, 1924, by a draft for $128.57. Attached to it was a receipt, which 
he signed, reciting that he released the company “from all liability for or on account 
of bodily injuries accidently sustained by me on or about 12th day of January, 1924.” 
He returned to his work February 18, 1924, and continued with two intermissions 
until he died on April 28. Notice of his death was not given until July 18, 1924, 
ten days after the appointment of the plaintiff as administrator. No proofs of loss 
were given. 

The questions are these: (1) Whether there was a failure to give notice of death 
as required by the policy. (2) Whether there was a failure to furnish proof of 
death as required by the policy. (3) Whether the release executed by Oglesby, 
when he received the draft for $128.57, released liability under the policy for death 
subsequently ensuing. (4) Whether his death resulted necessarily and solely from 
his injury within the meaning of the policy. (5) Whether his death occurred during 
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the period of continuous total inability to engage in any labor or occupation within 
the meaning of the policy. 

[1] 1. Notice of the injury of January 12, 1924, was given the company promptly. 
Notice of death was not given until July 18, 1924. The policy provides: 

“Written notice of injury on which claim may be based must be given to the 
company within twenty days after the date of the accident causing such injury. In 
event of accidental death immediate notice thereof must be given to the company. 
Such notice given by or in behalf of the insured or beneficiary, as the case may be, 
to the company at its home office in New York City or to any authorized agent of the 
company, with particulars sufficient to identify the insured, shall be deemed to 
be notice to the company. Failure to give notice within the time provided in this 
policy shall not invalidate any claim if it shall be shown not to have been rea- 
sonably possible to give such notice, and that notice was given as soon as was 
reasonably possible.” 

Oglesby had no relative in the state. They lived in the south and east. The 
plaintiff, with whom he lived, and who knew of the policy, sought to locate them 
immediately upon his death. He did not succeed in doing so until in August. 
The decedent’s relatives had the prior right, for 30 days, to apply for administration, 
The plaintiff was appointed administrator on July 8, 1924. Within 10 days he 
gave the defendant notice, or at least the evidence justifies a finding that he did. 
The heirs of the deceased were the beneficiaries. Not until July 8, when plaintiff 
became administrator, did he have a direct interest in the policy. The terms of the 
policy in respect of notice are liberal. It was not intended to bar beneficiaries by a 
strict limitation or a narrow construction. Whether notice was given as soon 
as was reasonably possible was submitted to the jury, under appropriate instruc- 
tions, and its finding is sustained. 

[2] 2. Formal proofs of death were not made. The policy provides: 

“The company, upon receipt of such notice, will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If such forms are not 
so furnished within fifteen days after the receipt of such notice, the claimant shall 
be deemed to have complied with the requirements of this policy as to proof of 
loss upon submitting, within the time fixed in the policy for filing proofs of loss, 
written proof covering the occurrence, character and extent of the loss for 
which claim is made. Affirmative proof of loss must be furnished to the com- 
pany at its said office in case of claim for loss of time from disability within 
ninety days after the termination of the period for which the company is liable, 
and, in case of claim for any other loss, within ninety days after the date of such 
loss.” 

The testimony of counsel for the plaintiff, not counsel appearing at the trial, 
is that he notified the district agent at St. Paul on July 18, 1924, by telephone; that 
he was referred to the representative of the company at Minneapolis; that he tele- 
phoned such representative, explained the situation, and stated that he wanted to give 
whatever notice was necessary; that such representative said that he thought the 
company had a release, and requested him to wait a moment; that he then told 
him, after consulting his files, “Yes; we have a release on that,” and later told 
him that he would see what the home office would do about reopening the case, but 
that the company was already released. Some weeks later he was told that the 
company would not reopen the case. 

The jury were justified in finding that the company, through its representative, 
denied liability, that it relied upon the release as a settlement, as it does here, and 
that there was a waiver of proofs of death. See Zeitler v. National Casualty Co., 
124 Minn. 478, 145 N. W. 395; Johnson v. Bankers’ Mut. Cas. Ins. Co., 129 Minn. 
18, 151 N. W. 413, L. R. A. 1915D, 1199, Ann. Cas. 1916A, 154; Butler Bros. v. 
American Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. A. (N. S.) 609. 

([3] 3. The release upon which the defendant relies did not discharge liability 
on the policy for death subsequently occurring. The receipt was for the amount 
paid as indemnity. It was due. There was no dispute about it, and no compromise. 
There was no negotiation for a release or surrender of the policy, or for a discharge 
from further liability in event of death. The court correctly charged the jury 
that there was no consideration for the release as a discharge of liability for 
subsequent death. Thompson Yards, Inc., v. Jastrow (Minn.) 203 N. W. 960; 
Duluth Chamber of Commerce v. Knowlton, 42 Minn. 229, 44 N. W. 2; Demeules 
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v. Jewel Tea Co., 
Am. St. Rep. 315. 


[4] 4. The provision of the policy as to the scope of the insurance and the 
indemnity is as follows: 





103 Minn. 150, 114 N. W: 733, 14 L. R. A. (N. S.) 954, 123 


“Part I. Insuring Clause. 

“If the insured, while this policy is in force, shall receive a personal bodily 
injury (suicide, sane or insane, not included) which is effected directly and in- 
dependently of all other causes through external, violent, and purely accidental 
means, and which causes at once and continuously after the accident total inability 
to engage in any labor or occupation, the company will pay the indemnities here- 
inafter provided for loss resulting therefrom. 

“Part IT. Specific Indemnity. 

“Tf within the limit of time named in this part, and during the period of total 
inability to engage in any labor or occupation, any one of the following losses 
shall result necessarily and solely from said injury causing the said inability as is 
described in part I, the company will pay, subject to the provisions of part VI: 

“A” For loss of life said principal sum.’ 

Whether Oglesby’s death resulted from a bodily injury within the insuring clause 
was for the jury. The plaintiff’s experts testified that his death resulted from 
septic embolic pneumonia, as the direct result of his injury of January 12, particu- 
larly the abrasion of the leg. There was no medical testimony opposed. The 
finding is sustained. Thorne v. A‘tna Life Ins. Co., 155 Minn. 271, 193 N. W. 463; 
Powers v. Fidelity & Casualty Co., 144 Minn. 282, 175 N. W. 111. 

[5] 5. Whether the death of the deceased occurred within a period of con- 
tinuous and total inability to engage in any labor or occupation, within the terms 
of the policy quoted, was for the jury. The deceased returned to his work on 
February 18, 1924, after his injury of January 12. He continued to work until 
March 8, then laid off until March 15, worked from then to April 18, and was 
confined to his bed from that time until April 28, when he died. The evidence 
justified the finding that when he returned to his work he was in no condition to 
resume his labor; that he did not do full work; that he received assistance from 
those working under him or with him; that he worked with difficulty; that at the 
intervals in St. Paul between his: trips out and in he was sick and suffering and 
confined much of the time to his home; that he suffered from chills and fever; 
that he was losing flesh; and that from the time of his injury until his death his 
injury was progressing toward a fatal result. 

We have no cases in Minnesota that meet the exact situation. Provisions 
resembling those of the policy in suit were construed, and a liberal rule of con- 
struction adopted in favor of the insured in Lobdill v. Laboring Men’s Mut. Aid 
Ass’n, 69 Minn. 14, 71.N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542; Monahan 
v. Supreme Lodge of the Order of Columbian Knights, 88 Minn. 224, 92 N. W. 
972; Collopy v. Modern Brotherhood, 133 Minn. 409, 158 N. W. 625; McKay v. 
Minnesota, etc., 139 Minn. 192, 165 N. W. 1061; Hayes v. North American Life & 
Casualty Co., 151 Minn. 124, 186 N. W. 136; and Carson v. N. Y. Life Ins. Co. 
(Minn.) 203 N. W. 209. In the Lobdill Case, Mr. Justice Mitchell said that— 

“Total disability does not mean absolute physical inability on the part of the 
insured to transact any kind of business pertaining to his occupation. It is suffi- 
cient if his injuries were of such a character that common care and prudence re- 
quired him to desist from the transaction of any such business so long as it was 
reasonably necessary to effectuate a cure.’ 

{n none of these cases was the period during which the insured worked 
long; in none nearly so long as that during which the deceased worked; but the 
language of Justice Mitchell points the true construction. The following cases 
more resemble in their facts the case at bar and illustrate the proper application 
of the principle. Rathbun v. Globe Ind. Co., 107 Neb. 18, 184 N. W. 903, 24 
A. L. R. 191; Booth v. U. S. F. & G. Co. (N. J. Sup.) 130 A. 131; American Lia- 
bility Co. v. Bowman, 65 Ind. App. 109, 114 N. E. 992; Fidelity, etc., Co. v. Joiner 
(Tex. Civ. App.) 178 S. W. 806; Grand Lodge v. Orrell, 206 Ill. 208, 69 N. E. 68; 
Hohn v. Interstate Casualty Co., 115 Mich. 79, 72 N. W. 1105; Young v. Travelers’ 
Ins. Co., 80 Me. 244, 13 A,.896. 

Thus, in Booth v. U. S. F. & G. Co. (N. J. Sup.) 130 A. 131, the court said: 

“To say that it did not wholly disable and prevent the insured from the date 
of the accident from performing his duties, because he endeavored to perform 
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them, is to put a strained and unfair interpretation upon the term used, and to do 
violence to the obvious purpose of the contract. The fact that Booth tried to 
work is not to be taken as conclusive evidence of his ability to do so. * * * Plaintiff 
should not be penalized for honest efforts to keep going when nature demanded that 
he desist.” 

In Rathbun v. Globe Indemnity Co., 107 Neb. 18, 30, 184 N. W. 903, 907 
(24 A. L. R. 191), the court proposed and answered in the negative this question: 

“Should the insured be penalized because, in total ignorance of the serious 
character of the injury he had received, he undertook to perform, as best he could, 
under distressing conditions, some of his professional duties, when he might rea- 
sonably not have attempted to do any work at all, and thus, without question, have 
held the insured liable for loss from disability ?“ 
og] commenting upon the situation before it, the court said (page 31 [184 N. W. 
“We think it may be said to be a matter of common knowledge that in a 
great many, perhaps in a large majority of, instances in which bodily injuries are 
received, the real nature and extent of said injuries do not reveal themselves until 
a greater or less time in the future and after the first pains from the hurt shall 
have passed away. The injured part often lies dormant for an indefinite period, 
with but little or no consciousness of its existence by the person injured, although 
from the very moment of the accident, perhaps, the processes of nature may be 
busily engaged in developing what may have seemed to be but a slight hurt into 
a most serious and perhaps fatal injury. In such a case it cannot be said that 
the injury is not continuous and from the date of the accident, nor can it fairly 
or justly be said that the disability is not continuous and from date of the accident, 
because the injured party enjoys a brief respite from pain and suffering, only to 
be endured to a greater degree when perverted nature again asserts itself.” 

And in American Liability Co. v. Bowman, 65 Ind. App. 109, 119, 114 N. E. 
992, 995, the court said: 

“The facts found are amply sufficient to show total disability of appellee for 
the requisite period of time, and the chief difficulty arises from a consideration of 
those facts which show that four days after his injury, while still suffering from 
the effects thereof, he returned to his work, and for more than a month per- 
formed a darge part of the duties of his employment, though during all such time 
he continued to suffer intensely and was greatly incapacitated and then finally from 
the effects of his original injury, which had become more severe and malignant, he 
became wholly unable to perform any labor of any kind and was confined to his 
home for treatment; and likewise the finding which shows that the injury caused 
neuritis. * * * 

“The findings disclose a situation where the injury was more severe and the 
results more permanent and harmful than they at first appeared to be, and in which 
the injured party showed unusual desire, and put forth an extraordinary effort, to 
labor while still incapacitated by his injuries. He was in no sense a malingerer, 
and the facts present the question whether, by his premature effort to labor while 
so incapacitated, he is, under the provisions of his policy, deprived of compensation 
which he would clearly be entitled to receive had be remained away from his 
employment and made no effort to labor, as the severity of his injury and the 
intensity of his suffering clearly warranted him in doing. 

“The rule prevails in this and most jurisdictions that provisions in a policy for 
total disability, irrespective of the technical variations in the language employed, 
should be given a rational and practical construction; that the phrase ‘total dis- 
ability’ is a relative term, depending in a measure upon the nature of the employ- 
ment, the capabilities of the injured person, and likewise the circumstances and 
peculiar facts of each particular case. It is usually a question of fact to be 
determined by the court or jury trying the case and was such question in the 
case at bar.” 

There are many cases opposed, and counsel for defendant cite them. In 
Hurley v. Bankers Life Co., 198 Iowa, 1129, 199 N. W. 343, 37 A. L. R. 146, cases 
adopting the two different rules, the liberal one and the strict one, are collated. 
Citing this case, and referring to the cases noted in it, in Carson v. N. Y. Life. Ins. 
Co. (Minn.) 203 N. W. 209, we announce a preference for the liberal rule 
illustrated by the cases which we have cited. 

Order affirmed. 
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OLINGER v. MASSACHUSETTS PROTECTIVE ASS’N. (No. 15333.) 
(Kansas City Court of Appeals. Missouri. Dec. 7, 1925.) 
278 Southwestern Reporter, 86. 

1. INSURANCE—ACCIDENT POLICY REQUIRING “CONFINEMENT” TO 
HOUSE MEANS CONFINEMENT IN SUBSTANTIAL SENSE. 
Accident and health insurance policy providing a weekly indemnity for con- 

finement to the house requires “confinement” in a substantial sense, although 

insured need not spend every minute in the house. 
(For other cases, see Insurance, Dec. Dig., § 525.) 


2. INSURANCE—INSURED HELD NOT “CONFINED TO HOUSE.” 
Plaintiff suffering from cancer of the mouth, who was able to be out of doors 

at practically any time and could walk uptown and go unaccompanied to neighboring 

town, held not “confined to house,” within the meaning of accident and health policy. 
(For other cases, see Insurance, Dec. Dig. § 525.) 


Appeal from Circuit Court, Linn County; J. E. Montgomery, Judge. 

Action by William Olinger against the Massachusetts Protective Association. 
Judgment for plaintiff, and defendant appeals. Reversed. 

Lathrop, Morrow, Fox & Moore, Geo. J. Mersereau, and Richard S. Righter, 
all of Kansas City, and Paul Van Osdol, of Brookfield, for appellant. 

Charles K. Hart, of St. Louis, and C. M. Kendrick, of Marceline, for respondent. 

Bianp, J. This is an action upon a policy of accident and health insurance. 
Plaintiff recovered a .verdict and judgment in the sum of $750 together with $55 
penalty for vexatious delay and $250 attorney’s fees. Defendant has appealed. 

The policy provided that if plaintiff suffered from disease resulting in con- 
tinuous total disability for at least five days, requiring the regular and personal 
attendance of a licensed physician, and confining the insured within the house or 
hospital, defendant would pay the insured $25 per week continuously during such 
disability, and that if plaintiff should be totally disabled by disease for at least five 
days but not confined within the house or hospital, defendant would pay for a period 
of such disability, not exceeding 26 weeks, $12.50 per week. The policy further 
provided “that the weekly indemnities provided by this policy collectively shall not 
cover a period exceeding 60 weeks in the aggregate.” 

Plaintiff claimed total disability confining him within the house and requiring the 
regular and personal attendance of a licensed physician from October 16, 1922, to 
December 20, 1923. During the progress of his illness the company paid him a 
total sum of $350, and when it came time for final settlement; it claimed that 
plaintiff's disability was of a nonconfining character and that it owed him an addi- 
tional sum of $400 only, making $750 in all. The company paid plaintiff said sum 
of $400 under such circumstances that it claims constituted settlement in full, but 
plaintiff claims it was merely a payment on account. It is unnecessary for us to go 
into this controversy, although a point is raised in reference to it, for the reason 
that we have reached the conclusion that plaintiff’s illness was of a nonconfining 
character and that he has been paid all that he was entitled to under the policy, and 
that for this reason defendant’s point that its demurrer to the evidence should have 
been sustained is well taken. 

Plaintiff testified that for a great many years he had been a locomotive engineer 
and that at the time in controversy he resided in the City of Marceline. He became 
ill and was required to cease work on October 12, 1922. He consulted a physician 
at Marceline and was under his care for a short time, when he was advised to see 
a specialist, Dr. Sutton, of Kansas City. He testified that he was treated by the 
Marceline physician at that physician’s office. He first consulted Dr. Sutton at 
Kansas City on November 3, 1922; he came unaccompanied to Kansas City on the 
train, took a street car to the building in which Dr. Sutton’s office was located, and 
went up in the elevator to the doctor’s office and was treated by him. Dr. Sutton 
pronounced his illness to be cancer of the mouth. Dr. Sutton advised him to get 
all the open air he could. Plaintiff further testified that he remained in the house 
except when he would go to Kansas City for treatment and when he would walk 
uptown from his home in Marceline; that this was a distance of four blocks; that 
between treatments while in Kansas City he would “walk a little while and come 
back.” He was asked, “What would most subserve your comfort?” and he replied 
that he “felt better by getting out and taking exercise”; that he suffers severe pain 
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all the time and is required to take aspirin continually; that he has not obtained a 
night’s rest in over two years; that when walking he has to stop and rest. “I walk 
a couple of blocks, and I am all in—tired out”; that he was at all times able to 
walk around a little and go outside of the house except when he “was down for 
twelve days at home, I wasn’t out of the house, but I recuperated up and went 
back to the doctor.” In a report to the company, dated January 30, 1923, plaintiff 
stated : 

“9. Has your disability strictly confined you to the house or hospital? No.” 

In his final report to the company he stated as follows: 

“7. How many days were you confined to your house? I was unable to leave 
my house for none days, namely, from ——, 192— to ——, 192—. 

“8. How long were you totally disabled (meaning unable to transact any business 
or do any kind of work)? -—— days, namely, from October 16, 1922, to December 
20, 1923.” (Italics ours.) 

He testified that he did not mention the 12 days that he was unable to leave his 
home in his reports to the company because “it was so small an amount I didn’t 
say anything about it.” 

Dr. Sutton testified that he advised plaintiff to keep out of doors as much as pos- 
sible; that if a patient suffering as the plaintiff is put in bed, “they get the psychologi- 
cal effects, and they think I am laid out for good, and usually blow up.” He 
would not say that plaintiff would be unable to perform any labor, but that it would 
not be wise for him to folow his vocation; that at times plaintiff would call the 
doctor on the phone and tell him that he was unable to make the trip to Kansas 
City ; re when plaintiff complained that he could not get out, the doctor would 
say to him: 

“If you don’t do it, you are gone. If you stay in bed and don’t go outdoors 
all you possibly can, you will be gone.” 

Defendant sent plaintiff seven blanks to be signed by the physician for the 
purpose of “securing report of the progress of your disability.” The first of these 
reports made by the physician was on October 11, 1923, and the last one on September 


5, 1923. In each one of these appeared questions 2 and 3. Question 2 was to be 
filled out if plaintiff was totally disabled and continuously confined within doors 
during a period of time covered by the report, and question 3 was to be filled out if 
plaintiff was not continuously confined; each time the physician did not fill out No. 2 
but filled out No. 3. Question No. 3 as filled out in each instance, with dates left 
out, reads as follows: 


“He was totally disabled but not continuously confined within doors from —— 


” 


to ——.” (Italics ours.) 

The doctor testified on the witness stand that he meant in making these reports 
that plaintiff was totally disabled, but not continuously confined within doors, during 
the time from the date he first treated him until the doctor signed the final report 
(No. 8) on December 20, 1923. All of the testimony as to plaintiff’s disability was 
given by plaintiff’s witnesses, defendant having no testimony on this subject. 

From this testimony it appears that excepting the period of 12 days, when 
plaintiff was confined to his home but which he did not report to defendant, plaintiff 
was able to be out unassisted. Plaintiff testified that he was able at all times to 
walk around a little and to go outside of the house every day (except for the period 
of 12 days) and make trips alone to Kansas City on the train, during the entire two 
years of his illness. He was able to go to the doctor’s office, and none of his 
physicians treated him at his house, not even the local physician at Marceline. He 
reported to the company that he had not been confined to the house. He felt better 
when he exercised. His physician reported that he was not continuously confined to 
the house by his illness. There is no evidence that he was ever in a hospital. His 
physician testified that plaintiff was not continuously confined to the house. As to 
performing labor, the physician stated that he could not say that plaintiff was 
unable to perform any, but that it would not be wise for him to follow his vocation. 

[1] Some point is made by plaintiff that he took exercise because the doctor told 
him that this was necessary in order to have his life. Plaintiff testified, when asked 
what would most subserve his comfort, that he felt better by getting out and taking 
exercise. Assuming that he took exercise only because so advised by his physician, 
this would not change the situation for the reason his conduct shows that he was 
able to be about. There is no evidence whatever that he was confined to his house 
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at any time except the 12 days that he testified to, and as to when this was, no 
date or time is given. Of course, the clause concerning confinement to the house 
does not mean that plaintiff must spend every minute in the house in order to recover. 
But in order to be entitled to $25 per week indemnity, he must have been confined 
to the house in a substantial sense. Hays v. Benevolent Ass’n, 127 Mo. App. 195, 104 
S. W. 1141; Ramsey v. Insurance Co., 160 Mo. App. 236, 142 S. W. 763; Bradshaw v. 
Amer. Benevolent Ass’n, 112 Mo. App. 435, 438, 87 S. W. 46. 

[2] The evidence shows that except for the short time mefitioned there was no 
time when plaintiff was not able to be out of the house; not only to walk uptown and 
see his physician in Marceline, but to go to Kansas City unaccompanied and to take 
a street car to the doctor’s office and to walk around between treatments and return 
home in the same way. It is apparent that plaintiff was not confined substantially 
to his home in the sense used in the policy. Bradshaw v. Benevolent Ass’n, supra; 
Taylor v. Loyal Protective Ins. Co. (Mo. App.) 194 S. W. 1055; Bucher v. Casualty 
Co. (Mo. App.) 215 S. W. 494. 

The judgment is reversed. 
Arnold, J., concurs. 
Trimble, P. J., absent. 


RODGERS v. TRAVELERS’ INS. CO. (No. 25022.) 

(Supreme Court of Missouri Division No. 1. Dec. 22, 1925.) 

278 Southwestern Reporter 368. 
3. INSURANCE—INSTRUCTION ON TEST FOR INSANITY OF SUICIDE 

HELD ERRONEOUS. 

In action to recover on insurance policy, deceased apparently having committed 
suicide, instruction on test for insanity, that suicide is only rendered accidental 
death if shown that insured was of unsound mind to degree that he was entirely 
unaware of physical consequence of his act, held erroneous. 


(For other cases, see Insurance, Dec. Dig., § 465.) 


4. INSURANCE—REFUSAL OF INSTRUCTION DEFINING INSANITY OF 

SUICIDE WITHIN POLICY HELD ERRONEOUS. 

In action to recover on insurance policy, deceased apparently having committed 
suicide, refusal of instruction that test of insanity within meaning of policy was 
whether will power was so far impaired by disease that he was not mentally capable 
of controlling conduct rationally, and was impelled by an irresistible and irra- 
tional impulse, held erroneous. 

(For other cases, see Insurance, Dec. Dig., § 465.) 


Appeal from St. Louis Circuit Court; H. A. Hamilton, Judge. 

Action by Mary Plummer Rodgers against the Travelers’ Insurance Company. 
From a judgment for defendant, plaintiff appeals. Reversed and remanded. 

Banister, Leonard, Sibley & McRoberts and Shepard Barclay, all of St. Louis, 
for appellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 

Graves, J. Action on an accident insurance policy. An attempt was made 
to remove the cause to the federal court, but this was denied by both the state and 
the federal court. The case was tried upon certain stipulated facts and other 
evidence. The answer in the state court, and the only one involved here, was a 
general denial. : 

[1] The petition asked for the sum of $7,500 under the policy; this being one- 
half of the value of the policy at the date of the death of Frank W. Rodgers, who 
was the husband of the plaintiff. The other half was to go to another beneficiary. 
The petition not only asked for the $7,500 but for attorney’s fees in the sum of 
$3,000, and 10 per cent. damages for “defendant’s vexatious delay and unreasonable 
refusal to pay said loss”; hence our jurisdiction in the case upon the appeal of the 
laintiff. 

Upon the trial, the defendant had a verdict signed by ten jurors, and upon such 
verdict the judgment now appealed from was entered. 

The plaintiff introduced in evidence the policy with the riders attached sued 
upon, a letter showing a refusal to pay the policy, proof of the reasonable value of 
her attorney's fees, and the stipulation as to certain facts, and rested her case. 
The stipulation, as to certain facts reads: 
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“It is hereby stipulated and agreed between plaintiff and defendant, by their 
respective counsel, that each of the following facts may be taken as true in the 
above case, and that this stipulation may be admitted in evidence and read to the 
jury in proof thereof in any trial of this case: 

“(1) That defendant is and was at all times in question incorporated under the 
laws of the state of Connecticut, and is and was at all such times duly licensed 
to do and doing business in the state of Missouri as a foreign insurance company. 

“(2) That defendant, for a valuable consideration or premium received, issued 
and delivered, in the city of St. Louis, Mo., to one Frank W. Rodgers, on or about 
November 3, 1914, its special accumulative accident policy No. E.B107953, as per copy 
of policy and riders hereto attached, which may be introduced in evidence and read 
to the jury in any trial of this case with the same force and effect as the original 
policy and riders. 

(3) That said Frank W. Rodgers died on or about October 26, 1921, as the 
result of a gunshot wound received by him on the day of his said death. 

“(4) That said policy had been renewed from time to time, and all premiums 
had been paid annually in advance, and the said policy was in full force and effect 
at the time of the death of said Frank W. Rodgers. 

“(5) That due notice of the death of said Frank W. Rodgers was given by 
plaintiff and the other beneficiary mentioned in said policy, and was received by 
defendant. That proof of loss blanks were furnished by defendant to plaintiff, and 
the other said beneficiary on November 22, 1921, and were duly filled in and 
returned to defendant by plaintiff and the other said beneficiary in January, 1922. 

“(6) That due demands were made on defendant by plaintiff and the other 
said beneficiary for the payment of said policy, and that on January 28, 1922, the 
defendant wrote a letter declining to pay the claim made under said policy, the 
original of which letter is hereto attached.” 

The battle was thereafter prolonged upon two questions: (1) Whether or not 
the shot which caused death was accidental or intentional; and (2) if the shot was 
self-inflicted, whether or not the deceased was sane or insane at the time. The 
assignment of errors here covers (1) the giving and refusal of instructions; (2) the 
admission of incompetent evidence and the refusal to admit competent evidence; 
and (3) the overruling of a motion of the plaintiff for the production of papers. 
There are 32 assignments of error, but the foregoing classifies them as to their 
character. Only nine of the assignments are briefed and argued. This sufficiently 
outlines the case. The evidence will be outlined in the discussion of the points made. 

[2] I. There was evidence pro and con upon the questions of accidental injury 
and insanity. The finding of the jury upon both questions would be conclusive here, 
unless there was error in the giving and refusing of instructions, or error in the 
admission or refusal of evidence. It is therefore useless to detail the evidence, in 
so far as these matters are concerned. Such portions of the evidence as are ap- 
plicable to the real issues can best be detailed with those issues. It suffices to say, 
generally, that the evidence tends to show that the deceased procured a permit to 
purchase a revolver and did purchase one, and five loaded cartridges, very shortly 
before his dead body was found in Forest Park, St. Louis; that near his body, and 
within a very short space from his hand, was found a pistol, which was identified 
as the one he had shortly before purchased. This identification was complete per 
force of our law as to the sale of such weapons, and the records which must be kept. 

II. The appellant (plaintiff) urges that instructions 5, 7, 8, 9 (all reiterating 
practically the same thing), on the test for insanity, are erroneous, and that the 
court erred in refusing plaintiff’s instruction C on the same subject. Instruction 
No. 7 for defendant reads: 

“If the jury find that the death of the insured was due to suicide, then they 
should consider the evidence bearing on his mental condition at the time. And in 
that connection the jury are instructed that the law recognizes various degrees of 
unsoundness of mind. A man may be of sound mind for one purpose in the law 
and of unsound mind for another. Suicide is only rendered an accidental death if it 
be shown that the insured was of unsound mind to such a degree and extent that 
he was entirely unaware of the physical consequences of his act, and the burden of 
proving that state of facts rests upon the plaintiff, and must be shown by a pre- 
ponderance or greater weight of testimony. 

“If, therefore, the jury find under the evidence in this case that the death of the 
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insured was due to suicide, then, unless the plaintiff has proven by a preponderance 
or greater weight of testimony that at that time the insured was so far mentally 
unbalanced as not to be able to know that it was a pistol which he was handling, 
or that he was so far mentally unbalanced as not to be able to comprehend that, 
if he discharged the weapon, it would probably cause him bodily harm, then you 
are instructed that the plaintiff has failed to sustain the burden of proving insured’s 
insanity, and it will be your duty on that state of facts to return a verdict for 
the defendant.” 

We shall quote only one of the four, because, if No. 7 is erroneous, -the same 
erroneous matter was mauled into the minds of the jurors, by the repetition of 
the same stuff in instructions 5, 8, and 9. 

Plaintiff's instruction C, which was refused, reads: 

“The court instructs the jury that, if they believe from the evidence that Frank 
W. Rodgers inflicted upon himself the gunshot wound which caused his death, and 
further believe, from all the facts and circumstances in evidence before you, that, 
at that time, his reasoning faculties were so far impaired by physical and mental 
disease that he was not able at the time to understand the moral character of said 
act, and was not then able to distinguish whether his said act was right or wrong, 
and that his will power then had been so far impaired by disease that he was not 
then mentally capable of controlling his conduct rationally, and that he was 
impelled to said act by an irresistible and irrational impulse, then his said act was 
insane within the meaning of said policy as modified by the law of Missouri, even 
although you may further believe from the evidence that, at the time of said act 
of Frank W. Rodgers, he may have had sufficient understanding to know that the 
physical consequences of said act would be his death.” 

For reasons stated, supra, defendant’s demurrers to the evidence were well 
ruled by the court. They were refused. As stated, supra, there was substantial 
evidence (if competent) pro and con upon both questions at issue in the case. The 
first legal question is the alleged error in instructions 5, 7, 8, 9, given for defendant, 
and the corresponding legal question involved in the refusal of instruction C, 
asked by plaintiff. For this reason we take both together. 

[3] A thorough research of the authorities convinces us that instructions 5, 7, 
8, and 9 for defendant are saturated with error of the most prejudicial character, 
under the great weight of the more recent well-considered cases. These instructions 
proceed upon the theory that, if the deceased had mind enough to know that he was 
handling a revolver, and in addition to know that, if he discharged it against his 
person, physical injury or death would follow, then he was not insane. They leave 
out entirely the idea that he might not have been sufficiently strong in mind to 
know whether his act was right or wrong, and the further idea that his will 
power (an attribute of the mind) might have been so reduced that he could not 
resist an insane impulse to commit the act. 

The foregoing question has had a checkered career in the courts of our 
country. The whole trouble in this country starts with the old English case of 
Borradaile v. Hunter, 5 Man. & G. 639. Such case was an action upon an insurance 
policy. Rev. Wm. Borradaile jumped from a bridge into the Thames river, and 
was drowned. The executor sued upon the policy. The jury in the lower court 
found: 

“That Mr. Borradaile voluntarily threw himself from the bridge with the 
intention of destroying life; but at the time of committing the act, he was not 
capable of judging between right and wrong.” 

The court, nisi, entered judgment for defendant on the insurance contract, 
which contract excluded liability if the assured “shall die by his own hands.” In an 
extended note to the case in the full reprint of English cases, vol. 134, English 
Cases (Full Reprint) p. 719, it is said that the Equitable Insurance Company, with 
the identical clause in its policy, had paid Rev. Borradaile’s executor the full sum 
of 3,000 pounds, or nearly $15,000 in our money. 

It is well to note that of the four judges who heard the case after it left the 
trial court, Chief Justice Tindal dissented vigorously, and held that under the latter 
clause of the jury’s verdict judgment should have gone for the plaintiff. Maule, 
J., in opinion sustained the judgment of the trial court for defendant, yet he 
expressed grave doubt of the correctness of his conclusion. Coltman, J., likewise 
expressed grave doubt. So only Erskine, J., of the bench of four was positive 
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of the correctness of his ruling. He was the trial judge in the lower court. This 
case, in this situation, has been the rock upon which some of our cases (especially 
the earlier ones) have announced the rule that, if the deceased suicide had mind 
enough to appreciate the physical results of his act, the policy was voided although 
at the time he did not have mind enough to appreciate the right or wrong of the 
act, and although he did not have will power (mind power) to resist the insane 
impulse to take his own life. 

The Supreme Court of the United States took a different view of the proposi- 
tion from that expressed by our learned English brothers, and resolved the doubt 
expressed by Maule and Coltman, JJ., in the Borradaile Case, supra, in favor of 
plaintiffs in such actions, rather than in favor of insurance companies. We refer to 
the early case of Life Insurance Co. v. Terry, 82 U. S. (15 Wall.) 580, 21 L. Ed. 
236. Mr. Justice Hunt who wrote the opinion, discussed a long line of cases, 
including the Borradaile Case from England. There was but one dissent in Terry’s 
Case in our Supreme Court—that of Mr. Justice Strong. In the first part of his 
opinion Mr. Justice Hunt states the contention before him thus: 

“The request for instructions made by the counsel of the insurance company, 
proceeds upon the theory that, if the deceased had sufficient mental capacity to 
understand the nature and consequences of his act, that is, that he was about 
to take poison, and that his death would be the result, he was responsible for his 
conduct, and the defendant is not liable; and the fact that his sense of moral re- 
sponsibility was impaired by insanity, does not affect the case. The charge proceeds 
upon the theory that a higher degree of mental and moral power must exist; that, 
although the deceased had the capacity to know that he was about to take poison, 
and that his death would be the result, yet, if his reasoning powers were so far 
gone that he could not exercise them on the act he was about to commit, its nature 
and effect, or if he was impelled by an insane impulse which his impaired capacity 
~~ enable him to resist, he was not responsible for his conduct, and the defendant 
is liable.” 

The plaintiff had judgment below upon a charge similar to the one expressed 
in the last paragraph of the quotation, supra. The insurance company contended for 
an instruction along the very line of defendant’s given instructions 5, 7, 8, and 9 
in this case. In the Terry Case the lower court refused to so charge the jury. 
The United States Supreme Court, with but the one dissent, noted supra, affirmed 
the trial court, and condemned the requested charge asked by the insurance company, 
and sustained the charge given by the lower court, which is very similar to the 
plaintiff’s refused instruction C, in the instant case. In concluding his opinion, 
Mr. Justice Hunt said: 

“We hold the rule on the question before us to be this: If the assured, being in 
the possession of his ordinary reasoning faculties, from anger, pride, jealousy, or a 
desire to escape from the ills of life, intentionally takes his own life, the proviso 
attaches, and there can be no recovery. If the death is caused by the voluntary act 
of the assured, he knowing and intending that his death shall be the result of his 
act, but when his reasoning faculties are so far impaired that he is not able to 
understand the moral character, the general nature, consequences, and effect of the 
act he is about to commit, or when he is impelled thereto by an insane impulse, 
which he has not the power to resist, such death is not within the contemplation of 
the parties to the contract, and the insurer is liable.” 

The ruling in this case has been consistently followed by the United States 
Supreme Court. Insurance Co. v. Rodel, 95 U. S. 232, 24 L. Ed. 433; Manhattan Life 
Ins. Co. v. Broughton, 109 U. S. loc. cit., 127 et seq., 3 S. Ct. 99, 27 L. Ed. 878; 
Ritter v. Mutual Life Ins. Co., 169 U. S. loc. cit. 149, 18 S. Ct. 300, 42 L. Ed. 693. 
And this court, in Aufrichtig v. Columbia Ins. Co., 298 Mo. loc. cit. 17, 249 S. W. 
912, approved the line of instructions in the Ritter Case, supra, which line of 
instructions was and has been approved since Terry’s Case in 82 U. S., supra. 

In Broughton’s Case, supra, 109 U. S. loc. cit. 131, 3 S. Ct. 99, 105 (27 L. Ed. 
878), it is said: 

“These instructions are in exact accordance with the adjudications in the cases 
of Terry and Rodel; and upon consideration we are unanimously of opinion that the 
rule so established is sounder in principle, as well as simpler in application, than 
that which makes the effect of the act of self-destruction, upon the interests of those 
for whose benefit the policy was made, to depend upon the very subtle and difficult 
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question how far any exercise of the will can be attributed to a man who is so 
unsound of mind that, while he foresees the physical consequences which will 
directly result from his act, he cannot understand its moral nature.and character, 
or in any just sense be said to know what it is that he is doing. If a man’s reason 
is so clouded or disturbed by insanity as to prevent his understanding the real 
nature of his act, as regards either its physical consequences or its moral aspect, 
the case appears to us to come within the forcible words uttered by the late Mr. 
Justice Nelson, when Chief Justice of New York, in the earliest American case 
upon the subject: ‘Speaking legally also (and the policy should be subjected to this 
test), self-destruction by a fellow being bereft of reason can with no more 
propriety be ascribed to his own hand than to the deadly instrument that may 
have been used for the purpose;’ and, whether it was by drowning, or poisoning, 
or hanging, or in any other manner, ‘was no more his act, in the sense of the law, 
than if he had been impelled by irresistible physical power.’ Breasted v. Farmers’ 
Loan & Trust Co., 4 Hill, 73, 75. Judgment affirmed.” 

This case is instructive, because it sets out the various instructions from 
Terry’s Case, and others, which were approved, and under them defendant’s instruc- 
tions in the case before us are patently wrong, and instruction C for plaintiff (but 
refused by the trial judge) was right. 

Since Terry’s Case, our state courts have practically lined up in support of 
the rule announced in Terry’s Case. Some are so forceful, and so well and 
soundly reasoned, that we reluctantly omit many quotations, for sake of brevity in 
this opinion. Some of the state cases are Phadenhaur v. German Life Ins. Co., 7 
Heisk. (Tenn.) 567, loc. cit. 576 et seq. 19 Am. Rep. 623; Life Ins. Co. of 
America v. Waller, 57 Ga. loc. cit. 536 et seq.; Blackstone v. Insurance Co., 74 
Mich. loc. cit. 609 et seq., 42 N. W. 156, 3 L. R. A. 486; Grand Lodge I. O. M. A. 
v. Wieting, 168 Ill. loc. cit. 420, 48 N. E. 59, 61 Am. St. Rep. 123; Meacham v. 
N. Y. S. M. B. A., 120 N. Y. loc. cit. 243, 24 N. E. 283; Knapp v. Order of Pendo, 
36 Wash. loc. cit. 606, 79 P. 209; Newton Life Ins. Co., 76 N. Y. loc. cit. 429, 32 
Am. Rep. 335. 

In the Wieting Case in 168 Ill. supra, at page 419, 48 N. E. 62, it is said: 

“It is believed there is a substantial concurrence of judicial decision in America 
on the proposition that if, at the time of the suicidal act, the assured was so 
affected with insanity as to be unconscious of the act or of the physical effect thereof, 
or was driven to its commission by an insane impulse which he had not the power 
to resist, the act of self-destruction is regarded as though it were the result of 
accident or some irresistible external force, and the proviso of a policy framed as 
the one at bar, or where other phrases denoting self-destruction are used, will not 
attach, but the insurer will be held liable.” 

In the state cases cited, supra, will be found a great number of state cases 
cited wherein the doctrine of the Terry Case is followed. The Missouri cases 
cited by defendant are distinguishable, or not applicable at all, except the case 
of Gates v. Travelers’ Ins. Co. (K. C. Court of Appeals) 218 S. W. 927. This 
case is largely bottomed on the English case of Borradaile v. Hunter, 5 Man, & 
G. 639. We have discussed that case fully, supra. It is not in line with cases 
here since Terry’s Case. The Adkins Case, cited by our Court of Appeals (70 Mo. 
27, 35 Am. Rep. 410), is easily distinguished. The Gates Case should be and is 
overruled, as being against the great weight of authority in the United States. 

[4] The instant case must be reversed for the errors in instructions 5, 7, 8, 
and 9 for defendant, and for the refusal of instruction C, asked by plaintiff. There 
are other errors charged, but a careful retrial will no doubt eliminate those, and 
we shall not go further now. We are impressed with some other contentions of the 
plaintiff, however. 

Let the judgment be reversed, and the cause remanded. 

All concur. 
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FRAKER v. COMMONWEALTH CASUALTY CO. OF PHILADELPHIA, PA. 
(No. 15465.) 
(Kansas City Court of Appeals. Missouri. Dec. 7, 1925. Rehearing Denied 
Jan. 11, 1926.) 
278 Southwestern Reporter 1053. 

3. INSURANCE—DEFENSE OF MISREPRESENTATION ON ACCIDENT 
POLICY NOT AVAILABLE TO INSURER, WHERE NOT RETURNING 
PREMIUMS. 

In suit on accident and health policy, defense of misrepresentation held not 
available to insurer, in view of Rev. St. 1919, § 6145 (Rev. St. 1909, § 6940), where 
insured did not offer to pay plaintiff premiums it had received. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Error to Circuit Court, Buchanan County; Thos. B. Allen, Judge. 

“Not to be officially published.” 

Action by Robert A. Fraker against the Commonwealth Casualty Company of 
Philadelphia, Pa. Judgment for plaintiff in the justice court was affirmed on appeal 
to the circuit court, and defendant brings error. Affirmed. 

Landis & Duncan, of St. Joseph, for plaintiff in error. 

Brown, Douglas & Brown, of St. Joseph, for defendant in error. 

ARNOLD, J. This is a suit on an accident and health policy instituted in a justice 
court in Buchanan County by filing therein a petition. 

The petition states that on the 20th day of February, 1920, in consideration of 
the payment of a premium of $15 per annum then paid and to be paid thereafter 
yearly, defendant insured plaintiff, Robert A. Fraker, against the effects of bodily 
injury sustained by accident, and also against the effects of sickness to the extent 
and in the manner provided in said policy numbered K-203373. The petition further 
alleges that the specified annual premiums for the years 1920 and 1921 were fully 
paid and the policy was in full force and effect, and charges that said policy, among 
other things, provided as follows: 

“Section J.—Sickness Benefits. If the insured shall be continuously confined 
within the house, not leaving it at any time or for any purpose whatsoever, and 
regularly visited therein by a licensed physician, and be wholly prevented from 
transacting any and every kind of business, solely by (among other things) loco- 
motor ataxia, providing that this insurance shall have been in continuous force for 
thirty days prior to the contraction of the disease, the company will pay for such 
confinement, after the first seven days and not exceeding ten weeks, a weekly in- 
demnity of twenty-five dollars ($25.00).” 

It is further alleged that, while said policy was in full force and effect, plaintiff 
was continuously and necessarily confined within the house, not leaving it at any 
time or for any purpose whatsoever, and was regularly attended therein by a licensed 
physician, from December 2, 1920, to and including February 5, 1921, solely by 
locomotor ataxia, one of the diseases specified in section J of the said policy, which 
said disease was contracted after the said insurance was issued and the policy had 
been in continuous force for more than 30 days, and the plaintiff was so confined 
for a period of 9 weeks and 2 days after the first 7 days of said confinement. 

Judgment was asked in the sum of $232.14, together with reasonable attorney 
fees in the sum of $40 and for 10 per cent. penalty for vexatious delay. The 
judgment was for plaintiff in the justice court for the sum of $295.34, and from 
that judgment the defendant appealed to the circuit court of Buchanan county. No 
pleadings were filed by the defendant therein, the Commonwealth Casualty Com- 
pany. By agreement, the cause was tried to the judge of the circuit court; a jury 
having been waived. At the close of all the evidence plaintiff requested, and the 
court, over defendant’s objection, gave the following declaration of law: 

“Tt appearing from the record and conceded facts of this case that the defendant 
has not deposited in court for the benefit of the plaintiff premiums heretofore paid 
by the plaintiff to the defendant on the policy sued on, the court declares the law 
to be that the defendant can not be heard to urge any misrepresentations in the 
application for said policy, or any misrepresentation of the material fact in obtaining 
the issuance of said policy as a defense to this action. And the court further de- 
clares the law to be that all evidence showing or tending to show any such misrep- 
resentation must be and accordingly is excluded from the consideration of this case.” 
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The court found the issues for plaintiff, and that he was entitled to recover the 

sum of $25 per week for a period of 9 weeks and 2 days, under the provisions of 
section J of the policy of insurance sued upon, in all, the sum of $232.14, and that 
plaintiff is not entitled to recover any sum for attorney fees or for penalty for 
vexatious delay. 

A motion for new trial was overruled, defendant filed its affidavit for appeal, 
but the appeal was never perfected, and the case is here on a writ of error issued 
out of this court on April 21, 1925. October 1, 1925, plaintiff filed his motion to 
dismiss the appeal upon the grounds: (1) That there is no sufficient abstract of 
the record and no abstract of the record of proceedings under the writ of error sued 
out of this court; (2) the abstract of the record filed herein fails to show any fact 
giving this court jurisdiction of this controversy; and (3) under the abstract filed 
herein the court has no jurisdiction. 

It is urged in support of this motion that the abstract of the record filed herein 
does not contain a single reference to a writ of error, or to any proceedings by 
which this court could acquire jurisdiction; that the only mention of a writ of error 
is on the cover and on the title page of the abstract; that the abstract shows the 
allowance by the court below of an appeal which was never perfected; that the 
bill of exceptions was subsequently filed in the court below. In other words, the 
charge is that the abstract filed is merely an abstract of an incomplete appeal, and 
does not even pretend to be an abstract of the record in this writ of error. 

In passing on the motion to dismiss, it is deemed necessary to refer to some of 
the events pertinent thereto. As stated above, the writ of error was issued out 
of the court on April 21, 1925, and there seemed to be no question raised as to the 
right of this court to issue it, or defendant’s right to ask it. The record called for was 
properly certified by the clerk of the Buchanan county circuit court on June 10, 1925, 
and was filed with the clerk of this court July 8, 1925. 

[1] An abstract of the record, including the bill of exceptions, was served on 
counsel for plaintiff on September 19, 1925, and filed in this court on October 5, 1925. 
The case was set for hearing in this court, and heard on October 9, 1925. The record 
discloses that on September 5, 1925, in vacation, the abstract of the record was 
certified by Hon. Sam Wilcox, judge of the circuit court of Buchanan county, Mo., 
division 1, successor to Judge Thomas B. Allen, deceased, who tried the case. Plain- 
tiff contends that the abstract filed herein is of no effect, because it does not purport 
to have been prepared in special relation to the writ of error upon which the case is 
now before us. There appears to be no reason why it should not be accepted as a 
true abstract of the record made in the trial of the case, since it is properly certified 
by the trial judge and the clerk of the court. That it is a true abstract of the record 
of the trial is not denied by plaintiff. We accept it as such. 

[2] Plaintiff attempts to make the point that the record should not be considered 
by us, because nowhere, except on the cover and title page, does it mention a writ of 
error. We think this matter quite immaterial. The abstract furnishes all the neces- 
sary information to advise this court of the case in behalf of which it is filed. Our 
rules require that a copy of the abstract shall be furnished opposing counsel at least 20 
days before the case is docketed for hearing in this court, and defendant fully 
complied with this requirement. Our rule 16, among other things, requires: 

“When the appellant, for any reason, cannot or does not file a complete transcript, 
he shall file, within the time allowed by said section (section 2048, R. S. 1909), a 
.certificate of the judgment, and shall thereafter file a complete transcript and abstract 
of the record, or simply an abstract of the record.” 

It will be seen, therefore, that defendant has fully met the requirement in this 
respect. Plaintiff’s motion to dismiss the appeal is overruled. 

We pass now to a consideration of the appeal on its merits. It is urged that 
the court erred in giving the declaration of law requested by plaintiff; that the trial 
court took the position that defendant could not defend this suit without tendering 
into court all the premiums which had been paid to it by plaintiff for protection 
against accidents and other diseases named in the policy which plaintiff admitted 
having during the time the policy had been in force, other than locomotor ataxia. 
It is argued that section 6145, R. S. 1919, applies only to life insurance contracts, 
and that, under the terms of the policy in suit, no liability accrued to plaintiff, under 
section J of the policy. 

The testimony shows that plaintiff had contracted syphilis about 30 years previous 
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to the issuance of the policy. It is also shown that, in making application for the 
insurance, plaintiff stated he had never had syphilis. Defendant urges that this false 
statement in the application precludes plaintiff’s recovery from locomotor ataxia, which 
developed more than 30 days after the issuance of the policy, which was one of the 
requirements under the terms of the policy before defendant could be held liable. 
It is further in evidence that there is no other known cause of locomotor ataxia 
than syphilis. This was the testimony of Dr. Caryl Potter, one of plaintiff’s witnesses, 
who further stated that locomotor ataxia will develop in 10 to 30 years following the 
preliminary stage of syphilis, which in plaintiff’s case was manifest by the presence 
of acchancre. Plaintiff made no attempt to deny the condition as to syphilis shown in 
the evidence, but insists that defendant is liable because there was no payment or 
tender of payment to plaintiff of the premiums theretofore paid him. 

Section 6145, R. S. 1919 (section 6940, R. S. 1909) is as follows: 

“In suits brought upon life policies, heretofore or hereafter issued, no defense 
based upon misrepresentation in obtaining or securing the same shall be valid, unless 
the defendant shall, at or before the trial, deposit in court for the benefit of the 
plaintiffs, the premiums received on such policies.” 


In the case of Drucker v. Indemnity Co., 204 Mo. App. 516, 223 S. W. 989, in 
construing this section, it was held that, regardless of whether or not the combination 
accident and health policy in suit fel within the provisions of that statute, no defense 
based upon misrepresentation in obtaining the same could be valid, unless the defendant, 
at or before the trial, shall deposit in court, for the benefit of the plaintiffs, the 
sum received on such policy. In that case the insurer, neither in its answer nor at 
the trial, offered to pay the plaintiff or to pay into court for the benefit of plaintiff 
the premiums it had received. These facts are identical with those in the case at 
bar. This ruling was approved by the Supreme Court in State ex rel. v. Trimble 
et al., 292 Mo. 371, 381, 239 S. W. 467, 469. The court said: 

“In Drucker v. Indemnity Co., supra, the action was on a policy which insured 
against accidental injury and disability from illness. That company was not exempt 
from the provisions of section 6940, R. S. 1909, and the case is not in point.” 

[3] In view of the undisputed facts of the case at bar and the rulings in the 
cases above cited, the defense of misrepresentation urged by defendant is not available. 
It must be concluded, therefore, that the declaration of law given by the court was 
proper. 

Under this ruling the claim of defendant that the court erred in excluding 
defendant’s evidence as to misrepresentation is not tenable. The same ruling applies 
to defendant’s charge that the court erred in holding that tender of all the premiums 
was a prerequisite to a defense to plaintiff’s cause of action. 

[4] Plaintiff insists this court should decide that plaintiff is entitled to the 
statutory penalt yof 10 per cent. and a reasonable attorney fee, as prayed in the 
petition. However, it is noted that the trial court held against plaintiff on these 
points, and there was no cross-appeal. Such contention, therefore, is not available 
to plaintiff at this time. 

Finding no reversible error of record, the judgment is affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


STATE ex rel. SHOEMAKER v. DAUES et al., Judges. (No. 26472.) 
(Supreme Court of Missouri, Division No. 2. Dec. 22, 1925.) 
278 Southwestern Reporter 735 

INSURANCE—SELF-DESTRUCTION HELD SUICIDE WHILE “SANE” OR 

“INSANE” WHICH POLICY DID NOT COVER; “INSANE PERSON.” 

Self-destruction, when insured’s mental functions were so deranged by delirium 
that he was unconscious of the physical nature or consequences of his acts, held to 
preclude recovery by beneficiary under Illinois policy not covering “suicide, sane or 
insane”; person whose mental functions are so disturbed or deranged being “insane 
person,” and “sane” and “insane” including the entire range of mental condition. 

(For other cases, see Insurance, Dec. Dig. §° 465.) 

Certiorari to St. Louis Court of Appeals. 

Certiorari by the State, on the relation of Mary C. Shoemaker, against Charles 





780 The Insurance Law Journal, Vol. 66 [May, 1926 


H. Daues and two others, as Judges of the St. Louis Court of Appeals, to review 
judgment of that court. Writ quashed. 

J. D. Wilson, of Nokomis, Ill., and F. H. Bacon, of St. Louis, for relator. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondents. 

Hicsee, C. On the application of the relator, a writ of certiorari was issued to 
review the judgment of the St. Louis Court of Appeals reversing the judgment of 
the trial court in an action by relator upon a policy issued by the Central Business 
Men’s Association, an Illinois corporation, insuring the life of her husband, in which 
action the plaintiff recovered the full amount of the policy. The policy insured Dr. 
Samuel E. Shoemaker “against loss resulting from bodily injuries effected, directly 
or independently of all other causes, through accidental means (suicide, sane or 
insane, is not covered) as specified in the following schedule: * * *For loss of life, 
$5,000.” 

This is an Illinois contract. Dr. Shoemaker was a patient in a hospital in 
Springfield, Ill., and died on October 11, 1919, as the result of self-inflicted injuries. 
The opinion recites: 

“There is nothing in the record in the present case tending in the slightest degree 
to show that the insured killed himself accidentally. His physical movements, as 
shown by the undisputed evidence, are not susceptible of any such interpretation. He 
cut his throat three times with his pocketknife, laying the throat open and severing 
the jugular vein. He then raised the window of his room, climbed upon the window 
sill, bent over, bowed his head and threw himself head foremost to the granitoid pave- 
ment below. From these physical movements, an intent to commit self-destruction is as 
manifest as if he had hanged himself, or shot himself, or taken a deadly poison. There 
is no hint or suggestion in the evidence that he came to his death by accidentally 
cutting his throat or accidentally falling from the window, or by the accidental or 
intentional act or acts of any other person. Besides, the plaintiff does not predicate 
her alleged right of recovery upon the death of the insured by any such accidental 
movements or acts. She did not so plead her case, nor did she try it on that theory 
below. She alleges in her petition that the insured, ‘while delirious from the effect 
or drugs and illness and unable to understand or comprehend the nature or con- 
sequences of his act, wounded himself in the throat with a pocketknife and threw 
himself from the window of the hospital, striking with violence on the granitoid 
pavement, which said injuries so received resulted in death.’ The petition clearly 
declares upon accidental death, in the sense that the insured took his own life when 
he was in such a condition of mind as to be incapable of understanding or compre- 
hending the nature or consequences of the act of self-destruction. 

“But it is urged by plaintiff’s counsel that the insured in this case, when he 
committed the act or acts which caused his death, was neither sane nor insane, but 
was in a state of delirium, which so disturbed or deranged his mental functions that 
he did not know what he was doing, and was unconscious of the physical nature 
and consequences of his acts, and that therefore his self-destruction was not ‘suicide, 
sane or insane,’ within the meaning of those words as used in the exemption clause 
of the policy. Counsel on both sides of this case have brought to our attention many 
definitions of ‘delirium’ and ‘insanity’ as formulated by eminent authorities. It would 
serve no useful purpose to enter into a discussion of the abstruse learning involved 
in these definitions. After having read them all, we have not the slightest hesitancy 
to say that a person whose mental functions are (so) disturbed or deranged by 
delirium that he is unconscious of the physical nature and consequences of the act 
of self-destruction is, in contemplation of law, imsane. 

“We find no recognition in the books of any state or condition of mind which is 
neither sane nor insane. If the insured, when he killed himself, was not ‘insane,’ 
then he was ‘sane.’ The one term is but the antipode of the other. Whatever phase 
of mental condition is not included in the one term is included in the other. There 
can be no sort of doubt that the expression, ‘sane or insane,’ as used in the exemption 
clause of this policy, includes the entire range of mental condition. The law of 
Illinois is so written, and we are bound by it.” 

After reviewing a number of decisions from the Supreme and Appellate Courts 
of Illinois, the learned opinion proceeds: 

“In Kiesewetter v. Knights of Maccabees, 227 Ill. 48, 81 N. E. 19, the insurance 
contract provides that the defendant should not be liable in case of the ‘suicide of 
the insured, whether sane or insane.’ The evidence showed that the insured com- 
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mitted suicide by hanging. The defendant demurred to the evidence in the trial 
court. The demurrer was sustained, and judgment given accordingly. The Supreme 
Court, affirming the judgment of the trial court, said: ‘Counsel stated to the court 
that he offered to prove * * * “that the deceased came to his death while insane; 
that his mind was in such a condition of insanity and frenzy that he was not aware, 
at the time of his death, of the physical consequences of his act if he took his life at 
the time.” The offer was objected to, and the court properly sustained the objection. 
Seitzinger v. Modern Woodmen, 204 Ill. 56, 68 N. E. 478; Zerulla v. Supreme Lodge, 
223 Ill. 518, 79 N. E. 160.’” 

In thus determining the rule of decision in the Illinois courts on the question at 
issue, we are at a loss to understand how it can be said that the decision is at variance 
with the rulings of this court. However, we find that this identical question has been 
before this court in three cases construing Illinois policies of insurance. In Haynie 
v. Knights Templars’ & Masons’ Life Indemnity Co., 139 Mo. 416, 41 S. W. 461, 
syllabus 4 reads: 

“The policy sued on contained a clause that avoided the policy ‘in case of self- 
destruction of the holder of this policy whether voluntary or involuntary, sane or 
insane.’ Held, that the beneficiaries of the insured person could not recover, although 
it was admitted that, at the time of the insured person committed suicide, he ‘was 
insane to such an extent as to be unable to form an intent to take his own life.’ 
Insanity, however much it may deprive the policy holder of volition, does not avoid 
such a clause in a policy of an assessment insurance company, nor is such a clause in 
any wise lessened or overridden by section 5855, Revised Statutes 1889.” 

And in Prentiss v. Ill. Life Ins. Co., 225 S. W. 695, 703, Division 1 of this 
court, in an opinion by Small, C., said: 

“Prior to our statute on the subject, a provision in a policy of insurance in this 
state, that it should be void or did not cover the risk, in case the assured committed 
suicide, sane or insane, was a valid provision. Adkins v. Ins. Co., 70 Mo. 27, 35 
Am. Rep. 410; Haynie v. Knights Templars’ & Masons’ Life Indemnity Co., 139 
Mo. 416, 41 S. W. 461. There is no statute in Illinois prohibiting such a condition 
in a policy, consequently it is a valid one in that state and was a good defense in this 
case. Seitzinger v. Modern Woodmen, 204 Ill. 58, 68 N. E. 478; Kiesewetter v. 
Supreme Tent, 227 Ill. 48, 81 N. E. 19. Indeed, appellant makes no contention that 
any such statute existed in Illinois, when this policy was issued.” 

See, also, Lukens v. Ins. Co., 269 Mo. 574, 191 S. W. 418. 

The decision of the Court of Appeals is not only not in conflict, but is in complete 
accord with our rulings. The writ was improvidently issued, and is accordingly 
quashed. 

Railey, C., concurs 

Per Curiam. The foregoing opinion of Higbee, C., is hereby adopted as the 
opinion of the court. 

All concur. 


2 
MILLIE SMITH, Appellant, vv. MASSACHUSETTS BONDING & INSURANCE 
COMPANY, RESPONDENT. 


(Court of Appeals of New York. Nov. 24, 1925.) 
150 Northeastern Reporter 554. 

Appeal from an order of the Appellate Division of the Supreme Court in the 
Second Judicial Department (202 N. Y. S. 857; 207 App. Div. 682), entered January 
11, 1924, reversing a judgment in favor of plaintiff entered upon a verdict. - The 
action was to cover upon a policy of accident and health insurance issued by the 
defendant to the plaintiff’s husband, and in which the plaintiff was named as bene- 
ficiary. The complaint alleged that, while the policy was in full force and effect, the 
insured died from bodily injuries sustained through accidental means. The answer 
denied the material allegations of the complaint, denied performance of the conditions 
of the policy, either by the insured or by the plaintiff, and by way of separate defense 
alleged nonliability by reason of a release executed by plaintiff's intestate, also that 
false and fraudulent statements contained in the application for insurance vitiated 
the policy and that the cause of death was actute dilatation of the heart, and not the 
accidental injury sustained by the insured. 
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Alfred M. Bailey and Solon Weit, both of New York City, and Frank A. 
Bellucci, of Corona, for appellant. 

Benjamin C. Loder and Herman Lenitz, both of New York City, for respondent. 

Per Curiam. Order affirmed, and judgment absolute ordered against appellant on 
the stipulation, with costs in all courts. 

Hiscock, C. J., and Cardozo, Pound, McLaughlin, Crane, Andrews, and Lehmann, 


JJ., concur. 
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AUTOMOBILE 


CHRYSLER SALES CORPORATION vy. SMITH, Insurance Commissioner of 
Wisconsin. 
(District Court, W. D. Wisconsin. November 18, 1925.) 
9 Federal Reporter 2d. 666. 

1. INSURANCE—IN LEGAL CONCEPT, INSURANCE DOES NOT AT- 

TACH TO PROPERTY, BUT TO PERSONS. 

Insurance, in legal concept, in absence of special circumstances, does not attach 
to property, but to persons. 

(For other cases, see Insurance, Dec. Dig., § 2.) 


2. INSURANCE—AUTOMOBILE INSURANCE ARRANGED BY SALES 
CORPORATION HELD “DOING BUSINESS” IN STATE WHERE CAR 
SOLD; COMPANY INSURING AUTOMOBILES SOLD HELD RE- 
QUIRED TO OBTAIN LICENSE. 

Where automobile sales corporation arranged with company not licensed to 
do business in Wisconsin for fire and theft insurance on all cars sold in that state, 
which was -to become effective on sales by retail dealer at a price which was the 
same, whether insurance was desired or not, and to run for term of one year from 
date of retail sale in favor of beneficiaries, determined by the sale, held, insurance 
was consummated in Wisconsin, and insurer was “doing business” in that state, 
within St. Wis. 1925, § 201.41 (1), and required to obtain license or be liable for 
penalties, under sections 201.44 (1) and (5), 209.04 (1) and (4), and 348.488. 

(For other cases, see Insurance, Dec. Dig., §§ 16, 20.) 


3. INSURANCE—RETAIL AUTOMOBILE DEALERS HELD INSURANCE 

“AGENTS” UNDER WISCONSIN STATUTE. 

Where automobile sales corporation arranged for fire and theft insurance on 
cars, to be effective on retail sale at price which included premium, and which in 
effect fixed term of insurance and determined beneficiaries, held, retail dealers were 
“agents” of insurance company, within St. Wis. 1925, § 209.04 (1) and (4), requiring 
agent to hold certificate of authority. 

(For other cases, see Insurance, Dec. Dig., § 20.) 


In Equity. Suit for injunction by the Chrysler Sales Corporation against 
W. Stanley Smith, Commissioner of Insurance of the State of Wisconsin. Pre- 
liminary injunction denied. 

H. M. Wilkie, of Madison, Wis. (Nicholas Kelley and Duane R. Dills, both of 
New York City, and E. G. Ince, of Chicago, IIl., of counsel), for plaintiff. 

Herman L. Ekern, Atty. Gen., of Wisconsin (T. L. McIntosh, of Madison, 
Wis., and Walter H. Bennett, of New York City, of counsel), for defendant. 

Before Evans, Circuit Judge, and Geiger and Luse, District Judges. 

Luse, District Judge. Complainant, a Michigan corporation, seeks to enjoin 
defendant from publicly asserting that insurance issued by the Palmetto Fire 
Insurance Company, a corporation of South Carolina, to Wisconsin residents 
owning Chrysler automobiles sold in Wisconsin, is so issued contrary to the laws 
of Wisconsin, and from threatening to prosecute Wisconsin dealers in Chrysler 
cars for violating Wisconsin statutes regulating the insurance business within the 
state, to the irreparable damage to plaintiff’s business in the sale of Chrysler cars in 
Wisconsin. Complainant avers that the Wisconsin statutes, properly construed, 
do not apply to the situation, and, if they do, they are unconstitutional upon various 
grounds, and particularly under the due process clause of the Fourteenth Amend- 
ment. The application was heard on the pleadings, supplemented by affidavits. 

Prominent among the state statutes which merit consideration are the following: 

Section 201.41 (1), Wis. St.: 

“No insurance corporation shall transact any insurance business in this state 
without first having paid the license fees and obtained the license therefor as 
required by law.” 

By subdivision 2 of that section, each such company is required to file a state- 
ment that it desires and will accept a license within the state, revocable in case of 
violation of law or certain impairment of its capital, and appoint the commissioner 
of insurance its attorney in fact for service of process. The section also requires 
the insurer to file a copy of its charter and evidence that it has a certain capital, 
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and has deposited, either in this state, or where domestic, a certain amount in 
approved securities. 

Section 201.44: 

“(1) No policy of insurance shall be issued or delivered in this state by any 
company, except through an agent who shall be a resident of this state and hold 
a certificate of authority under section 209.04, for the kind of insurance effected 
by such policy. * * * 

“(5) Any company or person soliciting or placing insurance without complying 
with this section shall, in addition to other penalties provided by law, be liable per- 
sonally upon such policy or contract of insurance to the same extent as the 
company issuing the same.” 

A penalty is provided for violation of this section. 

Section 209.04: 

“(1) No person, officer, or broker, agent or subagent of any insurance corpora- 
tion of any kind required to pay any tax or license fee to the state shall act or aid 
in any manner in transacting the business of or with such corporation in placing 
risks or in collecting any premiums or assessments or effecting insurance therein, 
without first procuring from the insurance corporation a certificate of authority; nor 
shall any such person, officer, broker, agent, or subagent, after such certificate shall 
have expired, or after revocation by the commissioner of insurance of such certificate 
or of the license of such corporation and until a new certificate or license shall have 
been issued to him, do or perform any such act for or in behalf of any insurance 
corporation. The exceptions herein shall not apply to mutual insurance corporations 
or fraternal benefit societies not maintaining a lodge system which corporations or 
societies issue only policies of health or accident insurance or both. * * * 

“(4) Any person violating the provisions of this section shall be punished by 
a fine of not more than five hundred dollars for each offense. Any company violating 
subsection (2) of this section shall pay five times the amount of fees upon each 
license included in such violation.” 

Section 209.05: 

“Every person or member of a firm or corporation who solicits insurance on 
behalf of any insurance corporation or person desiring insurance of any kind, or 
transmits an application for a policy of insurance, other than for himself, to or from 
any such corporation, or who makes any contract for insurance, or collects any 
premium for insurance, or in any manner aids or assists in doing either, or in trans- 
acting any business of like nature for any insurance corporation, or advertises to do 
any such thing, shall be held to be an agent of such corporation to all intents and 
purposes, unless it can be shown that he received no compensation for such 
services. This section shall not apply to agents of licensed fraternal beneficiary 
societies, or mutual fire insurance companies of this state except those organized 
under sections 201.02, 201.04 and 201.16.” 

Section 348.488 : 

“Any unauthorized insurance company or other unauthorized insurer which 
shall hereafter take or receive any application for insurance in this state, or shall 
receive or collect a premium on any part thereof for such insurance, shall be 
punished by a fine of not more than five thousand dollars. Any officer, agent, 
solicitor or broker, or other employee of any unauthorized insurance company or 
other unauthorized insurer who shall take or receive any application for insurance 
in this state, or shall receive or collect a premium or any part thereof for such 
insurance, shall be guilty of a felony, and shall be punished by a fine of not more than 
five hundred dollars, or imprisonment in the state penitentiary for one year, or 
by both such fine and imprisonment.” 

By virtue of these provisions of the Wisconsin law, among others, defendant 
claims that the Palmetto Fire Insurance Company and the Wisconsin dealers in 
Chrysler cars are violating the laws of Wisconsin and are amenable thereto as he 
has claimed. The facts disclosed by the record or reasonably inferable there- 
from are as follows: 

Complainant is a Michigan corporation, engaged in buying all of the automobiles 
manufactured by the Chrysler Motor Corporation and selling them at wholesale 
throughout the United States to distributors and dealers, of whom there are some 
3,000 in the country and 130 in the state of Wisconsin. It has established this sales 
organization at great expense, and its success depends in part on its ability to retain 
these distributors »°d dealers for the continuance of sales, which during the 
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first half of 1925, exceeded $500,000 in the state of Wisconsin. It appears that a 
large percentage of automobiles sold at retail in this country are sold on the 
deferred payment plan; the deferred payments being evidenced by promissory 
notes, secured by lien on the car sold, and usually assigned by the dealer to some 
bank or finance company which requires that insurance against fire and theft be 
taken out for the protection of the owner and itself from loss through those 
hazards. The result, so complainant alleges, has been that such banks or finance 
companies have been required to maintain organizations to collect deferred pay- 
nents, watch the cars against improper disposition before final payment, etc., 
with the further result that the cost of financing, which is invariably borne by the 
retail purchaser, is not uniform, usually high, and often excessive. One element 
making for uniformity and cheapness in financing is cheap insurance, and to secure 
that, for the benefit of the retail purchasers, complainant, on June 16, 1925, entered 
into a contract, called in the bill an “open policy,” with the Palmetto Fire Insurance 
Company, a South Carolina corporation, not admitted to do business in Wisconsin, 
and the Commercial Credit Company, a Delaware corporation, the legal effect of 
which, together with an interpretation of the acts of the Wisconsin dealers 
thereunder, present the main questions in controversy. A new contract was entered 
into between the parties on August 4, 1925, the day after this suit was commenced, 
modifying and clarifying to some extent the contract of June 16, but making no 
substantial change in the nature of the questions presented. 

The purpose of the contract of June 16 is stated therein as follows: 

“Chrysler desires to increase the retail sale of Chrysler cars, and to obtain 
for dealers a uniform maximum rate for financing retail sales, and to provide 
insurance at a uniform maximum rate throughout the entire United States for the 
benefit of purchaser and/or other parties mentioned in the policy and certificates, 
as their respective interests may appear on each Chrysler car purchased at retail. 
Chrysler proposes to advertise throughout the United States the benefits resulting 
to purchasers from insurance under policy and certificates issued thereunder. Com- 
mercial Credit desires to obtain, so far as possible, the financing of the retail sales 
of Chrysler cars. Insurer desires to obtain insurance in respect to all Chrysler 
cars sold and leased and delivered at retail to purchasers by dealers throughout 
the United States during the term of this policy.” 

By the terms of the contract Palmetto Fire Insurance Company insures 
“Chrysler Sales Corporation and/or for account of whom it may concern, as 
specified, against loss by fire or theft to the automobiles described, for a period 
commencing at noon July 1, 1925, and ending at noon July 1, 1926, but all certificates 
issued thereunder remain “in full force and effect for the term specified in such 
certificates.” The amount of premium is not stated, except “as specified,” evidently 
referring to an undisclosed collateral agreement. Usual warranties as to the 
occupation or business of the assured, the uses to which the automobile will be 
put, and the place where same is kept, are waived by the insurer. The existence 
of any lien or mortgage does not vitiate the insurance. Liability of the insurer is 
limited to the actual cash value of the property at the time of any loss or damage, 
which loss or damage is to be ascertained or estimated with proper deduction 
for depreciation, the usual provision with regard to proof of loss within 60 days 
is present, and likewise a provision for appraisal of the amount of loss or damage 
in case the assured and the insurer shall fail to agree thereon. Coverage is for 
100 per cent. of the list price of each Chrysler car, f. o. b. Detroit, on date of 
purchase at retail, limited, however, as already indicated,,to the actual cash value 
at the time of loss. Coverage under the contract and under certificates to be 
issued is provided to be “automatically effective from the date on which (during 
the term of this policy) each purchaser takes delivery of a Chrysler car or receives 
a bill of sale of a Chrysler car, whichever shall be the earlier, and shall attend 
in respect to such Chrysler car for a period of twelve months.” 

The purchaser is defined as one purchasing or agreeing to purchase Chrysler cars 
at retail. No car is insured which on July 1, 1925, was in the possession of or in 
transit to any dealer or distributor, unless reported by Chrysler Sales Corporation 
to the insurer. The insurer is required to issue certificates to any purchaser at 
retail in the form attached to the policy, and the insurance evidenced by the con- 
tract and certificates is not subject to cancellation by either party. If the auto- 
mobiles are financed—that is, sold on deferred payments secured by lien upon the 
car—a duplicate of such certificate is furnished to the finance companies financing 
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the purchase. It is agreed, however, that all cars shall be automatically covered 
as provided in the contract, notwithstanding the failure or omission to apply for or 
issue a certificate or the failure to report to the insurer any car as required by 
the policy. In cases where the purchaser takes out other insurance upon his car, and 
the Palmetto Fire Insurance Company disclaims liability on that-account, coverage 
under the contract is provided to operate as excess insurance, not to apply to any 
loss until recovery from such other insurance shall have been exhausted. 

The Chrysler Company is obliged to send original detailed reports to Com- 
mercial Credit Corporation, and a duplicate thereof to the insurer of Chrysler cars 
in the possession of or in transit to its distributors and/or dealers and unsold on 
July 1, 1925; upon which insurance is desired under the contract. It is also 
required to send each month, on or before the 15th day, reports to the same parties 
of the cars shipped to its dealers and distributors throughout the United States 
during the preceding calendar month. 

The agreed premiums are to be paid by Chrysler Sales Corporation for 
the insurance provided for, and are paid by the Chrysler Corporation to the 
Commercial Credit Corporation, or any insurance broker designated by the latter, 
on or before the 15th day of each month, for all Chrysler cars reported by the dis- 
tributors and dealers of the Chrysler Sales Corporation as sold and/or leased during 
the preceding month, and which are insured, and a report of such cars in detail 
is required to accompany such remittance. Commercial Credit Corporation is 
required to remit, or cause the insurance brokers designated by it to remit, the 
insurance premiums on or before the 25th day of each month to the agents of the 
Palmetto Fire Insurance Company at Baltimore, Md. Commercial Credit Corpora- 
tion guarantees the payment of such premiums. Payment of all losses claimed 
are to be made “to purchaser, unless the purchase of any Chrysler car has been 
financed, in which case payment of all losses shall be made to Commercial Credit, 
affiliated companies, or other finance companies or dealers (meaning all who have 
advanced deferred payments on behalf of the purchaser and taken security therefor) 
financing the same for the account of all parties, as their respective interests 
may appear.” 

The form of certificate attached to the contract recites in effect that, pursuant 
to the contract between the Chrysler Sales Corporation and the Palmetto Fire In- 
surance Company, the new Chrysler car sold and delivered to the purchaser, whose 
address is given and which car is specifically described, is insured against loss or 
damage from the perils insured against for a period of one year, with specific dates, 
for a sum stated, being the list price of the car including standard factory equip- 
ment, f. o. b. Detroit. The certificate asserts that the interests of the Chrysler 
Sales Corporation and/or of purchasers, owners, dealers, persons, etc., or others 
having an insurable interest, are protected with the same force and effect as if 
they severally accepted the same. The loss, if any, is to be adjusted with the 
purchaser, but to be paid subject to all conditions of this certificate only to the 
person named in the certificate who holds the lien or mortgage upon the car, “for 
account of all interests.” It is provided in the certificate that it shall not be valid 
until countersigned by the duly authorized agent at Detroit, Mich. 

It is averred by complainant that, whether a Chrysler car is sold at retail for 
cash or on time, the price is the same, except for the charge made for financing 
the deferred payments, which have heretofore varied, but which under the plan 
devised by complainant has become 8 per cent. upon the unpaid balance, if the 
sale is on time. Nor may purchaser obtain his car at a less price, whether 
or not he desires the protection of such insurance. The practice with respect to the 
sale of Chrysler cars is that the Chrysler Sales Corporation from time to time 
has fixed the list price of its cars, and sells them to its distributors for a cash price 
computed as follows: List price, less a given discount, plus war tax and certain 
delivery charges. Freight is paid by the distributor. In computing the discount, 
there is not included the war tax or the delivery charge. On July 1, 1925, additions 
were made to the delivery charge on all models of Chrysler cars. : 

The complainant, however, does not disclose whether this increase in the 
delivery charge corresponded in amount with the cost to the Chrysler Sales Corpora- 
tion of the insurance premium which it would pay under the Palmetto contract or 
not, but the inference is unmistakable that such was the fact. The distributor sells 
to the dealer on the same basis as the distributor has bought, but allows a smaller 
discount on the list price. The dealer in turn sells to the retail purchaser at a 
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price equal to the list price, plus freight, war tax, and delivery charge. The 
retail dealer reports to the complainant the name of the purchaser, date of sale, motor 
number, style, etc., on retail sales made, and also the name of the person or cor- 
poration financing the purchase, if made on time. Complainant notifies the agent 
at Detroit, Mich., of the insurance company, and he mails the certificate from his 
office in Detroit to the purchaser, and duplicates to others who to his knowledge 
may have an interest in the car. 

Complainant alleges, while defendant denies, that the distributors of and dealers 
in Chrysler cars are in no way agents of the plaintiff, and that no dealer or 
distributor takes any part in writing or placing or in the payment for insurance 
under the Michigan contract. Nor, says complainant, does the distributor or dealer 
solicit, demand, receive, or transmit any premium. The contention of the com- 
plainant is that as to those cars shipped and to be sold at retail in Wisconsin, as is 
true throughout the United States, they become the property of the dealer, for 
which he has paid a stated price, and which he sells in Wisconsin at a stated price 
as his own property, and not as the agent for anyone, and that the insurance becomes 
effective, not by virtue of anything the dealer does, but by virtue of the contract 
of June 16 last, entered into in Michigan, and that the insurance. which becomes 
effective in the hands of the retail purchaser in Wisconsin becomes effective 
solely by virtue of the Michigan contract, and that the sale of the cars in Wis- 
consin by the dealers cannot be properly construed as effecting any insurance, which 
it claims becomes automatically effective by virtue of the Michigan contract. 
Most of these contentions are asserted as facts in the bill and denied by the 
defendant, and are, of course, to be resolved by a true construction and interpreta- 
tion of the contract and the course of business thereunder, with the legitimate 
inferences to be made therefrom. 

[1] One of the important details of this contract and plan is that the effective 
date of the insurance is postponed until a car is sold at retail and until title has passed 
from, not only complainant, but its distributors and dealers, and only takes effect 
upon a sale at retail and covers only the loss sustained by the retail purchaser 
and lien claimants whose claims grow out of the transaction of retail sale. When 
so sold, complainant claims, the insurance becomes automatically effective, by virtue 
of the Michigan contract. Plainly the theory of complainant is that this insurance 
is something that attaches to and follows an automobile upon its course through the 
market, as though a part or accessory, and that the dealer who sells the car has 
nothing to do with the insurance item; he merely sells the car with all its equipment, 
including the insurance. But this idea is erroneous for at least two reasons: (1) The 
insurance never has effective existence until the sale at retail, by its very terms, or 
as it may differently be stated, it is only to be made operative by an act of the 
retail dealer; and (2) the legal concept of insurance is that, in the absence of 
special circumstances, it does not attach to property but to persons. 

As said by Story J., in Carpenter v. Providence Co., 16 Pet. 495, 503 (10 L. Ed. 
1044), quoting Lord Hardwicke: “The society are to make satisfaction in case of any 
loss by fire. To whom, or for what loss, are they to make satisfaction? Why, 
to the person insured, and for the loss he may have sustained; for it cannot 
properly be called insuring the thing, for there is no possibility of doing it, and 
therefore must mean insuring the person from damage.” 

A similar thought underlies the decision in Paul v. Virginia, 8 Wall. 168, 19 
L. Ed. 357, wherein Justice Field says, referring to insurance contracts: “These 
contracts are not articles of commerce in‘any proper meaning of the word. They 
are not subjects of trade and barter offered in the market as something having an 
existence and value independent of the parties to them. They are not commodities 
to be shipped or forwarded from one state to another, and then put up for sale.” 

And this thought has withstood numerous assaults, as is indicated in N. Y. 
Life Ins. Co. v. Deer Lodge County, 231 U. S. 495, 34 S. Ct. 167, 58 L. Ed. 332. 
And so we conclude that the insurance feature of the sales of Chrysler cars in 
Wisconsin may not be treated as an appendage or bit of equipment, of small 
relative cost, which passes with the transfer of the car, but must be approached as a 
contract between persons, the insurer and the insured, and, in so far as an insurance 
results, it must be viewed as a thing apart and distinct from the cars sold. [2] What 
is the effect of the postponement of the operative effect of the contract? In 
considering this question, it should be borne in mind that we are not concerned 
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in this suit with the validity of the contract as such, but rather with the question 
of whether or not the insurance eventually effected under it is so effected in 
Wisconsin as to give the regulatory statutes of that state opportunity to operate 
thereon. 

The course of business, so far as a Wisconsin dealer is concerned, is that he 
sells a car located in Wisconsin to a Wisconsin purchaser, and offers as an incident 
to the sale the insurance in question; the car, including the insurance, is accepted; 
the purchaser pays the dealer for the car, including the insurance premium; and this 
all occurs between Wisconsin residents with reference to property located in 
Wisconsin. By the sale the dealer thus fixes the term of the insurance, which 
runs for one year from the date of retail sale; he normally reports the sale to com- 
plainant, who in turn reports it to the insurer and accompanies the report with 
a remittance of the premium. If the retail purchase is upon deferred payments, 
the dealer and purchaser arrange for some one to finance it, and he becomes a 
beneficiary, selected ordinarily, but not necessary, in Wisconsin, and finally a cer- 
tificate is mailed at Detroit to the Wisconsin insured. 

The dealer in Wisconsin clearly does these things in Wisconsin: (1) He sells 
the car, including the insurance. (2) He collects the price, including the premium 
(that he does not remit it is of small moment, having already advanced it, receiving 
nothing for it). (3) He fixes the term of the insurance. (4) He selects the 
beneficiaries—purchaser and financier. (5) He notifies complainant of these details 
by mail. All these things, except the last, are essentials to the completion of the 
insurance contract, and bring it into actual existence, and occur in Wisconsin, 
between residents of that state; the dealer acting with authority under the Michi- 
gan contract. On the oral argument a certificate said to be typical of those delivered 
co purchasers was handed to the court, which bore the indorsement: “Any Chrysler 
dealer will notify purchaser, to whom notice of any such loss should be given.” 
We are now informed that such indorsement is eliminated from all certificates 
which are being sent out. The indorsement quoted above was slightly confirmatory, 
but its elimination does not detract from the relationship of the dealers to the insur- 
ance, as the whole plan discloses it. 

Having these facts in mind, and the thought that insurance is a matter of 
contract between persons, we are confronted immediately by the fact that the 
Michigan contract is not an insurance in presenti, but rather a contract to insure 
in the future. It is not intended to indemnify Chrysler, nor its distributors, nor 
dealers, though the property successively passes through them in unqualified owner- 
ship. Properly construed, we deem the contract one for future insurance, to 
indemnify the retail purchasers, and through them those who finance the retail 
purchases, all to be provided by using the Chrysler organizaiton of distributors 
and dealers to secure the adoption of the insurance by the retail purchasers and 
lien holders. 

How, then, can it be said that what the dealer does in Wisconsin are mere 
collateral acts, where they operate to bring the insurance into effect for the first 
time—give it life—and only by those acts are those essentials of insurance, identity 
of insured, identity of property, term of the risk, and payment of premium, con- 
summated? When, in addition, it is considered that in effect the Chrysler dealers 
act as solicitors of insurance as an incident to the sale of automobiles, we have 
no doubt that the insurance received by each retail purchaser in Wisconsin is in 
fact consummated in that state. The contention of counsel that the insurance is 
effective, whether the retail purchaser wishes it or not, is erroneous, we think, and 
based on the theory that the insurance is the subject of barter and sale, and passes, 
as does the windshield wiper, as an accessory, from the dealer to the purchaser. 
The analogy is incomplete, for reasons already stated, and also because the dealer 
never has the insurance to pass, but rather it springs into existence upon its 
acceptance by the purchaser. That such acceptance is practically assured by the 
practice of demanding its cost, regardless of whether the purchaser desires the 
insurance or not, does not alter the fact. In our opinion, the insurance on cars 
sold by Wisconsin dealers, in Wisconsin to Wisconsin purchasers, is consummated 
within that state. : . } 

Among other facts which tend to support this conclusion, it may be borne in 
mind that by the Michigan contract it is provided that “insurer shall issue certificates 
to purchaser substantially in the form attached,” while the course of business 1s 
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to mail such certificate to the retail purchaser. It is evident that it is deemed of 
some importance that the retail purchaser receive the certificate as his visible 
evidence of indemnity, and the course of business adopted indicates that delivery 
of the same to him is made in Wisconsin through the postal service as the agent 
of the insurer. Again, while it is contended that the retail dealer does not sustain 
an agency relation to anyone, and sells the car as his own property, the whole 
plan confidently assumes that the dealer will sell the automobile at retail and collect 
the price designated as the list price, together with the freight and delivery charges ; 
and, more to the point, it is assumed that the retail dealer will make report of the 
sale of the car at retail for the purpose of furnishing the basis, not only for the 
issuance of a certificate to the purchaser, but also—and this is no doubt of some 
importance to the insurer—for the purpose of determining the premiums which 
Chrysler shall be required to pay to the insurer. 


We have not overlooked the fact that all of these acts performed by the dealer 
in the Wisconsin are to him no doubt mere incidents in the larger trancaction of 
selling an automobile; even though he stresses, as he probably does, the insurance 
feature in his “sales talk,” nevertheless this does not make the insurance feature any 
the less an item which the state may, and in common with most, if not all, has seen 
fit to, regulate. 

Nor do we believe that the fact that the Michigan contract is written in favor 
of “Chrysler Sales Corporation and/or for account of whom it may concern” alters 
the conclusion indicated. The fact that the contract in question postpones the 
existence of any insurance until after the transactions in Wisconsin above outlined 
differentiates the contract here from any in the cases called to our attention or which 
an independent search has revealed. Even in those cases where insurance in presenti 
exists and a change of ownership occurs the insurance is enforced on ‘behalf of 
those intended by that phrase “provided the person who ordered it had the required 
authority from the former, or they subsequently adopted it.” Hooper v. Robinson, 
98 U. S. 536, 25 L. Ed. 219; Hagan v. Scottish Ins. Co., 186 U. S. 423, 22 S. Ct. 
862, 46 L. Ed. 1229; Waring v. Indemnity Co., 45 N. Y. 606, 6 Am. Rep. 146. While 
it is held that adoption may be shown informally, and may occur even after loss, it is 
clear that in those cases operative insurance did not await the selection and assent 
of one of those intended by the phrase, “whom it may concern”; nor was the term 
of the effective insurance fixed by the transaction with him. 


We do not intend to imply that there are no other serious questions presented by 
the contract and facts here; but, laying those questions aside, we think the above con- 
siderations are sufficient to repel the idea that the phrase “whom it may concern” 
materially affects the question before us. Enough has already been said, we think, 
to indicate that our view of the case at bar clearly distinguishes it from the case of 
Allgeyer v. Louisiana, 165 U. S. 578, 17 S. Ct. 427, 41 L. Ed. 832, in which no 
question of agency was involved, and wherein it was held the contract was “made 
outside of the state, to be performed outside of the state, although the subject was 
property temporarily within the state.” Page 592 (17 S. Ct. 432). 

In the instant case the contract, and the only contract which actually affords 
effective insurance, is made in Wisconsin, to be performed there (Lumbermen’s Ins. 
Co. v. Meyer, 197 U. S. 407, 416, 25 S. Ct. 483, 49 L. Ed. 810), and the subject 
is property located there. Nor is Minnesota Association v. Benn, 261 U. S. 140, 43 
S. Ct. 293, 67 L. Ed. 573, in point, for there the members who solicited new members 
were without authority to obligate it. In AZtna Life Insurance Co. v. Dunken, 266 
U. S. 389, 45 S. Ct. 129, 69 L. Ed. 342, the Tennessee contract was in full force 
before the assured removed to Texas, and what transpired thereafter was in fulfill- 
ment of the completely effective Tennessee contract. Nor are we dealing here with 
a case where a resident of Wisconsin has in another state entered into a contract 
with a foreign corporation, so that the laws of Wisconsin need be given extraterri- 
torial force, as was condemned in N. Y. Life Ins. Co. v. Head, 234 U. S. 149, 34 
S. Ct. 879, 58 L. Ed. 1259. On the other hand, our view is that, notwithstanding it 
is quite different in its facts, the instant case comes squarely within the principles of 
Hooper v. California, 155 U. S. 648 15 S. Ct. 207, 39 L. Ed. 297; Nutting v. Mass., 
183 U. S. 553, 22 S. Ct. 238, 46 L. Ed. 324, and Pennsylvania Lumbermen’s Ins. 
Co. v. Meyer, 197 U. S. 407, 25 S. Ct. 483, 49 L. Ed. 810 

Our attention has been called to the decisions of the United States District 
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Court for the Southern District of Ohio in Palmetto Fire Ins. Co. v. Conn., 8 
F. (2d) ——, and the United States District Court for the Southern District of 
New York in Palmetto Fire Ins. Co. v. Beha, 8 F. (2d) ——, and rendered in actions 
brought by the Palmetto Fire Insurance Company to enjoin the revocation of its 
licenses to do business in the states of Ohio and New York by the respective super- 
intendents of those states. In the Ohio case it was held that the statute of that state 
prohibiting an insurance company legally authorized to transact business in Ohio 
from writing, placing, or causing to be written or placed, insurance upon property 
situated or located in that state, except through a legally authorized agent therein, 
who should countersign all policies and enter the payment of the premium upon 
his record, was a valid law so far as insurance corporations who had taken out 
licenses were concerned, and that such a license might properly be revoked if the 
statute was violated. The question there passed upon is quite clearly not involved 
in the instant case. 

In the New York case the defendant superintendent of insurance was enjoined 
from revoking the license of the Palmetto Fire Insurance Company upon the ground, 
as we read the decision, that the New York statutes do not prohibit the transactions 
involved, and that, the transactions being valid in Michigan, and not made invalid in 
New York, no legal cause for cancellation of the license existed. In that opinion 
it is said: “The policy which is issued at Detroit, Mich., under the plan insures 
the Chrysler Sales Corporation on cars sold together with others who may have an 
interest therein, including the ultimate purchaser in New York, who pays no pre- 
mium, but can take advantage of the insurance if he chooses to avail himself of it. 
No renewal of the policy is allowed. It amounts te a gift of insurance for one year 
if the ultimate purchaser of a Chrysler car sees fit to avail himself of it.” 

It is apparent, from a comparison of the foregoing quotation with what we have 
said, that the New York court has arrived at a very different interpretation and 
construction of the contract and the course of business under it from ours. That 
opinion has caused us to re-examine the grounds of our own construction, but we 
find ourselves unable to subscribe to that part of the opinion which underlies the 
conclusion that the insurance provided under the plan for the retail purchaser is 
a gift which arises out of a Michigan transaction. With all due deference, we adhere 
to the interpretation of the contract and the course of business thereunder herein- 
before outlined. The business done and to be done in Wisconsin under the plan in 
question, in our opinion, constitutes the transacting of business within the state, and 
the Palmetto Company is one of those validly required to take out and pay for a 
license under section 201.41 (1) of the Wisconsin Statutes, quoted above. 

[3] It is contended that the Chrysler dealers are not agents of the insurance 
company, and are not within the terms of the penal statutes under which defendant 
threatens prosecutions. Granting that they are not agents in the conventional sense, 
and probably do not regard themselves as such, nevertheless that question must be 
determined by what they do in fact, its effect, whom they do it for, and by what 
authority, and by such test they clearly act within Wisconsin to effect insurance for 
purchasers upon automobiles, on behalf of the Palmetto Company, with authority. 
Granting, further, that such statutes must be strictly construed, we have no hesitancy 
in concluding that the Chrysler dealers in Wisconsin, operating under this plan, 
bring themselves within both the letter and spirit of section 209.04, Wis. Sts. The 
word “person,” in the section, is not to be treated as surplusage, and must be held 
to include those who, though not officers, brokers, agents, or subagents in the legal 
sense, in an analogous capacity, perform for the insurance company the forbidden acts 
of aiding “in any manner in transacting the business of or with such corporation 
(one required to pay a license) in placing risks or in collecting any premiums or 
assessments or effecting insurance therein.” 

Whether other Wisconsin statutes validly apply is not necessary to decide, for, 


from what has already been said it follows that the application for a preliminary 
injunction must be denied 


It is so ordered. 
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CHRYSLER SALES are v. SPENCER, Insurance Commissioner 
Maine. 
UTTERBACK- GLEASON CO. v. SAM 
(District Court, D. Na eat D. ae 19, i025.) 
Nos. 881 
9 Federal Reporter. Gn 674. 

1. INSURANCE—RETAIL AUTOMOBILE DEALER HELD “AGENT,” WHO 

PROCURES RISKS AND RECEIVES MONEY FOR PREMIUMS, 

REQUIRED TO BE LICENSED. 


Where automobile sales corporation contracted for fire and theft insurance on 
all cars sold, to be effective on retail sale at price which was same, whether insurance 
was desired or not, in favor of beneficiaries determined by sale, held, that contract 
was agreement for future insurance, and retail dealer, in selling car, also sold insur- 
ance, and was “agent,” and “procures risk and receives money for premiums,” within 
Rev. St. Me. 1916, c. 53, § 121, as amended by Pub. Laws Me. 1917, c. 25, and was 
required to be licensed, in view of Rev. St. Me. 1916, c. 53, § 1. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


3. INSURANCE—CONTRACT IS PERSONAL CONTRACT BETWEEN IN- 
SURER AND INSURED, REQUIRING MEETING OF MINDS. 
Contract of insurance is personal contract between insurer and insured, and minds 
of parties must meet. 
(For other cases, see Insurance, Dec. Dig. § 124.) 


4. INSURANCE—PERSONAL QUALITY OF AUTOMOBILE INSURANCE 
CONTRACT HELD NOT AFFECTED BY WORDS “FOR ACCOUNT OF 
WHOM IT MAY CONCERN.” 

Personal quality of contract to insure all cars sold by automobile sales corporation 
against fire and theft for one year after retail sale held not affected by words “for 
account of whom it may concern”; contract clearly concerning purchaser of car. 

(For other cases, see Insurance, Dec. Dig. § 156 [4].) 


In Equity. Separate suits for injunction by the Chrysler Sales Corporation and 
by the Utterback-Gleason Company against Wilbur D. Spencer, Insurance Com- 
missioner for the State of Maine. Preliminary injunction denied. 

Andrews, Nelson & Gardiner, of Augusta, Me. (Wm. Tudor Gardiner, of 
Augusta, Me, of counsel), for plaintiffs. 

Raymond Fellows, Atty. Gen., and Sanford L. Fogg, Deputy Atty. Gen., of 
Maine, for defendant. 

Under section 266 of the Judicial Code before Johnson, Circuit Judge, and 
Peters and Hale, District Judges. 

Hate, District Judge. In No. 881, the plaintiff, a Michigan corporation, engaged 
in the business of selling automobiles, known as Chrysler cars, at wholesale to dealers 
in Maine and in other states, seeks to enjoin the defendant from bringing any prose- 
cutions or proceedings for the recovery of penalties, or any civil actions, against the 
plaintiff or any dealers in its cars, such dealers acting under the terms of certain 
alleged contracts of insurance between plaintiff and Palmetto Fire Insurance Com- 
pany, and from interfering with plaintiff's business in Maine, and from declaring or 
publishing any statement that plaintiff, or any one of its dealers in Maine, is violating 
any law of the state of Maine, regulating insurance business in Maine. 

In No. 882, the Utterback-Gleason Company, a Maine corporation, a dealer in 
Chrysler cars, and representing all dealers in Chrysler cars similarly situated in Maine, 
prays for a similar injunction against the defendant. 

The plaintiffs in both cases aver that the Maine statutes relating to the regulation 
of insurance in Maine do not apply to the conditions set forth by the plaintiff, and, if 
they do, they are unconstitutional under the due process clause of the Fourteenth 
Amendment to the Constitution of the United States, as undertaking to regulate 
interstate commerce and as impairing freedom of contract. The case is heard by a 
court constituted under section 266 of the Judicial Code (Comp. St. § 1243). 

[1] In No. 881 the bill in equity alleges: 

That the Chrysler Sales Corporation is a Michigan corporation engaged in buying 
and selling the entire output of Chrysler cars, now manufactured by a certain com- 
pany called the Chrysler Corporation, organized in Delaware and having its factories 
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in Michigan. That it sells.its automobiles to dealers in Maine and in other states, 
and in other countries. That such dealers resell the cars to purchasers in the several 
states and countries; and that thereby they are selling and causing to be shipped 
articles in interstate commerce. That the articles so sold by the plaintiff are known 
as Chrysler cars. That they enjoy a favorable reputation with the public and are 
sold in rapidly increasing numbers. That the plaintiff has met with success and 
does a large business at great cost. That at present there are more than 3,000 such 
dealers in the several states selling Chrysler cars, and more than 26 such dealers in 
Maine, and that the sales of such dealers in Maine during the first half of the year 
1925 exceeded $200,000. 

That more than 80 per cent. of automobiles sold to the American public are sold 
under plans whereby the purchasers at retail pay only part of the purchase price 
when they take delivery of the cars, and are given credit for the balance, made pay- 
able in installments. That it is the practice of dealers, who are not generally persons 
of large means, to assure themselves, before selling the cars on time, of the services 
of some banking or finance company, which agrees to purchase from them or to 
discount notes for them. Such finance companies are obliged to maintain organization 
to collect the payments for the cars, and to watch that such cars are not disposed 
of before they are paid for. Such companies always require that insurance against 
the perils of fire and theft be required in respect to the cars which they finance. 
That the charges for such financing, together with the cost of insurance and the 
interest on the unpaid balance of the purchase price, have always been paid by the 
retail purchasers of cars sold on time payment plan. That such charges have not 
been uniform, and have generally been high, and that by all such charges the price 
paid by the ultimate purchaser of the cars has been increased. 

That plaintiff is now seeking to make arrangements to secure a uniform and 
moderate financing charge on all Chrysler cars, and that, in order to accomplish this, 
it has found it necessary to provide for uniform insurance protection on all Chrysler 
cars. That, to effect this, plaintiff is seeking to secure such insurance at a moderate 
cost by an open contract or policy of insurance, made and to be performed, as it 
alleges, in Michigan, covering every Chrysler car against fire and theft for one 
year after date of purchase at retail for an amount not to exceed the factory list 
price. That by such policy adequate protection for every retail buyer of a Chrysler 
car may be provided. That uniform insurance is thus arranged, and a moderate and 
uniform financing charge is made available for all sales of Chrysler cars on the 
installment plan, and that thereby the value of the Chrysler product is increased and 
a substantial saving is made. That by such insurance automatic protection for every 
retail buyer of the Chrysler cars, and for any other parties having an interest therein 
or lien thereon, can be obtained, and, uniform insurance being thus arranged, a mod- 
erate and uniform financing charge may be made available for all sales of Chrysler 
cars on the installment plan, and thereby the value of the Chrysler car to the ultimate 
buyer may be increased and a real and very large saving made. 

That, having these facts in view, on or about June 16, 1925, plaintiff duly exe- 
cuted, in the state of Michigan, a contract or policy of insurance with the Palmetto 
Fire Insurance Company, a South Carolina corporation, licensed to conduct business 
in Michigan and having a general agency there, but not licensed to do business in 
Maine and not maintaining any agency in Maine. That this contrct, made with the 
Palmetto, was to be performed in the state of Michigan, and that the Palmetto 
undertook to insure all Chrysler automobiles sold in the United States at retail, during 
the term of the policy, against fire and theft for one year from the date of sale, the 
insurance being granted pursuant to the terms of the contract of insurance. That 
the original contract has been amended, and a copy of the policy now in use is made 
a part of the bill. It is called an open policy. Its term is for one year from July 
1, 1925, covering against loss by fire or theft all Chrysler cars sold in the United 
States during the policy year. Under its terms the insurer is to issue a certificate 
in the name of the plaintiff for the account of whom it may concern whenever a car 
is reported sold at retail. The form of the certificate is made part of the bill. The 
policy is to provide that omission to report the sale of a car or to issue a certificate 
in respect thereto shall not prevent the retail buyer of the car from being protected 
under the policy. 

The bill alleges that only the plaintiff pays, or is liable to pay, to the insurance 
company the premium of the policy; that the premium is paid in Michigan and that 
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the policy is kept in Michigan, and certificates are mailed by the insurance company 
from Michigan to the retail purchaser; that, when the retail sale of a car is made, 
the purchaser is protected by the Michigan contract of insurance; that, whether the 
car is sold for cash or on time, the price is the same, except for a charge of 8 per 
cent. on any unpaid balance, if the car is sold on time; that no purchaser can obtain 
his car at a less price whether or not he desires the protection of such insurance; 
that, if cash purchasers desire other insurance, such insurance shall be merely excess 
insurance. When a sale is made, the retail dealer reports to the Sales Company the 
name of the purchaser, the date of the sale, motor number, style, and all necessary 
details, and plaintiff notifies the agent of the insurance company in Michigan, who 
mails the certificate of insurance from his office in Detroit to the purchaser, and 
counterparts of it to others who to his knowledge may have an interest in the car. 

Plaintiff says that it is now, as aforesaid, selling large numbers of its cars in 
Maine to retail purchasers on the above general plan, and it complains that the 
defendant, acting as in surance commissioner of the state, has announced to the 
public that, so far as insurance in the name of purchasers is effected, such sales of 
Chrysler cars are contrary to the laws of the state of Maine, and that the Chrysler 
dealer, in so selling cars in Maine, is violating certain statutes of Maine; and it 
complains further that defendant is threatening to procure the arrest of dealers in 
Chrysler cars who are selling cars in Maine under the arrangement by which insurance 
is effected on the same. The plaintiffs in both cases assert that the dealers are in no 
sense agents within the meaning of the Revised Statutes of Maine; that they take no 
part in placing the contract of insurance; that the dealer cannot separate the premium 
from the cost of the car; that, if the Maine statutes brought in question are properly 
construed, they have no application, and, if construed to apply, they are violating the 
federal Constitution. 

Section 121 of chapter 53 of the Revised Statutes of Maine, as amended by 
section 1, chapter 25, of the Public Laws of Maine for 1917, is as follows: 

“Sec. 121. Penalty for Soliciting Applications, Without License, Increased. The 
insurance commisioner may issue a license to any person to act as an agent of a 
domestic insurance company, upon his filing with the commissioner a certificate from 
the company or association, or its authorized agent, empowering him so to act; and 
to any resident of the state to act as an agent of any foreign insurance company, which 
has received a license to do business in the state as provided in section one hundred 
and five or section one hundred and fifty, upon his filing such certificate. Such license 
shall continue until the first day of the next July. If any person solicits, réceives 
or forwards any risk or application for insurance to any company, without first 
receiving such license, or fraudulently assumes to be an agent and thus procures risks 
and receives money for premiums, he shall be punished by a fine not exceeding two 
hundred dollars, or imprisonment not exceeding sixty days, for each offense; but 
any policy issued on such application binds the company if otherwise valid. Agents 
of duly authorized insurance companies may place risks with agents or other duly 
authorized companies when necessary for the adequate insurance of property, persons 
or interests. An insurance agent shall be personally liable on all contracts of insurance 
unlawfully made by or through him, directly or indirectly, for or in behalf of any 
company not authorized to do business in the state. Nothing herein contained shall 
require a duly license insurance agent or broker to obtain any license for an employee 
doing only clerical office work in the office of said agent or broker.” 

Plaintiffs say that no one of the provisions and inhibitions of this statute applies 
to any of the acts of the Sales corporation or its 26 dealers—or more—in Maine. 

It contends that its contract is a contract of insurance, made and completed in 
Michigan and requiring no act to be done in Maine to effect its completion; that it 
takes effect upon a sale of a car at retail; and that, when so sold, the insurance becomes 
automatically effected, by virtue of the contract. We cannot sustain this contention. 
The Michigan contract appears to us not to be a completed insurance contract, but 
an agreement for future insurance. By its terms, the insurance does not become 
effective until the car is purchased in Maine from the dealer. The purchaser, when he 
becomes “assured,” accepts the insurance and affirmatively states and warrants certain 
things in the contract to be “warranted by the assured” to be true. He thereby 
makes certain distinct and affirmative agreements, which become a part of his contract. 
If he purchased upon the deferred payment plan he arranges with the dealer for some 
one to finance the payments; and this financial agent becomes a beneficiary. Finally 
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a certificate, the evidence of insurance, is mailed to the purchaser in Maine. In 
that certificate the purchaser, who has become the insured, “agrees that its terms 
embody all agreements then existing between himself and the company.” The local 
dealer, we think, when he solicits the sale of the car, solicits also the incidental 
insurance provided for by the Michigan contract. He selects the beneficiaries; he 
notifies the Sales Company in Michigan by mail of details essential to the completion 
of the insurance contract; his acts, together with those of the purchaser, bring the 
contract into actual existence; and these acts occur in Maine. There is no such 
meeting of minds as gives life to the contract until the purchaser accepts the car 
and the insurance from the retail dealer in Maine. 

In our opinion, the question is not affected by the fact that the acceptance of 
the contract is obviously intended to be forced upon the purchaser, the assured, by the 
fact that the first year’s insurance is already paid, regardless of whether the purchaser 
desires the insurance or not. ‘ 

It is true that the dealer, who is himself the owner of the cars, does not hold 
himself out affirmatively and formally to be an insuranse agent. He is not thinking 
much about insurance. He is bent on selling his cars. When he sells a car, he is 
clearly making himself an instrument for effecting the insurance of it, although such 
insurance is incidental and deemed by -him to be of little consequence. He effects 
this insurance in behalf of the Palmetto Company, and he has authority to so effect 
it. When he reports the sale to the Sales Company at Detroit, giving the name of 
the purchaser, the date of the sale, the motor number, the style of the car, and all 
elements required in order to issue an ordinary insurance policy, and upon which 
certificate’ is actually issued, he seems to us to be giving the necessary information 
for effecting the insurance. In giving such information he is clearly acting for the 
insurance company. Within the meaning of the statute we think he “assumes to be 
an agent” and “procures risks and receives money for premiums,” even through such 
premiums are submerged in the term “delivery charges” and other expressions. 

It is contended by the learned counsel for the plaintiffs that the Palmetto Com- 
pany, a South Carolina corporation, had an undoubted right to make a contract of 
insurance with a citizen of Maine; that the case is ruled by Allgeyer v. Louisiana, 165 
U. S. 578, 587, 17 S. Ct. 427, 41 L. Ed. 832, in which case the point decided was 
that a statute of a state, punishing the owner of property for obtaining insurance 
thereon in another state, was unconstitutional. The insurance in that case was not 
procured by an agent in the state of the assured. 

In Hooper v. California, 155 U. S. 648, 15 S. Ct. 207, 39 L. Ed. 297, the court 
decided that a statute of California, by which Hooper was guilty of procuring insur- 
ance for a resident of California from a foreign insurance company, which had not 
given bond as required by the laws of California, was constitutional. The court 
upheld the principle that the right of a foreign corporation to engage in business 
within a state other than that of its creation depends solely upon the will of such 
other state, and illustrated that principle by a long line of decisions. The court 
decided that the business of insurance is not commerce; that a contract of insurance 
is not an instrumentality of commerce; the making of such a contract is a mere 
incident of commercial intercourse. The court held that the state of California 
has the power to exclude foreign insurance companies from its territory, or, if it 
allows such companies to enter the state, to determine the conditions under which 
the entry is to be made, and to regulate and enforce all legislation in regard to things 
done within the territory of the state which may be directly or incidentally requisite 
in order to render the enforcement of the conceded power efficacious, subject always 
to the paramount authority of the Constitution of the United States. In Allgeyer v. 
Louisiana, supra, the Supreme Court based its decision upon the fact that the 
contract was made beyond the territory of the state of Louisiana; that nothing 
whatever was done in that state in relation to the completion of the contract, but 
that all that was done in that state was the mailing of the letter of notification; and 
that this was done after the principal contract had been fully effected. It expressly 
recognized Hooper v. California, supra, and distinguished it. In speaking for the 
Supreme Court, Mr. Justice Peckham quoted the language of Mr. Justice White 
in that case: 

“Tt is said that the right of a citizen to contract for insurance for himself is 
guaranteed by the Fourteenth Amendment and that therefore he cannot be deprived 
by the state of the capacity to so contract through an agent. The Fourteenth 
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Amendment, however, does not guarantee the citizen the right to make within his 
state, either directly or indirectly, a contract, the making whereof is constitutionally 
forbidden by the state. The proposition that, because a citizen might make such a 
contract for himself beyond the confines of his state, therefore he might authorize 
an agent to violate in his behalf the laws of his state, within her own limits, involves 
a clear non sequitur, and ignores the vital distinction between acts done within and 
acts done beyond a states jurisdiction.” 

In Nutting v. Massachusetts, 183 U. S. 553, 556, 22 S. Ct. 238, 239 (46 L. Ed. 
324), in speaking for the Supreme Court, Mr. Justice Gray said: 

“A state has the undoubted power to prohibit foreign insurance companies from 
making contracts of insurance, marine or other, within its limits, except upon such 
conditions as the state may prescribe, not interfering with interstate commerce. A 
contract of marine insurance is not an instrumentality of commerce, but a mere 
incident of commercial intercourse. The state, having the power to impose conditions 
on the transaction of business by foreign insurance companies within its limits, has 
the equal right to prohibit the transaction of such business by agents of such com- 
panies, or by insurance brokers, who are to some extent the eee of both 
parties. Hooper v. California, i55 U. S. 648, 15 S. Ct. 207, 39 L. Ed. 297; Allgeyer 
v. Louisiana, 165 U. S. 578, 17 S. Ct. 427, 41 L. Ed. 832.” 

[2] We are of the opinion that the instant case is governed by the principles 
of the cases we have cited, and especially the Hooper Case- We think these cases 
are decisive of the constitutionality of the statute in question, and of other statutes 
found in chapter 53 of the Revised Statutes of Maine, undertaking to regulate insur- 
ance within the state. Allgeyer v. Louisiana, supra, does not, we think, make a 
path for the plaintiff to escape from the Maine insurance regulations; for, even 
though the insurance company may not be prevented from making in Michigan an 
insurance contract with a Maine citizen, it does not follow that such company may be 
permitted to place an agent in Maine to aid it in effecting such insurance, even though 
such agent is called a “dealer,” and even though his main duty is to promote the sale 
of automobiles. In making sales of $200,000 worth of Chrysler cars in the first six 
months of 1925, it is clear that the 26 “dealers” of the Sales Company in Maine 
promoted and effected a substantial volume of insurance business. Such insurance 
business the Maine statutes had a right to regulate. 

Questions similar to those raised in the instant case have been passed upon in 
certain unreported opinions by courts organized as this court is organized, under 
section 266 of the Judicial Code. In Palmetto Fire Insurance Company v. James A. 
Beha, superintendent of insurance for the State of New York, 8 F. (2d) ——, the 
defendant was enjoined from revoking the license of the Palmetto Fire Insurance 
Company, on the ground, as it appears, that the New York statutes do not prohibit 
the transactions involved in that case, and that such transactions beink valid in 
Michigan, and not made valid in New York, no legal cause for the cancellation of 
the license existed. In some of the conclusions of law, as we understand them, we 
are not in agreement. In Palmetto Insurance Company v. Harry L. Conn, Superin- 
tendent of Insurance for the State of Ohio 8 F: (2d) ——, the court was called upon 
to enjoin the revocation of the license of the Palmetto Insurance Company to do 
business in Ohio. It was held that the statute of that state prohibiting an insur- 
ance company legally authorized to transact business in Ohio from writing, placing, 
or causing to be written or placed, insurance upon property situated in that state, 
except through a legally authorized agent therein who should countersign all policies 
and enter the payment of the premium upon his record, was valid so far as insur- 
ance corporations who had taken out licenses were concerned, and that such a license 
might properly be revoked if the statute was violated. The precise question there 
passed upon is not involved in the case before us. Neither of the above cases 
present the facts found in our record. They are not, of course, of binding force 
as authorities. 

In Chrysler Sales Company v. W. Stanley Smith, Commissioner of Insurance 
for Wisconsin, 9 F. (2d) 666, the court had before it a case quite similar to the 
instant case; and we have derived real assistance from the clear opinion of Judge 
Luse. The statute in question was similar to our statute; the attempt was to enjoin 
the insurance commissioner.- Judge Luse discusses a contract and plan substantially 
like the contract and plan in this case. In speaking for the court he says: 

“One of the important details of this contract and plan is that the effective 
date of the insurance is postponed until a car is sold at retail, and until title has 
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passed from, not only complainant, but its distributors and dealers, and only takes 
effect upon a sale at retail, and covers only the loss sustained’ by the retail pur- 
chaser and lien claimants whose claims grow out of the transaction of retail sale. 
When so sold, complainant claims, the insurance becomes automatically effective, by 
virtue of the Michigan contract. Plainly the theory of complainant is that this 
insurance is something that attaches to and follows an automobile upon its course 
in the market, as though a part or accessory and that the dealer who sells the car 
has nothing to do with the insurance item; he merely sells the car with all its 
equipment including the insurance. But this idea is erroneous, for at least two 
reasons: (1) The insurance never had effective existence until the sale at retail, 
by its very terms, or, as it may differently be stated, it is only to be made operative 
by an act of the retail dealer; and (2) the legal concept of insurance is that in the 
absence of special circumstances it does not attach to property, but to persons. 
As said by Story, J., in Carpenter v. Providence Co., 16 Pet. 495, 503 [10 L. Ed. 
1044], quoting Lord Hardwicke: 

“*The society are to make satisfaction in case of any loss by fire. To whom, 
or for what loss, are they to make satisfaction? Why, to the person insured, and 
for the loss he may have sustained; for it cannot properly be called insuring the 
thing, for there is no possibility of doing it, and therefore must mean insuring the 
person from damage.’ 

“A similar thought underlies the decision in Paul v. Virginia, 8 Wall. 168, 19 
L. Ed. 357, wherein Justice Field says, referring to insurance contracts: 

“*These contracts are not articles of commerce in any proper meaning of the 
word. They are not subjects of trade and barter offered in the market as some- 
thing having an existence and value independent of the parties to them. They are 
not commodities to be shipped or forwarded from one state to another, and then 
put up for sale.’ 

“And this thought has withstood numerous assaults, as is indicated in N. Y. Life 
Ins. Co. v. Deer Lodge County, 231 U. S. 495, 34 S. Ct. 167, 58 L. Ed. 332. And so 
we conclude that the insurance feature of the sales of Chrysler cars in Wisconsin 
may not be treated as an appendange or bit of equipment of small relative cost, 
which passes with the transfer of the car, but must be approached as a contract be- 
tween persons, the insurer and the insured; and in so far as an insurance results it 
must be viewed as a thing apart and distinct from the cars sold.” 

We have quoted quite fully from the opinion in the Wisconsin case, because 
much of its language is apt and fitting to the record in the case at bar. 

[3] Judge Luse has shown that a contract of insurance is a personal contract 
between the insurer and the insured, and that the minds of both insurer and insured 
must meet in order to effect such insurance. The statute of Maine defining an in- 
surance contract is illustrative of this point. Under chapter 53, section 1, of the 
Revised Statutes of Maine, a contract of insurance—life insurance being excepted— 
is “an agreement by which one party for a consideration promises to pay money 
or its equivalent, or to do some act of value to the assured, upon the destruction 
or injury of something in which the other party has an interest.” And it is further 
provided that such insurance business, involving the use of such contracts, shall be 
carried on only by duly incorporated insurance companies, who have complied with 
the Maine regulations in regard to insurance. 

[4] We have already held that the Michigan contract is not an insurance con- 
tract in presenti, but is an agreement that insurance will be effected in future on 
the sale of a car. This element of personality becomes important, in view of the 
fact that the Michigan contract is in favor of “Chrysler Sales Corporation and/or 
for account of whom it may concern.” But the personal quality of the contract is 
not affected by the words “for account of whom it may concern.” The leading case 
upon this class of policy is Hooper v. Robinson, 98 U. S. 528, 536 [25 L. Ed. 219]. 
In speaking for the Supreme Court, Mr. Justice Swayne said: 

“A policy like the one here in question, in the name of a specified party, ‘on 
account of whom it may concern,’ or with other equivalent terms, will be applied to 
the interest of the persons for whom it was intended by the person who ordered it, 
provided the latter had the requisite authority from the former, or they subse- 
quently adopted it. 1 Phillips, Ins. § 383.” 

Hagan v. Scottish Insurance Co., 186 U. S. 423, 430, 22 S. Ct. 862, 865, 46 
L. Ed. 1229, is also a leading case. In the latter case, also, Phillips on Insurance is 
cited : 
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“Sec. 385. The rule that an insurance ‘for whom it may concern’ will avail in 
behalf of the party for whom it is intended does not mean that any specific individual 
must be intended. * * * But he may intend it for whatever party shall prove to have 
an insurable interest in the specified subject, in which case it will be applicable to 
the interest of any person subsequently ascertained to have such an insurable inter- 
est, who adopts the insurance.” 

“Sec. 388. One may become a party to the insurance effected in his behalf, 
in terms applicable to his interest, without any previous authority from him, by 
adopting it, either before or after a loss has taken place and is known to him, 
though the loss may have happened before the insurance was made.” 

Open policies of this character have been most frequently found in maritime 
cases. A ship sails from sea to sea, and in many cases is for years away from 
its home port. In the meantime its owners are changing, and, in case of loss, it 
often becomes difficult to trace the ownership. Courts have said that the contract 
may be made applicable to the interest of any person ascertained to have an insur- 
able interest, who “adopts” the insurance, even though such “adoption” is after 
the loss. 

In the cases which we have cited upon that point the insurance was on a specific 
ship in one case, and on a specific cargo in the other; the thing to which the insur- 
ance attached was, therefore, known when the blank policy was inade, and the 
question was: Who had the insurable interest at the time of loss? In the case at 
bar there is no specific thing to which the insurance can attach until the “dealer” 
sells a car to a purchaser, and the purchaser accepts the car, with the insurance, and 
thereby becomes a party to the contract of insurance. There is, therefore, in the 
instant case, no question of the purchaser’s insurable interest and no necessity of 
any further “adoption” of the contract. The contract of insurance clearly “con- 
cerns” the purchaser of the car. 

On the whole, we are of the opinion that the plaintiffs have not presented a 
case for an injunction against the defendant. 

In view of our having passed upon the contract itself, which constitutes the 
vitals of the controversy, it is not necessary to discuss the question of jurisdiction. 
Nor is there any occasion for considering other Maine statutes alleged to have been 
violated. 

The motion for a preliminary injunction is denied. 


SMITH v. HARTFORD FIRE INS. CO. (No. 26311.) 
(Supreme Court of Kansas. Jan. 9, 1926.) 


’ 


242 Pacific Reporter, 455. 
(Syllabus by the Court.) 

1. CONTRACTS—ELEMENTS MUST HAVE BEEN AGREED ON AND 
NONE OF ESSENTIAL PARTS LEFT OPEN AND UNDERTERMINED. 
Before there can be a recovery on a contract, the elements thereof must have been 

agreed upon, and none of the essential parts left open and undertermined. 
For other cases, see Contracts, Dec. Dig. § 9.) 


2. INSURANCE—INSURANCE AGENT, AGREEING THAT CREDIT ON 
HIS PERSONAL AND PRIVATE DEBT TO THE INSURED SHALL 
BE TREATED AS PAYMENT OF PREMIUM, IS NOT ACTING WITH- 
IN SCOPE OF HIS AUTHORITY. 

In the absence of a provision to the contrary, an insurance agent is not acting 
within the scope of his authority when he agrees with the insured that a credit on 
his personal and private debt to the insured shall be treated as payment of a premium. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 


3. INSURANCE—ARRANGEMENT THAT PERSONAL AND PRIVATE 
DEBT OF INSURANCE AGENT TO INSURED SHALL BE TREATED 
AS PAYMENT OF PREMIUM; HELD NOT PAYMENT OF PREMIUM; 
COMPANY, WITHOUT KNOWLEDGE OF, AND GIVING RECOGNI- 
TION TO, AGREEMENT, THAT CREDIT ON PERSONAL AND PRI- 
VATE DEBT OF AGENT TO INSURED SHALL BE CONSIDERED AS 
PAYMENT OF PREMIUM, HELD NOT SUBJECT TO RECOVERY ON 
BASIS THEREOF. 

Such an arrangement is not a payment of the premium, and, where there is no 
remittance of the premium to the insurance company, and it has no knowledge of 
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the transaction, and has given it no recognition, no recovery can be had against the 
insurance company on the basis of such an arrangement. 


(For other cases, see Insurance, Dec. Dig. § 186[3].) 


Appeal from District Court, Sheridan County; Charles I. Sparks, Judge. 

Action by C. G. Smith against the Hartford Fire Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

F. A. Sloan, of Hoxie, and W. L. Sayers, of Hill City, for appellant. 


M. A. Fyke, Fenton Hume, and Harry A. Hall, all of Kansas City, Mo., for 
appellee. 


Jounston, C. J. This was an action brought against the Hartford Fire Insur- 
ance Company for failure to complete a contract of insurance and because of the 
failure of the company or its agent to advise the plaintiff of the failure. The 
plaintiff stated what he deemed to be a cause of action on the violation of an 
agreement made with an agent of the company. In effect he alleged that R. W. 
Trimble, an agent of the defendant, solicited the taking out of insurance on plain- 
tiff’s automobile, and agreed to insure it against fire or theft for a period of a 
year on a valuation of $500 for a premium, the amount of which the agent was 
not advised, but which he stated would be somewhere between $7 and $8. Trimble 
proposed that the premium should be paid by the plaintiff giving him a credit on 
a bill for merchandise which he owed plaintiff. It was alleged that plaintiff accepted 
the proposal, and afterwards entered a credit on Trimble’s indebtedness to him in 
the amount of $7.50, subject to change in case Trimble ascertained that the premium 
charge was a different sum. He alleged that he relied on the agreement, and later, 
when he drove his automobile to Colorado, it was stolen, and when he notified Trimble 
of the theft, the latter told him that no application for insurance had ever been sent 
to the insurance company, and that the automobile was not insured. For the failure 
of Trimble to complete an insurance contract and to notify plaintiff that no insurance 
had been procured, damages in the sum of $500 was asked. -The trial court ruled that 
a cause of action against the insurance company had not been stated. 


[1,2] In his appeal, plaintiff insists that Trimble was an authorized agent of 
the company, and that the extension of a credit to him on his personal account was 
the equivalent of an actual payment of the premium to the company. From the 
averments of the petition, it appears that no written application for insurance was 
signed by plaintiff. In the conversation between plaintiff and Trimble, it appears 
that the amount of the premium payable was not known or fixed. It was said that 
it would range between $7 and $8, and later when the plaintiff entered a credit on 
the account he guessed and placed the amount at $7.50. Before a valid contract 
can be consummated, the elements thereof must have been agreed upon, and nothing 
feft open and undertermined. Here the cost of the insurance had not been fixed, 
and there was only a conjecture as to what the amount might be. Both plaintiff and 
Trimble understood that this essential feature of the contract had been left open and 
unsettled. Then there is the question whether an agreement by Trimble to procure 
insurance for plaintiff. in order to satisfy an indebtedness of his own to plaintiff, 
is enforceable against the insurance company, where no remittance is made to the 
company, and there has been no knowledge or recognition of a contract by it. If 
an agreement had been completed, Trimble might have been liable to the plaintiff for 
noncompliance (Latham Merc. & Commercial Co. v. Harrod, 71 Kan. 565,, 81 P. 214), 
but, under the circumstances stated, can there be a recovery against the insurance 
company? While it was alleged that Trimble was an authorized and acting agent of 
the insurance company, there was no averment that he had been given authority to 
cancel his own indebtedness in payment of premiums. Obviously the scope of the 
agency did not warrant the taking of the company’s money to pay his personal and 
private debts, and no other payment by plaintiff was contemplated. The plaintiff 
had full knowledge of the nature of the transaction, and sought to collect the claim 
against Trimble at the expense and without the knowledge or consent of the insurance 
company. Such an arrangement would operate as a fraud upon the company. In 
Clingerman v. Pheasant, 18 Pa. Co. Ct. R. 203, it was said: 

“To sanction payment of a premium, in a case where the agent had not already 
advanced the same to the company, by assuming to pay an individual debt of an 
agent, would be to introduce a principal subversive of good morals and common 
honesty and intending to sap the ability of companies to pay their legitimate losses.” 
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[3] The cancellation of Trimble’s debt cannot be regarded as a payment of the 
premium, nor can it be made the basis of a recovery against the insurance company. 
L. R. A. 1915A, 686, and cases cited; 14 R. C. L. 965. If Trimble, after securing 
the credit, had remitted the amount to the insurance company which was accepted 
by it, a different rule would apply. 

We conclude that a cause of action was not stated in plaintiff petition, and there- 
for the judgment is affirmed. 

All the Justices concurring. 


RELIANCE MOTOR CO. v. ST. PAUL FIRE & MARINE INS. CO. er au 
(No. 24992.) 
(Supreme Court of Minnesota. Jan. 8, 1926.) 
200 Northwestern Reporter, 655. 
(Syllabus by the Court.) 

1. INSURANCE—WAIVER OF PROOFS OF LOSS MAY BE INFERRED 
FROM WORDS OR CONDUCT OF INSURER’S AUTHORIZED OFFI- 
CERS OR AGENTS. 

A waiver of proofs of loss may be inferred from words or conduct of the in- 
surer’s authorized officers or agents, evincing an intention not to insist on compliance 
with the requirements of the policy in that regard, and calculated to lead the insured 
to believe that proofs of loss would not be required. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


2. INSURANCE—PROOF OF NEGOTIATIONS FOR SETTLEMENT OF 
LOSS OR OFFER TO PAY LOSS, HELD TO WARRANT FINDING OF 
WAIVER OF FORMAL NOTICE AND PROOFS OF LOSS. 

Proof of negotiations for the settlement of a loss, or of an offer to pay the 
loss, warrants a jury in finding that there was a waiver of formal notice and proofs 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


3. INSURANCE—INSURER HELD NOT IN POSITION ae, mee ate 
AUTHORITY OF ADJUSTER TO WAIVER PROOFS OF LOSS. 
The insurer is not in a position to question the authority of os adjuster to 
waive proofs of loss. 
(For other cases, see Insurance, Dec. Dig. § 556[2].) 
4. INSURANCE—DAMAGES AWARDED FOR DESTRUCTION OF MOTOR 
TRUCK BY FIRE HELD NOT EXCESSIVE. 
The verdict is not excessive. 


(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from District Court, St. Louis County; Martin Hughes, Judge. 

Action by the Reliance Motor Company against the St. Paul Fire & Marine 
Insurance Company and others. After verdict for plaintiff, from an order denying 
the named defendant’s motion for judgment or a new trial, it appeals. Affirmed. 

Archer & Rosemeir, of Virginia, Minn., for appellant. 

Boyle & Montague, of Virginia, Minn., and Nelson & Cedergren, of Duluth, for 
respondent. 

Lees, C. This is an appeal from an order denying the motion of the defendant 
insurance company for judgment or a new trial. The action was brought on a policy 
of fire insurance, was tried by jury, and a verdict returned in respondent’s favor for 

370. A reversal of the order is sought because respondent failed to make proofs 
of loss within 60 days after the fire, and because the verdict is excessive. 

The property insured was a motor truck, which one Maki had purchased from 
respondent under a conditional sales contract. Maki had taken out the policy in 
his own name, but at the trial it was stipulated that the policy should be reformed 
to make the loss payable to the respondent as its interest appeared. 

The fire occurred on May 16, 1924. No written proofs of loss were furnished, 
but appellant received notice that a loss ‘had been sustained within three or four 
days after the fire. The court instructed the jury that, unless there had been a waiver 
of proofs of loss, respondent could not recover; hence the jury must have found 
that there had been a waiver. 

There was evidence tending to show that appellant’s local agent at Virginia, 
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who had issued the policy, was told of the loss and notified appellant. In response 
to the notice, Win H. Larkin, an adjuster for appellant, went to Virginia and, 
accompanied by respondent’s president, visited the scene of the fire, and discussed 
a settlement of the loss. Larkin offered to pay $75 or $100, but respondent refused 
to accept the offer. On one or more occasions thereafter, the local agent informed 
respondent’s president that Larkin would call on him the next time he was in Virginia, 
but Larkin failed to do so. On June 30, 1924, respondent wrote to appellant’s local 
agent, demanding $500 in settlement of the loss, and asking the agent to have 
Larkin make a settlement or arrange for an appraisal. There was no answer to this 
letter. 

Larkin admitted that he visited the place of the fire with respondent’s president, 
and obtained some information about the fire, but stated that he made no offer of 
settlement. He also admitted that he obtained all the information he desired, and 
had a blank proof of loss in his pocket partially filled out, but did not ask respon- 
dent’s president to sign it, or inform him that it would be required. 

It is unnecessary to consider whether Maki’s failure to make proofs of loss 
as required by the policy would bar a recovery by respondent, whose rights are 
virtually those of a mortgagee. The court submitted the case to the jury on the 
theory that there could be no recovery, unless proofs of loss had been waived, and the 
trial proceeded on that theory. 

[1] The general rule is that there may be an express or an implied waiver of 
proofs of loss, and that a waiver may be inferred from any words or conduct of 
the insurer’s authorized officers or agents, evincing an intention on the part of the 
insurer not to insist on compliance with the requirements of the policy in respect to 
proofs of loss, and calculated to lead the insured to believe that they will not be 
insisted on. 26 C. J. p. 396. See, also, Elder v. Grand Lodge, 79 Minn. 468, 472, 
82 N. W. 987. 

[2] It has been held that an offer to pay the loss, or negotiations for the settle- 
ment thereof, may warrant a finding of waiver of formal notice and proofs of loss. 
Teasdale v. City, etc., Ins. Co., 163 Iowa, 596, 145 N. W. 284, Ann. Cas. 1916A, 
591; Providence, etc., Ins. Co. v. Wolf, 168 Ind. 690, 80 N E. 26, 120 Am. St. Rep. 
395. This is sound doctrine, for we can conceive of nothing more likely to induce 
the insured to believe that formal proofs of loss will not be required than an investi- 
gation of the loss by an adjuster for the insurer and an offer of settlement made 
in the course of the investigation. Such conduct is well calculated to lull the insured 
into a false sense of security until it is too late to comply with the requirement of the 
policy, if compliance is insisted on. 

[3] We think appellant cannot question Larkin’s authority to waive proofs of 
loss, although there was no direct proof of the extent of his actual authority, First 
Nat. Bank v. Manchester, etc., Co., 64 Minn. 96, 66 N. W. 136, and hold that under 
all the evidence the jury might properly find that appellant waived its right to insist 
that proofs of loss be furnished. See Ceylon Farmers’ Elev. Co. v. Fidelity & 
ap ee 203 N. W. 985; Brown v. Firemen’s Ins. Co., 106 Neb. 615, 184 
N. W. 88. 

[4] The truck was struck by a locomotive engine, badly damaged, and set afire. 
Appellant contends that the collision practically destroyed the truck, and that the fire 
added little, if anything, to the damage. There was evidence tending to show that 
the body of the truck was demolished ty the force of the collision, but that the 
chassis was not seriously damaged until the fire heated the parts to such a degree 
as to make them worthless. The jury might have found that the truck could have 
been repaired, but for the fire, and that the fire destroyed what remained of it after 
the collision. The truck was new when Maki purchased it, on or about April 21, 
1924, for $665. It had been used less than a month at the time of the accident. The 
collision and fire combined to destroy it wholly. Under the evidence we cannot say 


that the jury was bound to find that it was worth less than $370 after the collision and 
before the fire. 


Order affirmed. 











































































































































































































State v. Spalding 


STATE v. SPALDING. (No. 25042.) 
(Supreme Court of Minnesota. Feb. 11, 1926.) 
207 Northwestern Reporter, 317. 
(Syllabus by the Court.) 

1 INSURANCE—“INSURANCE” DEFINED; TO DETERMINE WHETHER 
WRITTEN INSTRUMENT EMBODIES CONTRACT OF INSURANCE, 
COURTS WILL LOOK BEHIND TERMINOLOGY TO ASCERTAIN IN- 
TENTION OF PARTIES; RELIANCE ON DICTATES OF CONSCIENCE 
TO COERCE PAYMENT OF LOSSES SUSTAINED BY MEMBERS OF 
ASSOCIATION OF AUTOMOBILE OWNERS HELD NOT TO DETER- 
MINE THAT CERTIFICATES WERE NOT CONTRACTS OF INSUR- 
ANCE. 

“Insurance” is defined as “indemnity for loss in respect of a specified subject.” 

To determine whether a written instrument embodies a contract of insurance, the 

courts will look behind the terminology to ascertain what the parties intended to 

accomplish. The fact that the dictates of conscience were substituted for the judg- 
ment of a court of competent jurisdiction to coerce payment of losses sustained by 
members of an association composed of owners of Ford cars falls short of demon- 
strating that the certificates issued to members are not contracts of insurance. 

(For other cases, see Insurance, Dec. Dig. § 2.) 


3. INSURANCE—DIRECT PROOF OF AUTHORITY FROM INSURER TO 
SOLICIT APPLICATIONS FOR INSURANCE HELD UNNECESSARY 
TO SUPPORT CONVICTION FOR SOLICITING INSURANCE WITH- 
OUT LICENSE. 

Direct proof of authority from an insurer to solicit applications for insurance 
is not essential to support a conviction, under section 3348, G. S. 1923, prohibiting 
the solicitation of applications for insurance by unlicensed insurance agents. 

(For other cases, see Insurance, Dec. Dig. § 30.) 


Appeal from Municipal Court of St. Paul; Conrad Olson, Judge. 

W. L. Spalding was convicted of soliciting insurance without a license, and he 
appeals. Affirmed. 

Davis, Severance & Morgan, of St. Paul, for appellant. 

C. L. Hilton, Atty. Gen. William H. Gurnee, Asst. Atty. Gen., and Thomas 
Walsh, City Atty., of St. Paul, for the State. 

Lees, C. Defendant was convicted of a violation of section 3348, G. S. 1923, 
prohibiting the solicitation of applications for insurance by unlicensed insurance agents, 
and has appealed from the judgment. 

Dr. Herbert O. Winter, a witness for the state, testified that in November, 1924, 
he found an advertisement of the Ford Car Owners’ Protective Association in his 
Ford sedan; that he was interested, and wrote to Chicago, asking for more informa- 
tion about the association; that a few days later defendant called on him, and told 
him the association was composed of owners of Ford cars; that its purpose was to 
protect members against loss; that, if he became a member, his car would be pro- 
tected if the damage exceeded $15; that, if one had a loss, the others were assessed 
to pay it; that the cost was $27 the first year and $17 a year thereafter; that the 
protection covered theft, collisions, explosions, accidents, and damages of various 
kinds; that the witness told defendant he carried insurance, which would expire in 
February, when defenedant might come again; that, when defendant come back, 
he said he was the agent of the association, and obtained from the witness an applica- 
tion for membership in the association and a check for $15; that later the witness 
received by mail from Chicago an instrument, identified as Exhibit A, and introduced 
in evidence over defendant’s objection; and that thereafter he received notices of 
assessments and paid them. 

On cross-examination he testified that defendant explained that the Ford car 
owners who signed applications would co-operate in protecting one another, but 
did not say that they would be insured, and did not describe the protection as in- 
surance; that he understood from his talk with defendant that the payment of assess- 
ments was optional with him and the other members of the association. 

By another witness, the state proved that defendant had a license to act as 
agent in Minnesota for the Bull Dog Automobile Insurance Company only, and that 
the Ford Car Owners’ Protective Association had no license to do business in this 
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state. When this proof was in, defendant moved for a dismissal, and rested, without 
offering any evidence when the motion was denied. 

Exhibit A is unique. It is in the form of a certificate signed by C. Franklin 
Davis as agent. The application for membership is part of the certificate, and is 
declared to be evidence of the desire of ‘the applicant to co-operate with other Ford 
car owners in dealing with losses, without entering into “contractual obligations of 
insurance or otherwise.” It provides that— 

“Each retains the right, when notified of another’s loss, to act with reference 
thereto in accordance with his volition and the dictates of his conscience, and is satis- 
fied to accept for any loss to his Ford car, occasioned by collision accidents, fire, theft, 
lightning, tornado and explosion, whatever contributions shall be made by the Ford 
car owners affiliated herewith, and that no one is obligated in any way to contribute 
to another’s loss, but is given the opportunity, if self-interest so impels, to contribute 
to each loss upon a pro rata basis in accordance with the automatic rate chart and 
table of maximum loss on the reverse side hereof.” 

Each applicant contributes $15 as a “service fee” for the first year for “propa- 
ganda expenses” and, “if self-interest impels,” is to contribute $5 each year there- 
after “for services rendered and to be rendered by my agent, C. Franklin Davis.” 
If a member sustains a loss, Davis is requested to give notice of the pro rata share of 
the loss to be “donated’ by each member. The annual payments made by each mem- 
ber and 5 per cent. of donations to cover losses are to be retained by Davis as com- 
pensation for his services and for expenses. Then follow these words: 

“The duty of said agent is understood to be one of service only, and is in no way 
obligatory on either party.” 

Another provision cannot be adequately described except by setting it forth ver- 
batim: 

“I further elect that none of the Ford owners co-operating in this movement of 
my agent herein named are obligated to conform to the conditions set forth in this ‘ap- 
plication for membership’ unless all concerned feel that self-interest so impels, it being 
understood that this is a movement in which conscience is applied to business because 
of the right relationship between all concerned, thereby placing all interested in a 
position to do or not to do as the conscience may dictate when the time comes to 
do the thing to be done. I understand that failure to donate the pro rata share of 
the losses each month (in accordance with the automatic rate chart on the reverse 
side hereof within the time specified herein) shall terminate the status established 
by the memoranda contained in this ‘application for membership,’ and I further under- 
stand the Ford Car Owners’ Protective Association to be a voluntary body of the 
Ford Car owners themselves, and that this ‘application for membership’ does not 
come within the régime of the contract because it is based entirely upon the free will 
donations of the Ford car owners throughout the country, who are co-operating in 
the manner set forth herein.” 

[1] It is contended that Exhibit A is not a contract of insurance; hence defen- 
dant could not be convicted of the offense with which he was charged. Insurance 
is defined in the statute (section 3314, G. S. 1923) and in the opinions of this court. 
It is “indemnity for loss in respect of a specified subject.” State v. Federal Invest- 
ment Co., 48 Minn. 110, 50 N. W. 1028; Physicians Defense Co. v. O’Brien, 100 
Minn. 490, 495, 111 N. W. 396. 

The true character of an alleged contract of insurance cannot be concealed or 
changed by the use or absence of words. It is immaterial whether or not the contract 
on its face purports to be one of insurance. The courts will look behind the termi- 
nology to ascertain what the parties intended to accomplish. State v. Beardsley, 88 
Minn. 20, 92 N. W. 472; Physicians’ Defense Co. v. O’Brien, supra. A reading of 
Exhibit A discloses a studied effort to avoid the creation of a legal obligation on the 
part of any one. If, however, the holders of such certificates were impelled by con- 
science or by self-interest to pay money to C. Franklin Davis to indemnify another 
certificate holder who sustained a loss, he could certainly be compelled to turn the 
money over to the loser. Nevertheless, it is argued that the obligation which would 
arise in the case supposed is not contractual, but a duty created solely by law, and, 
therefore, quasi contractual in its nature. The point to the argument is that we 
have here nothing which can he called a true contract of insurance. 

The plan outlined in Exhibit A was plainly intended to take the place of insur- 
ance on Ford cars. It is unusual in that it attempts to coerce payment of losses by 
substituting conscience for the judgment of a court of competent jurisdiction. It 
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is not to be supposed that no one would pay and that the whole scheme was futile 
and would result in no benefit to any one except Davis. 

The certificate evidences the agreement of all the parties concerned. To obtain 
the aid of the courts in the enforcement of his rights, the holder would have to 
introduce his certificate in evidence for any claim he might assert would be referrable 
to it. 

It is true that the courts have rejected the doctrine that a moral obligation 
furnishes a sufficient consideration for a contract, and hold that a failure to keep a 
promise binding only on the conscience gives no right of action. Mason v. Camp- 
bell, 27 Minn. 54, 6 N. W. 405; Rask v. Norman, 141 Minn. 198, 169 N. W. 704, 
annotated in 17 A. L. R. 1296. The application of this principle might give a defense 
to a member sued for an assessment which his conscience had not impelled him to 
pay, but not to the agent, if sued for money received to pay the loss. 

We conclude that Exhibit A evidenced an agreement on the part of each mem- 
ber of the association to contribute to a fund from which those sustaining losses 
should be indemnified, and that the mere fact that contributions depended on the 
promptings of conscience falls short of demonstrating that the certificate is not a 
contract of insurance. 

[2] The original application was not produced. No notice to produce it was 
served on defendant. Citing Gasser v. G. N. Ins. Co., 145 Minn. 205, 176 N. W. 
484, it is urged that the state failed to lay a sufficient foundation for the introduction 
of secondary evidence of its contents. 

Defendant could not have been compelled to produce the application if he had 
it, for one charged with a crime cannot be required to furnish evidence against him- 
self. ‘State v. Minor, 137 Minn. 254, 163 N. W. 514. 

If, as is probable, the application was in Davis’ possession, and he had been 
requested to give it to counsel for the state for use at the trial, it is possible, but not 
likely, that he would have done so, for it could hardly be expected that he would 
furnish evidence against the defendant. Under the circumstances, it was within 
the discretion of the trial court to receive secondary evidence of the nature and con- 
tents of the original application. This evidence consisted of the alleged copy of 
the application set out in the certificate. Defendant contends that there was no 
proof that it is a true copy. On examining Exhibit A, Dr. Winter testified: “As 
near-as I know, this is a copy of the application sent.” Standing alone, this was 
insufficient to prove that it was a true copy. Minneapolis Times Co. v. Nimocks, 
53 Minn. 381, 55 N. W. 546; In re J. B. Gazett, 35 Minn. 532, 29 N. W. 347. But 
Dr. Winter also testified that, after he signed and handed the application to defen- 
dant, Exhibit A came to him by mail. This is important. The certificate was 
issued in response to an application taken by defendant and sent by him to Davis 
or the association. The trial court was justified in finding that the application is 
reproduced in the certificate. It is not to be supposed that Davis incorporated an 
incorrect copy therein. 

[3] The point is raised that there was no direct proof that defendant had au- 
thority to solicit applications for membership in the association. There is circum- 
stantial evidence that he had. Dr. Winter’s letter of inquiry, addressed to the asso- 
ciation, was promptly followed by a call from defendant, who explained the plan of 
operation, represented himself to be the agent of the association, and took the appli- 
cation. Then came the certificate and notices of assessments. It is plain that Davis 
and the association could not be heard to say that defendant had no authority to solicit 
applications for membership in the association with the protection against loss which 
membership gave. Webster v. Ferguson, 94 Minn. 86, 102 N. W. 213; State v. 
Beardsley, supra. 

Judgment affirmed. 


ROYAL INS. CO., Lruirep, v. SHIRLEY. (No. 25184.) 
(Supreme Court of Mississippi, Division A. Feb. 1, 1926. Suggestion of Error 
Overruled Feb. 15, 1926.) 
106 Southern Reporter, 884. 
(Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD TO REQUIRE PEREMPTORY INSTRUC- 
TION FOR DEFENDANT UNDER SOLE AND UNCONDITIONAL 
OWNERSHIP CLAUSE, ON THEORY OF STOLEN CAR. 
Defendant’s evidence, which plaintiff did not attempt to refute, held to overcome 
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presumption resting on insured’s possession of insured car and issuance of the 
policy to him, and to require peremptory instruction for defendant under sole and 
unconditional ownership clause, on theory that car had been stolen and its engine 
number altered. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


Appeal from Circuit Court, Harrison County; D. M. Graham, Judge. 

Action by Otto Shirley against the Royal Insurance Company, Limited. Judg- 
ment for plaintiff, and defendant appeals. Reversed and rendered. 

R. L. Genin, of Bay St. Louis, and John C. Hollingsworth, of New Orleans, 
La., for appellant. 

H. H. Evans and C. R. Haydon, both of Gulfport, for appellee. 

McGowan, J. The appellee, Shirley, insured a certain Cadillac automobile with 
the appellant, Royal Insurance Company, Limited, which automobile was destroyed 
by fire. Shirley demanded payment under the policy, but the appellant company de- 
clined to pay the amount of the policy, which was $2,000. Declaration was filed upon 
the policy in the circuit court of Harrison County for the full amount of the policy. 
The insurance company pleaded the general issue and gave notice thereunder that it 
would defend on the ground that Shirley was not the sole and unconditional owner 
of the automobile; that the automobile was a stolen car, which at the time of its 
theft, had belonged to Dr. Barnes of Chicago, Ill.; and, further, defended on the 
ground that Shirley had falsely represented the value of the car to be $4,000, which 
was double the value of the car. For our purposes this is a sufficient statement of 
the pleadings. 

The proof developed that the insurance policy described the car as engine No. 
59—c—488. The proof further developed that the plaintiff bought the car for $1,900. 
Perhaps he did not win it in a crap game, though the sale and negotiations arose in 
close connection with a bone-rolling party. The plaintiff rested his titie on the 
statement in the policy and prima facie case made by his statement that he bought 
his car from a man by the name of Eddy, who was shown to be under indictment 
in the federal court with reference to the larceny of this car. The plaintiff contended 
that a bill of sale had been executed by Eddy to him some few weeks before the insur- 
ance of the car and that the car burned out on the public road some two or three 
months subsequently. After the purchase of the car, and on the day of its insurance, 
the car was undergoing considerable repairs, and the evidence tended to show a 
spoliation of the last numeral of the engine number. 


Eddy, the alleged vendor of Shirley, was not introduced as a witness, nor was 
there any record of the sale of the car as required by chapter 222, Laws of 1920. 

Plaintiff testified that he paid somehow $1,900 for this car a few weeks before 
the policy of insurance was written, but that he made no statement to the agent who 
wrote the insurance, but said agent examined the car in the repair shop and mailed 
plaintiff the policy. 

The defendant proved by the Cadillac factory officials that car No. 59—c—488 
was sold by that company to the Meriden Auto Station at Meriden, Conn., and proved 
on the day of the taking of his deposition that Hubbel, the secretary and treasurer 
of the Middletown Press & Publishing Company, of Middletown, Conn., was then 
in possession of the Cadillac car, engine No. 59—c—488, and that said car at that 
time, while this suit was pending, had the secret numbers thereon concealed and 
known only, usually, by the factory; proving conclusively that this car, engine No. 
59—c—488, was then in Connecticut. 

The defendant further shows that the car insured and claimed by Shirley in 
this case bore in three separate secret places the secret number of the Cadillac car 
which the Cadillac company had sold to Dr. Barnes in the City of Chicago, and 
that said engine number was 59—c—489 when it left the factory, and that. the car 
owned by Dr. Barnes bore the secret number in three places found on this car here 
in controversy at Gulfport, Miss. The date of the sale and all the facts necessary to 
the identification of the car were brought out by the depositions of the factory 
employees, of the sales agency, and of Dr. Barnes. The defendant proved by a 
clear and unbroken chain that this car found at Gulfport, Miss., corresponded with 
the description of the car sold to Dr. Barnes of Chicago, except that the engine 
number on this car at the time of its insurance was 59—c—488, whereas the records 
show that the factory number on this engine was 59—c—489. The proof further 
tended to show that it was very easy to change the engine number from 489 to 488. 
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Dr. Barnes established that his car was stolen in the City of Chicago on the 
lake front, in 1920. He saw the thieves disappear with his car, and had not seen the 
car since that day. He had theft insurance and on payment of the amount due on the 
policy conveyed his interest in the car to the insurance company, which was held 
by the insurance company on the date of the trial. 


The jury examined the car, but in our opinion nothing could have been exhibited 
that could have materially altered the facts as to this car being the car stolen from 
Dr. Barnes in Chicago in 1920. 

We think that this clause of this policy under this state of facts is a bar to 
the recovery of the plaintiff in this case: 

“This entire policy shall be void, unless otherwise provided for by agreement 
in writing added thereto.” 

And: 

“Title and Ownership. (a) If the interest of the assured in the subject of this 
insurance be other than unconditional and sole ownership.” 

It is true that the plaintiff made out a prima facie case by resting upon his possess- 
sion, and the fact that an insurance policy had been written in his favor on the 
automobile, but presumptions always yield to facts, and the proof is so convincing 
as to preponderate and overwhelm the above-stated presumption, especially in view 
of the fact that no effort was made to rebut this convincing preponderance of the 
testimony as identifying the car stolen from Dr. Barnes in 1920. 

In Groce v. Phoenix Insurance Co., 94 Miss. 201, 48 So. 298, 22 L. R. A. (N. S.) 
732, the court said: 


“It is very generally agreed, and, indeed, repeatedly decided in this state, that 
the clause in the insurance policy as to sole and unconditional ownership is reason- 
able and valid, and that a breach of such stipulation, unless waived by the company, 
will excuse the company from liability.” 

With the proof offered in this case, the lower court should have held that the 
title to and ownership of this car was in the Providence Washington Insurance 
Company by virtue of its contract with Dr. Barnes, who bought the car from the 
Cadillac dealers in 1920, and with this uncontradicted proof in the case the plaintiff 
could no longer rest upon his prima facie presumption, however, honest he may 
have been in believing that he actually owned the car in question. 

In Bacot v. Insurance Co., 96 Miss. 223, 50 So. 729, 25 L. R. A. (N. S.) 1226, 
Ann. Cas. 1912B, 262, the second syllabus states: 

“An insurance ownership is sole when no one else has any interest in the property 
as owner, and is unconditional when the quality of the estate is not limited or 
affected by any condition,” etc. 

In the recent case of Hartford Fire Insurance Co. v. John F. McCain, decided 
by this court January 4, 1926, 106 So. 529, this court held that, where there was a 
policy of insurance written on a house insuring it against loss by fire, and where this 
clause was in the policy, and McCain on the trial of the case offered a deed convey- 
ing to him the fee-simple title of the premises in controversy, and thereupon the 
insurance company showed that McCain grantor by deed had only a life estate in 
said premises, then the burden was upon the plaintiff to make further proof, else 
the quality of his title was not such as was contemplated by the contract, and we 
held that, under these facts the insurance company was entitled to a peremptory 
instruction. 

Absolutely the only quibble which the plaintiff in the court below had to stand 
on was in the difference in a curve between the figures 8 and 9, and there was 
ample proof to show that this was the car which had been stolen from Dr. Barnes 
in Chicago, Ill., in 1920, independent of this quibble, especially in view of the fact 
that no effort was made to explain the possession of Eddy or to trace the car other 
than it had been traced by the defendant. 

The court should have granted the defendant a peremptory instruction. 

This case is reversed, and judgment here for appellant. 

Reversed, and judgment here. 
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MITTET et al. v. HOME INS. CO. (No. 5668.) 
(Supreme Court of. South Dakota. Feb. 1, 1926.) 
207 Northwestern Reporter 49. 
1. INSURANCE—POLICY IS CONTRACT BINDING ON PARTIES. 
An insurance policy is a contract, and parties thereto are bound by its terms. 
(For other cases, see Insurance, Dec. Dig., §124.) 


2. INSURANCE—PROVISION AVOIDING POLICY IF AUTOMOBILE IS 
USED FOR LIVERY PURPOSES VALID. 
Insurer has a legal right to provide in automobile theft policy that policy shall 
be void if automobile is used to carry passengers for compensation. 
(For other cases, see Insurance, Dec. Dig., 329.) 


3. INSURANCE—INSURED’S DUTY TO SEE THAT CONDITION AB- 
SOLUTELY PROHIBITING USE OF INSURED AUTOMOBILE FOR 
LIVERY PURPOSES IS NOT BROKEN. 

It is duty of insured to see that condition in automobile theft policy, absolutely 
prohibiting use of automobile for livery purposes, is not broken, and amount of 
diligence used is immaterial. 

(For other cases, see Insurance, Dec. Dig., 329.) 


4, INSURANCE—ABSOLUTE EXCLUSION OF CERTAIN USE OF IN- 
SURED PROPERTY IS PROMISSORY WARRANTY, BREACH OF 
WHICH IS NOT EXCUSED BY LACK OF KNOWLEDGE OR CONSENT. 
Absolute exclusion of use of insured automobile for livery purposes is a 

promissory warranty, and a breach thereof is not excused by lack of knowledge or 

consent by insured. 
(For other cases, see Insurance, Dec. Dig., 329.) 


5. INSURANCE—AGREEMENT BY INSURED’S SON NOT TO USE AUTO- 
MOBILE FOR PROHIBITED PURPOSE HELD NO EXCUSE FOR 
BREACH OF CONDITION. 

Agreement between owner of automobile and his son that latter was not to 
use car for livery purposes, which was prohibited by theft policy, indicated under- 
standing that son was to use car, thus making him licensee of owner, and did not 
excuse breach of condition. 


(For other cases, see Insurance, Dec. Dig. § 329.) 

6. INSURANCE—INSTRUCTION THAT IF OWNER WAS DILIGENT TO 
PREVENT PROHIBITED USE OF AUTOMOBILE HE COULD RE- 
COVER, THOUGH HIS SON WAS SO USING IT AT TIME OF LOSS 
HELD REVERSIBLE ERROR. 

In action on automobile theft policy, prohibiting use of automobile for livery 
purposes, instruction that if owner had been diligent to prevent such use of it recovery 
could not be prevented, though his son was so using it at time of loss, was reversible 
error. 

(For other cases, see Insurance, Dec. Dig. § 329.) 


8. INSURANCE—OCCASIONAL OR INCIDENTAL VIOLATIONS OF 
PROMISSORY WARRANTY MERELY SUSPEND LIABILITY OF IN- 
SURER. 

Occasional or incidental violations of strict terms of a promissory warranty in 
an insurance policy merely suspend liability of insurer, and if no loss occurs during 
such violation the policy is revived when the violation ceases. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

9. INSURANCE—INSURER NOT LIABLE ON THEFT POLICY FOR LOSS 
OCCURRING DURING OPERATION OF AUTOMOBILE IN VIOLA- 
TION OF POLICY. ¥ , 
Where son used father’s automobile for livery purposes on one occasion in viola- 

tion of terms of theft policy, the insurance was temporarily suspended, and for theft 

occurring during and in consequence of such operation the insurer is not liable. 

(For other cases, see Insurance, Dec. Dig. § 329.) 


Appeal from Circuit Court, Jackson County; John G. Barthine, Judge. 
Action by Andrew Mittet and another against the Home Insurance Company. 
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From a judgment for plaintiffs, and an order denying a new trial, defendant appeals. 
Reversed and remanded, with instructions to enter judgment for defendant. 

Stephens, McNamee, O’Keeffe & Stephens, of Pierre, for appellant. 

Johnson & Johnson, of Pierre, for respondents. 

Moriarty, C. This action was brought by the respondents for the recovery of 
the value of a car lost by theft, and upon which appellant had issued a policy of 
automobile theft insurance. 

There is practically no dispute as to the facts, which are as follows: 

On May 12, 1921, the appellant issued a policy of automobile theft insurance in 
the sum of $1,500 upon a certain automobile owned by respondent, Andrew Mittet. 
The respondent, George A. Morse, Inc., had an interest in the property insured by 
reason of a balance due it upon the purchase price. The insurance policy sued upon 
contained the following provisions: 

“Exclusions : 

“(2) It is'a condition of this policy that it shall be null and void: 

“(a) If the automobile described herein shall be used for carrying passengers 
for compensation, or rented or leased, or operated in any race or speed contest, during 
the term of this policy. 

“This policy is made and accepted subject to the provisions, exclusions, conditions, 
and warranties set forth or endorsed hereon. 

“Conditions : 

“(4) The uses to which the automobile described is and will be put are private 
use and business calls, excluding commercial delivery.” 

On August 21, 1921, the automobile covered by the policy was taken by an 
adult son of Andrew Mittet to be used for conveying a passenger from Andrew’ 
Mittet’s farm near Stamford, S. D., to Martin, S. D. The transportation of this 
passenger was undertaken for hire, although no compensation therefor was ever 
actually collected. Andrew Mittet did not know that the car was being taken for 
this purpose, and had never given consent that his son should use the car for con- 
veying passengers for hire, nor had it been used for that purpose on any previous 
occasion. While on the trip from Stamford to Martin, O. A. Mittet, who was 
driving, stopped the car and went back a short distance to get some water for the 
radiator, leaving the passenger seated in the car. About the time the driver was 
dipping the water the passenger started up the car and drove away. Neither the car 
nor the passenger was seen again by any one interested in the recovery of the car. 

Respondents demanded payment of their loss, which demand the appellant re- 
fused on the ground that the automobile was being used for carrying a passenger 
for hire, and that the policy was rendered void because of such use. 

The case was tried to a jury. At the close of the plaintiffs’ case the appellant 
moved for a directed verdict. This motion was denied and the case submitted to 
the jury, upon instructions to which appellants noted several exceptions. The jury 
returned a verdict for the full face of the policy, and judgment was entered thereon. 
Appellant moved for a new trial, and the motion was denied, and from the judgment 
and the order denying a new trial this appeal is taken. 

While appellant’s counsel have presented and argued several assignments of error 
dealing with the trial court’s instructions to the jury, there is no question raised by 
these assignments that was not raised by appellant’s motion for a directed verdict. 

The trial court, in denying appellant’s motion for a directed verdict, and in 
giving its instructions to the jury, evidently proceeded upon the theory that, even 
though the car was being used for a purpose specifically excluded by the terms of 
the policy, that fact would not prevent recovery if it was so used without the affirma- 
tive authorization of the owner. In its instructions the court used these words: 

“If you believe then from the evidence that the plaintiffs were diligent in an 
effort to keep this car from being used for livery purposes for hire under all the 
circumstances surrounding the entire transaction, then they could not be prevented 
from recovering, even though a son of one of the plaintiffs might have used it for 
that purpose at the time of its loss.” 

This theory of the trial court, and the facts as shown by the record, raise two 
questions upon which the adjudication in this case must depend: 

First. Would the manner in which the property was being used at the time of 
its loss be such breach of the terms of the policy as to prevent recovery, had the 
owner authorized or knowingly permitted such use? 
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Second. Would the fact that the owner did not authorize or knowingly permit 
the car to be used to carry passengers for hire prevent the forfeiture which would 
otherwise result from such use? 

To allow what appears to be the more logical discussion of these questions, we 
will first consider the question whether lack of the owner’s knowledge or consent 
will prevent the avoidance of liability where the insured property is put to a pro- 
hibited use. 

{1, 2] An insurance policy is a contract, and the parties to such contract are 
bound by the terms of their contract, as are the parties to other contracts. The 
contracts in this case specifically provides that the policy shall be null and void if the 
automobile shall be used for carrying passengers for compensation. This was an 
exclusion which the insurer had a legal right to make. There is nothing ambiguous 
in its terms requiring construction by the courts. It is the use and not the owner’s 
consent to the use that is prohibited. 

“In the absence of statutory provisions to the contrary, insurance companies have 
the same right as individuals to limit their liability and to impose whatever condi- 
tions they please upon their obligations not inconsistent with public policy.” 14 R. C. 
L. 929, cited with approval by this court in Miller v. Queen City Ins. Co., 47 S. D. 
379, 199 N. W. 455, 35 A. L. R. 263. 

[3] It was the duty of the insured to see that the property was not used in such 
manner as to cause a breach of the conditions. The question of how much or how 
little diligence the owner uses is absolutely immaterial where the exception is absolute, 
as in this case, and an actual breach occurs. 

[4] This question has been considered quite frequently in connection with pro- 
hibited use of buildings, provisions for avoidance of the policy in case of vacancy and 
use or storing of certain substances. Where the exclusion is absolute, as in the 
instant case, it undoubtedly becomes a promissory warranty, and a breach thereof 
is not excused b: lack of knowledge or lack of consent on the part of the insured. 
19 Cyc. 727; Joyce on Insurance, § 2222; Wood v. American Automobile Ins. Co., 
109 Kan. 801, 202 P. 82; Matson v. Farm Buildings Ins. Co., 73 N. Y. 310, 29 Am. 
Rep. 149; Norwaysz v. Thuringia Ins. Co., 204 Ill. 334, 68 N. E. 551; Cooley’s Briefs 
on Insurance, 1497; Schuermann v. Dwelling House Ins. Co., 161 Ill. 437, 43 N. E. 
1093, 52 Am. St. Rep. 677; Insurance Co. v. Gunther, 116 U. S. 113, 6 S. Ct. 306, 29 
J. Ed. 575; and Leonard v. Northwestern National Ins. Co., 53 Ann. D. C. 343, 290 
F, 318. 

In the case last above cited the federal court says: 

“Whether a warranty has been broken can never depend on the knowledge or 
ignorance of the party making it touching the facts constituting the breach.” 

Undoubtedly this is the rule established by a great preponderance of authority. 

[5] The respondent, Mittet testified that he and his son, O. A. Mittet, had an 
agreement that the latter was not to use the car for livery purposes. Therefore they 
had an understanding that O. A. Mittet was to use the car. He was the licensee of 
the owner. It was the owner, and not the appellant insurance company, that trusted 
O. A. Mittet to keep within the limits of the agreement and not breach the policy. 

[6] The instructions given by the trial court to the effect that if respondent, 
Mittet had been diligent in an effort to prevent the car being used for livery purposes 
he could not be prevented from recoverying even though his son was using it for 
that purpose at the time of the loss, was reversible error, and, if this were the only 
question to be considered, further discussion would be unnecessary. But, as appellant 
moved for the direction of a verdict, it will be necessary to go further and determine 
whether the facts justified the denial of that motion. 

Having decided that respondent’s lack of knowledge of the prohibited use would 
not excuse the breach of the warranty if in fact a breach occurred, this alone does 
not decide whether the case should be remanded for a new trial, or remanded with 
instructions to enter a judgment in accordance with appellant’s motion. This necessi- 
tates a discussion of the question whether the record shows, without conflict of evi- 
dence that there was an actual breach of the promissory warranty. 

[7] As previously stated, there is practically no conflict of evidence as to material 
facts; therefore the adjudication of the present question depends upon the application 
of the law to those facts. 

[8] In dealing with warranties such as that now under consideration the courts 
have devoted most of their attention to the force of the word use, using or used, as 
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found in policies of insurance. What treatment of property is sufficient to constitute 
using it in a manner prohibited by the terms of the policy? 

Upon the question there is great divergence of authority. With reference to 
their position on this question the decisions may be classified under three distinct 
heads: 

First, those which hold that a single instance of the property being treated con- 
trary to the strict wording of the prohibition is sufficient to constitute a breach of 
the warranty. 

Second, those which hold that single, occasional ,or incidental treatment of the 
property is not sufficient to constitute a breach; that using, keeping, storing, allowing, 
= mean repeated, usual or customary treatment of the property or of the prohibited 
substance. 

Third, those holding that single, occasional, or unusual treatment of the property, 
or of the prohibited substance, merely suspends the liability while such treatment 
continues; that if no loss results from the prohibited treatment the insurance is 
revived by the cessation of the treatment, but, if loss is occasioned by the prohibited 
treatment, the insurer is not liable for such loss. 

This court has never had occasion to pass directly upon this question as it is 
presented in the instant case. Perhaps the decision in Farmers’ State Bank of 
Parker v. Tri-State Fire Ins. Co., 41 S. D. 398, 170 N. W. 638, upon casual reading, 
might be considered to have done so. It is true that the decision in that case cites 
with approval authorities holding that: 

“What is intended to be prohibited is the habitual use of such articles, not their 
exceptional use upon some emergency.” 

In that case the provision was that the policy should become void if gasoline “ be 
kept, used, or allowed’ on the insured premises.” The court held that a single in- 
stance of using a mixture of kerosene and gasoline to remove rust from the machinery 
in the insured building did not avoid the liability of the insurer. But it is evident 
that the court did not intend to pass upon the effect of the prohibition where the 
loss is admittedly due to the presence of the prohibited substance, for the court says: 

“Whether the presence of the above mixture of gasoline and kerosene was the 
cause of the fire or not is by no means clear.” 

This language would be entirely unnecessary had the court intended to hold that 
the question whether the prohibited substance caused the loss was immaterial. The 
use of the language indicates that the court recognized the existence of the distinc- 
tion, and did not wish to be understood as passing upon it. 

In commenting upon the contention that, in order to constitute use there must 
be proof of habitual use, the Supreme Court of New York says: 

“We cannot concur in this construction. In the nature of things, if the use of 
kerosene oil occasioned the loss, the result must have been caused by such use on some 
particular occasion, and it would be of very little moment whether or not the oil had 
been habitually used previously without doing injury. It is impossible to conceive 
how such previous habitual use of the article could have caused the fire. If imme- 
diately after taking out the policy, kerosene oil was used, and on the very first occa- 
sion it set fire to the barn, according to the construction claimed the loss would have 
been recoverable, because there must have been a previous habitual harmless use of 
the oil to entitle the insurance company to the benefit of the stipulated exemption. 
Such could not have been the intent of the stipulation.” Matson v. Farm Buildings 
Ins. Co., 73 N. Y. 313, 29 Am. Rep. 149. 5 

The logic of this opinion seems to be unanswerable. To hold that a prohibited 
use must have become usual or habitual to avoid the liability is equivalent to saying 
that, if insurer seeks to exempt itself from liability for a loss occasioned by a use 
so perilous that loss is almost certain to result from the first occasion of such use, 
the insurer’s effort to escape liability must fail, because there is no possibility of the 
use being repeated frequently enough to make it habitual or usual use. In other 
words, the more glaring and certain the peril the more nearly impossible becomes the 
effort to avoid liability for loss occasioned by it. 

To do this is to destroy the right to make a binding contract. The only escape 
from such fallacious doctrine is either to hold with those courts which construe the 
words of the contract strictly and say that a single instance of the prohibited act 
absolutely terminates the contract beyond revival, and those which, seeking to avoid 
inequitable forfeitures, hold that even a single instance of a prohibited use or condi- 
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tion suspends the liability while the prohibited use or condition continues, but the 
insurance is revived when such use or condition ceases. 

This theory is indicated by the language of Judge McCoy in Edmonds v. Insur- 
ance Co., 33 S. D. 55, 144 N. W. 718, 50 L. R. A. (N. S.) 592, where he says: 

“If the death of insured had occurred prior to November 21, 1911, by reason of 
and while he was engaged in the prohibited occupation then there is but little question, 
but what a recovery on this policy would have been improper. * * * There is absolutely 
nothing in the circumstances of this case that would, to the least degree, indicate that 
the death of the insured was in any manner whatsoever due to or connected with the 
one month’s employment in violation of the contract.” 

Although there is no express declaration of the adoption of the doctrine, these 
expressions imply the adoption by this court of the doctrine established by the weight 
of authority, viz., that occasional or incidental violations of the strict terms of a 
promissory warranty merely suspend the liability of the insurer, and, if no loss 
occurs during such violation, the policy is revived when the violation ceases. The 
doctrine necessarily requires release from liability where the loss occurs during the 
violation and is caused by such violation. 

The — rule as to the suspension of liability is thus stated in Elliott on 
Insurance, § 20 

“The cue of authority seems to support the view that a violation of a condi- 
tion that works a forfeiture of the policy merely suspends the insurance during the 
violation, and if the violation is discontinued during the life of the policy, and does 
not exist at the time of the loss, the policy revives and the company is liable.” 

See, also, the following authorities: Cottingham v. Maryland Motor Car Ins. Co., 
168 N. C. 259, 84 S. E. 274, L. R. A. 1915D, 344, Ann. Cas. 1917B, 1237; Phillips on 
Insurance, § 975; 1 May on Insurance (3d Ed.) § 101; Sumter Tobacco Warehouse 
Co. v. Phoenix Assurance Co., 76 S. C. 76, 56 S. E. 654, 10 L. R. A. (N. S.) 736, 
121 Am. St. Rep. 941, 11 Ann. Cas. 780; Silver v London Assurance Corp., 61 Wash. 
593, 112 P. 666; Boyer v. Grand Rapids Fire Ins. Co., 124 Mich. 455, 83 N. W. 124, 
83 Am. St. Rep. 338; Joyce on Insurance, § 2202; Port Blakely Mill Co. v. Spring- 
field F. & M. Ins. Co., 56 Wash. 681, 106 P. 194, 28 L. R. A. (N. S.) 593, citing 
numerous decisions; McClure v. Mutual Fire Ins. Co., 242 Pa. 59, 88 A. 921, 48 
L. R. A. (N. S.) 1221, where numerous authorities are cited. 

[9] As the car involved in the instant case was being used in violation of the pro- 
visions of the policy at the time of the loss, and the loss would not have occurred 
but for the excepted peril, the insurance was suspended at the time of the loss, and 
the’ learned trial court erred in denying the defendant’s motion for the direction 
of a verdict in its favor. 

The judgment appealed from is reversed and the case is remanded, with instruc- 
tions to the trial court to enter judgment for the defendant. 


CHRISTIANSEN v. BANKERS’ & SHIPPERS’ INS. CO. (No. 5651.) 
(Supreme Court of South Dakota. Jan. 23, 1926.) 
207 Northwestern Reporter, 108. 

3. INSURANCE—ON ADMISSION OF EXISTENCE AND TERMS OF AU- 
TOMOBILE THEFT POLICY, PROOF NECESSARY TO RECOVER 
THEREON STATED. 

In action on an automobile theft policy, where defendant admitted existence and 
terms of insurance contract, the plaintiff, to recover, need only prove her continued 
ownership of the car, its loss by theft during life of policy, its value at time of 
loss, and payment of note and mortgage on car to party holding policy as security. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

5. INSURANCE—STATEMENT THAT CAR IS PROTECTED BY LELAND 
LOCK HELD NOT A CONTINUING WARRANTY. 

Where exhibit purporting to be a copy of an automobile theft policy, stated that 
car is protected by a Leland lock, but not that failure to keep lock in working condi- 
tion would render policy void, there was no promissory or continuing warranty. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

6. INSURANCE—PROVISION OF POLICY EXEMPTING INSURER FROM 
LIABILITY FOR LOSS DUE TO NEGLIGENCE OF INSURED OF NO 
LEGAL EFFECT, IN VIEW OF CODE. 

Statement in automobile theft policy that insurer should not be liable for loss 
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from negligence is without effect, in view of Rev. Code 1919, § 1443, providing 
that insurer is not exonerated by negligence of insured. 

(For other cases, see Insurance, Dec. Dig. § 428.) 

7. INSURANCE—IN OPEN POLICY, VALUE IS TO BE ASCERTAINED 

IN CASE OF LOSS. 

In action on an automobile theft policy, admitted by defendant to be an open 
policy, which Rev. Code 1919, § 1418, defines as one in which value of thing insured 
is to be ascertained in case of loss, which definition was also contained in policy, 
provision of policy that amount of recovery is limited to 90 per cent. of the factory 
list price and to be reduced if list price is reduced does not apply. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


8. INSURANCE—EVIDENCE HELD TO JUSTIFY VERDICT OF VALUE 

OF CAR BEFORE THEFT. 

In action on automobile theft policy, evidence held sufficient to support a verdict 
of amount testified to by expert, being value of the car shortly before the theft. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

9. INSURANCE—MORTGAGEE OF CAR HELD NOT NECESSARY PARTY 

IN SUIT ON THEFT POLICY. 

In action on automobile theft policy, where admissions of the answer showed 
that policy was issued to plaintiff on a car owned by her, and that policy was held 
by a corporation to protect its mortgage lien, mortgagee was not a necessary party, 
especially in view of proof that mortgage was paid. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 


Appeal from Circuit Court, Brown County; R. D. Gardner, Judge. 

Action by Alma Christiansen against the Bankers’ & Shippers’ Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed, on condition of 
remittitur. 

Williamson, Williamson & Smith, of Aberdeen, for appellant. 

Campbell & Fletcher, of Aberdeen, for respondent. 

Mortarity, C. This is an action brought by the respondent to recover for the 
loss by theft of a certain Ford sedan. 

The complaint alleges that the defendant is an insurance corporation, authorized 
under the laws of this state to issue policies insuring property against loss by fire 
or theft; that on June 27, 1922, defendant, in consideration of the payment of the 
stipulated premium paid by the plaintiff, made its policy of insurance insuring plain- 
tiff against loss by fire or theft in the sum of $587 upon a certain Ford sedan. 

It is further alleged that at the date of said policy, and at all times until its 
loss by theft, the plaintiff was the owner of said property; that on the Ist day of 
June, 1923, while the above-mentioned policy was still in force, the said Ford sedan 
was stolen from plaintiff; and that, when so stolen, said sedan was of the value of 
$587. 

These allegations are followed by the usual allegations as to due notice of 
loss, demand for payment, and refusal. 

Defendant in its answer admits plaintiff’ s ownership of the car, and admits that 
the car was insured by defendant against loss by fire or theft, subject to the pro- 
visions of an open policy of insurance, which provided that, in case of loss, any sum 
due from defendant should be first payable to the National Bond & Investment Com- 
pany in satisfaction of any sum due it upon a certain mortgage lien held by it, and 
the balance remaining after the satisfaction of said claim payable to plaintiff. It 
also admits defendant’s corporate capacity and due notice of loss. 

The answer sets up several distinct defenses: First, that, as the National Bond 
& Investment Company has a lien on the property, and its holding the policy, that 
corporation is a necessary party plaintiff, and in this connection the answer specifi- 
cally describes the note and chattel mortgage constituting the alleged lien claim; 
second, that the policy provided that the same should be null and void, if the insured 
car be not equipped with an approved locking device, or if such locking device so 
installed be not used, and that, at the time of the loss as alleged by plaintiff, the car 
was not equipped with an approved locking device, and stood in the public streets 
in an unlocked condition and unattended, and that the loss, if any, was due to 
plaintiff’s negligence in failing to lock and guard the car; third, that the policy 
provided that defendant should not be liable for loss caused by negligence of the 
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plaintiff, and that said automobile would be kept in a garage when not in use, and 
that at the time of the alleged loss the car was not in use and was not in a 
garage, but was left unattended upon the streets of Aberdeen throughout the night. 
And defendant denies, on information and belief, that the car was in fact stolen. 

The case was tried to a jury, and the following evidence was produced on 
behalf of plaintiff. In June, 1922, plaintiff purchased the Ford sedan from the 
Spaulding Automobile Company of Aberdeen. The car was bought on the install- 
ment plan, for $757.17, of which she paid one-third down. For the balance of the 
payment she gave an installment note whereby she promised to pay $539.28 in 12 
monthly payments of $44.94 each. This note was payable to Spaulding Automobile 
Company, and was secured by a chattel mortgage on the car. This note was indorsed 
without recourse by the Spaulding Automobile Company to National Bond & In- 
vestment Company of Chicago, but there is no proof that the chattel mortgage was 
ever assigned to the assignee of the note. The plaintiff produced the note and 
chattel mortgage, and they were admitted in evidence. They conform exactly with 
the note and chattel mortgage set forth in the answer. On June 1, 1923, plaintiff 
still owned the car. On that day she was at Seneca, and had left the car at Aber- 
deen in charge of one W. A. Reed, a young man of her acquaintance, who had fre- 
quently driven the car. At the time the car was purchased the car was equipped 
with two locks—one the ordinary Ford ignition lock, and the other a device known 
as the Leland lock, which is designed to detach the steering wheel from the steer- 
ing shaft, so that the wheel revolves without turning the shaft. Some days previous 
to June 1, 1923, the Leland lock had been tampered with, and it was not in operating 
condition on June Ist. The ignition lock was in proper condition, and W. A. Reed 
had the key. At about 11:30 in the evening of June 1, 1923, Reed left the car 
standing in the street in front of his residence in the city of Aberdeen. In the 
morning the car was gone. The car when left on the street that night was locked 
by the ignition lock, and Reed retained the key. The car was never recovered. An 
expert testified that he had examined the car at about the time of the loss, and 
that it was worth $550. 

The plaintiff produced a paper marked Exhibit 4, which she received through 
the mails a few days after she bought the car. This paper is headed “Insurance 
Report,” and purports to be a copy of parts of an insurance policy issued to Alma 
Christiansen and insuring against loss by fire or theft the Ford sedan involved in 
this action. It states the amount of insurance at $587, and that the insurance was 
procured by the National Bond & Investment Company, Inc., and that the policy 
was in the possession of that corporation at Chicago, Ill. The statement is signed 
O. P. Alford & Co., by H. D. Blain. Attached to this so-called insurance report 
is a pasted slip headed “Important,” and stating: 

“This is your certificate that insurance has been issued covering your automobile. 
Keep in safe place, as duplicate cannot be issued.” 

And on the reverse side is what is called “an abstract of some of the principal 
provisions of the open policy under which this motor vehicle has been covered.” 
No evidence was offered to authenticate this writing further than that plaintiff 
received it through the mails. There was no evidence produced to show any relation 
between the signer of this writing and the defendant in this case. The writing 
was received in evidence over the defendant’s objection on the ground that there 
was no foundation laid, that it was incompetent, hearsay, and not binding on the 
defendant. 

The evidence further shows that the amount of the insurance premium was in- 
cluded in the amount of cash and note given by plaintiff at the time of the purchase. 
It also shows that at the time the action was begun there was one installment of 
$44.49 still unpaid, but this was paid and the note surrendered before the trial. 
No policy was ever delivered to the plaintiff. At the trial the plaintiff's counsel 
demanded of defendant the delivery of the policy, but defendant’s counsel stated 
that the policy could not be produced by them. 

When the plaintiff rested, the defendant moved the court for the direction of 
a verdict in its favor on the following grounds: That there is no competent evi- 
dence of the terms of any insurance from the defendant to the plaintiff on the car 
in question; no competent evidence of the measure of damages or amount of loss; 
that the uncontradicted evidence shows that the car was lost, if at all, by the negli- 
gence of plaintiff. 
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The uncontradicted evidence shows that the car was equipped, and required to 
be equipped, with a Leland lock, and kept locked therewith, and such lock was not 
in working order and not locked when the car was stolen; that the uncontradicted 
evidence shows that the National Bond & Investment Company was part owner of 
the car and is not made a party to the action. This motion was denied. The 
defendant then rested, without offering any evidence, and, after resting, renewed 
its motion for a directed verdict. 

This motion again was denied, and the case submitted to the jury. The jury 
returned a verdict for plaintiff in the sum of $587, and interest from August 1, 
1923. Judgment was entered in accordance with the verdict. Defendant’s motion 
for a new trial was denied, and from the judgment and the order denying a new 
trial this appeal was taken. 

In their brief appellant’s counsel group their several assignments of error, and 
argue them under what they term three distinct propositions. 

[1] Their first proposition is that the trial court erred in overruling appellant’s 
objections to the admission of Exhibit 4 in evidence. Counsel argue that this exhibit 
was not properly authenticated, and not connected with appellant so as to make it 
binding, and that it is mere hearsay. 

Considered as a separate and independent proposition, these objections should 
have been sustained, and it was error on the part of the trial court to admit the 
exhibit. But, for the reasons given in our discussion of counsel’s second proposition, 
the error in admitting Exhibit 4 was not prejudicial to appellant; therefore the ad- 
mission of the exhibit does not constitute reversible error. 

Appellant’s proposition No. 2 is that the evidence is insufficient to support the 
verdict. Counsel specify six different items wherein there is insufficiency of the 
evidence. Items 1 and 2 are that no contract of insurance was proven to have 
existed between plaintiff and defendant, and there was no proof of the terms or 
conditions of any insurance policy. 

[2,3] What a plaintiff is required to prove to sustain a verdict in his favor 
must be determined by the issues joined by the pleadings. In paragraph II of the 
first defense set up in appellant’s answer it is alleged that, on or about June 27, 
1922, the Spaulding Automobile Company sold and delivered the car in controversy 
to the plaintiff. 

In paragraph III of the same defense it is alleged that the said automobile was 
insured by the defendant against loss by fire or theft; that the contract was an open 
policy of insurance, and provided that, in case of loss, any sum due from the defen- 
dant should be payable first to the National Bond & Investment Company in satis- 
faction of any sums due to it upon a certain promissory note and chattel mortgage, 
= - which are fully described in the answer, and the balance, if any, to the 
plaintiff. 

These allegations admit the existence of a contract of insurance between the 
parties to this action and the terms of such contract. With these facts admitted, 
respondent, to recover in this action, need only to prove her continued ownership 
of the car, its loss by theft during the life of the policy, the value of the car at the 
time of its loss, and the full payment of the note and mortgage described in the 
answer. These facts she established by evidence that is uncontroverted. 

Items 3, 4, and 5 of appellant’s proposition 2 are that uncontradicted evidence 
shows that the car was required to be equipped with a Leland lock, and that said 
lock should be used, and that such lock was not in use at the time of the loss, 
that the uncontradicted evidence showed that the insurer was not to be liable for 
loss occasioned by the negligence of the assured, and that the car should be kept in 
a garage when not in use, while the evidence shows that said lock was not in use 
at the time of the loss, and the car was negligently left in the street while not in 
use. 

[4] In arguing these contentions, counsel assume the peculiar attitude of con- 
sidering that, for the purpose of proving any of the essentials of respondent’s case, 
Exhibit 4 is not in evidence, while for the purpose of proving any item of appellant’s 
defense, it is in evidence. It is true that respondent, having offered the exhibit, 
cannot question its authenticity, but it is also true that, if appellant seeks to prove 
anything by the exhibit, it must admit the authenticity of the whole exhibit; it cannot 
select certain things as established by it and say that it is not proof of the other 
things that it contains. If there is anything relevant in the exhibit, it is relevant 
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for the establishment of appellant’s defense. As we have previously stated, no part 
of it was required to make respondent’s affirmative case. 

[5] But, even considering the exhibit properly in evidence, it does not support 
the contentions of counsel. So far as Exhibit “4 purports to be a copy of the policy, 
it contains but two statements bearing upon those contentions: First, “This car 
is protected by Leland lock”; and, second, “Amount of insurance, $587, Term, 
12 months, from 6/27/22 to 6/27/23, at noon.” : 


The statement as to the Leland lock is a representation, and the evidence shows 
that it was true. There is no statement that a failure to keep the lock in working 
condition would render the policy void; therefore there is no promissory or con- 
tinuing warranty in these words. In addition to what purports to be a copy of part 
of the policy, the exhibit has a pasted slip setting forth the advice of some one, and 
what is said to be an “abstract of some of the principal provisions of the open 
policy under which this motor vehicle has been covered.” It does not purport to 
quote or copy any wording contained in the policy, and it does not enable us to 
say whether there are any provisions sufficient to make any of these statements war- 
ranties or to make their breach render the insurance void. 

[6] So far as the contentions now before the court are concerned, there is the 
statement that “the insurance company shall not be liable for loss or damage from 
negligence, unless the owner at all times shall take reasonable precautions to pro- 
tect the car. When not in use the car shall be kept in a garage.” As to these state- 
ments section 1443, R. C., provides: 


“An insurer is not liable for a loss caused by the willful act of the insured; 
but he is not exonerated by the negligence of the insured, or of his agents or others.” 

Nothing which appellant could put in the policy could avoid the provisions of 
this statute. Therefore a general statement that the insurer would not be liable for 
a loss due to negligence has no legal effect. 

As to the statement “when not in use the car shall be kept in a garage,” this 
is not so worded as to enable us to say whether the liability for a loss was made 
to depend upon this provision. Therefore we are not called upon to decide whether 
a car left standing in the street from one day’s use to that of another is a car not 
In use. 

[7] Under this proposition counsel further contend that the amount of the re- 
covery is limited to 90 per cent. of the list price at the factory, and is to be reduced 
if the list price is reduced. But the answer admits that the policy sued upon is an 
open policy, and section 1418, R. C., defines an open policy as follows: 

“An open policy is one in which the value of the thing insured is not agreed 
upon, but is left to be ascertained in case of loss.” 


And the very paragraph of Exhibit 4 upon which counsel seems to rely con- 
tains the provision: 

“The value of the automobile to be determined by the market value or cash 
value of the automobile at the time of the loss.” 

[8] There was proof of the purchase price of the car, and the time it had been 
in use; also the evidence of an expert as to the value at or about the time of the 
loss. It is true that the verdict exceeded the valuation of this witness, but he 
testified that the car was worth $550 at the time he examined it, and this evidence 
was sufficient to support a verdict for $550. 


All the matters referred to in this proposition, except the value of the car, were 
matters for the defense to prove, and might be very peremptorily disposed of by 
our holding that Exhibit 4 was erroneously admitted in evidence, but we have con- 
sidered these contentions on the merits in order to satisfy ourselves that no injustice 
would be done by deciding the appeal on the mere technical holding that the respon- 
dent made her case without Exhibit 4, and that without it there was no defense. 

[9] As to the contention that the policy was issued to the National Bond & 
Investment Company, and that corporation was a necessary party plaintiff, the 
admissions of the answer show that the policy was issued to respondent on a car 
owned by her, and the policy held by the corporation to protect its mortgage lien. 
There is no merit in the contention that the corporation was a necesary party, and 
proof that its claim was fully paid at the time of trial shows that there is no merit 
in the contention. 


As we find no error in the record except that the verdict and judgment are 
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in excess of any proven value of the car at the time of its loss, the judgment and 
order appealed from will be affirmed on the following conditions: 

Within 30 days after the handing down of this opinion the respondent shall file 
with the clerk of this court her written consent that the judgment may be reduced 
from $587, and interest, to $550, and interest at 7 per cent. from August 1, 1923. 

If such consent is so filed, judgment shall be reduced accordingly, and no cost 
of appeal shall be taxed against either party. 

If such consent is not so filed within said period of 30 days, a new trial shall 
be granted, and costs of this appeal taxed against respondent. 

CAMPBELL, J., disqualified, and not sitting. 


RAPAPORT v. AMERICAN CENT. INS. CO. (No. 19446.) 
(Supreme Court of Washington. Jan. 8, 1926.) 


INSURANCE—EVIDENCE OF “JOY RIDE” BY FORMER CHAUFFEUR 
HELD NOT TO WARRANT RECOVERY UNDER THEFT POLICY. 
Evidence that chauffeur, after being discharged by owner of car, took car from 

garage for a “joy ride,” with no intention of depriving owner of his property, held 

not to warrant recovery against insurance company under theft policy for damage 
to car. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Department 2. 

Appeal from Superior Court, King County; Hall, Judge. 

Suit by Paul Rapaport against the American Central Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with directions 
to dismiss the action. 

Hugh M. Caldwell, of Seattle, for appellant. 

Shorett, McLaren & Shorett, of Seattle, for respondent. 

Main, J. This action was brought to recover damages to an automobile which 
the plaintiff claims were caused after it had been stolen. The defendant denied lia- 
bility. The cause was tried to the court without a jury, and resulted in findings of 
fact and conclusions of law sustaining the right of recovery, and a judgment was 
entered in favor of the plaintiff in the sum of $275. From this judgment the de- 
fendant appeals. 

The facts essential to be stated for the purpose of presenting the controlling 
question are as follows: The respondent was the owner of a Studebaker automobile. 
The appellant had issued a policy of insurance covering the automobile against theft. 
Peter Jones owned and operated a public garage in the city of Seattle. The car was 
kept in this garage. The respondent used the car but little, and it was most largely 
used by his wife. When Mrs. Rapaport desired to use the car, she would telephone 
the garage, and the car with a driver would be sent to her. About the garage there 
were a number of young men or “boys,” as they are referred to in the evidence, who 
were not regularly employed there, but when extra drivers were needed were sent 
out from time to time and occasionally were employed on odd jobs in the garage. For 
two or three weeks at least prior to June 30, 1923, one Wheeler had been driving for 
Mrs. Rapaport. On the 29th of June he drove the car for her for a number of hours, 
and when he returned it was understood between him and the respondent that he was 
to be paid in full, which was done, and that he was not to drive any more. There 
is a controversy over this matter of Wheeler’s discharge in the evidence, but for the 
purposes of this case we accept the respondent’s version of it. 

On the night of June 30, at about 11:30, Wheeler, without right or authority, took 
the car out and took with him William Gaddy and three others, who apparently were 
picked up at the garage. At the time the car was taken, Orville Jones, the son of the 
proprietor, was present and another employee of the garage. Both Orville Jones and 
his father testified that it had been customary for them to allow the car to go out of 
the garage whenever Wheeler desired to take it, and that he had done so on a number 
of occasions. After the car was taken on this night, as testified by Gaddy, one of its 
occupants, they started for no place in particular. They went out the boulevard to 
the Renton road and on to the Swan Lake road. They intended to drive the car back 
to Pete’s Garage at the end of the ride, and they were on their way back when the 
accident which caused the damage to the car occurred. The car went into the ditch, 
turned over, and was considerably damaged. This was about 2:30 a. m., July 1, 1923. 
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The occupants of the car left it in the ditch. On the following day some one tele- 
phoned the sheriff’s office that the wrecked car was in the ditch. A deputy sheriff 
went out, caused it to be towed to a barn nearby, and upon his return to the city from 
the license number located the respondent as owner. Two or three days later Wheeler, 
Gaddy, and one other went out to where the car was stored, paid the storage cost 
ond the cost of towing, and brought the car back to Pete’s Garage under its own 
power. They then negotlated with a repair shop for the repairing of the car, and 
repairs had actually been started when they were stopped, either by the respondent or 
Mrs. Rapaport. The respondent gave notice to the insurance company, subsequently 
caused the car to be repaired, and presented a statement to the company for the cost, 
which the company declined to pay. The present action was brought and resulted as 
above stated. 

The controlling question is whether there was a theft of the car—in other words, 
when it was taken from the garage on the night of June 30, whether there was an 
intention on Wheeler’s part to steal it; that is, not to return it to the garage. 

If there is any evidence to justify a finding of theft, it must be by reason of a 
presumption arising from its taking without the consent or permission of the re- 
spondent or his wife. Had the car been secretly taken, without the knowledge or 
consent of the one in charge of the garage at the time, and without the knowledge 
and consent of the respondent or his wife, it may be conceded that such a presump- 
tion would arise. 

In the case of Valley Mercantile Co. v. St. Paul Fire & Marine Ins. Co., 49 Mont. 
430, 143 P. 559, L. R. A. 1915B, 327, Ann. Cas. 1916A, 1126, an automobile was taken 
from a repair shop at about 5:30 o'clock in the evening by two of the employees, after 
the proprietor had departed from the shop and locked the front door of the shop. 
When it was taken, they could be seen by the employees of a nearby laundry but at a 
time when the owner of the shop and the owners of the car would not likely see 
them. After driving the car for a while, an accident occurred, and the car was dam- 
aged. The insurance company rejected the claim. An action was brought, the cause 
was tried to a jury, and a verdict returned in favor of the plaintiff. The Supreme 
Court of Montana in that case held that there was not sufficient evidence to take the 
question to the jury. After reviewing some authorities which hold, as is the general 
rule, that every taking by one person of the personal property of another without 
his consent is not larceny, but that, in order to constitute larceny, there must be an 
intent to deprive another not temporarily but permanently of his property, and to con- 
vert it to the taker’s use without the consent of such owner, it was said: 

“Considered in the light of these rules, the facts stated do not warrant the infer- 
ence that the car in question was taken by Le Vasseur and Ellis with the criminal 
intent to deprive the owners of it permanently, and therefore the car was not stolen, 
and this case does not come within the provision of the insurance policy referred 
to above.” 

The facts attendant upon the manner of the taking of the car now in question 
are not as strong as were the facts in that case. Here the car was taken in the pres- 
ence of the son of the proprietor of the garage who was in charge at that time. There 
it was taken at a time when the owner of the shop and the proprietor of the car 
would not likely see the takers. In that case it is true that immediately after the 
accident those having taken the car caused it to be taken to a garage for repairs. 
Here that was not done immediately, but was within a few days. In addition to this, 
that case was tried to a jury, while the present case was tried to the court. This is not 
a case where the court has passed upon conflicting evidence and has made a finding, but 
is a case where the question is, What is the proper inference to be drawn from the 
undisputed facts? The conclusion seems irresistible that Wheeler took the car simply 
for a “joy ride,” with the intention of returning it to the garage, and with no inten- 
tion of depriving the owner of his property. The cases of Price v. Royal Insurance 
Co., 119 Wash. 93, 204 P. 803, 24 A. L. R. 731, Wieson v. Automobile Ins. Co., (N. J. 
Sup.) 126 A. 652, and Weir v. Central Nat. Fire Ins. Co., 194 Iowa, 446, 189 N. W. 
794, cited by the respondent, are all jury cases. In each of these it was held that 
the facts were sufficient to sustain the verdict; that is, that the jury in each of the 
cases had a right to draw the inference that the car had been stolen. 

The judgment will be reversed, and the cause remanded, with directions to the 
superior court to dismiss the action. 

Tolman, C. J., and Mitchell, Mackintosh, and Parker, JJ., concur. 
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LINCOLN NAT. LIFE INS. CO. v. PEAKE er at. (No. 566.) 
(District Court, W. D. Missouri, W. D. December 2, 1925.) 
10 Federal Reporter (2d) 366 

1. CANCELLATION OF INSTRUMENTS—PLAINTIFF IN SUIT TO CAN- 
CEL POLICY SHOULD BE RELEGATED TO LAW ACTION, IF 
REMEDIES EQUALLY AVAILABLE. 

If plaintiff, in action to cancel insurance policy, has as practical, efficient, and 
prompt a remedy in action at law on policy then pending, he should be relegated to 
that action. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 11.) 

2. CANCELLATION OF INSTRUMENTS—EQUITY WILL RETAIN JURIS- 
DICTION IN SUIT TO CANCEL POLICY, IF NECESSARY TO PRE- 
VENT IRREPARABLE INJURY. 

Equity will retain jurisdiction of suit to cancel insurance policy, if it appears 
that under peculiar and special circumstances irreparable injury may be suffered if a 
preventive remedy is denied. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 8.) 


3. CANCELLATION OF INSTRUMENTS—REMEDY AT LAW MUST BE 
FREELY AVAILABLE TO DEFEAT SUIT FOR CANCELLATION OF 
INSURANCE POLICY. 

A remedy at law sufficient to defeat suit to cancel insurance policy must be one 
vested in complaint, to which he may at all times resort at his own option, without 
let or hindrance. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 10.) 

4. CANCELLATION OF INSTRUMENTS—INCONTESTABLE CLAUSE 
AND ASSIGNMENT OF POLICY HELD SPECIAL CIRCUMSTANCES, 
WARRANTING EQUITABLE COGNIZANCE OF SUIT TO CANCEL 
POLICY. 

Two-year incontestable clause and assignment of policy held to furnish special 
Circumstances, warranting equitable cognizance of suit to cancel insurance policy 
for false and fraudulent statements in application, notwithstanding pendency of action 
at law on policy insurer’s remedy at law not being adequate. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 13.) 


5. CANCELLATION OF INSTRUMENTS—DOUBT AS TO ADEQUACY OF 
LEGAL REMEDY WARRANTS EQUITY IN RETAINING JURISDIC- 
TION OF SUIT TO CANCEL INSURANCE POLICY. 

Doubt as to adequacy of legal remedy warrants equity in retaining jurisdiction of 
suit to cancel insurance policy. 
(For other cases, see Cancellation of Instruments, Dec. Dig. § 10.) 


7. INSURANCE—INSURER’S MERE DENIAL OF LIABILITY IS NOT CON- 
TEST OF POLICY, WITHIN MEANING OF INCONTESTABLE 
CLAUSE. 

Insurer’s mere denial of liability is not contest of policy, within meaning of 
incontestable clause. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


In Equity. Suit by the Lincoln National Life Insurance Company against Annie 
K. Peake and the Benefit Building & Loan Association for cancellation of an insur- 
ance policy. Plaintiff, by supplemental bill, sought postponement of action at law 
on policy, and defendant moved to dismiss both original and supplemental bills. 
Motions to dismiss overruled, and action at law postponed. 

William C. Michaels (of Haff, Meservey, Michaels, Blackmar & Newkirk), of 
Kansas City, Mo., for plaintiff. 

Frincis M. Hayward, of Kansas City, Mo., for defendants. 

Reeves, District Judge. By an original bill in equity plaintiff sought and now 
seeks to have canceled one of its policies of life insurance for fraud in its pro- 
curement. Subsequently one of the defendants brought a suit at law on the policy 
in a state court. Defendant there, plaintiff here, promptly removed the action to 
this court on proper grounds. By an amended and supplemental bill, plaintiff adds to 





818 The Insurance Law Journal, Vol. 66 [June, 1926 


the original bill a prayer to have the action at law postponed to the determination in 
equity. 

Defendants have moved to dismiss the equity proceeding for the stated reason 
that the bill is insufficient. Moreover, defendant, Peake, resists the application to 
postpone the law case, because she says plaintiff has, as defendant in that case, an 
adequate remedy at law, and that questions raised in the bill can be determined there. 
The policy, which is the bone of contention, was issued July 5, 1923, on the life of 
one George L. Peake. It contained a clause making it incontestable after two years 
— the date of issue. Annie K. Peake, one of the defendants, was named bene- 

Ciary. 

The assured died July 20, 1924, but prior thereto the beneficiary had executed an 
assignment of her interest to the defendant the Benefit Building & Loan Association, 
of Kansas City. It is alleged in the bill that the assured willfully and fraudulently 
made false and untrue statements in his application for the policy, and that plaintiff 
relied on the truth of such statements in issuing the policy, and that, if it had known 
the facts, it would not have issued the contract. 


1. An examination of the bill shows that it is invulnerable to the motions to 
dismiss. Moreover, counsel for movants do not seriously urge this motion. 

[1] 2. If the proceeding at law vouchsafes to plaintiff a remedy as practical and 
as efficient to the ends of justice and its prompt administration as the remedy in 
equity, then the relief here prayed should not be granted, but plaintiff should be 
relegated to the law action. Insurance Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501; 
Hipp. v. Babin, 19 How. 271, 15 L. Ed. 633; Cable v. United States Life Ins. Co., 
191 U. S. 288, loc. cit. 305, 306, 24 S. Ct. 74, 48 L. Ed. 188. American Mills Co. 
v. American Surety Co., 260 U. S. 360, 43 S. Ct. 149, 67 L. Ed. 306. 


[2] 3. On the other hand, if it appear that, under special and peculiar circum- 
stances, in the case, irreparable injury may be suffered, if denied a preventive 
remedy, equity will retain jurisdiction. Watson v. Sutherland, 5 Wall. 74, 18 L. Ed. 
580; Mutual Life Ins. Co. v. Pearson (C. C.) 114 F. 395; Insurance Co. v. Keeton 
(4th C. C. A. 1923) 292 F. 53; Harwi v. Insurance Co. (D. C. Kan. 1924) 297 F. 479. 

[3] 4. Moreover, the remedy at law, to be “plain, adequate, and complete,” must 
be vested in the complainant, and to which remedy “he may at all times resort at his 
own option, fully and freely, without let or hindrance.” 21 C. J. 51; Bank v. Stone 
(C. C.) 88 F. 383. A remedy at law cannot be adequate, if its adequacy depends 
upon the will of the opposing party. 


[4] 5. In the instant case, the incontestable clause furnishes the special circum- 
stances for equitable cognizance. The benefits of such clause to plaintiff expire in 
two years from the date of the policy. Either delay by the beneficiary or assignee 
in filing suit on the policy, or a dismissal and refiling, probably would defeat plain- 
tiff’s right under the clause. The building and loan association is not a party to the 
law action, and the two-year contestable term has already expired, and no suit has been 
begun by the association. The suit in equity to cancel on the grounds of fraud was 
proper in the first instance. 9 C. J. 1160; Railroad Co. v. Trust Co., 174 U. S. 552, 
19 S. Ct. 817, 43 L. Ed. 1081. And, if relegated to the law action, it may or may 
not be able to assert this right. It is not the province of equity to police the action at 
law, and by the pendency of the equitable action coerce defendants into such a course 
as would measurably relieve plaintiff. 


[5] 6. The greatest concession that can be made to the contention of defendants 
is that there may be doubt as to the adequacy of the legal Sagal and even then 
equity will retain jurisdiction. Railroad Co. v. Weld County, 247 U. S. 282, 38 S. Ct. 
510, 62 L. Ed. 1110. 

[6] 7. It cannot be controverted that equity did acquire jurisdiction over the sub- 
ject-matter of this litigation, and, having done so, it will retain it as long as neces- 
sary to grant full and final relief. Elkins v. Elkins, —— App. D. C. ——, 299 F. 690; 
Powell v. Mutual Life, 313 Ill. 161, 144 N. E. 825, 36 A. iL PR. 1239. 

8. In addition to the foregoing, the assignment of the policy by defendant, Annie 
K. Peake, raises a debatable question as to the rights of her codefendant and the 
possibility of the assertion of a claim by it. Relief is prayed against a multiplicity 
of suits. The remedy at law is inadequate. Rice Milling Co. v. Association (C. C. 
A.) 295 F. 246. : 

If plaintiff should fail in her law action, because of the assignment, the assignee, 
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if the legal holder of the policy, could now proceed in an action at law, freed of the 
right of the company to contest, since the two-year period has now elapsed. 

[7] The mere fact that plaintiff may have denied liability heretofore does not 
contest the policy, within its meaning, so as to ag the special pater alive. 
Chun Ngit Ngan, v. Prudential Insurance Co. (C. C. A. 9th Circuit) 8 F. (2d) —, 
opinion filed November 16, 1925. 


It follows from the foregoing that the motions to dismiss the bill and amended 
and supplemental bill will be overruled, and the trial of the action at law postponed 
to the determination of the equitable action. 


SPRINGFIELD MUT. ASS’N v. ATNIP. (No. 19.) 
(Supreme Court of Arkansas. Nov. 30, 1925. Rehearing Denied Feb. 1, 1926.) 
279 Southwestern Reporter 15. 


1. INSURANCE—MUTUAL BENEFIT ASSOCIATION HELD LIABLE FOR 
ATTORNEY FEES AND PENALTIES; MUTUAL BENEFIT ASSOCIA- 
TION ON ASSESSMENT PLAN HELD NOT “FRATERNAL BENEFIT 
SOCIETY.” 

All insurance associations, issuing insurance contracts, are liable to pay penalties 
and attorney fees, as provided by Crawford & Moses’ Dig. § 6155, for failure to pay 
loss within time specified in policy, except “fraternal benefit society” defined in sec- 
tion 6068, and a mutual benefit association doing insurance business on assessment 
plan is a life insurance association and not a fraternal benefit society. 

[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Fraternal Association. ] 

(For other cases, see Insurance, Dec. Dig. §§ 602, 687.) 

2. INSURANCE—INSURER HELD TO HAVE WAIVED CONTENTION 
THAT CONTRACT OF INSURANCE WAS ULTRA VIRES AND VOID. 
Insurer in action on life policy, by instructions given at its request basing de- 

fense on contention that plaintiff, acting on behalf of policyholder, and insurer’s agent 

entered into conspiracy to defraud insurer, in that agent wrote false age in applica- 
tion and plaintiff, knowing such fact, failed to notify insurer, held to have waived 
contention that contract was ultra vires and void. 

(For other cases, see Insurance, Dec. Dig. § 141[5].) 


3. INSURANCE—MUTUAL BENEFIT ASSOCIATION HELD NOT PRE- 
CLUDED FROM INSURING PERSONS OVER 60 YEARS OF AGE. 
Since a mutual benefit association doing business on the assessment plan is not a 

fraternal benefit society which is forbidden to insure persons over 60 years old, and 

there is no other statute on the subject, a mutual benefit association may insure per- 
sons over that age. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

4. INSURANCE—INSURANCE POLICIES ISSUED BY MISSOURI COR- 
PORATION HELD ARKANSAS CONTRACTS. 

Insurance policies issued by Missouri corporation authorized to and doing business 
in Arkansas, soliciting applications, issuing and delivering policies there, are 
Arkansas contracts and governed by laws of such state. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

5. INSURANCE—INSURANCE COMPANY MAY WAIVE PROVISION OF 
ITS CONSTITUTION OR BY-LAWS. 

An insurance company is not prohibited from waiving provision of its con- 
stitution or by-laws. 

(For other cases, see Insurance, Dec. Dig. § 141{1].) 


6. INSURANCE—INSURANCE COMPANY CANNOT REPUDIATE ACTS 
OF SOLICITING AGENTS WITHIN SCOPE OF THEIR REAL OR AP- 
PARENT AUTHORITY. 

Insurance company cannot repudiate acts of its soliciting agents within the scope 
of their real or apparent authority, except on proof of fraud or conspiracy on the 
part of insured and policyholder and agent to defrauc company. 


(For other cases, see Insurance, Dec. Dig. § 78.) 
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7. APPEAL AND ERROR—IN ACTION TO RECOVER ON INSURANCE 
POLICIES, VERDICT ON QUESTION OF FRAUD AND COLLUSION 
HELD CONCLUSIVE ON APPEAL. 

In action to recover on insurance policies, verdict of jury on question of fraud 
or collusion on part of insurer’s agent and plaintiff, who acted on behalf of policy 
holder, held conclusive on appeal. 

8. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN FINDING 
THAT INSURER WAIVED PROVISION OF ITS CONSTITUTION AND 
BY-LAWS AS TO INSURABLE AGE. 

In action to recover on insurance policies, evidence held sufficient to sustain 
finding that insurer waived provision of its constitution and by-laws as to insurable 
age. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


9. INSURANCE—INSURANCE COMPANY, ISSUING POLICIES AND RE- 
CEIVING ASSESSMENTS OR PREMIUMS, ESTOPPED FROM ASSERT- 
ING NON-LIABILITY BY CONDUCT OF ITS AGENT. 
Insurance company, accepting applications, issuing policies thereon, and receiving 
assessments or premiums to keep policies alive until death of insured, is estopped 
from asserting non-liability by conduct of its agent in mis-stating age of insured. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


10. INSURANCE—SON HAS INSURABLE INTEREST IN LIFE OF 
MOTHER. 
A son has an insurable interest in the life of his mother. 


(For other cases, see Insurance, Dec. Dig. § 116[2].) 


Appeal from Circuit Court, Clay County; W. W. Bandy, Judge. 

Action by George Atnip against the Springfield Mutual Association. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

W. E. Spence, of Piggott, and Haymes & Dickey, of Springfield, Mo., for appel- 
lant. 

Arthur Sneed, of Piggott, for appellee. 

Woop, J. The Springfield Mutual Association, hereafter called appellant, is 
a Missouri corporation authorized to do business in Arkansas. It is a mutual 
insurance association doing a life insurance business on the assessment plan. It issued 
two policies of $1,000 each on the 2d day of June, 1919, insuring the life of Mary 
Atnip in favor of George Atnip, hereafter called the appellee, as the beneficiary. 
Under the terms of the first policy, if the death of the insured occurred within the 
first four months, the appellant was to pay $125, and under the second policy the sum 
of $100, and if within the calendar month next succeeding, the sum of $125; the 
amount of the payment to increase each calendar month in the sum of $25 during 
the term of 35 months, and at the expiration of 40 months from the date of the 
policies the maximum amount of $1,000 to be recovered thereunder became payable 
on the death of the assured, provided the assessments had been duly paid under such 
rules as were set forth in the application and by-laws of the appellant, and pro- 
vided proof of death was made as prescribed by the terms of the contract of insur- 
ance. 

This is an action by the appellee against the appellant to recover on the policies. 
The appellee alleged that the insured died on the Ist of April, 1923, and that the . 
appellee had complied with all the provisions of the policies, and that the appellant 
was due the appellee on the policies the sum of $2,000, which the appellant refused to 
pay. The appellee asked judgment for that sum with 6 per cent. interest from the 
date of the death of the insured, and also for 12 per cent. damages and attorney’s 
fees. 

The appellant admitted in its answer that it was an insurance corporation of 
Missouri authorized to do business in Arkansas, and that it had issued the policies 
in controversy as in the complaint alleged. Appellant, among other things, alleged 
that it was not liable on the policies because the policies or certificates issued by it 
are mutual benefit certificates on the assessment plan and that the assured had not 
complied with the constitution and by-laws of the appellant in that the constitution, 
52 D, and the by-laws, 52 E, of the association declare that the membership of the 





Life] Springfield Mut. Ass’n v. Atnip 821 


association is limited to persons under 55 years of age; that the alleged certificates 
or contracts of insurance were therefore ultra vires and not binding on the appel- 
lant. The appellee identified and introduced the policies in evidence as above set 
forth, and testified that the assured was his mother; that he was the beneficiary in 
the policies; that he had paid the assessments, to date which the appellant had 
received; that his mother had died on April 1, 1923, and that he had made proof of 
death as provided under the terms of the contract; that he had made demand on 
the appellant for the amount of the policies which it had refused to pay. He stated 
that. when the agent of the appellant, Schultz, solicited the insurance, he asked the 
appellee how old his mother was, and appellee replied that she would be 60 next 
June; that the agent told the appellee that the appellant company took policies from 
10 to 65 years of age. The agent then filled out the applications at the home of the 
appellee and appellee paid to the agent the sum of $8, the amount of the assessment 
at that time. Appellee did not know that the company could not insure a person 
over 55 years of age. Appellee’s mother was dependent on her children for support. 
Appellee did not know that the appellant did not write people at 65 years of age. 
The applications were made out and sent in and the policies came to appellee through 
the mail, and he took them out of the post office. 

The appellant called as a witness its secretary and treasurer. He identified 
the constitution and articles of association and by-laws of the appellant at the time 
the policies were issued, and these were introduced in evidence. Witness Reaves 
testified that he was selling life insurance for the appellant; that he had a conversa- 
tion with the appellee in regard to selling life insurance on his mother in 1922; and 
that the appellee told him then that he knew that the appellant only insured people up 
to 55 years of age, but that Schultz, the agent who solicited his application, told him 
he would fix it so that he could get the money. The secretary of the appellant testi- 
fied that the first information the appellant had that the insured was over 55 years of 
age was afer her death; that appellant got that information through proof of death. 
This witness, on cross-examination, testified that Schultz was appellant’s agent 
authorized to take applications for insurance on people between the ages of 10 and 
55 years. It was shown that the appellee could neither read nor write. 

The appellant introduced in evidence certain sections of the Revised Statutes of 
Missouri containing certain laws concerning insurance. Witness George Ross testi- 
fied for the appellee in rebuttal that he was present at the time of the conversation 
between the appellee and witness, Reaves, one of the agents of appellant, and Ross 
testified that Reaves and the appellee had considerable dispute about the age; that 
Reaves told appellee that the appellant did not write people over 55 years of age, 
and appellee contended that it did and said that the appellant had written insurance on 
his mother’s life. The witness thereupon advised appellee to take the matter up 
with the appellant, but Reaves told the appellee that he would not say anything about 
it unless appellee wanted his money back. The appellant tendered to the appellee its 
check for $84.40 in full of all assessments paid by the appellee, which the appellee 
refused. 

The appellant asked the court to instruct the jury to return a verdict in its favor, 
which the court refused. The appellant also prayed the court to instruct the jury that 
the policies in suit were Missouri contracts and governed by the laws of Missouri, 
and also to the effect that the constitution and by-laws of the association were bind- 
ing on the association and each and every member thereof, and in effect that the 
policies upon which this action was based were ultra vires and not binding on the 
appellant; and also prayed several instructions presenting in different form the propo- 
sition that the policies upon which this action was founded were ultra vires con- 
tracts and therefore not binding on the appellant, and that the appellant had not 
waived the provisions of its constitution and by-laws and was not estopped by the 
act of its soliciting agent, or anything that the general officers of the appellant had 
done. The court refused to give these prayers for instructions. The court granted 
prayers of appellant to the effect that if the assured, or the appellee, knew at the 
time the applications were made that by reason of the age of the assured she was 
not entitled to become a member of the society, the appellee could not recover; that 
if the agent soliciting the insurance was not authorized to receive applications for 
membership for persons over 55 years of age, and this fact was known to the appellee, 
there could be no recovery unless the jury found from the evidence that the insured 
gave her correct age and the agent wrote it incorrectly in the applications; but, in 
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that event, if the appellee had knowledge of the incorrect statement as to the age 
of the insured and failed to inform the appellant of that fact, the appellee could not 
be held to have acted in good faith and the appellant would not be liable. 

The effect of the instructions given at the instance of the appellant on this branch 
of the case was that if the appellee gave the correct age to the agent soliciting the 
application for insurance, and such agent wrote a false age, and appellee knew it to 
be false at the time, then the appellee would not be entitled to recover. The jury 
returned a verdict in favor of the appellee in the sum of $2,000. Judgment was 
ntered against the appellant in appellee’s favor for that sum, and likewise in appel- 
lee’s favor for a 12 per cent. penalty of $240, and for $300 attorney’s fee, all of which 
was to bear interest at the rate of 6 per cent. per annum; from which judgment is 
this appeal. 

We will dispose of the appellant’s contentiohs for reversal in the order in which 
they are presented in the brief of its counsel: First, “that the association is a mutual 
benefit association doing business on the assessment plan.” This contention is con- 
ceded by the appellee. 

[1] Second, “that no peanlties or attorney’s: fee can be adjudged against such 
an association.” Section 1 of Act 115, approved March 29, 1905 (section 6155 of 
C. & M. Digest), provides: 

“In all cases where loss occurs, and the fire, life, health, or accident insurance 
company liable therefor shall fail to pay the same within the time specified in the 
policy, after demand made therefor, such company shall be liable to pay the holder of 
such policy, in addition to the amount of such loss, twelve per cent. damages upon the 
amount of such loss, together with all réasonable attorneys’ fees for the prosecution 
and collection of said loss; said attorneys’ fee to be taxed by the court where the 
same is heard on original action, by appeal or otherwise and to be taxed up as a 
part of the costs therein and collected as other costs are or may be by law collected.” 

Section 2 of the act provides: 

“That all laws and parts of laws in conflict herewith be and the same are hereby 
repealed, and this Act shall take effect and be in in force from and after its passage.” 

In Illinois Bankers’ Life Ass’n v. Mann, 158 Ark. 425, at page 429, 250 S. W. 
887, 888, we quoted the first section of the act of 1905 above, and said: 

“This apparently includes all insurance companies, and does include all com- 
panies except those exempted by other legislation from the operation of that section, 
and those are the companies included in section 4352, Kirby’s Digest, as amended by 
Act of March 28, 1917, C. & M. Digest, § 6068, et seq.” 

After the passage of the act of 1905, supra, all insurance companies came within 
the purview of that act except those companies referred to in the Act of March 28, 
1917 (section 6068, C. & M. Digest), known as fraternal benefit societies as defined 
in section 6068, supra, et seq. 

It is alleged and conceded that the appellant is a mutual benefit association doing 
a life insurance business under the assessment plan, but there is nothing in this record 
to show that such association is the same as a fraternal benefit society as defined in 
section 6068 et seq. supra. As was said in Indiana Lumbermen’s Mutual Ins. Co. 
v. Meyers Stave & Mfg. Co., 158 Ark. 199, 250 S. W. 18: 

“The penalty statute applies in the broadest terms to suits to recover for losses 
by ‘fire, life, health, or accident insurance.’ ” 

The above statute repealed all laws in conflict therewith, and it contains no 
exemptions or exceptions of any kind, and none have been made since except fraternal 
benefit societies as defined in section 6068 et seq. of C. & M. Digest. It is not pre- 
tended that the appellant is not doing a life insurance business in this state. Its only 
contention is that it is doing an insurance business on the assessment plan. But that 
does not make it any the less a life insurance association doing a life insurance busi- 
ness in this state. The contracts it issues are life insurance contracts, and such com- 
panies come within the purview of the statute applying to all insurance companies 
unless they are expressly exempted by the latter statute as shown by the decisions, 
supra. See, also, Sov. Camp W. O. W. v. Newsom, 142 Ark. 132, 219 S. W. 759, 
14 A. L. R. 903, where we held in effect that insurance certificates issued by benefit 
societies to their members must be regarded the same as any other ordinary policy 
or contract of insurance so far as relates to the construction and enforcement of such 
contracts. 

[2] The appellant next contends that the certificates are void and never were a 
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binding contract on the association. The prayers for instruction which the appellant 
presented in the court below are not consistent. In some of them the appellant 
prayed the court to instruct the jury that, under the laws of this state, the officers 
of appellant had no authority to waive the provisions of its constitution and by-laws 
in regard to the age limit of those who could become members, and that if a misrep- 
resentation was made as to age of the assured, such misrepresentation rendered the 
policy void as an ultra vires contract. But in other prayers for instruction, which 
were given at the instance of the appellant, the jury were instructed that if the 
agent of the company was not authorized to receive applications for membership 
from persons over 55 years of age, and this fact was known to the appellee at the 
time the applications were prepared, there could be no recovery unless the jury found 
from the evidence that the insured gave her correct age and the agent wrote it in- 
correctly in the application, and in that event, if the appellee had knowledge of the 
incorrect statement as to the age of the insured and failed to inform the appellant 
of that fact, the appellee could not be held to have acted in good faith and the appel- 
lant would not be liable. The last proposition announced was embodied in appellant's 
prayer for instruction No. 9 and was given as requested. Appelant’s prayer for in- 
struction No. 10 was also granted, and that instruction was of similar purport. It 
therefore appears that the appellant waived its contention in the trial court that the 
contracts of insurance were ultra vires and void because it will be noted from the 
above prayers for instructions, which the court gave, that the appellant bottomed 
its defense on the contention that the appellee and the appellant’s agent entered into a 
conspiracy to defraud the appellant, in that, although they were correctly informed 
as to the age of the applicant for insurance, nevertheless the agent wrote a false age 
in the application, and the appellee, knowing such fact, failed to notify the appellant. 
Of course, these instructions were wholly inconsistent with appellant's defense that 
the contracts were ultra vires and void. 

But, be this as it may, we cannot concur in the contention of appellant’s counsel 
that the certificates or policies herein are ultra vires contracts. Counsel for appellant 
contend that inasmuch as the appellant is a Missouri corporation and chartered under 
the laws of that state, which forbid the appellant from issuing policies on the life 
of persons over 60 years of age, that the policies herein are null and void. But apel- 
lant in the trial court did not set up in its pleading that these policies were Missouri 
contracts. It simply alleged that appellant was “chartered under the laws of the State 
of Missouri and authorized to do business in the State of Arkansas, but is not sub- 
ject to the laws of the State of Missouri or of the State of Arkansas.” Its whole 
defense was bottomed on the theory that the provisions of the constitution and by-laws 
could not be waived, no matter whether the contracts were Missouri or Arkansas 
contracts. In view of this answer of appellant the trial court was justified in treat- 
ing the policies as Arkansas contracts, and we have so treated them. 

Counsel further contend that the constitution and by-laws of appellant are written 
in conformity with the statutes of Missouri forbidding applications to be taken and 
policies issued insuring persons over 60 years of age, and that these provisions can- 
not be waived by any of the agents or general officers of the appellant. Many 
authorities are cited to sustain appellant’s contentions, among’ them some of our 
own cases; for example, U. O. of Good Samaritans v. Meekins, 155 Ark. 407, 244 S. 
W. 439, 28 A. L. R. 89. None of these cases have any application to the case at bar. 

[3-7] In the case just mentioned a benefit certificate was issued to a member of 
a fraternal benefit society organized under the laws of this state, which forbid such 
organizations from admitting to its membership persons more than 60 years of age. 
In that case we held that there can be no recovery on a benefit certificate issued to a 
member over the age of 60 years, because such certificate was issued contrary to the 
statute. Counsel insist that there is a similar statute in Missouri forbidding appel- 
lant from issuing its certificates to persons over 60 years of age, and hence the policies 
herein are void under the authority of the Arkansas case just cited. But there is 
no statute in this state forbidding mutual insurance or benefit associations on the 
assessment plan from insuring members over 60 years of age. We have already 
called attention to the fact that appellant is not a fraternal benefit society. Hence the 
statutes governing such societies have no application to appellant. Moreover, appel- 
lant is under a misapprehension of the law in assuming that the policies in con- 
troversy are Missouri contracts. In Mutual Reserve Fund Life Ass’n v. Minnehart, 
72 Ark. 630, 83 S. W. 323, we held that policies of life insurance made and delivered 
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in this state are Arkansas contracts. Although the appellant is a Missouri corpora- 
tion, nevertheless it is authorized to do business, and is doing business, in this state, 
soliciting applications, and issuing its certificates or policies of insurance and de- 
livering the same in this state. It is, therefore, an Arkansas contract. These polcies, 
being Arkansas contracts, must be governed by the laws applicable to such contracts 
in this state. Therefore, the numerous authorities cited by the appellant to support 
his contention, to the effect that the provision in its constitution and by-laws. as to 
the age limit cannot be waived, have no application in this state, for the rule in our 
sfate is that the constitution and by-laws of an insurance company, which the com- 
pany is not inhibited by statute from making, it may alter, remake, or waive the 
provisions thereof. The power which makes has the power to destroy and remake, 
and when these companies send out their soliciting agents to take applications for 
insurance clothed with the real, or apparent, authority to fill out such applications 
and send them in to the company, which applications are made the basis for the 
issuance of insurarice policies, the companies cannot repudiate the acts of these solicit- 
ing agents within the scope of their real, or apparent, authority except upon proof of 
fraud or conspiracy on the part of the insured and policyholder and agent to defraud 
the companies. As we have seen, the question of fraud, or collusion, on the part of 
the soliciting agent of the appellant and the appellee, who acted on behalf of the 
policyholder in conducting the negotiations for the application, was submitted to the 
jury under instructions requested by the appellant, and the verdict on that issue 
is conclusive here against the appellant. 

The jury were warranted in finding that the age of the assured was correctly 
stated, but that the appellant’s soliciting agent wrote a false age in the application, 
and that the appellee did not have knowledge at the time the application was taken 
that the appellant’s agent was forbidden by the constitution and by-laws of appellant 
from insuring persons over 60 years of age. The law governing such cases is 
announced in several decisions of this court. One among the last is that of Home 
Mutual Benefit Ass’n v. Rowland, 155 Ark. 450, 244 S. W. 719, 28 A. L. R. 86, where 
we held, quoting syllabus, “A by-law of a fraternal benefit society restricting the 
age at which a benefit certificate may be issued is waived where the society’s agent, 
with knowledge that an applicant’s age is misstated,” nevertheless filled out the 
application upon which the company issued its policy and received the assessments 
or premiums due on the policy. . 

In United Assurance Ass’n v. Frederick, 130 Ark. 12, 17, 195 S. W. 691, 693, 
we held that “the knowledge of the agent who wrote the application is imputed 
to the company,” citing several cases. See, also, Mutual Aid Union v. Blacknall, 129 
Ark. 450, 196 S. W. 792; Sov. Camp W. O. W. v. Newsom, 142 Ark. 132, 219 S. W. 
759, 14 A. L. R. 903; Eminent Household, etc., v. Heifner, 160 Ark. 624, 255 S. W. 
29, and cases there cited. 

[8, 9] Unquestionably, under the doctrine of the above and other cases of this 
court, the testimony was amply sufficient to warrant the jury in finding that a 
appellant waived the provision of its constitution and by-laws; and that it is estoppe 
from asserting non-liability by the conduct of its agent and officers i in soliciting t S 
applications, accepting the same, issuing the policies thereon, and receiving the assess- 
ments or premiums due to keep the policies alive until the death of the assured. 

[10] Appellant’s last contention is that the appellee had no insurable interest 
in the life of his mother. This contention is wholly without merit. Warnock v. 
Davis, 104 U. S. 775, 26 L. Ed. 924, is cited and quoted by us in Home Mutual 
Benefit Ass’n v. Keller, 148 Ark. at page 361, 230 S. W. 10, as follows: 

“It is not necessary that the expectation of advantage or benefit should be always 
capable of pecuniary estimation, for a parent has an insurable interest in the life of 
his child, and a child in the life of his parent, a husband in the life of his wife and a 
wife in the life of her husband. The natural affection in cases of this kind is con- 
sidered as more powerful, as operating more efficaciously, to protect the life of the 
insured, than any other consideration.” 

There is no reversible error, and the judgment is therefore affirmed. 
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MOSAIC TEMPLARS OF AMERICA v. CROOK. (No. 175.) 
(Supreme Court of Arkansas. Feb. 15, 1926.) 
280 Southwestern Reporter 3 
INSURANCE. 
Insurance contracts are to be construed most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. §146[3].) 


INSURANCE—BY-LAW OF FRATERNAL BENEFICIARY ASSOCIA- 
TION, LIMITING PERSONS WHO MIGHT BE BENEFICIARIES, 
HELD NOT APPLICABLE TO PERSON THERETOFORE PROPERLY 
DESIGNATED AS BENEFICIARY (ACTS 1917, No. 462, § 6 [NOW 
CRAWFORD & MOSES’ DIG. § 6074].) 

Where plaintiff was properly designated as beneficiary in a fraternal benefit 
certificate prior to enactment of Acts 1917, No. 462, § 6 (now Crawford & Moses’ 
Dig. § 6074), a by-law of the association, requiring beneficiaries to be persons per- 
mitted by such section, held not applicable to plaintiff, despite provisions in policy 
that it was subject to laws of the association then in force and such others as might 
be enacted. 

(For other cases, see Insurance, Dec. Dig. § 719 [2].) 


3. INSURANCE—PLACING SIGNATURE AT BEGINNING OF ASSIGN- 
MENT OF CERTIFICATE INSTEAD OF AT END HELD NOT TO 
RENDER ASSIGNMENT INEFFECTIVE. 


Placing signature at beginning of assignment of benefit certificate instead of at 
end held not to render assignment ineffective, where writer intended to sign the in- 
strument and become bound by its provisions. 


(For other cases, see Insurance, Dec. Dig., § 728.) 


4. INSURANCE—EVIDENCE HELD TO SHOW THAT REQUIREMENTS 
OF ASSOCIATION SUBSTANTIALLY COMPLIED WITH IN AS- 
SIGNMENT OF DEATH BENEFIT. 


Evidence held to show that requirements of fraternal beneficiary association as 
to designation of beneficiary were substantially complied with in assignment of death 
benefit to plaintiff. 

(For other cases, see Insurance, Dec. Dig., § 819[1].) 


Appeal from Circuit Court, Ashley County; Turner Butler, Judge. 

Action by Lecester Crook against the Mosaic Templars of America. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Lecester Crook sued the Mosaic Templars of America to recover $300 alleged 
to be due him as beneficiary upon a life insurance policy issued by the defendant to 
Henrietta McCloud. Lecester Crook was a witness for himself. According to his 
testimony, he was sometimes called Leaster Crook. He is 32 years old, and is not 
related to the insured, Henrietta McCloud, but had been paying the premiums on the 
policy sued on for 15 years. Prior to that time his father and mother had paid the 
premiums on the policy. He was made the beneficiary in the policy soon after he 
was born. On the 13th day of March, 1911, a substituted policy was issued to Hen- 
rietta McCloud, and the insurer agreed in it to pay the amount of the policy at the 
death of the insured to the person named in the will made by the insured. The 
will or assignment referred to is as follows: 


“Will or Assignment 


“I, Henrietta McCloud, do hereby will and assign the benefits of this policy to: 
“Names of beneficiaries——age cit 


y- 
“Leaster Crook, whatever amount may be due on this policy. 
“Betty Lyons, 
“Name of Member. 


“Witness: SE: F. Newton, W. S. 
‘M. L. Peoples, W. Z. M.” 
Other testimony relating to the time and manner in which the will or assignemnt 
was executed will be stated in the opinion. 
The certificate of insurance or the policy sued on contains a provision for the 
payment to the beneficiary of the member after his death, “subject to the conditions 
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hereinafter set forth in this policy and the general laws of the order as are now in 
force and shall be adopted and enacted from time to time.” 

It was agreed between the parties in open court that Lecester Crook is not 
within any of the classes who are permitted to be a beneficiary of the policy of in- 
surance issued by a fraternal benefit society as such limitation, as provided by section 
6074 of Crawford & Moses’ Digest, which is section 6 of Act 462 of the Acts of 
1917. The defendant then introduced the constitution and general laws for the gov- 
ernment of the defendant. Among other things section 6 of the by-laws contains 
the following: 

“The payment of death benefits shall be confined to said beneficiaries as per- 
mitted in the statutes of the state in which the deceased resided.” 

The case was tried before the circuit court sitting as a jury, and the court 
found that the plaintiff was entitled to recover from the defendant the sum of $300, 
with interest at the rate of 6 per cent. per annum from May 4, 1923, until paid. 
Judgment was rendered accordingly, and the defendant has duly prosecuted an 
appeal to this court. 

Carmichael & Hendricks, of Little Rock, for appellant. 

Compere & Compere, of Hamburg, for appellee. 

Hart, J. (after stating the facts as above). The first contention of counsel for 
the defendant for a reversal of the judgment is that the plaintiff is precluded from 
recovery under the terms of the policy and the by-laws, which it is claimed became 
a part of it. The Legislature of 1917 passed an act relating to the regulation and 
incorporation of fraternal beneficiary associations. Section 6 of the act is now sec- 
tion 6074 of Crawford & Moses’ Digest. It provides that the payment of death 
benefits shall be confined to certain designated relatives or dependents of the mem- 
bers. This statute has been construed as having only a prospective operation and as 
not affecting the rights of beneficiaries in policies issued prior to the passage of the 
statute. Mosaic Templars of America v. Bean, 226 S. W. 525, 147 Ark. 24, and 
International Order of Twelve Knights and Daughters of Tabor v. Rosenberg, 260 
S. W. 429, 163 Ark. 594. 

The benefit certificate or the policy sued on in this case, was issued prior to the 
passage of the statute, and it is conceded that the plaintiff is not precluded from 
recovery under it. It is insisted, however, that he is barred of recovery under the 
policy itself and the by-laws of the order. As shown in our statement of facts, the 
policy contained a provision that it was subject to such laws of the defendant as 
might then be in force and such others as should be enacted in the future. 

{1, 2] It is claimed that under this clause of the policy, as construed in con- 
nection with section 6 of the by-laws, the defendant is barred of recovery. It will 
be remembered that section 6 provides that the payment of death benefits shall be 
confined to such beneficiaries as are permitted in the statutes of the state, and that it 
was passed in 1917. The exact time in that year that the change: was made is not 
certain, but the change was made in order to ‘conform to the statute. Prior to that 
time there was nothing in the constitution or the by-laws of the order which pre- 
cluded the insured from making the plaintiff her beneficiary. It is well settled that 
contracts are to be construed in the light most favorable to the insured, and, when 
that is done, in view of the object sought to be accomplished, it seems to us that the 
defendant was acting for the future only, and not for the past, when the change 
was made in the by-laws. In other words, they changed the by-laws so that in the 
future policies should not be issued to those persons who were prohibited by statute 
from being named as beneficiaries. There is no reason apparent to us why the same 
rules applying to the construction of statutes should not be applied to the construc- 
tion of the by-laws as to policies which had already been issued. It will be re- 
membered that the plaintiff was named in the policy as beneficiary in 1911, before 
the passage of the act of 1917 enumerating the persons who might be designated as 
beneficiaries. We are of the opinion that section 6 of the by-laws was not intended 
to operate upon policies which had been issued prior to its adoption, and that the 
plaintiff continued to be the beneficairy named in the benefit certificate. 

[3] It is also contended that the will or assignment, as it is called, did not 
in a proper and legal manner designate the plaintiff as a beneficiary. The will is 
copied in our statement of facts, and need not be repeated here. The plaintiff was 
sometimes known as Leaster Crook, as it appears in the will or assignment. This 
instrument also shows that it was signed by Henrietta McCloud at the beginning 
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of it and not at the end, as is usually done. That the signature appears at the 
beginning instead of the end of the writing is unimportant, if it appears that the 
writer intended to sign the instrument and become bound by its provisions. Lee v. 
Vaughan’s Seed Store, 141 S. W. 496, 101 Ark. 68, 37 L. R. A. (N. S.) 352. 

[4] According to the testimony of Minnie Peoples, she was the presiding officer 
of the lodge at the time Henrietta McCloud assigned the policy to the plaintiff, 
and C. F. Newton was the scribe of the lodge. C. F. Newton wrote the name otf 
Henrietta) McCloud in the will or assignment while she held the pen. C. F. 
Newton, Betty Lyons, and the witness were all present and witnessed the signature. 
This was done in open lodge, at the request of Henrietta McCloud, in order that 
Lecester Crook should receive the insurance at her death. The testimony of Betty 
Lyons was to the same effect. This testimony shows that the requirements of the 
order as to the designation of the beneficiary were substantially complied with. 

It follows that the judgment will be affirmed. 


BLETHEN v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA er at. (S. F. 
11543.) 
(Supreme Court of California. Feb. 1, 1926.) 
43 Pacific Reporter 431. 

1. INSURANCE—WILLS—INSURANCE POLICY IS PROPERTY WHICH 

MAY BE SOLD OR ASSIGNED OR BEQUEATHED. 

An insurance policy, in contemplation of law, is property which may be sold, 
assigned, or bequeathed by owner. 

For other cases, see Insurance, Dec. Dig. §.199; Wills §5:) 


2. INSURANCE—NAMED BENEFICIARY’S INTEREST, WHERE RIGHT 
A CHANGE BENEFICIARY IS RESERVED, IS NOT A VESTED 
RIGHT. 

Named beneficiary’s interest in policy, in which insured may change beneficiary, 
is not a vested right, but an expectancy of an incomplete and inchoate gift, revok- 
able by insured, which does not vest as a right until death. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

In Bank. 

Appeal from Superior Court, Alameda County; Dudley Kinsell, Judge. 

Action by Elizabeth B. Blethen against the Pacific Mutual Life Insurance Com- 
pany of California and another. Judgment for plaintiff, against named defendant, 
and it appeals. Reversed. 

R. S. Gray, of San Francisco, for appellant. 

Clinton G. Dodge, of Oakland, for respondent. ~ 

H. S. Craig, of Oakland, for respondent Alice M. Scott. 

Knight, Boland, Hutchinson & Christin, of San Francisco, amicus curie in sup- 
port of appellant’s contention, for Association of Life Ins. Presidents. 

Lennon, J. _ Plaintiff brought this action to recover part of the proceeds of a 
life insurance policy, upon the ground that the same constituted community property. 

Briefly stated, the facts of the case set forth in the record, are these: In 1900, 
George W. A. Blethen and plaintiff intermarried. Subsequent thereto, in December, 
1914, the appellant, Pacific Mutual Life Insurance Company of California, a cor- 
poration, issued to Blethen two policies of life insurance in the sum of $4,000, respec- 
tively. One of these policies was permitted to lapse. In the other policy, Blethen’s 
sister, Alice M. Scott, was designated as beneficiary, apparently for the purpose of 
securing a sum of money loaned to Blethen. This is the policy involved in contro- 
versy here. Under a power reserved in this policy to change the beneficiary, Blethen 
substituted his wife for the sister as beneficiary in February, 1918. The Blethens, 
however, separated, in September, 1919, and subsequent thereto, in October, 1920, in 
contemplation of divorce proceedings to be prosecuted by the wife, a property settle- 
ment was entered into between the husband and the wife. This settlement provided, 
among other things, that Blethen’s future earnings should be regarded as his separate 
property. Neither in said settlement nor in the interlocutory decree of divorce, which 
followed, was any specific disposition made of said policy of life insurance. About 
the time of the entry of the decree of divorce, however, Blethen substituted his 
adopted son, Hooper, a minor, as beneficiary under the policy. Some time subse- 
quent thereto, without the knowledge or consent of Mrs. Blethen, said policy was 
again changed so as to make it payable to Blethen’s sister, Alice M. Scott. No final 
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decree was ever entered in the Blethen’s divorce action. Blethen died in February, 
1922, and a short time thereafter his sister, the beneficiary under the said policy, who 
had possession thereof, applied for and obtained from said insurance company the 
necessary blanks to be used in the preparation of the proof of death of the insured 
and of a claim for the insurance money. Shortly thereafter, a law firm, acting on 
behalf of Mrs. Blethen, sent said insurance company a letter, under date of March 2, 
1922, informing said company of the status of said divorce proceedings, and stating 
that at the time of the same there was an agreement between Blethen and his wife 
that the insurance policy proceeds should be applied for the benefit of their adopted 
son, Hooper, but that they had received information to the effect that the beneficiary 
named in the policy was Alice M. Scott. Information was requested as to what 
person was in fact named beneficiary in said policy at the time of the death of 
Blethen. The letter closea with the sentence: 

“We represent Mrs. Betty Blethen, the widow, on whose shoulders now falls 
the rearing of this boy.” 

Replying to this letter, the insurance company stated that it was advised of the 
death of Blethen, and had furnished the necessary blanks to Alice M. Scott, the 
beneficiary named in the policy at the time of the death of Blethen; that the informa- 
tion contained in the letter with reference to the divorce proceedings of the Blethens 
was the first it had heard of the same; that it had not seen any agreement made by 
Blethen with his wife with reference to the insurance policy, and, if there was any 
such agreement, they would be pleased to have furnished forthwith a certified copy 
thereof. Receiving no response to this letter, the insurance company again wrote 
the said law firm and requested to be advised definitely whether or not the widow 
of Blethen claimed any interest in the policy or proceeds thereof, either in her 
individual capacity or as the guardian of Hooper Blethen, who, as previously indi- 
cated, was the beneficiary named in the policy just prior to the naming as beneficiary 
of the sister of Blethen, Alice M. Scott. Said law firm, under date of April 6, 1922, 
replied to the last letter of the insurance company, stating in effect that they did not . 
see what they could do for their client, as the assured had the right to change the 
beneficiary without the consent of any one, and “there seems to be nothing that we 
can do except to let you follow your regular course.” A short time after the receipt 
of this letter, on April 11, 1922, said insurance company, in accordance with the 
terms of the insurance policy, paid all the moneys due thereunder, amounting to the 
net sum of $3,431.66, to Alice M. Scott, the beneficiary therein named at the time 
of the death of Blethen, the insured. 

About the middle of February, 1923, after the lapse of some 10 months, Mrs. 
Blethen, who was then acting upon the advice of her present attorney, wrote said 
insurance company to the effect that it was no doubt familiar with the recent case 
of New York Life Ins. Co. v. Bank of Italy, 214 P. 61, 60 Cal. App. 602, where it 
was held that, when the premiums were paid from the funds of the community, the 
husband could only dispose of one-half of the policy, the remainder being the property 
of the surviving widow. Under these circumstances Mrs. Blethen, so the letter stated, 
was entitled to the sum of one-half of the policy, and demand was thereby made 
for the payment of the same. In response to this letter, the insurance company called 
attention to the correspondence previously had with Mrs. Blethen’s former attorneys’ 
and gave the full details of the settlement made with the beneficiary, Alice M. Scott, 
but declined to make any additional payments upon the said policy to the plaintiff, 
Mrs. Blethen. After some further correspondence, the substance of which is not 
material, Mrs. Blethen, on May 17, 1923, commenced this action against the insur- 
ance company and made Alice M. Scott a party defendant thereto. Judgment was 
rendered in favor of the plaintiff against the insurance company for a share of the 
proceeds of the policy proportionate with the amount of the premiums paid from the 
community funds. Judgment of non-suit was rendered in favor of the defendant, 
Alice M. Scott, from which judgment no appeal has been taken by the plaintiff. 
Defendant insurance company appeals from the judgment in favor of the plaintiff and 
the judgment of non-suit in favor of the defendant, Alice M. Scott. 

The principal question presented by this appeal is whether or not a surviving 
wife may maintain an action against an insurance company to recover her community 
interest in the proceeds of a life insurance policy issued to her husband and made 
payable to a beneficiary other than the wife, without the wife’s consent, the premiums 
of which have been paid out of community funds, after the insurance company, in 
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good faith, without notice of adverse tlaim thereto, has made full payment on the 
policy to the beneficiary designated in the poilcy. 

At the very outset we are confronted with respondent’s contention that this ques- 
tion has been already answered and determined by the recent case of New York Life 
Ins. Co. v. Bank of Italy, 214 P. 61, 60 Cal. App. 602, which will hereafter be referred 
to as the Bank of Italy Case. In that case a policy of life insurance was issued by 
the New York Life Insurance Company upon the life of one Charles J. Newman. 
The policy reserved to the insured the power of changing the beneficiary. At the 
time of the issuance of the policy, and at the time of the death of the insured, the 
defendant, Ella J. Newman, was the wife of the insured, and Layo Neuman, a brother 
of the insured, was made, without the wife’s consent, the beneficiary under the policy. 
Conflicting claims to the proceeds of the policy having been made upon the insurance 
company after the death of the insured by Layo Newman, as beneficiary, and Ella 
Newman, as the wife of the insured claiming her community share of the same, the 
insurance company impleaded all the claimants and paid the proceeds of the policy 
into court to be disposed of according to the respective rights of the claimants. The 
insurance company was thereupon dismissed as a party, and the action thereafter 
proceeded upon the issue joined between the widow and the brother of the deceased. 
It was conceded that all the premiums on said policy had been paid out of com- 
munity property. The court held that the surviving wife was entitled to one-half 
of the proceeds of the policy, as they were comnmunity assets, one-half of which 
belonged to the surviving widow. It will be noted that the insurance company, having 
impleaded the claimants and paid out the proceeds of the policy into court, was 
dismissed from the action, and no question of the rights of the surviving wife against 
the insurance company was raised or decided. Indeed, in denying a rehearing of 
the case, the court expressly refused to discuss the right of an insurer to make pay- 
ment to a beneficiary, provided such payment be made prior to any notice of adverse 
claims, saying in this behalf: 

“No such question was here involved, as the insurance company had impleaded 
the parties and paid the proceeds of the policy into court. Whatever our views 
might be on the subject, the expression thereof would be purely dicta and of no 
value. * * * Whatever questions other than the ones decided might possibly arise 
between the different parties to the contract of insurance, they were not before us, 
and are in no manner affected by the decision.” 

In the petition for a hearing by the Supreme Court after a decision by the 
District Court of Appeal, which was denied, the only points presented concerned the 
paramountcy of the surviving wife’s claim to one-half of the proceeds as against a 
beneficiary. to whom the gift had been made without the consent of the wife. 

The respondent, relying upon certain phrases in the Bank of Italy Case, argues 
that the gift of the proceeds of the insurance policy by the husband, without the 
consent of the wife, was a nullity and that the rights of the beneficiary never vested 
in more than one-half of said proceeds, inasmuch as the rights of the wife arose 
immediately upon the death of the husband. In other words, it is insisted that the 
community interest of the wife in one-half of the proceeds never vested in the 
beneficiary, Alice M. Scott, and the insurance company was not justified in paying 
over to the beneficiary the entire proceeds of the insurance policy. 

The sole question decided in the Bank of Italy Case was that, as between the wife 
and the beneficiary naméd without her written consent, the wife was entitled to one- 
half of the proceeds of an insurance policy the premiums for which were paid out of 
community funds. This case, therefore, so strongly stressed by counsel for respon- 
dent, cannot be said to be determinative of the question involved in the instant case. 
On the contrary, the broad scope attempted to be given that case by counsel for 
respondent was expressly repudiated by the court upon its denial of a rehearing. 

A review of the previous decisions of this court, dealing with the respecitve rights 
of the husband and wife in community property, and the effect of a husband’s attempt 
to make a gift of more than his share of the community property, will not support 
the contention of the respondent that the gift to the beneficiary of the proceeds of 
the insurance policy in the instant case was an absolute nullity, and that the wife’s 
interest in one-half thereof vested in her, eo instante, upon her husband’s death, 
On the contrary, we think that the previous rulings of this court are directly against 
the contention of respondent as made in the instant case. 

[1-3] An insurance policy in legal contemplation is property. 
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“Tt could be sold, assigned, or bequeathed by the owner thereof. Its pecuniary 
value to its Owners was as great as though they held a promissory note of the 
company for that amount, payable upon the same conditions. It was a chose in action, 
and upon its satsfaiction by a payment of the amount specified the title to the money 
so paid followed the title to the policy.” In re Dobbel, 38 P. 87, 104 Cal. 432 43 Am. 
St. Rep. 123. 

The interest of a beneficiary named in a policy in which the insured may 
change the beneficiary is not a vested right, but merelv an expectancy of an incom- 
plete and inchoate gift, which is revocable at the will of the insured and which does 
not become vested as a right until fixed by death. Jory v. Supreme Council, 38 P. 
524, 105 Cal. 20, 29, 26 L. R. A. 733, 45 Am. St. Rep. 17; Hoeft v. Supreme Lodge, 
Knights of Honor, 45 P. 185, 113 Cal. 91, 33 L. R. A. 174. The proceeds of an 
insurance policy, the premiums to which have been paid out of community assets, 
are community property. New York Life Insurance Co. v. Bank of Italy, supra. 

{4, 5] The husband is the owner of the community property, and the interest of 
the wife therein is but a mere expectancy. Van Maren v. Johnson, 15 Cal. 308, 311; 
Tolman v. Smith, 24 P. 743, 85 Cal. 280; Spreckels v. Spreckels, 48 P. 328, 116 
Cal. 339, 36 L. R. A. 497, 58 Am. St. Rep. 170; Spreckels v. Spreckels, 158 P. 537, 
172, Cal. 775; Winchester v. Winchester, 165 P. 965, 175 Cal. 391; Estate of Brix, 186 
P. 135, 181 Cal. 667; Dargie v. Patterson, 169 P. 360, 176 Cal. 714; Roberts v. Weh- 
meyer, 218 P. 22, 191 Cal. 601. Certain statutory limitations for the protection 
of the wife have, however, been placed upon his power of disposal. 

Thus, by section 172 of the Civil Code, the husband is expressly prohibited from 
giving away any part of the community personal property without the written con- 
sent of the wife. This restriction on the husband’s power of disposal does not, 
however, vest any interest in the community property in the wife. Spreckels v. 
Spreckels, 158 P. 537, 172 Cal. 775. If a gift is made by the husband in contraven- 
tion of the statute, the gift is not a nullity. On the contrary, the property vests in 
the donee, subject to a right on the part of the wife to have one-half of the gift 
revoked. If, after the gift ‘s made, the wife gives her consent, the requirements of 
the statute are fulfilled, and no further action is required to make it a valid and 
effective gift. Spreckels v. Spreckels, 158 P. 537, 172 Cal. 775; Dargie v. Patterson, 
169 P. 360, 176 Cal. 714; McDougald v. First Federal Trust Co., 199 P. 11, 186 Cal. 
243, 245. In short, a gift of community property by the husband during his lifetime 
without the consent of his wife is not void but voidable. 

“The limitation upon the husband’s power to make a gift * * * depends upon two 
questions of fact: The absence of a valuable consideration, and the absence of her 
written consent, both of which may have to be proven by collateral evidence. The 
gift, when made, immediately vests the property in the donee subject to her right of 
revocation. She may give her consent at any time during her life, and if she does 
the gift becomes absolute with respect to her. The provision was manifestly intended 
solely for the benefit of the wife. If she seeks to assert such right, it is incumbent 
upon her to show that the facts exist upon which it depends. The conclusion seems 
inevitable that the gift is not absolutely void with respect to her but only voidable by 
her upon proof of the facts necessary to that end.” (Italics ours.) Spreckels v. 
Spreckels, 158 P. 537, 172 Cal. 775. See, also, Dargie v. Patterson, supra. 

It is insisted by respondent, however, that these cases refer to transfers made by 
the husband during his lifetime, and that, in the instant case, the transfer takes effect 
upon the death of the husband. Jory v. Supreme Council, supra. We do not think 
this distinction is substantial or material. Particularly is this true in view of the 
well-established rule that a gift by a husband by testamentary disposition of more 
than his half of the community property is not void, but only voidable at the election 
of the wife. Spreckels v. Spreckels, 158 P. 537, 172 Cal. 775. 

“The limitation upon the husband’s testamentary power contained in the Code 
was not understood to vest in the wife, during the marriage, any interest or estate 
whatever in the community property, but merely to constitute a restriction upon the 
husband’s power. If the husband undertook to dispose of all of the community 
property by will, giving the wife less than one-half thereof, such disposition was not 
absolutely void, but had the effect of putting her to her election whether to take under 
the statute or under the will. If she took the later provision, the disposition in the will 
of the remaining portion of the property was thereby affirmed and made valid. Mor- 
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of Smith, 40 P. 1037, 108 Cal. 119; Estate of Vogt, 98 P. 265, 154 Cal. 509. The 
testamentary disposition in such a case, therefore, was voidable but not absolutely 
void. If it had been void, in the extreme sense, the logical result would have been 
that a mere election by the wife would not transfer the remainder of her statutory 
half to the other beneficiaries under the will, but that a conveyance by her would be 
necessary. It has always been understood that her election is sufficient for that 
purpose and that the will, in that event, operates to transfer the property.” 

{6] An attempted disposition by will by the husband of more than his half of the 
community property vests the property in the donee subject to being avoided at her 
election. If this be true, it necessarily follows that a gift initiated during the life 
of the husband, but not completed and consummated until his death, must be said to 
take effect, vesting the property in the donee subject to being avoided by the wife at 
her option. Although it is true that a wife cannot be deprived of her half of the 
community property without her consent, yet, under the reasoning of Spreckels v. 
Spreckels, 158 P. 537, 172 Cal. 775, until she does declare her intention of refusing 
to acquiesce in the husband’s gift, the property vests in the donee or beneficiary under 
the will. 

Under the California theory of community property, the husband remains the 
owner of all the community property until his death, at which time the rights of the 
wife immediately ripen, and she becomes entitled to one-half of the community prop- 
erty, with the right to avoid any conveyance so far as is necessary to protect her inter- 
est in any property conveyed by her husband in derogation of her right to a one-half 
interest. Dargie v. Patterson, supra. However, until the wife elects to establish her 
community right by the assertion of her rightful claim, the gift by the husband is 
valid. As to her the gift is a nullity only when she elects to treat the same as a 
nullity. The rule that the gift of a husband of community property is valid until 
avoided by the wife, applicable to community property in general, is applicable to 
the proceeds of an insurance policy, the premiums of which have been paid out of 
community funds. 

[7] It follows that a gift by a husband of an insurance policy to a beneficiary, 
other than his wife, is a good and valid gift until avoided by the wife by an assertion 
of her right to one-half of the proceeds, and the insurance company, until it has been 
made aware of the wife’s claim, is justified in delivering to the beneficiary, as the 
person rightfully entitled thereto, the proceeds of the policy upon the death of the 
insured husband. The insurance company having contracted with the husband, 
and having promised to pay the proceeds of the policy to whomsoever he designated, 
in the absence of notice of any adverse claim, could do nothing but fulfill its con- 
tract. In short, until the wife had given notice of her claim to one-half of the 
proceeds, thereby asserting her statutory right of avoiding the gift ab initio (Dargie 
v. Patterson), all of the parties to the contract of insurance were entitled to deal 
with the subject-matter thereof as if the gift were absolute. 

No notice of any adverse claim to the proceeds of the insurance policy was given 
by the wife to the insurance company prior to the payment of the proceeds to the 
beneficiary. The correspondence between the insurance company and the plaintiff’s 
former attorneys shows merely that she was inquiring on behalf of her adopted son, 
and that she did not purport to claim anything under the policy until some 10 months 
after the insurance company had paid the money to the beneficiary under the policy. 

The insurance company having fulfilled its contract according to its terms, prior 
to notice of any claim adverse to the beneficiary, has satisfied its obligations under 
said contract. The wife of the insured has no rights now against the insurance 
company. 

Respondent points out that, as consequences of the rule just enunciated, wives 
who are ignorant of their husbands’ affairs may fail to present their claims adverse 
to the beneficiary, or a beneficiary, by connivance with officials of the insurance 
company, may defraud a wife of her one-half share in the proceeds. There must be 
placed, however, on the other side of the scales, as consequences apt to flow from a 
contrary rule, the serious impairment of the usefulness of life insurance policies, 
necessarily resulting from the almost intolerable burden which would be placed upon 
insurance companies of determining in each instance, prior to the payment of the 
policy, whether or not the premiums were paid out of community funds, and, if so, 
what proportion was so paid, as well as the burden of investigating any change 
which may have occurred in the marital situation and relations of the insured. While 
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judicial conclusions are not ordinarily controlled by the consequences which may 
flow therefrom, yet, if consequences be weighed, from a practical point of view, the 
balance is in favor of the conclusion herein reached. This conclusion, which gives 
effect to the expressed intention of the parties to the contract in controversy, is, we 
think, in harmony with a sound public policy having for its purpose the promotion 
of the free writing of life insurance. 

Whatever rights the respondent may have as against the beneficiary under the 
insurance policy under the rule laid down in the case of Dargie v. Patterson, supra, 
need not be discussed here, as no appeal has been taken by the plaintiff from the 
judgment of non-suit in favor of the defendant, Alice M. Scott. 

Judgment is reversed. 

9 we concur: Waste, C. J.; Shenk, J.; Curtis, J.; Lawlor, J.; Richards, J.; Sea- 
well, J. 


FUSCO v. GRAND LODGE OF CONNECTICUT OF SONS OF ITALY 
IN AMERICA 
(Supreme Court of Errors of Connecticut. Feb. 23, 1926.) 
132 Atlantic Reporter 156. 

INSURANCE—WHERE BY-LAWS OF GRAND LODGE ISSUING 

MEMBERSHIP CERTIFICATE AND SUBORDINATE LODGE OF 

WHICH CERTIFICATE HOLDER BECAME A MEMBER, WERE 

ne HELD THAT BY-LAWS OF GRAND LODGE GOV- 

Where certificate of membership was issued by grand lodge of benefit associa- 
tion, and its by-laws conflicted with those of subordinate lodge of which certi- 
ficate holder became a member, held, that by-laws of grand lodge would govern; 
contractual relationship being with grand lodge. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


2. INSURANCE—MEMBER OF FRATERNAL BENEFIT SOCIETY HELD 
ENTITLED TO CONTINUE GOOD STANDING BY PAYING DUES 
WITHIN PERIOD OF GRACE. 

Where by-laws of fraternal benefit society provided that member failing to pay 
quota within 60 days was automatically suspended, but, if member came within 
clause in certificate, permitting 90 days’ grace suspension should take place at end 
of such period, member coming within such clause held entitled to continue good 
standing by paying dues owing within such period. 

(For other cases, see Insurance, Dec. Dig. § 753{1].) 


3. INSURANCE—ENGLISH VERSION OF BY-LAWS, BEING MORE 
FAVORABLE TO BENEFICIARY THAN ITALIAN VERSION, HELD 
TO CONTROL. 

Where by-laws of fraternal benefit society were printed both in English and 
Italian, if there was any conflict, English version, being more favorable to bene- 
ficiary, would control. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


4. INSURANCE—PROVISION OF MEMBERSHIP CERTIFICATE, PER- 
MITTING RECOVERY IN CASE OF DEATH WITHIN 9 DAYS 
AFTER QUOTA BECAME DUE, HELD TO NOT RESTRICT CLAUSE 
ALLOWING 90 DAYS OF GRACE; “PERIOD OF GRACE.” 

Provision of membership certificate in fraternal benefit society, permitting re- 
covery in case of death within 90 days after quota became due, held to not restrict 
preceding clause, allowing 90 days’ grace, so as to apply only in case member died 
within such period ; “period of grace” ordinarily meaning a time allowed beyond 
that at which obligation is strictly due. 

(For other cases, see Insurance, Dec. Dig., § 753[1].) 


5. INSURANCE—WHERE BY-LAWS REFERRED TO GRACE CLAUSE 
IN MEMBERSHIP CERTIFICATE, CERTIFICATE HOLDER HELD 
ENTITLED TO CONTINUE GOOD STANDING BY PAYING DUES 
WITHIN PERIOD OF GRACE. 

Where by-laws of fraternal benefit society provided that member who did not 
pay dues within 60 days was automatically suspended, only rights left being 90 days 
of grace under membership certificate, if he was entitled to it, member coming 
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within clause of certificate allowing 90 days of grace held entitled to continue good 
standing by paying dues within that period. 


(For other cases, see Insurance, Dec. Dig., § 753{[1].) 


6. INSURANCE—RIGHTS OF MEMBER PAYING DUES HELD NOT AF- 
FECTED BY STATEMENT OF SECRETARY AND HIS ACQUIES- 
CENCE THEREIN THAT HE WAS NOT IN GOOD STANDING. 
Rights of member of fraternal benefit society who deposited with secretary, within 

90-day period of grace dues owing held not affected by statement of secretary, and 

his acquiescence therein, that he was not in good standing. 

(For other cases, see Insurance, Dec. Dig., § 753[1].) 

j a from Court of Common Pleas, New Haven County; John R. Booth, 

udge. 

Action by Florence Fusco against the Grand Lodge of Connecticut of the Sons 

of Italy in America to recover death benefit alleged to be due from the fraternal 

benefit society. Judgment for plaintiff, and defendant appeals. No error. 

Peter Trenchi and Frank Crapanzano, both of New Haven, for appellant. 

Daniel D. Morgan and Philip Pond, both of New Haven, for appellee. 

Mattstz, J. This action was brought to recover certain benefits alleged to be 
due upon the death of one Antonio Fusco, who had been a member of the defend- 
ant, a fraternal benefit society. The society had established a mortuary fund out of 
which such benefits were paid, and which was maintained by initiation fees and 
yearly dues paid by the members of the subordinate lodges. Fusco was a member 
of a subordinate lodge of the order on September 10, 1920, and had thereafter paid 
his dues to the mortuary fund in quarterly installments, as prescribed in the by-laws 
of the order, until April 1, 1924. On that day an installment became due which he 
did not pay. On June 26, 1924, he saw the secretary of the subordinate lodge, and 
offered to pay his dues. The secretary stated that he could not accept them from 
him, because he was not in good standing with the mortuary fund. Fusco then 
offered to leave the amount of the dues with the secretary, and promised to bring 
in a medical certificate of good health to accompany an application for reinstate- 
ment to be made at the lodge meeting on July 6th following. The secretary accepted 
an amount sufficient to pay, not merely the installment due on April Ist, but also 
that due on July Ist, but indorsed the payment on Fusto’s book as of July 6, 1924. 
Fusco had always paid his dues to the secretary of his lodge, who had accepted and 
forwarded them to the proper officer of the defendant, and no question is made but 
that the secretary was properly authorized to receive and forward them. Fusco died 
July 1, 1924. 

The by-laws of the order governing the mortruary funds are printed for the 
benefit of its members both in Italian and English, but no discrepancy is claimed 
between the two versions, except in one respect hereafter noted. Under the by-laws 
as revised by the grand lodge of the order, in 1923, and in effect when Fusco died, 
they contained the following provisions: The fund is administered by the grand 
lodge of the order, but all members of subordinate lodges must become members of 
it, and any member losing his good standing forfeits also all rights of membership 
in his subordinate lodge. The central office of the fund issues to each member a 
certificate or diploma of membership in the mortuary fund. Every member is re- 
quired to pay a yearly quota to the fund; and article 2} states that this quota “should 
be paid yearly in advance, however it may be paid,” in quarterly installments on the 
Ist day of January, April, July and September. Article 24, as printed in Italian, 
literally translated, reads as follows: 

“The member who does not pay his annual or quarterly dues as per article 
XXIII, for a period of sixty days from their due date, loses his good standing, and 
is automatically suspended from (the enjoyment of) any benefit, and in case of 
death he forfeits all his rights, the only right left him being that of the ninety 
days’ grace under ‘his enrollment certificate, if he is entitled to it.” 

In the English version article 24 appears in this form: 

“A member who fails to pay the quota specified in the preceding article for a 
period of sixty days from the due date becomes automatically suspended from the 
mortuary fund (and in the event of a death is deprived of every right to any of the 
benefits mentioned. If the member comes within the ninety-day period of grace 
specified on the certificate of diploma of membership, suspension of all benefit, as 
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above, shall take place automatically upon being ninety days in arrears, in the pay- 
ment of the said quota.” 

Article 25 provides that a member who has been automatically suspended for 
non-payment of dues in accordance with the preceding section may be reinstated by 
paying all arrears of dues, and filing a proper medical certificate, the reinstatement 
to become effective upon notice to him from the central office. The certificate of 
membership which had been issued to Fusco contained this provision: 

“Period of Grace—The holder of this certificate who is in good standing with 
his payments for a period of three years from the date of his enrollment and falls 
in arrears, shall enjoy a period of ninety days’ grace, and if he dies within said 
period the beneficiary shall be paid just the same after deducting the amount due.” 

The by-laws of the subordinate lodge contained a provision that a member 
is considered in good standing when he is not in arrears more than three payments, 
including the payment of the current month; it being the purpose of the by-law, 
the finding state, to provide that the period of arrearage begins with the first day 
of the fourth month after that which is referred to as the past payment. The 
lodge by-laws also included the following: 

“To be within the rights conferred by the mortuary fund each member must 
pay his contributory dues monthly. Failing to do this he loses his good standing. 
A member who has lost his good standing, or has resigned, or has been cancelled from 
the rolls of the mortuary fund, or has resigned from or has been cancelled from the 
rolls of, or has been suspended by the lodge, loses every right in the mortuary 
fund, and forfeits to it everything that he may have paid.” 

[1] The nature of the dues referred to in these provisions of the by-laws of 
the subordinate lodge is not clear from reading them, and the record throws no light 
upon the question. If the amounts each member was required to pay into the 
mortuary fund are intended, it is obvious that the provisions are not in harmony 
with the by-laws of the grand lodge. The mortuary fund was the creature of the 
grand lodge, and Fusco’s certificate of membership was issued by it. His contractual 
relationship was with the grand lodge (Fawcett v. Iron Hall, 29 A. 614, 64 Conn. 
170, 184, 24 L. R. A. 815), and where its by-laws conflict with those of the sub- 
ordinate lodge the former must prevail. On the other hand, if the dues referred to in 
these provisions are dues to be paid by members to the subordinate lodge in addi- 
tion to the quotas paid into the mortuary fund, the record fails to disclose that 
Fusco was in arrears as to them. We disregard, then, the by-laws of the subordi- 
nate lodge, and determine the plaintiff’s rights in the light of those of the grand 
lodge and the provisions of the certificate of membership issued to Fusco. Kane 
v. Knights of Columbus, 79 A. 63, 84 Conn. 96, 104. 

Article 23 specifies that the yearly quota “should be paid” in advance, and fixes 
dates for the payment of quarterly installments. Neither in it, nor elsewhere in 
the by-laws, are any penalties provided for a failure to pay strictly as provided 
therein. Indeed, only in article 24 are there to be found any provisions for for- 
feiture of rights.by reason of nonpayment of dues. In that article, in both versions, 
it is provided in the first part that a member who fails to pay his dues for a period 
of 60 days after they are due is automatically suspended, and in case of his death 
forfeits all rights to any benefits. The phrase “who does not pay” or “who fails to 
pay” his dues “for a period of sixty days” contains a clear implication that a mem- 
ber may pay them at any time within that period, and thereby retain his full mem- 
bership in the order. That this is the correct interpretation is made sure by the pro- 
visions of the succeeding article, which permits an application for reinstatement 
by a member who “has been automatically suspended in accordance with the pre- 
ceding article, for nonpayment of quotas,” for the need of reinstatement is made 
to run, not from the time at which a quota was strictly due, but from the expira- 
tion of 60 days thereafter. A member may retain his full rights of membership 
by paying his dues at any time within the 60-day period. 

[2-5] In the English version, the concluding portion of article 24 discloses a 
clear intent that, in place of the right to pay within the 60-day period open to all 
members, certain members have the right to pay within a period of 90 days. Not 
merely does this follow from the general relationship of the two parts of the article, 
but it is specifically stated that “the suspension of all benefits as above” takes place 
only at the end of the 90 days. If there is a conflict between these provisions of 
the English version and those of the Italian version, we would adopt those of the 
English version as controlling, because they are the more favorable to the plaintiff. 
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Estes v. Local Union, No. 43, 97 A. 326, 90 Conn. 426, 431; Moulor v. American 
Life Ins. Co., 4 S. Ct. 466, 111 U. S. 335, 28 L. Ed. 447; Northwestern Mut. Life 
Ins. Co. v. Hazelett, 4 N. E. 582, 105 Ind. 212, 215, 55 Am. Rep. 192. But we 
cannot see that the Italian version, properly interpreted, brings us to a different 
conclusion. After providing for the suspension of a member failing to pay his dues 
within the 60-day period, it continues: 

“The only right left him being that of the ninety days’ grace under his enroll- 
ment certificate, if he is entitled to it.’ 

The paragraph of the certificate in question is entitled “Period of Grace,” and 
provides that any member coming within it “shall enjoy a period of ninety days 
grace,” and that if he dies within that period death benefits shall be paid “with a de- 
duction for unpaid dues. It is too narrow a construction of this provision to say 
that it is meant to be operative only where a member, being in arrears, dies within 
the 90-day period. Had that alone been intended, it would have been natural to 
couch the provision in simpler language. A period of grace ordinarily means a 
time allowed beyond that at which an obligation is strictly due; Taylor v. Prov- 
ident Sav. Life Assur. Soc. (C. C.) 134 F. 932, 935; Mercer v. South Atlantic 
Ins. Co., 69 S. E. 961, 111 Va. 699, 701; and it would be natural so to read it in this 
case. The concluding provision permitting a recovery in case of death within the 
90-day period is not to be read as restricting the preceding clause, but as granting 
a privilege additional to the rights to preserve membership by the payment of arrears 
of dues within that period. That right is, by reference, incorporated into the Italian 
version of article 24. Under either version, then, a member may continue his good 
standing in the order by paying his dues within the 90-day period, if he is within 
the purview of the provision for a “period of grace” in his certificate of member- 
ship. 

[6] Fusco had been a member of the order sufficiently long to be entitled to the 
adavantage of that “period of grace.” He had a right to pay the installment which 
was due April lst when he met the Secretary on June 26th. He did give him the 
money, and the rights which accrued to him by that payment were not lost because 
the secretary misinformed him as to his position and he acquiesced. District Grand 
Lodge No. 4 v. Cohn, 20 Ill. App. 335, 342; Foresters of America v. Hollis, 78 P. 
160, 70 Kan. 71, 74, 3 Ann. Cas. 535; Supreme Council, A. L. of H., v. Orcutt, 119 
F. 682, 687, 56 C. C. A. 294; Sterling Life Ins. Co. v. Rapps, 130 Ill. App. 121. 

There is no error. 

All concur. 


METROPOLITAN LIFE INS. CO. v. MAIN 
(Supreme Court of Florida, Division B. May 30, 1925. Headnotes 
Filed March 23, 1926.) 

107 Southern Reporter 440 

(Syllabus by the Court.) 
INSURANCE—IF EVIDENCE, THOUGH CONFLICTING, IS SUFFI- 
CIENT TO WARRANT FINDING VERDICT WILL NOT BE DIS- 
TURBED BY APPELLATE COURT, IN ABSENCE OF VIOLATION 
OF RULE OF LAW; VERDICT FOR ONE SUING ON LIFE INSUR- 
ANCE POLICY, DEFENDED ON GROUND OF SUICIDE, HELD SUFFI- 
CIENTLY SUPPORTED BY EVIDENCE. 
Where the evidence is conflicting, but is sufficient to warrant the finding, the 

verdict will not be disturbed by the appellate court; no rule of law being violated. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


2. INSURANCE—TRIAL—PROFFERED TESTIMONY, FAIRLY TEND- 
ING TO REBUT OPPOSING TESTIMONY, IS ADMISSIBLE; IN AC- 
TION ON INSURANCE POLICY, DEFENDED ON GROUND OF SUI- 
CIDE, EVIDENCE FOR PLAINTIFF RELATING TO MARITAL RE- 
LATIONS BETWEEN HERSELF AND DECEASED HUSBAND, PUR- 
CHASE AND OWNERSHIP OF HOME, PLANS FOR ITS FUTURE 
IMPROVEMENT, LACK OF PRESSING DEBTS, AND OTHER MAT- 
TERS TENDING TO SHOW ABSENCE OF MOTIVE FOR SUICIDE, 
WAS ADMISSIBLE. 

sas Proffered testimony that fairly tends to rebut opposing testimony is admis- 
sible. 


(For other cases, see Insurance, Dec. Dig. §659[2]; Trial § 62.) 
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INSURANCE—WHERE INSURER CONTENDED THAT INSURED 

COMMITTED SUICIDE BY THROWING HIMSELF IN FRONT OF 

TRAIN, AND ENGINEER SO REPORTED, AND IT WAS SHOWN 

THAT WIDOW TRIED TO INDUCE ENGINEER TO CHANGE HIS 

REPORT TO AGREE WITH CONFLICTING REPORT BY CONDUC- 

TOR, HELD CONDUCTOR’S REPORT WAS PROPERLY ADMITTED 

TO SHOW THAT IT WAS MADE, AND THAT WIDOW COULD HAVE 

KNOWN OF IT AND BELIEVED IT. 

Where the engineer and the conductor made conflicting reports of an accidental 
killing of a man by a train at a railroad crossing, and in an action by the widow 
for damagés, it is shown that the widow endeavored to get the fireman to correct 
his report to make it correspond with the conductor’s report, the conductor’s report 
may be adduced, not to prove its truth, but to show that the report was made, and 
as tending to show that the widow could have known of it and believed it to be true. 

(For other cases, see Insurance, Dec. Dig., § 659[2].) 


Error to Circuit Court, Hillsborough County; L. L. Parks, Judge. 

Action by Elizabeth M. Main against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Knight, Thompson & Turner and Kelly & Sutton, all of Tampa, for plaintiff in 
error. 

A. T. Stuart and O. P. Hilburn, both of Tampa, for defendant in error. 

Browne, J. This is an action to recover on a life insurance policy. The in- 
sured was killed by being struck and run over by a moving railroad train. 

The policy contained clauses to the effect that it should become null and void 
if within one year from its issuance the insured should die from his own act, 
whether sane or insane; and that the provision for payment of an increased amount, 
if the nsured died from bodily injury should not apply, if the injury resulted di- 
rectly or indirectly from self-destruction, whether sane or insane. 

The insurance company defended on the ground that the deceased committed 
suicide by throwing himself in front of a moving railroad train. Upon that issue 
only the cause was tried. 


[1] The evidence is conflicting, and the jury found against the contention of 
the insurance company. We cannot say that the evidence did not warrant the find- 
ing, or that it preponderated in favor of the theory of suicide. 

[2] Seventeen assignments of error deal with objections to questions propounded 
to the plaintiff, Mrs. Elizabeth M. Main, relating to the marital relations of herself 
and her deceased husband, the purchase and ownership of their home, and his plans 
for its future improvement, the lack of pressing debts, ordering material from the 
state plant board for the protection of his citrus trees, and other matters tending to 
show absence of motive for self destruction. 

The plaintiff proved a valid existent policy issued by the defendant life in- 
surance company on the life of her deceased husband, in which she was the benefi- 
ciary; that he had been killed by a moving railroad train; what would be a reason- 
able attorney’s fee; and rested. 


Thereupon the defendant introduced evidence to establish that the deceased 
committed suicide. It was to rebut this contention that the questions objected to 
were propounded to the plaintiff, and, as the facts disclosed by her answers had 
that tendency, the objections to them were properly ‘overruled. 

[3] The defendant produced as a witness Earnest Krupp, the engineer who was 
running the locomotive when it struck and killed the insured, who testified that his 
train was running about 35 miles an hour, and, when within about 35 feet of him, 
the deceased looked up at the engine or at him, and when “within about 15 feet 
of him he put his hands up and threw himself in front of the train and was killed.” 

Krupp made a similar report in writing, and he and several other witnesses testi- 
fied that Mrs. Main interviewed them with the object of having Mr. Krupp change 
his statement as to how the accident occurred. 

This testimony, unexplained, was damaging to the plaintiff’s case. In. explana- 
tion of it, she testified that when she had these interviews, she had knowledge that 
Conductor W. V. Hull, who had charge of the train that killed the insured, had 
made a written report to the effect that the deceased “was sitting on fence at first 
cattle guard south Seffner, and went and got down and apparently fell in guard and 
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was killed”; that the purpose of her interviews was to try and have the engineer 
make his statement conform to the truth, as she believed it was stated in the con- 
ductor’s report. 

If such a report by Conductor Hull was in existence, it corroborated Mrs. 
Main’s testimony as to the object of her interviews, and dispelled the sinister aspect 
of her purpose in which the testimony of the defendant’s witnesses placed it. 

With regard to Conductor Hull’s report, Engineer Krupp was asked: 

“Q. From whom did the conductor get his information to make his report if 
you know? A. Why, I don’t know where he got that information that he turned 
in, but I told him down at the—when we all got back there—where the body lay, all 
how it occurred. 

“QO. You gave the conductor the information, did you not? A. As I related it 
here a while back. 

“Q. Whatever the information was, you gave it to the conductor? A. Yes, sir. 

“Q. You were, as far as you know, the only person who saw that accident. A. 
Yes, sir. 

“Q. And it was the conductor’s duty to send in a report of the accident? A. 
Yes, sir; he sends in a telegraphic report of all accidents. 

“Q. And the information that he acquired came from you? A. Yes, sir; sup- 
posed to come from me.” 

Further on in his cross-examination, he testified as follows: 

“Q. Did you tell the conductor at that time that W. D. Main was sitting on 
the fence at the first cattle guard south of Seffner and went to get down and ap- 
parently fell in the guard and was killed? A. I did not. 

“Q. Do you know W. V. Hull’s signature when you see it? A. Ygs, sir; I 
was very familiar with it. 

“Q. I hand you a paper and ask you if that is his signature at the bottom of 
that paper? A. I testified the last time that that signature did not look like his on 
account of the ‘L.’ 

“Q. Is that your testimony now? A. Yes, sir; that is my testimony now. 

“Q. In your judgment that is not his signature? A. No. sir; I do not think 
so, not in my judgment. 

“Q. And that is on form 18-A? A. Yes, sir; that is form 18-A. 

“Q. A printed report that the conductor sent in? A. Yes, sir. 

“Q. And that report does not agree with your statement? A. No, sir.” 

Thereupon the plaintiff produced as a witness J. H. Lundy, who was station 
agent at Seffner when the accident occurred. He identified Conductor Hull’s report. 
He testified that it was a telegraphic report of the accident, made out by Con- 
ductor Hull, who signed it in his presence, and he (the witness) sent it in. 

In this condition of the testimony, the official report signed by Conductor Hull 
became very material. If such a report was made, and it contained a statement di- 
rectly contrary to that of the testimony of the engineer, Krupp, as to how the 
accident occurred, Mrs. Main was warranted in trying to have the engineer correct 
his statement so as to make it conform to the report of Conductor Hull, which she 
believed to be true. It was not a question of the truth of Hull’s statement, but 
merely that Mrs. Main knew of it, and believed it to be true. 

The plaintiff ordered in evidence Conductor Hull’s report, and it was admitted 
over the objection of. the defendant; the court stating to the jury: 

“That the contents of this paper are not to be taken by you as substantive evi- 
dence in the case, but the contents are only to show and explain the actions of the 
plaintiff and witness, Elizabeth M. Main, in the several conversations and inter- 
views with the various witnesses in the case, which explains her actions as she 
claims to get certain statements of certain witnesses in the case corrected, and are 
claimed on the other side of the case that it was an attempt on her part to obtain a 
change of the testimony of these same witnesses. Now this paper is offered only 
for the purpose of explaining her actions in that regard, and is not offered as sub- 
stantive evidence to prove anything else in the case.” 

When the court concluded his instructions to the jury with regard to the pur- 
pose for which the report was allowed in evidence, Mr. Turner, of counsel for the 
defendant, said: 

“Unless as impeachment of the engineer’s statement.” 

Whereupon the court added: 
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“It is offered to impeach the testimony of Engineer Krupp as to the signature 
of the conductor, and is to be received by you gentlemen for that purpose or those 
two purposes and no other.” 

The purpose for which this report was admitted in evidence was a proper one, 
as it removed from the plaintiff the suspicion of a corrupt motive that had been cast 
upon her by the testimony of Krupp and other witnesses. It established the fact 
that there was in existence a report differing from the one Engineer Krupp made; 
that Mrs. Main knew of it; that she believed it was true and desired to have the 
engineer make a statement in accord with what she believed to be true. 

Unless the report was introduced in evidence, the jury would have been war- 
ranted in believing that no such report existed. For the purpose, therefore, of cor- 
roborating her testimony and explaining her conduct, it was properly admitted in 
evidence. 

Whether or not it was proper to admit it for the purpose of impeachment, it is 
not necessary to decide, because what was said by the court with regard to that was 
at the request of Mr. Turner, counsel for the defendant and he having asked the 
court to admit it for the purpose of “impeachment of the engineer’s statement,” the 
defendant cannot now be heard to complain. 

Other assignments relating to rulings, which if errors are not of sufficient im- 
portance to warrant a reversal, do not need to be discussed. 

The judgment is affirmed. 
West, C. J., and Whitfield, Ellis, Terrell, and Strum, J. J., concur. 


FARMERS’ & MERCHANTS’ BANK — LIFE INS. CO et AL. 
(No. 4976.) 
(Supreme Court of Georgia. Feb. 11, 1926.) 
131 Southeastern Reporter 902 
(Syllabus by the Court.) 
INSURANCE—CASH SURRENDER AND LOAN VALUE OF LIFE INSUR- 
ANCE POLICY ACCRUING AT END OF TONTINE PERIOD IS NOT 
SUBJECT TO GARNISHMENT BY INSURED’S CREDITORS; CASH 
SURRENDER AND LOAN VALUES OF LIFE INSURANCE POLICY 
ARE NOT AVAILABLE TO INSURED’S JUDGMENT CREDITOR, IN 


EQUITY PROCEEDING TO OBTAIN RELIEF ANALOGOUS TO GARN- 
ISHMENT AT LAW. 


The cash surrender and cash loan value of a policy of life insurance, accruing at 
the end of a splendid tontine period, is not subject to garnishment by creditors of the 
insured; nor will such values be made available to the judgment creditor of the 
insured by a court of equity in proceedings instituted for the purpose of obtaining 
equitable relief analogous to a process of garnishment at law. Applying this rule, 
the court did not err in sustaining the general demurrer to the petition. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Hines, J., dissenting in part. 

Error from Superior Court, Laurens County; R. Earl Camp, Judge. 

Suit by the Farmers’ & Merchants’ Bank against F. A. Brantley, in which the 
National Life Insurance Company was made garnishee. Judgment for defendant and 
garnishee on demurrer, and plaintiff brings error. Affirmed. 

Hardwick & Adams, of Dublin, for plaintiff in error. 

Blackshear & Harrell and G. C. Bidgood, all of Dublin, Slaton & Hopkins, of 
Atlanta, and Geo. B. Young, of Montpelier, Vt., for defendant in error. 

Beck, P. J. The Farmers’ & Merchants’ Bank obtained in the city court of 
Dublin two common-law judgments against F. A. Brantley, each for the sum. of 
$394.65. While the suit was pending upon which the second of these judgments was 
obtained, the bank sued out summons of garnishment against the National Life In- 
surance Company, directing it to answer to the city court of Dublin what property, 
money, or effects it had in its hands belonging to the defendant. The garnishee filed 
its answer, denying that it owed Brantley anything, or that it had in its hands any 
property, money, or effects belonging to him. It admitted, however, that Brantley 
was the holder of its life insurance policy No. 364088, payable to his executors, ad- 
ministrators, and assigns, and that on September 1, 1924, and on the date of its 
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answer the policy had a cash surrender value of $252 and a cash loan value of $276; 
but it alleged that Brantley had neither surrendered his policy, nor made application 
for its cash surrender value, nor had he made any application for a loan on the 
policy in accordance with its provisions, and it therefore asserted that, since Brantley 
had not exercised either of these options, it owed him nothing and had no property, 
money, or effects of his in its hands. This answer was traversed by the bank. While 
the issue thus made was pending in the city court, the bank brought its petition against 
Brantley and the insurance company, seeking to merge the proceedings in the city 
court into an equitable proceeding and have a court of equity declare that the insurance 
company was the holder of the equitable assets belonging to Brantley that ought to 
be applied by the court to the payment of the bank’s executions. In answer to this 
petition the insurance company admitted that the facts as to the cash surrender and 
cash loan values of Brantley’s policy were as already set out, but asserted that, until 
Brantley surrendered his policy and demanded its cash surrender value, or applied 
for a loan under the provisions of the policy, it owed him nothing, and had no assets 
of his in its hands that could be reached by his creditors. 

Both Brantley and the insurance company demurred generally on the ground that 
there was no equity in the petition, and that no cause of action was stated. The 
demurrer was sustained, and the plaintiff excepted. 

The plaintiff contends that the provision in a policy of life insurance that, at the 
end of a specified period, the insured shall have the right, without the assent of any 
beneficiary (in the instant case the estate of the insured is the beneficiary), to with- 
draw in cash the accumulated surplus apportioned to the policy by the company, or 
to borrow a certain amount of money upon the sole security of the policy, creates an 
asset that may be reached and attached by a creditor of the insured during the life- 
time of the insured. We have reached a conclusion that compels us to refuse assent 
to this proposition upon which the petitioner based his case. In brief, the conten- 
tion of the plaintiff is that the cash surrender and cash loan values of q policy of 
life insurance accruing at the end of a specified tontine period is subject to garnish- 
ment by creditors of the insured, and that this is true, although the insured is not 
insolvent, and has made no application for the loan value nor offered to surrender 
the policy in order to withdraw the cash value. We do not think that a discussion 
is necessary to show that the loan value in a policy of life insurance cannot be 
made available to garnishment process. The nature itself of the loan value pre- 
cludes its being held to be a debt due the insured by the company. Until steps have 
been taken by the insured to effect a loan, in case he should desire to take advantage 
of the provision in the policy relating to a loan, and until the loan transaction is 
completed, the insurer is not in any sense indebted to the insured; and the provision as 
to the loan value of the policy is a mere privilege to the insured, to be taken advantage 
of by him upon the terms and conditions prescribed in the policy. A court of equity 
certainly cannot compel a policyholder to make application for and secure a loan 
from the company, even though under the conditions stated in the policy the loan 
would automatically’ follow the making of the application therefor. And, while there 
might apparently be more ground for holding that the cash surrender value of the 
policy could be reached by garnishment proceedings, because of its closer analogy 
to a debt due the insured, we do not think that the analogy can be trusted to such an 
extent as would justify a court of equity in adjudging that it is collectible in pro- 
ceedings like the present, or in any other proceedings at law or equity, until the 
policyholder himself has voluntarily taken steps to make effective the provisions in 
the policy relating to a cash surrender value thereof. Counsel for the plaintiff in 
their brief quote the following from the treatise on garnishment in 28 Corpus Juris: 

“A life insurance company’s liability for accrued cash accumulations is subject to 
garnishment. The same is true of the surrender value of the policy after the expira- 
tion of the specified accumulation period, but not prior thereto, except, in some 
jurisdictions, by so-called equitable garnishment, and in the case of a perpetual policy, 
with the right of surrender, assured has no garnishable interest prior to the exercise 
of his right of surrender. It has been held that an option to apply cash accumulations 
or surrender value upon future insurance will not prevent the insurer’s liability from 
being subject to garnishment where such option has not been exercised.” 28 C. J. 
168. > 

They insist that the doctrine laid down here supports their contention. In part it 
apparently does; for it is stated broadly that a life insurance company’s liability for 
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accrued cash accumulations is subject to garnishment, and that there are decisions 
holding in effect that an option to apply cash accumulations or surrender value upon 
future insurance will not prevent the insurer’s liability from being subject to garnish- 
ment where such option has not been exercised. But it will also be noticed in this 
connection that the writer of the article referred to states, “but there is authority to 
the contrary.” One of the cases cited in support of the text is that of Ellison v. 
Straw, 97 N. W. 168, 119 Wis. 502. And in their argument counsel for the plaintiff 
insist that the facts in the case at bar bring it squarely within the rule laid down in 
the case just cited, and make the case controlling here if the same be followed by 
this court. That case differs in material particulars from the instant case, as will 
appear from the following ruling of the court: 

“But again it is insisted that no absolute debt existed as to the defendant, Alonzo 
W. Straw, unless it was shown that he had exercised his election that the accumula- 
tion be paid to him in money, instead of being applied by the insurance company 
either to provide an annuity for future premiums on this policy, as it was agreed that 
it should be if he exercised no election within sixty days, or to the purchase of other 
forms of insurance. We shall not deem it necessary to decide whether the exercise 
of Straw’s election so constituted a condition precedent to the absolute liability to 
him that garnishment would not lie in its absence. It suffices for the determination 
of this contention by the appellants that the trial court has affirmatively found that 
at the time of the service of the garnishee summons the accumulation had become 
payable absolutely. In support of this finding of fact, it must be assumed that any 
steps legally necessary to its correctness were established by the evidence. Appel- 
lants have seen fit to come here without exception to the findings, and without a bill 
of exceptions to inform us of the proofs. It is not impossible that there may have 
been definite proof of the exercise by A. W. Straw of the election vested in him by 
the policy, and of the making of a demand for this sum. If such facts were not 
established, and were necessary to the ultimate fact found by the court, appellants 
should have reserved exception to that finding and brought the evidence up on this 
appeal.” 

And certain other decisions, which we will not take up in detail, relied upon by 
plaintiff, are based upon fa¢ts different from those in this record, though in some of 
them language can be found of an import at variance with our ruling in this case, 
and which is more in accord with the contentions of the plaintiff. But a different 
rule is laid down in decisions by the Appellate Division of the Supreme Court of 
New York, and we think that is the sounder rule. See Columbia Bank v. Life As- 
surance Society, 80 N. Y. S. 428, 79 App. Div. 601, But we rest our decision in the 
case upon the ground—and it seems to us perfectly sound—that neither the cash sur- 
render value nor the cash loan value of a policy of life insurance like that in ques- 
tion here can be treated as a debt due the insured by the company, until steps have 
been taken by the insured to effect the loan or to withdraw in cash the accumulated 
surplus apportioned to the policy by the company. The making of the application 
for the loan and the surrender of the policy to withdraw in cash the accumulated 
surplus apportionable to the policy are acts dependent upon the volition of the assured, 
and a court of equity cannot compel him to take those steps, nor can it render a 
decree which renders the taking of those steps upon the part of the insured unneces- 
sary. That the insured shall do certain things in order to withdraw the cash sur- 
render value of the policy, or to secure a loan, is a part of the contract; and whether 
he will perform these essential acts is a matter which he can decide and has a right 
to decide without the intereference of a court of equity. There was no debt due 
from the insurance company to the insured, under the facts recited, that could be 
reached at law by the process of garnishment; nor can equity, which as a general 
rule follows the law, bring to bear upon the principal debtor in this case—that is, the 
insured—any force to compel him to perform acts which he does not -desire to per- 
form in order to convert a contingency into an actual debt upon the part of the insur- 
ance company. The right of the plaintiff cannot be considered as analogous to the 
right of specific performance; for specific performance depends upon the contract. 
And, where one has contracted to do a specific thing, as, for instance, to execute a 
deed, a court of equity, while it will not compel the actual signing of the deed, will 
render a decree which- will have the same effect as a deed duly executed by the 
promisor. 

Nor can the bankruptcy law be applied by analogy here. There are provisions in 
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the bankruptcy law which perhaps might authorize a court to render a decree making 
available to the trustee in bankruptcy the cash surrender value of a policy like this, 
but such a decree would be dependent upon the provisions in the bankruptcy law. 

It follows from what we have said that the court was right in sustaining the 
general demurrer to the petition. 

Judgment affirmed. 

All the Justices concur. 

Hines, J. (concurring specially). I cannot agree to all that is said in the majority 
opinion. I agree that a court of equity will not compel a policyholder to make 
application for and secure a loan from the insurer, and apply the proceeds of the 
loan to a claim held by a creditor of; the policyholder. But, where the policy 
of life insurance is payable to the estate of the policyholder, and the policy has a 
cash surrender value, a court of equity, will, in a proper case, subject such a cash 
surrender value to the claim of the creditor. In such a case a court of equity will 
compel the insured to do, or do for him, the things necessary to be done in order to 
secure such cash surrender value, and will apply the same to the claim of the creditor. 
.The rights of creditors are favored by the courts. Civil Code 1910, § 3217. Courts 
of equity should assist creditors in reaching equitable assets in any case where 
to refuse interference would jeopardize the collection of their debts, section 3217. 
Equitable assets may be reached by a creditor in any case where he shows that there 
is danger of not being satisfied out of legal assets. Civil Code, § 4601. I am clear 
that under the above principles the cash surrender value of a policy upon the life of 
an insured, payable to his estate, can in equity, under a proper case, be reached by 
a judgment creditor. 

I concur in the result reached, solely because the petition fails to allege that there 
is a that the plaintiff’s claim cannot be satisfied out of legal assets of the 
debtor. 


NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, TENN., v. 


MARTIN. (No. 16509.) 
(Court of Appeals of Georgia, Division No. 2. Jan. 16, 1926. Rehearing Denied 
Feb. 13, 1926.) 
132 Southeastern Reporter 120. 
(Syllabus by the Court.) 

1. INSURANCE—UNATTACHED APPLICATION FOR LIFE INSURANCE 
HELD ADMISSIBLE, NOT AS PART OF CONTRACT, BUT TO SHOW 
CONTRACT WAS FRAUDULENTLY PROCURED. 

“Although the unattached application could not be admitted for the purpose of 
showing a breach of the contract, since it forms no part of the contract,” still, where 
one of the defenses is that “the policy was fraudulently procured by reason of false 
and fraudulent representations material to the risk, the application is admissible, not 
as a part of the contract, and not for the purpose of showing that the policy was 
void under the contract, but to show that it was fraudulently procured.” Couch v. 
National Life &-Accident Ins. Co., 34 Ga. App. , 130 S. E. 596. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


2. INSURANCE—WHERE PROOF DID NOT SHOW INSURED’S FRAUDU- 
LENT REPRESENTATION, IN PROCURING POLICY, WHICH WAS 
NOT TO BE EFFECTIVE IF INSURED WAS IN BAD HEALTH AT 
TIME OF ISSUANCE, REFUSAL TO INSTRUCT THAT INSURED 
COULD NOT RECOVER IF IN BAD HEALTH AT TIME OF ISSUANCE, 
IRRESPECTIVE OF HIS KNOWLEDGE THEREOF, WAS NOT 
ERROR; POLICY REQUIRING DELIVERY WHEN INSURED WAS IN 
SOUND HEALTH, ISSUED ON INSURED’S REPRESENTATIONS OF 
SOUND HEALTH AND OPINION OF AGENT, WILL NOT BE 
AVOIDED BECAUSE INSURED MIGHT HAVE BEEN INFLICTED 
WITH FATAL MALADY UNKNOWN TO HIM AT THE TIME. 

In a suit on such a policy of life insurance, where the proof. failed to show that 
it was procured by false and fraudulent representations of the insured, and where 
the evidence was such as to warrant the conclusion that the policy was applied for 
and accepted in good faith, the court did not err in refusing to instruct the jury that, 
where the policy provides that no liability was assumed by the company prior to its 
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date, nor unless on said date the assured was alive and in sound health, the plaintiff 
could not recover, if it appear that, at the time the policy was issued, the assured 
was suffering with a disease which subsequently caused his death, irrespective of 
whether the assured was then conscious of bad health or knew that he was so 
afflicted. Under the recent ruling of this court in National Life & Accident Ins. Co. 
v. Smith, 129 S. E. 113, 34 Ga. App. ——, the term “sound health,” when thus used 
in a policy of insurance, is to be taken as the enjoyment of “such health and strength 
as to justify the reasonable belief that [the insured] is free from derangement of 
organic functions, or free from symptoms calculated to cause reasonable apprehension 
of such derangement, and to ordinary observation and to outward appearance her 
health is reasonably such that she may with ordinary safety be insured and upon 
ordinary terms, the requirement of good health is satisfied. * * * the term “sound 
health,” * * * used in a policy, means that the applicant has no grave impairment or 
serious disease, and is free from any ailment that seriously affects the general sound- 
ness and healthfulness of the system”—citing Joyce on Inurance (2d Ed.) § 2004; 
Atlantic & Birmingham R. Co. v. Douglas, 46 S. E. 867, 119 Ga. 658 (2), 661. See, 
also, Massachusetts Benefit L. Ass’n v. Robinson, 30 S. E. 918, 104 Ga. 256, 257 
(10), 289, 42 L. R. A. 261; Waters v. Supreme Conclave Knights of Damon, 31 S. E. 
155, 105 Ga. 151 (2). Thus, where the assured represents in good faith that he is 
in sound health, and, on the strength of such representation and upon the opinion of 
its agent, the policy is issued, and is in good faith accepted by the assured, the policy 
will not be avoided by reason of the fact that he might have been then afflicted with 
an incipient, unknown, and fatal malady, which had not at that time manifested itself 
or in any way deranged, impaired, or affected the general soundness and healthful- 
ness of the system. 


[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Sound Health.] 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
Error from City Court of Richmond County; J. C. C. Black, Jr., Judge. 


Action by Malvunia Martin against the National Life & Accident Insurance 
aoe of Nashville, Tenn. Judgment for the plaintiff, and defendant brings error. 
Affirmed. 

A. R. Williamson and Pierce Bros., all of Augusta, for plaintiff in error. 

Jas. S. Bussey, Jr., of Augusta, for defendant in error. 

Jenkins, P. J. [1, 2] The basis of the contract lay in the representation of the 
applicant and the opinion thus formed and otherwise arrived at by the insurer. The 
provision in the contract that no liability is assumed by the company prior to the 
date of the policy, or unless the assured shall be at that time in life and in sound 
health, would seem to be intended to cover such changes and exigencies as might 
arise after the application and medical examination or certificate of the agent and the 
time when the policy is issued. In Modern Woodmen of America v. Atkinson, 155 
S. W. 1135, 153 Ky. 527, it was held that: 

“A condition in a life insurance policy that it shall not be binding upon the 
insurer, unless on the date of its delivery the insured was in sound health, applies 
only to unsoundness of health arising after the application and medical examination, 
in which case the insurer must rely alone on the statements in the application to avoid 
a recovery, and is unavailable as a defense, unless it is shown that the insured’s 
disease developed between his application and the time when the policy was delivered.” 

In Priest v. Kansas City Life Ins. Co., 227 P. 538, 116 Kan. 421, the Supreme 
Court of Kansas held as follows: 

“The effect of a clause that a life insurance policy shall not take effect unless 
the applicant is in good health at the time of its delivery is to protect the company 
against a new element of risk through a change in the applicant’s condition arising 
after the company’s investigation has been made.” 

In the latter case a quotation from Fairfield v. Union Life Ins. Co., 196 III. 
App. 7, 15, is made as follows: 

“The record herein shows that-a period of time elapsed between the date of the 
applications and the medical examination above referred to, and the delivery of the 
policies. It is fair to presume that this situation arises in almost every instance 
where the defendant issues a policy. In that interim the insured may have become 
seriously ill or suffered a severe injury, greatly impairing his health. It is, there- 
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fore, fair to presume that the provision that said policy ‘shall not take effect until the 
first premium has actually been paid to and accepted by the company, and the 
policy delivered to and accepted by the insured while in good health, was intended 
to safeguard the defendant against any contingencies that might arise during such 
interim.” 


Numerous other citations are given by the Kansas court to sustain this interpreta- 
tion. 

In the instant case, the medical testimony upoh which the defendant relies is 
to the effect that the incipient disease which is alleged to have ultimately occasioned 
the death must have been in existence for from 5 to 15 years prior to the issuance of 
the policy. Under this interpretation of this provision of the contract, and in the 
absence of fraud in the procurement of the policy, it would be unnecessary to deter- 
mine what the rule would be as laid down in the second headnote, since the infirmity 
did not arise during the interval between the application and the issuance of the 
policy, and since the representation of the assured as to soundness of his health was 
not attached to the policy so as to form a part thereof. While we have discussed 
the question just dealt with in the opinion, and are inclined to agree with the sound- 
ness of the rule as here outlined, we do not so decide, but rest our judgment on the 
rule laid down in the second headnote, following the Smith Case. The basis of this 
decision is that a policy applied for and accepted in good faith cannot be ‘avoided by 
proof that the malady which ultimately occasioned the death must have existed in 
some incipient form prior to the issuance of the policy, but unknowingly and with- 
out at that time manifesting any symptoms or effect, or in any way causing reason- 
able apprehension of any impairment or derangement of the system, even though, by 
an acceptance of the contract, the assured may have warranted himself to be in sound 
health. To hold otherwise would involve far-reaching consequences to those who have 
been led to rely upon the protection of policies which have been applied for, issued, 
and accepted in good faith. 

To permit the insurer, upon the death of the insured, to go back of and behind 
the bona fide contract and set up its invalidity on account of some unknown and 
unmanifested disease, which from its nature and customary course must have been 
existent in some incipient form, although its existence was in no way manifest by 
any symptoms or effect, and despite the fact that the assured was at the time in the 
actual enjoyment of good health, would be to render doubtful and uncertain the 
protection afforded by every policy of life insurance, unless, perchance, it might 
contain other and independent provisions limiting the time of contestability. For 
example, in the instant case the medical testimony indicates that the disease must 
have originated at a period dating from 5 to 15 years prior to the contract of 
insurance. The cause or causes of death are ofttimes as subtle and obscure as any 
fact which relates to the life of man. It is rarely as simple a proposition as the 
verdict of a coroner’s inquest. Rather is it true, as some philosopher has said, that 


all life carries within itself the germ of its own dissolution—that to live is to begin 
to die. 


Judgment affirmed. 
Stephens and Bell, JJ., concur. 


NEW YORK LIFE INS. CO. v. COBB. (No. 16244.) 
(Court of Appeals of Georgia. Division No. 2. Feb. 18, 1926. Rehearing Denied 
Feb. 25, 1926.) 
132 Southeastern Reporter 122. 

1. INSURANCE—STATEMENT OF APPLICANT THAT ONLY DISEASE 
SUFFERED WAS NEURALGIA FROM TEETH FOUR YEARS PRIOR, 
WHICH LASTED THREE DAYS, HELD NOT AS MATTER OF LAW, 
IN VIEW OF PHYSICIAN’S TESTIMONY THAT APPLICANT WAS 
CURED OF FACIAL PARALYSIS BY EXTRACTION OF TEETH, A 
MISREPRESENTATION OF MATERIAL FACTS. 

Where applicant for life insurance stated that only disease suffered was neuralgia 
from teeth four years prior, which attack lasted three days, and that he had recovered, 
when in fact ailment was designated by physician as facial paralysis, from which he 
was completely cured by extraction of teeth, and at time showed symptoms of 
abnormally high blood pressure, and where examination showed no kidney or any 
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other trouble, it cannot be eld as matter of law that applicant misrepresented ma- 
terial facts. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
2, APPEAL AND ERROR. 
Admission of testimony that character of insured was good, if error, because 
foundation therefor was not laid, was harmless, in view of witness’ knowledge. 
(For other cases, see Appeal and Error, § 1050[4].) 


Error from Superior Court, Cherokee County; D. W. Blair, Judge. 

Suit by M. M. Cobb against the New York Life Insurance Company. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

Bryan & Middlebrooks, of Atlanta, Howell Brooke, of Canton, and Louis H. 
Cooke, of New York City, for plaintiff in error. 

Wood & Vandiviere, of Canton, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. [1] 1. Where an applicant for life insurance stated in his appli- 
cation that the only disease from which he had suffered was an attack of neuralgia 
from the teeth, about four years prior to the date of the application, which attack 
lasted for three days, was moderate, and that he had completely recovered therefrom, 
that he was treated for such disease by a certain named physician, who was the 
only physician who had treated him, when in fact the ailment from which the 
applicant had suffered was designated by the attending physician as “facial paralysis,” 
from which he had completely recovered after having all of his teeth extracted, and 
when in fact the physician named had examined him éight or ten times during a 
period of about four years, and at one time had found that he showed symptoms 
of an abnormally high blood pressure, which might have been brought on from the 
condition of the teeth or from overeating, overwork, or from kidney trouble, and 
that the physician had warned the applicant that, unless he followed a diet, he might 
suffer from apoplexy, and where in fact none of the examinations showed kidney 
erouble, or any other trouble than as above indicated, it cannot be held as a matter 
of law that the applicant, in his application for insurance, misrepresented material 
facts. 

[2] 2. Although a witness for the defendant may have testified as to the good 
character of the insured, without the foundation therefor having been formally laid, 
yet where the extent of the witness’ knowledge of the character of the insured 
appears from the evidence, the admission of his testimony that the character of the 
insured was good, if error, was Harmless to the defendant. The probative value of 
such evidence was for the jury. 

3. The evidence authorized a finding that the testimony of another physician 
which was favorable to the defendant, had been impeached, and also authorized the 
verdict found for the plaintiff. No error of law appears. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


AMERICAN NAT. INS. CO. v. POTTS. 
(No. 16491.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 13, 1926.) 
132 Southeastern Reporter 142 
(Syllabus by Editorial Staff.) 

1. INSURANCE—INSURED, WHO ON DATES OF APPLICATION AND 
OF ISSUANCE OF POLICY HAD TUBERCULOSIS OF THROAT AND 
WAS IN BAD HEALTH WAS NOT IN “SOUND HEALTH” AT DATE 
OF POLICY. 

Insured, who on date of application and on date of policy had tuberculosis of 
the throat and was to all appearances in bad health, and who died 21 days thereafter, 
was not in “sound health” at date of issuance of policy. 

[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Sound Health.] 

(For other cases, see Insurance, Dec. Dig., § 136[4].) 


2. INSURANCE—WHERE POLICY PROVIDED THAT NO OBLIGATION 
WAS ASSUMED BY INSURER UNLESS ON DATE OF POLICY IN- 
SURED WAS IN SOUND HEALTH, NOTICE TO AGENT OF IN- 
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SURED’S SICKLY CONDITION ON DELIVERY HELD NOT WAIVER 

OF SUCH PROVISION BY INSURER. 

Where life policy provided no obligation was assumed by insurer unless on date 
thereof insured was in sound health, notice to agent delivering policy of insured’s 
sickly condition at the time, which was unknown to other officials of insurer, did 
not constitute waiver by it of such provision, where under policy agent delivering 
it had no power to waive its provisions. 

(For other cases, see Insurance, Dec. Dig., § 141[1].) 


Error from City Court of Floyd County; John W. Bale, Judge. 
Action by Lula Potts against the American National Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed. 
Maddox, Matthews & Owens, of Rome, for plaintiff in error. 
Porter & Mebane, of Rome, for defendant in error. 
Syllabus Opinion by the Court 


STEPHENS, J. [1] 1. An insured person who, upon the date of making applica- 
cation for life insurance and upon the date of the issuance of the policy, was suffer- 
ing from tuberculosis of the throat, and who was, to all appearances, in bad health, 
and who died within 21'days thereafter, was not in sound health at the date of the 
issuance of the policy. 


[2] 2. Where a policy of life insurance provides that “no obligation is assumed 
by the company prior to the date hereof, nor unless on said date the insured is alive 
and in sound health,” notice to the agent who delivered the policy of the sickly con- 
dition of the insured at the time of the issuance and delivery of the policy, which 
condition was unknown to any other official of the company, was insufficient to 
constitute a waiver by the company of the above-quoted provision of the policy, 
where, by the terms of the policy, the powers of the agent delivering the poliicy were 
expressly limited and the agent had no power to waive any of its provisions; the 
limitations upon the agent’s authority being contained in the policy in the following 
terms : 

“All statements made by the insured in the application herefor shall, in the 
absence of fraud be deemed representations and not warranties. Its terms cannot 
be changed or conditions varied, except by a written agreement, signed by the presi- 
dent or scretary. Therefore agents (which term includes superintendents and as- 
sistant superintendents) are not authorized and have no power to make, alter, or 
discharge contracts, waive forfeitures, or receive premiums on policies in arrears 
more than four weeks, or to receipt for same in the receipt book, and all such ar- 
rears given to an agent shall be at the risk of those who pay them, and shall not be 
credited upon the policy, whether entered in the receipt book or not.” Reliance Life 
Ins. Co. v. Hightower, 148 Ga. 843, 98 S. E. 469; American National Ins. Co. v. 
Floyd 34 Ga. App.—130 S. E. 531. 


[3] 3. In a suit by the beneficiary named in the policy to recover under the 
policy against the insurer for the death of the insured, where it appears undis- 
puted that the insured was not in sound health, as indicated in paragraph 1 of the 
syllabus, which condition was patent and known both to him and to the beneficiary 
at the time of the application for insurance and at the time of the issuance of the 
policy, a verdict for the defendant was demanded. A verdict having been rendered 
for the plaintiff, the trial court erred in not sustaining the defendant’s motion for 
a new trial upon the general grounds. 

Judgment -reversed. 

Jenkins, P. J., and Bell, J., concur. 


REILLY v. PENN MUT. LIFE INS. CO. OF PHILADELPHIA et al. 
(No. 37124.) 
(Supreme Court of Iowa. March 9, 1926.) 

207 Northwestern Reporter 583 
INSURANCE—EVIDENCE HELD TO SHOW THAT POLICY NAMING 
INSURED’S CORPORATION AS BENEFICIARY WAS TAKEN OUT 
FOR ITS GENERAL BENEFIT AND USE. 

Evidence held to show that life insurance policy, in which insured’s corporation 
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was named as beneficiary, was taken out for general benefit and use of corporation, 
and not merely payable to corporation as security for insured’s indebtedness. 


(For other cases, see Insurance, Dec. Dig., § 155.) 

2. INSURANCE—GENERAL CONTRACTING COMPANY, AGREEING TO 

PAY PREMIUMS, HAS AN INSURABLE INTEREST AT TIME POLICY 

IS ISSUED IN LIFE OF ITS OFFICERS. , 

Corporation, engaged in business of general contracting, agreeing to pay all 
premiums on insurance policy, has an insurable interest at time policy is issued in 
life of its officers. 

(For other cases, see Insurance, Dec. Dig., § 116[1].) 

3. INSURANCE. 

Creditor has an insurable interest in life of his debtor. 

(For other cases, see Insurance, Dec. Dig., § 116[5].) 
4. INSURANCE. 

One has an insurable interest in his own life, and may take out policy for bene- 
fit of creditor. 

(For other cases, see Insurance, Dec. Dig., § 116[1].) 


5. INSURANCE—ASSIGNEE OF POLICY MAY RECOVER INSURANCE 
THOUGH HE HAS NO INSURABLE INTEREST IN LIFE OF IN- 
SURED. 

Assignee of life insurance policy, though he has no insurable interest in life 
of insured, may nevertheless maintain an action thereon to recover insurance. 
(For other cases, see Insurance, Dec. Dig., § 122.) 


6. INSURANCE—INSURABLE INTEREST OF BENEFICIARY OF A 

LIFE POLICY AT TIME OF DEATH OF INSURED IS IMMATERIAL, 

IF IT EXISTED WHEN POLICY WAS ISSUED. 

If beneficiary of life policy has an insurable interest in insured when policy is 
issued, it is immaterial whether such insurable interest exists at time of insured’s 
death or not. 

(For other cases, see Insurance, Dec. Dig., § 123.) 


7. INSURANCE—RECOVERY BY CORPORATION AS BENEFICIARY 
IN POLICY ON LIFE OF ITS OFFICER IS NOT DEFEATED BY 
ITS LACK OF INSURABLE INTEREST AT TIME OF DEATH OF 
INSURED. 

Right or corporation as beneficiary in policy on life of its officer, in whom it had 
an insurable interest when policy was issued, to recover proceeds for its own bene- 
fit, is not defeated by fact that corporation was a creditor of insured at time of his 
death only to extent of premiums advanced, and did not then have an insurable 
interest on insured’s life. 

(For other cases, see Insurance, Dec. Dig., § 123.) 


8 INSURANCE—BENEFICIARY’S RIGHT OF RECOVERY IS NOT DE- 
FEATED BY TERMINATION OF INSURABLE INTEREST IN LIFE 
OF INSURED. 

Right of a designated bencficiary, for whose use and benefit policy was taken 
out, to receive proceeds thereof, is not defeated by termination of insurable interest 
in life of insured. 

(For other cases, see Insurance, Dec. Dig., § 123.) 


Appeal from District Court, Polk County, Jos. E. Meyer, Judge. 

Action upon a policy of life insurance. The insured paid the proceeds of the 
policy into court, and the controversy is between the beneficiary named in the policy 
and the surviving widow, who is also the adminitratrix of the estate of the insured. 
A decree was entered in favor of the beneficiary named in the policy, and the plain- 
tiff appeals. Affirmed. 

Wilson & Shaw and Howard L. Bump, all of Des Moines, for appellant. 

Stipp, Perry, Bannister & Starzinger and W. E. Miller, all of Des Moines, for 
appellees. 

STEVENS, J. The admitted facts are that Paul V. Reilly owned 50 shares of the 
capital stock of the J. W. Turner Improvement Company, incorporated, and in 1906 
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became, a director and the secretary thereof. The corporation was engaged in the 
business of general contracting for the construction of public works, such as 
sewers, paving, etc. It had a capital stock of $15,000, owned almost entirely by 
Reilly and J. W. Turner. On March 5, 1910, Reilly made application to the Penn 
Mutual Life Insurance Company for two policies‘ upon his life for $5,000 each. 
The application was accepted by the company and policies issued designating the 
J. W. Turner Improvement Company as beneficiary. At or about the same time 
J. W. Turner made application to the same company for two policies, one for $10,000 
and one for $5,000 upon which life policies were issued, also designating the cor- 
poration as beneficiary. The right to change the beneficiary was not reserved in 
the policy. The premiums on all of the policies were paid by the corporation for 
a time, and thereafter they were paid by borrowing the amount of the insurance 
company on the policy. Reilly resigned his office as secretary and treasurer, and 
also as a director, of the corporation, and organized a new and independent busi- 
ness of the same character as that in which the corporation was engaged. Reilly 
was not, at the time he resigned his office in the corporation, indebted to it in any 
way except for the premiums advanced by it upon the policies. He retained his 
stock in the corporation until his death, which occurred November 6, 1923. The 
policies upon the lives of Reilly and Turner were obtained for the use and benefit 
of the corporation in pursuance of an agreement and understanding between them 
prior to making application therefor. Appellant claims the proceeds of the policy, 
less the amount due the corporation for premiums advanced, as administratrix of 
her husband’s estate. The ground upon which her claim is predicated is that the 
policies were taken out on the life of her husband and made payable to the corpora- 
tion as beneficiary for the sole purpose of securing the payment of any and all 
indebtedness of her husband thereto. 

It is, as already stated, conceded by the corporation that the insured was indebted 
to it only for the premiums paid by it. The answer alleges that the policies were 
taken out by the corporation upon the life of Reilly, who was then secretary and 
treasurer and one of the directors thereof, for the use and benefit thereof, that it 
paid the premiums as stated, and that it is therefore entitled to the proceeds thereof. 
The only testimony introduced upon the trial to show the purpose for which the 
policies were taken was that of J. W. Turner. We quote the following brief excerpt 
therefrom: 

“Prior to taking out this policy, Mr. Reilly, Mr. Brett, and myself had talked 
the matter of insurance over for months, and it was understood and decided among 
ourselves that we ought to cover the officers of the corporation by insurance so that, 
as they were the principal assets of a construction company such as we were and in 
the event of the death of either of us, we would have an income, or a—I don’t know 
just the word I want to say. The corporation would get the benefit of that insur- 
ance to help tide over the loss that we would be subject to by the death of said official. 
Second, that at any time it should be necessary to borrow money on these policies 
that we would have an asset that could be readily converted into some cash. In 
1907 during the panic we were badly pressed for money sufficient to carry on our 
business, and we had that in mind in discussing the matter of insurance as one of 
the reasons for taking out the policies. Mr. Reilly was the principal advocate of the 
insurance scheme. One policy for $5,000 and one for $10,000 was taken out on my 
life, and two policies of $5,000 each were taken out on Reilly’s life. It was always 
stated that the company would take care of all premiums and were to be beneficiaries 
in the event of the death or of the policies maturing. The amount now due on the 
two policies is $6,710, after deducting the lien. The J. W. Turner Improvement 
Company borrowed money several times on these policies from the Penn Mutual. 
Mr. Reilly was informed of the fact of borrowing and took part in them. We 
carried the insurance premium accounts together, and they were always grouped 
together. The policies bore the same date, and they were bunched together and paid 
together. Mr. Reilly was in charge of the books from 1910 to 1917. Mr. Reilly 
did not make any claim to the J. W. Turner Improvement Company, so far as we 
know, or any claim of interest in these policies, so far as I know. Mr. Reilly was a 
stockholder in the company from the time he went with it as an officer. He owned 
50 shares. He owned 50 shares at the time of his death.” 

[1] From this testimony it is clear that the policy was not taken out by Reilly 
and made payable to the corporation as security for indebtedness of his thereto. 





848 | The Insurance Law Journal, Vol. 66 [June, 1926 


The arrangement was mutual between the parties, and it is manifest that the in- 
surance was taken out for the general benefit and use of the corporation. 

The proposition of appellant is briefly and succinctly stated by her counsel in 
argument as follows: 

“Our position in this matter may be stated as follows: The insurance upon the 
life of Reilly for the benefit of the corporation is in the nature of insurance for 
the benefit of a creditor, and when the interest of the creditor ceases in the assured, 
the right to the proceeds of the policy ceases, but does not make the policy void; on 
the other hand, the proceeds belong to the estate of the deceased, and the beneficiary 
named, the creditors or the corporation, is trustee of the funds for the benefit of the 
decedent’s estate.” 

[2-4] We may, for the purpose of this case only,,assume that if the policy was 
taken out for the benefit of the corporation as a creditor only, its interest in the 
proceeds thereof terminated upon the payment thereof. It is conceded that the cor- 
poration had an insurable interest in the life of the insured as an officer of the 
company at the time application was made and the policy issued, and it is well 
settled that a creditor has an insurable interest in the life of his debtor. Of course 
the insured had an insurable interest in his own life, and could himself take out a 
policy for the benefit of a creditor. It may also be assumed, for the purposes of our 
discussion only, that the corporation at the time of the insured’s death did not have 
an insurable interest in his life unless as creditor for premiums paid, and that, in the 
absence thereof, it could not take out a valid policy for its own use and benefit upon 
his life. 

Principal reliance is placed by counsel for appellant upon Cheeves v. Anders, 
28 S. W. 274, 87 Tex. 287, 47 Am. St. Rep. 107. Plaintiff in the above cited case was 
the assignee of a policy taken out upon the life of one Chilton in favor of Cheeves 
& Chilton, a corporation, as beneficiary. All premium on the policy was paid by 
the co-partnership. The court held that to allow one who has no insurable interest 
to be the owner of a policy of insurance upon the life of a human being is contrary 
to the public policy of Texas, and that a policy taken out in favor of a partnership 
as beneficiary is valid as against the insurer, but that the partnership could profit 
only thereby to the extent of the insured’s indebtedness thereto, and that the part- 
nership would hold the excess merely as trustee for the benefit of those entitled 
by law to receive it. 

It is held in most jurisdictions that the insured may take out a policy on his 
own life in favor of any one’as beneficiary whether such beneficiary has an insur- 
able interest in his life or not, “provided the transaction is bona fide without collu- 
sion, not intended to circumvent the law, nor a mere cover for the wager.” Joyce on 
Insurance, § 894b: Davis v. Brown, 65 N. E. 908, 159 Ind. 644; Hawley v. A<tna 
Life Ins. Co., 125 N. E. 707, 291 Ill. 28; United Sec. Life Ins. & Trust Co. v. Brown, 
113 A. 446, 270 Pa. 270; Atkins v. Cotter, 224 S. W. 624, 145 Ark. 326; Haberfeld 
v. Mayer, 100 A. 587, 256 Pa. 151; Cohen v. Edinberg, 114 N. E. 294, 225 Mass. 
177; Am. Nat. Ins. Co. v. Moore, 70 So. 190, 14 Ala. App. 413; Floyd v. Met. Life Ins. 
Co. 90 A. 404. 5 Boyce (Del.) 51; Langford v. Nat. Life, etc., Co. 173 S. W. 
414, 116 Ark. 527, Ann. Cas. 1917A, 1081; Union Fraternal League v. Walton, 34 
S. E. 317, 109 Ga. 1, 46 L. R. A. 424, 77 Am. St. Rep. 350. The doctrine of these 
cases is not really before us, as both parties treat the policies as having been issued 
at the instance of, and, in one sense or another, for the benefit of, the corporation. 

[5] The Texas and some other courts hold to the contrary. The question has 
not been squarely before this court, but the doctrine was stated in Belknap v. Johns- 
ton, 86 N. W. 267, 114 Iowa, 265, and in Mitchell v. Grand Lodge, I. K. of H., 30 
N. W. 865, 70 Iowa, 360, we sustained recovery under the provisions of a policy in 
favor of a beneficiary who was not insured’s wife, heir or a member of his family. . 
The rule in this state is that an assignee of a policy, although he has no insurable 
interest in the life of the insured, may..nevertheless maintain an action thereon 
against the insurer and recover the insurance. Farmers’ & Traders’ Bank v. John- 
son, 91 N. W. 1074, 118 Iowa, 282. 

[6] It thus appears that the doctrine of the Texas court, so far as the right 
of a beneficiary to assign the policy to one not having an insurable interest in the 
insured is concerned, is contrary to the rule in this state. It is the rule in most 
jurisdictions, including Iowa, that if the beneficiary for whose benefit a policy has 
been issued has an insurable interest in the insured when the policy is issued, it is 
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immaterial whether such insurable interest exists at the time of his death or not. 
Schmidt v. Hauer, 111 N. W. 966, 139 Iowa, 531; White v. Brotherhood, 99 N. W. 
1071, 124 Iowa, 293, 66 L. R. A. 164, 104 Am. St. Rep. 323, 2 Ann. Cas. 350. 

The question, however, involved upon this appeal, is not whether the absence 
of an insurable interest of the beneficiary in the life of the insured at the time of 
his death could have been pleaded by the insurer as a defense to the policies, but 
what is the effect thereof upon the right of such beneficiary under the facts of this 
case to claim the insurance. That is, would such beneficiary, if it had received the 
proceeds of the policy, hold the same as trustee only for the estate of the insured, 
or for its own use and benefit absolutely? The question has not previously been 
before this court. We have held that a divorced wife, named as beneficiary in a 
life policy during the continuance of the marriage, is nevertheless entitled to claim 
the insurance. White v. Brotherhood, supra; Schmidt v. Hauer, supra. 

The Supreme Court of.Tennessee, in Wurzburg v. N. Y. Life Insurance Co., 
203 S. W. 332, 140 Tenn. 59, L. R. A. 1918E, 566, held that the right of a cor- 
poration to claim the proceeds of a policy taken out on the life of its manager 
is not lost by the severance of his connection with the company. 

There is a dearth of authority on the point before us, the Texas case being 
the only one sustaining the contention of appellant. Other cases cited by counsel 
for appellee to the contrary are Atkins v. Cotter, 224 S. W. 625, 145 Ark. 326; Mutual 
Aid Union v. White, 267 S. W. 137, 166 Ark. 467; 2 Joyce on Insurance, § 902. 

[7, 8] Appellee was a creditor of the insured at the time of his death only to the 
extent of the premiums advanced by it. It did not then have an insurable interest in 
his life, and could not have taken out a policy thereon for its own use and benefit. 
But, under the rule announced in our own cases cited, supra, as well as those cited 
from other jurisdictions, we see no escape from the conclusion that the right of the 
designated beneficiary, for whose use and benefit the policy was taken out, to 
receive the proceeds thereof, is not defeated by the termination of its insurable 
interest in the life of the insured. This being true, the trust doctrine can have no 
application. It is clear.from the testimony quoted above that the policies taken out 
upon the lives of Reilly and Turner were not for the purpose of securing any in- 
debtedness which they might respectively owe to the corporation, but the mutual 
purpose of the parties was to benefit the corporation. 

It is our conclusion that the designated beneficiary is entitled to claim the fund 
in controversy. This being true, the decree of the court below is affirmed. 

De Graff, C. J., and Faville and Vermilion, J. J., concur. 


SALTER et ux. v. SECURITY BEN. ASS'’N. 
(No. 26219.) 
(Supreme Court of Kansas. March 6, 1926.) 
243 Pacific Reporter 1033 
(Syllabus by the Court.) 

INSURANCE—EVIDENCE HELD NOT TO SHOW ESTABLISHMENT 

OF COURSE OF DEALING FOR LOCAL OFFICER OF FRATERNAL 

BENEFICIAL ASSOCIATION TO ACCEPT DUES FROM MEMBERS 

FOR STATED PERIOD AFTER MATURITY. 

The evidence is held not to show the establishment of a custom or course of 
dealing for a local officer of a fraternal beneficiary association to accept dues from 
members for a stated period after maturity. 

(For other cases, see Insurance, Dec. Dig., § 819[3].) 


2. INSURANCE—ACCEPTANCE BY LOCAL OFFICER OF FRATERNAL 
BENEFICIAL ASSOCIATION OF DUES AFTER LOSS OF MEM- 
BERSHIP BECAUSE OF NONPAYMENT HELD NOT TO BIND AS- 
SOCIATION IN VIEW OF BY-LAWS (R. S. 40—703, 77—109). 

The acceptance by a local officer of a fraternal beneficiary association of dues 
after membership has been lost by nonpayment does not bind the association, es- 
pecially under a statute, which has been acted upon, authorizing such associations te 
adopt by-laws preventing waivers in its behalf by local officers. 


(For other cases, see Insurance, Dec. Dig., § 755[2].) 


Appeal from District Court, Butler County; George J. Benson, Judge. 
Action by John W. Salter and wife against the Security Benefit Association to 
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recover on a certificate. Judgment for the plaintiffs, and defendant appeals. Re- 
versed, with directions. 

B. R. Leydig, K. M. Geddes, and E. W. Grant, all of El Dorado, and A. W. 
Fulton and George S. Allen, both of Topeka, for appellant. 

Ezra Branine and Alden E. Branine, both of Newton, and J. P. Flinn, of 
Wichita, for appellees. 

Mason, J. The parents of Cora J. Salter, being the beneficiaries of a certificate 
of the Security Benefit Association issued to her, brought this action against the 
association upon that certificate. The defendant resisted payment on the ground 
that by nonpayment of her dues for January, 1923, she had ceased to be a member 
of the order at the time of her death, which took place at noon of February 1, 
1923. The plaintiffs asserted that while the by-laws provided that payment of dues 
for each month should be made before the expiration of the month, a custom or 
course of dealing had been established for the financier of the local lodge or council 
—the officer to whom dues were paid—to accept payments at any time before the 
5th of each month, when they were sent to the national council. The defendant de- 
nied the existence of such custom or course of dealing, but contended that if it had 
existed it would not render the association liable, because of a by-law covering the 
ground specifically authorized by a statute enacted in 1917, reading: 

“The constitution and laws of any fraternal beneficiary society doing business 
in Kansas may provide that no subordinate lodge or body, nor any of its subordi- 
nate officers or members, shall have the power or authority to waive any of the 
provisions of the constitution and laws of such society, and the same shall be bind- 
ing on the society and each and every member thereof, and on all beneficiaries of 
members.” R. S. 40—903. 

[1] 1. Disregarding the statute for the time being, we find in favor of the 
defendant’s contention that there is no evidence of the existence of the custom or 
course of dealing referred to. The disagreement on this point arises largely out of an 
arrangement of the following character, which was fully and clearly shown 
by the testimony of the local financier as a witness for the plaintiffs: The local 
council or lodge undertook to and did protect for one month all the members from 
loss of membership through nonpayment of dues for that period. The council stood 
good for the payment, and by the 5th of the following month (the time for re- 
mittance to the national council) a member had not paid the amount necessary to carry 
out the plan was deducted from the funds of the local council and added to that to 
be sent to the national council; each of such members being credited with payment 
to the association as of the last preceding month. The dues were thereby paid, 
and the member became liable to the local lodge for the money it had put in his 
behalf. If he met this obligation the local lodge was reimburesd; if not, it was out 
of pocket by the amount. The local council by a rule formally adopted and regu- 
larly acted on became responsible to the national council before the expiration of 
the month for which the dues were paid, and the relation of the parties was not 
affected by the circumstance that the money was not sent in until the fifth of the 
next month. The arrangement was not an extension of the time within which the 
member might pay his dues and retain his standing; it was an actual and timely 
payment of dues in his behalf by the local council, which was willing to take the 
chance of being repaid. 

The president of the local council testified that he paid his dues for July, 1921, 
on the Ist of the following month. This was within the practice already described— 
the protection of each member for one month by the local council. He spoke of 
the practice having been stopped, but did not say when. He said he had no memory 
of a resolution having been passed establishing it. The secretary's record, however, 
showed that on February 5, 1917, a motion was carried “that the financier draws 
of the local council of one month and fines those five cents that are late in the pay- 
ment of dues.” The secretary testified that while this rule stood the local council paid 
more than one month for delinquent members, and because of its losing money thereby 
a motion was adopted May 17, 1920,-“to carry members not more than one month with- 
out payment of dues by members.” The president’s testimony does not appear to be 
in real conflict with that of the secretary. Moreover, a single instance of a receipt 
of dues after the expiration of the month could not establish a custom. A former 
president told of having paid dues after maturity in 1924, but this could not affect 
the standing of Cora J. Salter at the time of her death on February 1, 1923. This 
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witness confirmed the evidence of the practice of payments being made by the local 
council for members. 

On January 24, 1923, Cora J. Salter wrote to the financier of the local council 
saying : 

“Did you send my dues for December if so let me know at once do not send my 
dues for this month for i want a withdraw card for i don’t see any use of my 
sending my dues up there so i will pul out.” 

To this the secretary at once replied: 

“I paid the December one for you 1.25. I kept thinking every day that you 
would send it and when I made out the report to send in I hated to send you not 
paid for you always have kept up so well. So I paid it out of the treasury for 
you. I hope you will think this thing over again and conclude to keep it up. But if 
you do not send it by the 5th of February, I will have to send you in.” 

The father of Cora J. Salter testified over objection that after he had received 
this letter from the secretary he told her to pay her January dues, and she said she 
would; and that she was sick at the time. 

[2] 2. The letter of the local financier to the plaintiff’s daughter may be re- 
garded as waiving the prompt payment of dues and extending the time from De- 
cember 31 to February 5, so far as the local financier had power to make such 
waiver. 

“The local officer of a mutual benefit association who receives and remits the 
assessments is necessarily the agent of the association in that matter, even though 
the by-laws may declare otherwise. Allen v. Knights and Ladies, 169 P. 569, 102 
Kan. 128, 132.” Saum v. Grand Lodge, 237 P. 885, 886, 119 Kan. 132, 134. 

But where, as in this case, the by-laws show clearly that it is the duty of the 
lecal officer to refuse to accept dues after a default which by its own force severs 
the member’s relation with the order, we prefer the view that the member is 
charged with notice of that fact and no waiver results. Otherwise there would have 
been no occasion for the elaborate working out of the rule that by acquiescing in 
a practice by which dues are customarily accepted by the local officers for a defi- 
nite time after maturity, payments made within that period bind the association, 
on the theory that it is presumed to have knowledge of the practice and acquiesced 
in it. The offer of the local financier to accept the payment at any time up to 
February 5, being but a single instance of the sort, did not affect a valid extension 
of time and keep the plaintiff's daughter in good standing up to the time of her 
death on February 1. But if there is any substantial doubt of the soundness of 
this proposition in the absence of any legislation on the subject, the section of the 
statute already quoted appears to us to put the matter beyond dispute. We think 
one of the obvious purposes of the statute was to protect fraternal benefit associa- 
tions from the liability which would otherwise result from the unauthorized action 
of local officers in accepting payments after default, although not confined to that 
specific phase of the general subject. There are decisions to the contrary, but we 
do not find them persuasive. In Calhoun v. The Maccabees (Tex. Com. App.) 241 
S. W. 101, there were strong equities in favor of the claimant and this may have 
influenced the result. The ruling was placed upon the fact that the local officer 
was the agent of the association, a consideration which, as already indicated, we 
do not regard as in itself controlling. The Maccabees v. Johnson (Tex. Civ. App.) 
273 S. W. 612, is of like character. In Sovereign Camp W. O. W. v. Newsom, 219 
S. W. 759, 142 Ark. (132, 14 A. L. R. 903, a local practice was relied upon as keep- 
ing in good standing a member who died without having made a timely payment. 
The court held a statute like that here invoked not to affect the matter because the 
principle on which the practice prevented a loss of membership was estoppel and 
not waiver and the statute mentions only the latter. We think this is too fine a ver- 
bal distinction and results in denying to the statute the force which is clearly in- 
ended. While “estoppel” is doubtless the more appropriate word in this connec- 
tion, “waiver” is often used without causing any misunderstanding. For instance, 
in Edmiston v. The Homesteaders, 144 P. 826, 93 Kan. 485, Ann. Cas. 1916D, 588, 
while the syllabus accurately speaks of a custom of receiving dues after maturity 
as estopping the association, in the body of the opinion (at page 489 [144 P. 828]) it 
: = that the sole question is whether the association waived the provision of its 

y-laws. 

The defendant cites many cases in which the validity and effectiveness of such 
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statutes as that here relied upon have been upheld where loss of the standing of a 
member was asserted on some ground other than a failure to pay dues promptly. In 
the following cases that ruling has been made where delinquency in payment was in 
issue, in the first two instances a custom of accepting deferred payments being in- 
volved; Sternheimer v. O. U. C. T. A., 93 S. E. 8, 107 S. C. 291; Bryant v. Sov- 
ereign ‘Camp W. O. W., 115 S. E. 285, 29 Ga. App. 359; Barganier v. Knights of 
the Maccabees of the World, 85 So. 57, 147 La. 409; Davis v. Knights & Ladies of 
Security, 196 S. W. 97, 196 Mo. App. 485; Grayson v. Grand Temple, etc. (Tex. 
Civ. App.) 171 S. W. 489. 

The by-law of the defendant providing that no subordinate lodge or officer 
thereof shall have power to waive any law of the association was adopted prior to the 
enactment of the statute, and a suggestion is made that the statute applies only to 
one adopted after its enactment. We think it gave statutory support to a law of the 
society already in existence. 

It is also suggested that the statute should be strictly construed because in 
derogation of the common law. The ordinary rule in that respect, however, is not 
in force in Kansas. R. S. 77—109. 

The judgment is reversed, with directions to render judgment for the defend- 
ant 

All the Justices concurring. 


LODGE v. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA, LODGE, INTERVENER) (TWO 
CASES). (Nos. 26489, 25562.) 
(Supreme Court of Kansas. March 6, 1926.) 
244 Pacific Reporter 4 
(Syllabus by the Court 

PLEADING—AFTER GRANTING LEAVE TO INTERVENER TO FILE 

AMENDED AND SUPPLEMENTAL INTERPLEA, DENYING MOTIONS 

TO STRIKE SUCH AMENDED AND SUPPLEMENTAL INTERPLEA 

FROM FILES WAS NOT ERROR (REV. ST. 20—1012.) 

In an action by the named beneficiary of an insurance policy against the in- 
surer, the widow of the insured was permitted to intervene and file an interplea. 
Plaintiff and defendant filed demurrers thereto, which were sustained. The widow 
first announced her election to stand on her pleading and appeal, but later, at the 
same term of court, applied for, and was granted, leave to file an amended and 
supplemental interplea. Plaintiff and defendant filed motions to strike the widow’s 
amended interplea from the files. These motions were denied. Held, not error. 


(For other cases, see Pleading, Dec. Dig., 269.) 


2. INSURANCE—NAMED BENEFICIARY OF FRATERNAL LIFE _IN- 
SURANCE POLICY BEING DISQUALIFIED, WIDOW WAS ENTITLED 
TO INTERVENE, AND HER INTERPLEA, RECITING PERTINENT 
FACTS AND INVOKING PROPER BY-LAWS DEFINING HER 
RIGHTS, WAS GOOD AGAINST DEMURRERS (REV. ST. 40—701.) 
Where the named beneficiary of a fraternal life insurance policy was disquali- 

fied to take on the ground that she was not the wife of the insured, although she 
was so designated in the insured’s application for insurance, which was attached to 
the policy, and where the fraternal insurance society resisted payment, and in- 
voked the provisions of its constitution and by-laws to show plaintiff’s disqualifica- 
tion, and where the constitution and by-laws provided that, where the designated 
beneficiary was disqualified, a certain designated class of persons beginning with 
the widow would be entitled to the insurance, it is held that the widow was entitled 
to intervene, and her interplea, reciting the pertinent facts and invoking the per- 
tinent by-law defining her rights, waS good against the demurrers of the plaintiff 
and defendant lodged against it. 


(For other cases, see Insurance, Dec. Dig., § 77.) 


3. INSURANCE—DEFENSE OF BENEFICIARY’S INCAPACITY TO TAKE 
WAS RAISED FOR BENEFIT OF ALL CONCERNED., AND CLAIM 
OF DECEASED’S WIDOW WHO INTERVENED AND WHO HAD 
RIGHT TO INSURANCE UNDER SOCIETY’S BY-LAWS WAS GOOD 
AGAINST DEMURRER. 

In an action to recover on a policy of fraternal insurance, where the fraternal 
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society which issued the policy resisted payment by raising a question of the plain- 
tiff’s legal capacity to claim as beneficiary, such question was raised for the benefit 
of all concerned, and the claim of an intervener having a right to the insurance 
under the by-laws of the society where the named beneficiary is disqualified to take 
is good against a demurrer. 
. (For other cases, see Insurance, Dec. Dig., § 777.) 
Appeals from District Court, Cloud County; John C. Hogin, Judge. 


Action by Mabel E. Lodge against the Order of United Commercial Travelers 
of America, in which Bertha Mae Lodge intervened. From a judgment sustaining 
the defendant’s demurrer to the intervener’s amended and supplemental interplea, 
and overruling motions by the plaintiff and the defendant to strike the intervener’s 
amended and supplemental interplea from the files, the intervener and the plaintiff 
appeal. Judgment sustaining the demurrer to the interplea: reversed, and judg- 
ment overruling a motion to strike the interplea affirmed. 

* ae B. Pulsifer and Clyde L. Short, both of Concordia, for appellant Mabel 
; ge. 

Olin Hunter, of Riverside, Cal., and Tom Kennett, of Concordia, for appellant 
Bertha Mae Lodge. 

~ V. B. Van de Mark, of Concordia, and E. W. Dillon, of Columbus, Ohio, for 
appellee. 

Dawson, J. This was an action to recover on a policy of fraternal insurance. 

In 1919, the Order of United Commercial Travelers of America, an incor- 
porated fraternal society of Ohio, issued a policy of life and accident insurance to 
Chester Melvin Lodge of Concordia, in whieh the plaintiff, Mabel E. Lodge, was 
represented by the insured to bear the relation of wife to himself, and was named 
as beneficiary. 

In the policy of insurance was incorporated a synopsis of a governing Ohio 
statute, with appropriate references to it and to the by-laws of the order. One 
paragraph read thus: 

“Note. By the statutes of Ohio, ‘the payment of death benefits shall be con- 
fined to the wife, relatives by blood to the fourth degree, father-in-law, mother- 
in-law, son-in-law, daughter-in-law, step-father, step-mother, step-children, chil- 
dren by legal adoption, or to a person dependent upon the member,’ and no certificate 
shall be made payable to ‘myself,’ ‘my estate,’ ‘my heirs,’ or ‘persons named in my 
will,” or any beneficiary other than designated by the statutes above named.” 

The insured met death in a hotel fire in Des Moines. 

The defendant declined to pay the insurance, and this action was begun by the 
designated beneficiary, Mabel E. Lodge. Her petition set up all the pertinent facts, 
and set out a copy of the policy, which contained the characteristic conditions and 
recitals of such instruments, including Lodge’s written application for insurance, and 
the interrogatories propounded to and answered and assigned by him. Among the 
allegations of plaintiff’s petition, she alleged that she was the widow of Chester 
Melvin Lodge, the insured. 

To this petition the defendant filed an answer pleading various defenses, only 
one of which will require our present attention. In part, the answer read: 

“The defendant denies that plaintiff is the legal and lawful widow of Chester 
Melvin Lodge, who died on the 22d day of August, 1920. * * *” 

“The defendant further admits that on or about the 26th day of March, 1919, 
it made, executed, and delivered to Chester Melvin Lodge its contract of insurance. 
* * * This defendant further admits that at the time of the death of said 
Chester Melvin Lodge all dues and assessments were paid. * * * 

“The defendant admits that on or about the 6th day of November, 1920, it 
disallowed the alleged claim, and denied any and all liability under its certificate of 
insurance and constitution on the following grounds: * * * 

“5. That Mabel E. Lodge, named as beneficiary, is not the legal and lawful 
wife, and, therefore, is not the proper beneficiary.” 

While the action was pending on the issue thus raised by defendant, an appli- 
cation was made by Bertha Mae Lodge, of New Orleans, for leave to intervene and 
interplead in the action. This was granted, and in her interplea Bertha Mae Lodge 
alleged that she was lawfully married to the insured in Chicago, in August, 1911; 
that she and the insured had never been divorced; and that at his death she was 
his widow and sole heir. She alleged that plaintiff was never the lawful wife, and 
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was not the widow, of Chester Melvin Lodge, notwithstanding her designation as 
wife in the policy issued to Chester Melvin Lodge; and among other appropriate 
allegations she set up the following paragraph of defendant’s constitution and by 
laws: 

“If all named beneficiaries be dead at such time, or no beneficiaries be named 
who can take under the provisions of this section, payments of benefits due shall be 
made to the widow of the member, if living, if not, then to the child or children 
of the member living at that time, if none living, then to his mother if living, if 
not living, then equally among his unmarried sisters living at such time.” 

Bertha Mae Lodge concluded her interplea, with a prayer for judgment in her 
own behalf. 

Plaintiff and defendant filed demurrers to Bertha’s interplea. These were sus- 
tained. Bertha, after announcing her determination to stand on her interplea and 
to appeal, obtained leave to withdraw her election and to file an amended and sup- 
plemental interplea. This was allowed, and Bertha filed another interplea, which 
pleaded the facts substantially as she had theretofore done, with the supplemental 
allegation that Mabel was not a dependent on the insured, and, furthermore, that in 
certain litigation between Bertha and Mabel in the district court of Cloud county, 
on a material and properly joined issue, it had been adjudged that Bertha was the 
lawful wife of Chester Melvin Lodge, which judgment was final, unappealed from 
and res judicata. 

Plaintiff and defendant filed motions to strike from the files this amended and 
supplemental interplea. Defendant also filed a demurrer thereto. The motions to 
strike were overruled, but defendant’s demurrer was sustained. Bertha appeals from 
the ruling on the demurrer, which constitutes case No. 26489; and Mabel appeals from 
the overruling of her motion to strike, which constitutes case No. 26562. 

[1] Touching the latter appeal little needs to be said. The action was still 
pending and undisposed of at the time leave was given to withdraw the intervener’s 
election to stand on her first interplea and to file an amended and supplementary 
pleading, and the trial court had complete jurisdiction and plenary discretion to 
grant or deny the intervener’s motion. While the demurrers to Bertha’s first inter- 
plea were sustained on January 29, 1925, and her motion to withdraw her election 
and to file an amended and supplemental interplea was filed on March 31, 1925, and 
that motion was allowed on April 1, 1925, giving her until April 24, 1925, to file her 
amended and supplemental interplea, and it was so filed April 21, 1925, yet the 
intervener’s election to stand, her application to withdraw her election and to be 
permitted to file anew, and the grant of such permission, were all incidents which 
transpired at the same term of court. R. S. 20—1012. See Shamel v. Motors Co., 
225 P. 1031, 116 Kan. 5, and Burnham v. Burnham, 242 P. 124, 120 Kan. 90, 93, and 
citations. There was no error in overruling plaintiff's motion to strike, and the 
trial court’s judgment thereon must be affirmed. 

Passing, then, to the matters presented in the intervener’s appeal: 

[2] Assuming the truth of the material facts alleged in Bertha’s amended inter- 
plea, as we are bound to do in considering its sufficiency as against appellee’s de- 
murrers, Bertha Mae Lodge is the widow of Chester Melvin Lodge, and Mabel E. 
Lodge was not his wife, and is not his widow. Under the constitution and by- 
laws of the defendant society, which were in accord with the law of Ohio where 
the corporation was created, and in accord with the law of. Kansas also (R. S. 
40—701), Mabel was not, and could not be, a lawfully qualified and designated 
beneficiary as wife of Chester Melvin Lodge; and, of course, the defendant had the 
right to raise that disqualification against Mabel’s claim for the insurance money. 

But, under other provisions of the constitution and by-laws of the defendant, 
it is provided that, where the named beneficiary cannot take, then the insurance 
benefits shall devolve in a regular order of precedence beginning with the widow 
then the child or children, then others specified, and terminating with “a person de- 
pendent upon the member.” It thus becomes obvious that the intervener’s claim is 
well founded, and against her claim there is only the legal point which the defend- 
ant works for all it is worth, to wit: That only the defendant has the right to 
question the qualifications of the designated beneficiary to claim the insurance. De- 
fendant cites a formidable list of authorities to sustain that point, and the court, 
for present purposes, will concede their potency. But the point is unavailing here 
for the excellent reason that defendant has most accommodatingly raised the very 
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question in this case which it so confidently asserts the widow herself could not raise. 
Once raised, the legal question is involved in the action, not alone for the benefit 
of defendant, but for the benefit of all concerned, just as much as if defendant had 
turned the insurance money into court to be fought over by the rival claimants. Of 
course, if the defendant had paid the insurance money to Mabel, the designated bene- 
ficiary, defendant’s cited authorities might well be given controlling significance. 

Bertha might not be heard to complain. But here the defendant raises the issue 
itself, and cites a pertinent provision of its constitution and by-laws, and invokes 
the judgment of the court thereon. Defendant cannot consistently ask the court to 
ignore those other provisions of its constitution and by-laws governing the rights 
of the intervener, and which disposes of the insurance money when the named bene- 
ficiary cannot take. In 29 Cyc. 156, 157, it is said: 

“In case the designation of a beneficiary proves for any reason to be invalid or 
ineffectual, the fund does not as a rule revert to the society; but it goes to such 
person or persons as are eligible to take the benefits in the manner prescribed by 
statute or by the laws of the society or the certificate of insurance. This rule applies 
where the designation is invalid because of the member’s minority; or where the 
person designated as beneficiary was at the time of his designation ineligible as 
such, or, being then eligible, since became ineligible or disqualified and so not en- 
titled to take the benefit at the time of the member’s death; or where the designation 
is invalid for noncompliance with the rules of the society prescribing the mode of 
designation.” 

The suggestion intrudes that Mabel might take as “dependent,” if not as widow. 
Perhaps so, if she had been so designated by the insured. And perhaps so if no 
qualified beneficiary were named in the policy, and there were neither wife, child, 
nor other kindred to claim by precedence over “dependent” under the rules of this 
society. We have no such situation to consider. 

* [3] The intervener’s amended and supplemental interplea was good against the 
demurrers lodged against it, and this cause will be remanded, with instructions to 
that effect, and for further proceedings consistent therewith. 

The judgment in case No. 26562 is affirmed, and the judgment in case No. 
26489 is reversed. 

All the Justices concurring. 


ZEIGLER v. KANSAS LIFE INS. CO. (No. 26440.) 
(Supreme Court of Kansas. March 25, 1926.) 
244 Pacific Reporter 374 

INSURANCE—NOTICE OF FORFEITURE OF POLICY FOR LUMP 

SUM INSURING LIFE AND GRANTING ANNUITIES, NAMING PRE- 

MIUM STATED IN POLICY, HELD ‘SUFFICIENT 'COMPLIANCE 

WITH STATUTE REQUIRING NOTICE OF FORFEITURE OF LIFE 

INSURANCE POLICY FOR NONPAYMENT TO STATE AMOUNT 

OF PREMIUM DUE (LAWS 1920, C. 44, § 1.) 

Where insurance policy undertook, for annual premium in lump sum unappor- 
tioned, to grant life insurance and annuities for certain disabilities, notice of forfei- 
ture of policy, naming premium stated therein, was sufficient compliance with statute 
requiring notice of forfeiture of life insurance policy for nonpayment to state amount 
of premium due, regardless of Laws 1920), c. 44, § 1, relating to joining of other 
risks with life insurance. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 
Appeal from District Court, Shawnee County; Otis E. Hungate, Judge pro 
tem. 

On motion for a rehearing. Motion overruled. 

For former opinion, see 121 Kan. 252, 243 P. 272. 

Eugene S. Quinton and John C. Waters, both of Topeka, for appellant. 

Robert Stone, George T. McDermott, Robert L. Webb, and Beryl R. Johnson, 
all of Topeka, for appellee. 

Mason, J. In a motion for a rehearing the plaintiff makes the contention that 
the contract clause of the federal Constitution (article 1, § 10) prevents the giving 
effect in this case to the language of the act of March 24, 1923 (Laws 1923, c. 152), 


a to the validation of existing life insurance policies covering accident and 
health. 
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{1] The paragraph of the statute relating to the joining of other risks with 
life insurance from which quotation is made in the original opinion, reads in full 
as follows: 

“No life insurance company organized or incorporated by or under the laws 
of this state or of any other state of the United States, or of any foreign govern- 
ment, transacting the business of life insurance in this state, shall be permitted or 
allowed to take any other kind of risks, except those connected with or appertaining 
to making assurance on life, and the granting, purchasing and disposing of annuities 
and endowments: Provided, That such companies may incorporate in their policies 
or insurance provisions for the waiver of premiums, or for the granting of an an- 
nuity to the insured, or for special surrender values or other benefits, in the event 
that the insured, or either of them, thereunder shall from any cause become totally 
and permanently disabled, and any such company may provide for the payment of a 
larger sum if death is caused by accident than if it results from other causes. Any 
stock life insurance company having a capital of not less than one hundred thousand 
dollars, and any mutual life insurance company may make insurance on the health 
of individuals, and against accidental personal injury, disablement or death, and 
against loss, liability or expense on account thereof; but such stock or mutual life 
insurance company so transacting such health and accident insurance business or 
or either kind, shall maintain adequate and separate reserves for such business, shall 
issue such contracts only in separate policies, shall pay separate admission and renewal 
fees and taxes, and shall make separate reports to the superintendent of insurance 
of the premiums received and expenses and losses incurred in connection with such 
business.” Laws Sp. Sess. 1920, c. 44, § 1. 

The policy here involved undertook for a lump sum unapportioned annual pre- 
mium of $90.60 to afford $3,000 life insurance and to grant to the insured an an- 
nuity of $150 if he became wholly and permanently disabled before the age of 60, 
and one of $750 for permanent partial disability due to accident resulting in the loss 
of an eye, hand, or foot. The statute just quoted is not entirely clear. It is a 
matter of construction whether the additional benefits of this policy are to be re- 
garded as so connected with or appertaining to making assurance on life as to be 
within that phrase as there used; whether they are authorized to be included in a 
life insurance policy as the granting of annuities; and whether they amount to such 
insurance on health and accident as to require separate policies. But, assuming the 
inclusion of these benefits in a life insurance policy for a single unapportioned pre- 
mium to have been ultra vires, the policy relied on by the defendant was in fact 
written in that way. A subsequent declaration of validity after a default, but within 
the time within which payment might have been made, would bear upon the matter 
as showing that the state not only made no move to set the contract aside, but 
affirmatively approved it by undertaking its validation. This would involve no im- 
pairment of the obligation of the contract. Regardless of the subsequent legislation, 
however, we hold that in the situation presented a notice of forfeiture naming the 
premium stated in the policy was a sufficient compliance with the provision of the 
statute requiring the notice of forfeiture of a life insurance policy for nonpayment 
to state the amount of the premium due. 

[2] In her motion the plaintiff also asks for a rehearing on the ground that the 
first paragraph of the syllabus of the original opinion herein, as the law of the case, 
is in conflict with the clause of the federal Constitution above referred to. This 
contention has been considered and is held not to be well founded. 

The motion for a rehearing is overuled. 

All the Justices concurring. 


COMMONWEALTH LIFE INS. CO. v. GOODKNIGHT’S ADM’R. 
(Court of Appeals of Kentucky. Feb. 5, 1926.) 

280 Southwestern Reporter 123 
INSURANCE—PEREMPTORY INSTRUCTION FOR DEFENDANT 
PROPERLY REFUSED, WHERE PLAINTIFF DID NOT ADMIT THAT 
POLICY HAD BEEN PROCURED BY FRAUD. 

In suit on life insurance policy with defense of fraud, peremptory instruction 
for defendant held properly refused, where policy was in record, and plaintiff did 
not admit it had been procured by fraud. 


(For other cases, see Insurance, Dec. Dig., § 668[6].) 
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2. INSURANCE—VERDICT FOR PLAINTIFF, IN SUIT ON LIFE IN- 
SURANCE POLICY, HELD NOT SUSTAINED BY EVIDENCE. 
In suit on life insurance policy, with plea of fraud, verdict for plaintiff held not 
sustained by evidence. 
(For other cases, see Insurance, Dec. Dig., § 665[3].) 


3. INSURANCE—INSURED’S GOOD FAITH HELD IMMATERIAL. 

Good faith of applicant has nothing to do with wrong done insurance company, 
if it is deceived by applicant’s false information or failure to disclose the truth; it 
not being necessary that applicant should intend deception. 

(For other cases, see Insurance, Dec. Dig., § 256[2].) 


4. INSURANCE—POLICY AVOIDED IF INSURED MAKES SUBSTAN- 
TIAL MISSTATEMENT ABOUT ANYTHING MATERIAL TO RISK; 
WHETHER MISSTATEMENT MATERIAL IS DETERMINED BY 
USUAL PRACTICE IN INSURANCE BUSINESS. 

If insured makes a substantial misstatement about anything material to risk. 
Policy is avoided, and whether misstatement is material is to be determined by 
jury, acting not on what it may think about materiality of false information given 
or true information withheld, but by what those engaged in life insurance business, 
acting reasonably and naturally, in accordance with practice usual among life in- 
surance companies under similar circumstances, would have done with application 
if they had known truth. 


(For other cases, see Insurance, Dec. Dig., §§ 255, 256[1].) 


5. INSURANCE—TESTIMONY AS TO PHYSICAL APPEARANCE OF 
INSURED AND HIS BROTHER, IN SUIT ON LIFE INSURANCE POL- 
ICY, HELD INADMISSIBLE. 

In suit on life insurance policy, with defense of fraud, in that insured failed 
to disclose that he had cancer, testimony as to physical appearance of insured and 
of his brother, who had similar trouble, as to state of their flesh, appetite, spirits, etc., 
was incompetent. 

(For other cases, see Insurance, Dec. Dig., § 655[2].) 


6. INSURANCE—TESTIMONY WHETHER DISEASE WITH WHICH 
INSURED DIED WAS A PRIMARY ATTACK HELD INCOMPETENT, 
WHERE VALIDITY OF POLICY DENIED ON GROUND OF FRAUD. 
In suit on life insurance policy, with defense of fraud, in that insured failed to 

disclose that he had cancer, testimony whether sarcoma of liver, with which in- 

sured died, was a primary attack of disease at that point or had been communicated 
thereto from sarcoma of the eye, was incompetent. 
(For other cases, see Insurance, Dec. Dig., § 655[2].) 


9. INSURANCE—CONTENTION THAT INSURER SHOULD NOT BE 
PERMITTED TO RELY ON FALSE ANSWER, MADE BY INSURED 
IN APPLICATION FOR LIFE INSURANCE, NOT SUSTAINED. 
Contention that, because insured had truthfully stated in his application for life 
insurance that a physician, whose address was given, had removed his eye, insurer 
should not be permitted to rely on falsity of insured’s answer about cancer and 
tumor, but should have sought out such physician and learned truth from him, was 
not sustainable. 
(For other cases, see Insurance, Dec. Dig. § 377[3].) 


Appeal from Circuit Court, Shelby County. 

Action by Anglo Goodkight’s Administrator against the Commonwealth Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 

Todd & Beard, of Shelbyville (Burnett, Batson & Cary, of Louisville, of counsel), 
for appellant. 

Beckham, Gilbert & Matthews, of Shelbyville, for appellee. 

Drury, C. The defendant below prosecutes this appeal from a judgment for 
$1,000 recovered against it by the appellee, who was plaintiff below. In the latter 
part of the year 1919, Frank Philip Goodknight noticed that there was something 
wrong with his left eye. He paid no particular attention to it until about April 
1, 1920, when he consulted Dr. Adolph C. Pfingst of Louisville, Ky., who makes a 
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specialty of opthalmology. Dr., Pfingst found that Goodknight was suffering from 
a sarcoma of the left eye, which he testifies, is a cancerous growth of a malignant 
character, and that he so notified Mr. Goodknight. Alarmed by the information 
which he received, Mr. Goodknight went to Washington, D. C., and on April 17, 
1920 consulted Dr. W. H. Wilmer, a man of vast experience in diseases of the eye, 
and the highest professional standing. This doctor advised Goodknight that he had 
cancer of the eye, and that it should be removed, and that, if it were not removed, 
there was danger of its being spread or communicated to other parts of the body 
by what he termed metastasis, or transference of the affection through the blood 
stream. Mr. Goodknight returned to Louisville at once, and, on April 23, Dr. 
Pfingst removed his eye. 

Mr. Goodknight had a brother, William Goodknight, who had had a similar 
trouble, and he had had his eye removed on February 17, 1920, but he afterwards 
developed sarcoma of the liver and died therefrom on June 6, 1921. 

After the operation on Frank Phillip Goodknight, he seemed to enjoy good 
health for some time, and in August 1923, he made application to the defendant for 
a policy of life insurance, and in that application was asked a number of questions, 
none of which concern us except this one: 

“Q. Have you had cancer or any tumor, chronic diarrhoea, piles, or any bowel 
trouble? A. No.” 

In this application he stated that he had had an eye removed in 1920 and gave the 
name of the physician who had removed it, and his address, and also said that his 
brother had died of sarcoma of the liver, but he did not say why his eye had been 
removed, or make any further reference to it than what we have stated. Shortly after 
receipt of the application, the defendant issued and delivered to the insured a policy 
of life insurance for $1,0000, payable to insured’s wife, Angie Goodknight, as bene- 
ficiary. The insured died on April 19, 1924. On July 27, 1924, Angie Goodknight 
died intestate, and the plaintiff, David Bell, was appointed her administrator. On 
August 19, 1924, he began this action by filing suit against the defendant for $1,000 
upon the policy issued. Defendant answered, admitted execution of the policy sued 
on, but alleged that the execution thereof had been obtained by fraud, by false in- 
formation actively given, and by willful failure to disclose the truth, and pleaded 
and relied upon the answer contained in the application which we have mentioned. 

[1, 2] The case was prepared, tried, and resulted in a verdict for plaintiff. In 
its motion for a new trial, the defendant alleged as errors: (1) Failure of the court 
to give the jury a peremptory instruction to find for defendant; (2) that the evi- 
dence is not sufficient to sustain the verdict; (3) that the court erred in the ad- 
mission and rejection of evidence; (4) the instructions. The court’s refusal to 
instruct the jury peremptorily to find for defendant was correct, for the plaintiff 
did not admit that the policy had been procured by fraud. The policy was in the 
record, and the plaintiff was entitled to a verdict, unless the defendant’s plea of 
fraud was sustained by the evidence, and whether or not the evidence sustained that 
plea was a question for the jury, in the state of the proof in this case. The second 
ground relied on is well taken. This verdict is not sustained by the evidence. 

[3, 4] Defendant’s next complaint is of the admission and rejection of evi- 
dence. Over the objection of defendant, the plaintiff was permitted to read, from a 
deposition, the following question and answer: 

“Q. Suppose it was not explained to him that the cancerous or malignant con- 
dition might spread from the sarcoma of the eye, and, with the removal of the 
eye, could he not, in good faith, think, when there had been nothing to indicate to 
him to the contrary, that he was entirely relieved of any cancerous condition? A. I 
do not know what he might think.” , 

The question here was: Did the insured procure this policy by active conceal- 
ment or wilful failure to disclose the truth? Are his answers to the questions pro- 
pounded in the application substantially true? The defendant has shown by Dr. 
Pfingst and Dr. Wilmer that this man had sarcoma of the eye. They have proved 
by those doctors that this affection of the eye was cancerous and malignant. There 
is some dispute in the evidence about whether sarcoma is a cancer or a tumor. All 
agree that sarcoma is malignant, and, if neglected, mortal. We know from an ex- 
amination of the application, that the insured did not disclose to the examiner what 
he had been told by these doctors, thus failing to disclose the truth, and we know 
that he actively gave false information by denying that he had ever had a cancer or 
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a tumor. It makes no difference whether sarcoma is a cancer or a tumor, as the 
insured denied having had either. The good faith of the applicant has nothing to 
do with the wrong done the insurance company, if it is deceived by the false informa- 
tion given or by a failure of the applicant to disclose the truth. It is not necessary 
that the applicant should intend to deceive. Blenke v. Citizens’ Life Ins. Co., 145 Ky. 
332, 140 S. W. 561. If the insured makes a substantial misstatement about anything 
material to the risk, the policy is avoided, and whether or not a misstatement is ma- 
terial to the risk is to be determined by the jury, acting not upon what it may think 
about the materiality of the false information given or true information withheld, 
but upon what those engaged in the life insurance business, acting reasonably and 
naturally, in accordance with the practice usual among life insurance companies under 
similar circumstances would have done with this application, if they had known 
the truth. It follows, therefore, that the defendant’s objection to the foregoing 
question and answer was well taken. 

[5] Witnesses were asked and permitted,, over defendant’s objection, to answer 
questions relative to the physical appearance of the insured and of his brother, the 
state of their flesh, appetite, spirits, strength, suffering, symptoms, etc. None of those 
questions had anything to do with the matter in issue. If what the insured said 
in the application was substantially true, the plaintiff ought to recover; if what he 
said was not substantially true, the defendant ought to prevail, and none of these 
questions or answers served to throw any light upon that question whatever. 

[6] A good bit of this record is devoted to questions about whether the sar- 
coma of the liver, of which the insured died, was a primary attack of that disease 
at that point or had been communicated to that point by metastasis from the sar- 
coma of the eye. None of that evidence was competent. It makes no difference 
whether the sarcoma of the liver was a primary of secondary attack of this disease 
upon the insured. The question is: Was this policy obtained by fraud? It might 
be admitted that the sarcoma of the liver was in no wise connected with the sar- 
coma of the eye, and that would not change the result. If, upon the day after the 
insured received his policy, he had been killed in a motorcar accident; the rights of 
the parties would not be changed. The defendant’s defense is that the policy was 
void ab initio. 

[7] Dr. McMurray was asked, and permitted, over the objection of defendant, 
to answer, the following question: 

“Doctor, at the time you made out this certificate, it appears that the follow- 
ing questions were asked and answered in the following way: ‘One brother died at 
the age of 46,’ and ‘cause of the death, sarcoma of the liver.’ Question: ‘Have you 
had cancer or any tumor, chronic diarrhoea, piles, or any bowel trouble?’ He an- 
swered that, ‘No.’ Question: ‘Any difficulty in hearing or eye sight?’ Answer: 
‘Loss of left eye.’ Question: ‘Paralysis or undergone any surgical operation?’ 
Answer: ‘Yes; eye removed in 1919.’ Question: ‘When did you last consult a 
physician?’ Answer: ‘1919.’ Question: ‘Have you been a patient in a hospital or 
sanatarium, when and where?’ Answer: ‘Yes; had eye removed in 1920.’ Ques- 
tion: ‘Clinical history?’ Answer: ‘Had eye removed in 1919.’ Question: ‘Name 
and address of medical attendant.’ Answer: ‘Dr. A. Pfingst, Louisville, Ky.’ In 
view of the facts I have given you as to his death of sarcoma of the liver and 
the removal of his eye by reason of his sarcoma, but ‘having been asked and answered 


other questions that I have read to you, would you say that those questions and 
answers were substantially true or untrue?” 


“T would say they were true; substantially true.” 

Defendant’s objection should have been sustained. It is not for the doctor to 
say whether the answers made by the insured to the questions in the application 
were true or not. That is for the jury to determine. All the witnesses have to do 
is to merely detail the facts and let the jury draw the conclusions. We cite this 
one example, but there are many similar questions, all of which were incompetent 
and should not have been admitted for the reason given. 

[8, 9] Many witnesses were asked and permitted, over the objection of the de- 
fendant, to give their opinion about the materiality of the matters asked about in the 
question stated above, to which defendant claims the applicant made a false answer. 
This evidence was incompetent, and should not have been admitted. It does not make 
any difference whether the doctor thinks the matters misrepresented are material or 
not. It makes no difference about what the applicant thinks about the materiality of 
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them, or what the jury thinks of it, or what any else thinks, except what those 
engaged in the insurance business think about those things, and that is to be determined 
by what they do about accepting or rejecting risks where true information is given. 
The plaintiff, in his brief, argues very strenuously that, inasmuch as the applicant 
truthfully stated that Dr. Pfingst had removed his eye and gave the address of Dr. 
Pfingst, the defendant should not now be permitted to rely upon the falsity of the 
answer made by the applicant about cancer and tumor, and insists that the defendant 
could have sought out Dr. Pfingst and learned the truth from him; but certainly he 
is not in earnest about that. This was a contract between the defendant and the appli- 
cant. The applicant knew, or ought to have known, his condition better than any- 
body, and his representative cannot now be heard to say that the defendant is estopped 
to rely upon the falsity of his answer. He was under no coercion or restraint of any 
kind. A simple question was propounded to him, and believing that his answer was 
true, defendant entered into the contract. If by the falsity of that answer the defend- 
ant was induced to do something which it would not have done, had it known the 
truth, if there is any one to be estopped, it is the one who is claiming under the 
application. 

[10] The instruction given the jury was erroneous. The defendant’s defense was 
based upon the alleged falsity of the answer to one question, yet, in the instruction, 
the court gave to the jury the question and answer on which defendant based its 
defense, and also eight others, and then told the jury to find for the plaintiff, if the 
substantial truth had been given in the answers or any of them. The court should ° 
have said: 

“You are instructed that, in order to obtain the policy sued on, the insured made 
a written application to the defendant, wherein he was asked and answered the fol- 
lowing question: ‘Have you had cancer or any tumor, chronic diarrhoea, piles, or 
any bowel trouble?’ Answer: ‘No.’ Believing this answer to be true, the defendant 
issued the policy, and you will find a verdict for the plaintiff for the sum of $1,000, 
with interest from April 19, 1924, unless you shall believe from the evidence that the 
answer made by the insured to the above question was substantially untrue, and that 
the defendant, acting reasonably and naturally, in accordance with the practice usual 
among life insurance companies, would not have accepted said application and issued 
the policy sued on, if the substantial truth had been contained in said answer, in 
which event the jury will find a verdict for the defendant, even though the jury shall 
believe that, at the time he made that answer, the insured did not think it was false 
and had no intention to deceive the defendant.” 

See M. W. of A. v. Sheilds, 202 Ky. 795, 261 S. W. 594. 

The judgment is reversed, and the cause remanded for proceedings consistent 
with this opinion. 


(160 La.) 
FAULK v. MUTUAL LIFE INS. CO. (No. 25429.) 
(Supreme Court of Louisiana. Feb. 1, 1926.) 
107 Southern Reporter 395. 

1. INSURANCE—VERDICT OF CORONER'S JURY HELD ENTITLED TO 

NO WEIGHT ON QUESTION OF SUICIDE IN ACTION ON POLICY. 

A verdict of a coroner’s jury is not competent to show whether insured com- 
mitted suicide, but to show only fact of death, and, when received in evidence without 
restrictions, is entitled to no weight on question of suicide vel non. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 
2. INSURANCE—BURDEN ON INSURER TO PROVE THAT INSURED 

COMMITTEED SUICIDE. 

In action on life policy, burden is on insurer to establish that insured com- 
mitted suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE—EVIDENCE TENDING TO NEGATIVE THEORY OF SUI- 
CIDE BY INSURED HELD PROPERLY ADMITTED IN REBUTTAL. 
In action on life policy for death of insured, defense being suicide, it was com- 
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petent for plaintiff, in rebuttal, to offer evidence showing that death was accidental, 
thus tending to negative theory of suicide. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 
6. INSURANCE. 

In action on life policy, there is a strong legal presumption against commission 
of suicide, and litigant alleging its commission must establish the fact. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
7. INSURANCE. 

In action on life policy, circumstantial evidence to establish suicide must exclude 
every other reasonable hypothesis. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


8. INSURANCE—EVIDENCE HELD NOT TO SHOW SUICIDE OF IN- 

SURED, IN VIEW OF ABSENCE OF MOTIVE. 

In action on life policy, defense being suicide by insured, evidence, especially 
lack of motive, held to fail to show, to exclusion of every other reasonable hypothesis, 
that insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


9. INSURANCE—ONE SEEKING TO RECOVER DOUBLE INDEMNITY, 
PAYABLE WHEN DEATH CAUSED BY SPECIFIED MEANS, HAS 
BURDEN OF PROVING THAT DEATH THUS CAUSED. 

One seeking to recover double indemnity, under policy providing for payment 
thereof when death of insured caused by bodily injury, effected solely through ex- 
ternal violent and accidental means, has burden of proving that death was thus 
caused to recover double indemnity. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


10. INSURANCE—BENEFICIARY HELD ENTITLED TO DOUBLE IN- 
DEMNITY, WHERE EVIDENCE LEFT IN DOUBT WHETHER IN- 
SURED KILLED HIMSELF ACCIDENTALLY OR INTENTIONALLY. 
The evidence showing that insured killed himself, but leaving it doubtful whether 

he killed himself accidentally or intentionally, presumption is that he did so acci- 

dentally, entitling beneficiary to double indemnity, payable where death of insured 
is caused by bodily injury effected solely through external, violent, and accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

Rogers, J., dissenting. 

Appeal from Seventeenth Judicial District Court, Parish of Vermilion; W. W. 
Bailey, Judge. 

Action by Rena Faulk against the Mutual Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Weeks & Weeks, of New Iberia, and Denegre, Leovy & Chaffe, of New Orleans, 
for appellant. 

John Nugier ‘and Kitchell & Boudreaux, all of Abbeville, for appellee. 

Overton, J. An agent of the Mutual Life Insurance Company of New York 
solicited Aliface Faulk to procure a policy on his life in the company represented by 
the agent. Faulk made application to the company for a policy, and the company 
issued him one, reading, in part, as follows: 

“The Mutual Life Insurance Company of New York, in consideration of the 
annual premium of * * * promises to pay at the home office of the company in the 
city of New York, upon receipt at said home office of due proof of the death of 
Aliface Faulk,.the insured, of the parish of Vermilion, State of Louisiana, $3,000 
(the face amount of this policy), to his wife, Rena Faulk, in accordance with words 
of settlement indorsed on page 4 hereof, the beneficiary, or, if there further be 
received at said home office, due proof that such death resulted directly from bodily 
injury, received after the date of issue of this policy, independently and exclusively of 
all other causes, and that such bodily injury was effected solely through external, 
violent, and accidental means, and that such death occurred within 60 days after 
the date of such bodily injury, promises to pay to said beneficiary, instead of the 
face amount of this policy, $6,000 (double the face amount of this policy, herein 
called double indemnity), provided, however, that this double indemnity shall not be 
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payable in the event of the insured’s death as a result of * * * nor shall it be payable 
in the event of the insured’s death at any time by his own act, whether sane or 
insane, * * *” 

The foregoing clause, as to suicide, is an exception to the payment of double 
indemnity. The policy, however contains another clause as to suicide, which affects 
the payment of the face amount of the contract. This clause reads as follows: 

“The company shall not be liable hereunder (i. e., under the policy) in the 
event of the insured’s death by his own act, whether sane or insane, during the period 
of one year after the date of issue of this policy.” 

Within one year after the date of the issuance of the policy, to wit, on August 
19, 1920, between the hours of 6 and 7 in the morning, Faulk was found dead, with 
a gunshot wound in his breast, in a small pen in which he kept a jack, some 40 or 50 
yards from his dwelling. Rena Faulk, the widow of the insured, and the beneficiary 
designated in the policy, claiming that her husband was killed as the result of the 
accidental discharge of a shotgun, filed proofs to that effect with the insurance 
compaany, and demanded the double indemnity provided for in the policy. The 
company, after making an investigation of the death of Faulk, concluded that he had 
committed suicide, and hence refused to pay the double indemnity, and, since Faulk, 
if the company was correct in this conclusion, had committed suicide within one 
year from the issuance of the policy, it refused to pay also the face amount of the 
policy. 

Due to the foregoing refusal, the beneficiary instituted the present suit for the 
recovery of the double indemnity, alleging that her husband met his death instantly, 
or practically so, as the direct result of the accidental discharge of a shotgun. The 
defense is a denial that Faulk came to his death by accidental means, coupled with 
averments that, instead of thus coming to his death, he committed suicide, and did 
so within one year after the issuance of the policy. 

The facts of the case are as follows: Faulk was a farmer. He owned no real 
property, but rented for the year 1920 a farm containing about 150 acres, located 
some four miles west of Abbeville, La. The farm leased by him was adapted to 
the planting of rice, and he planted it almost entirely to that cereal, planting also 
some corn and some potatoes. He was 31 years of age at the time of his death, was 
married, and was the father of 6 children, the oldest of whom was between 12 and 
13 years of age. His wife expected to give birth to another child in the near future. 

The night prior to his death, Faulk slept by the side of his wife, and she says 
that he slept well. He, his wife and children arose between 6 and 7 in the morning. 
Immediately after rising, Mrs. Faulk went to the kitchen to make the morning coffee, 
and her husband to the barn, which was located between 120 and 130 feet from his 
dwelling, for the purpose, apparently, of feeding his stock and chickens. Mrs. Faulk 
heard her husband call the chickens for the purpose of feeding them, and saw him 
take a jack, which he owned, to a well, located about 43 feet from the residence, 
for the purpose of watering the animal. A neighbor saw Faulk leading the jack, a 
~ gga later, towards a small pasture, in which he kept the animal during 
the day. 

When Mrs. Faulk had made the coffee, she called to her husband to come, but 
received no answer. She went back to her work, and some two or three minutes later, 
heard the report of a shotgun, ana went to the door, but saw nothing at that moment. 
A moment or two later she went to the well to get a bucket of water, and while 
going there, saw smoke coming, as if from the side of the barn, and started to go 
there, but turned back, and then walked as far as the well, called her children, and 
went with them to the barn. She found her husband in a small pen, located on the 
side of the barn, lying dead. She sent one of her younger daughters to request Ophe 
Hebert, a neighbor, who resided about an acre and a half'distant, to-come at once. 
The child informed Ophe Hebert that her father was dead, and that her mother 
wished him to go over immediately. Hebert and his wife went to the Faulk home 
at once. Hebert saw Faulk lying in a pen, saw that he had received a gunshot 
wound and was dead. Hebert concluded that the coroner should be notified, and left 
immediately after viewing the body for the purpose of notifying that official. 

On his way, Hebert met his brother Otis, only a short distance from the Faulk 
home, told him that Faulk was dead, and requested him to go to the home of the 
deceased. Otis Hebert complied with this request, and, when he reached the scene of 
the accident or suicide, saw and viewed the body of Faulk lying in the pen. Ophe 
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Hebert went on his way to notify the coroner, and when he reached a telephone 
notified Dr. Edwards, the deputy coroner, that Faulk was found dead on his premises, 
and requested him to go there and hold an inquest. 

Dr. Edwards complied immediately with the request and reached the home of 
the deceased at approximately 8 o’clock in the morning, or about an hour, or an hour 
and a half, after Faulk’s death. He viewed the body, impaneled a jury of 5 men, 
who were then at the Faulk residence, and who had seen, or most of whom had seen, 
the body of the deceased lying in the pen. He swore Mrs. Faulk as a witness. She 
testifred that her husband arose on the morning of his death, as usual; that he said 
he was going to the barn; that a little later she called him for coffee and then heard 
the report of a gun; that when she reached the barn she found him dead and in the 
position in which he then was. The coroner’s jury, after viewing the body and 
hearing the evidence of Mrs. Faulk, returned a verdict finding. that Faulk came to 
his death about the hour of 6 a. m. on August 19, 1920, from the result of a gun- 
shot wound inflicted by him with suicidal intent. 

The place where the body of Faulk was found was a small lot, about 25x17 feet, 
lying immediately west of the barn, and so boarded in as to keep the greater part 
of the inside of it from general view. This lot was known as the jack pen. On 
the east end of the north side of the lot there was a board fence, 9 feet in length, 
and 6 or 7 feet high, which was constructed to serve as a blind to better conceal the 
inside of the pen. It was on the inside of this pen, with his head, and possibly his 
shoulders, resting against the west part of this blind, or against the boards on the 
west end of it, with his body extending to the south, that Faulk was found dead. 
We say that the body of Faulk was found, with his head and possibly his shoulders 
resting against the west post or the board of the blind, because the evidence is not 
absolutely in accord as to the exact position of the body in that respect. According 
to the evidence of the deputy coroner, the body was reclining against the north wall 
of the jack pen, seated in a semireclining position. According to the evidence of 
Ophe and Otis Hebert, who reached the scene some time before the coroner did, and 
very shortly after Faulk came to his death, Faulk was lying on the ground on the 
inside of the pen, with his feet towards the south, and with only his head resting 
against one of the posts of the blind. 

The exact position of the body has some bearing on the case, for, from’7 to 8 feet 
south of the north wall of the pen, running in a slightly slanting direction with ref- 
erence to that wall, there was a plank nailed to two posts to make the rear end of 
what was known as the mare pen. This plank was 3 feet long, 6 inches wide, and 
1 inch thick, and was nailed to posts at a point 2 feet from the ground. Hence 
the top of the plank was 2% feet from the ground. It is the theory of plaintiff 
that Faulk rested his gun, a single-barrel shotgun, against the opposite side of this 
plank, while attending to his stock, perhaps before leading his jack, which was kept 
in the pen at night, to the well to water it, and when he wanted the gun, he caught 
it by the barrel, and, pulling it over the board, the hammer caught, was prized 
ee and, when released, fell, and exploded the cartridge, causing the death 
of Faulk. 

When Faulk went to the barn on the morning of his death, he went, as some 
farmers frequently go to their morning work, barefooted. By the preponderance 
of evidence he had on only one shirt, and that was an undershirt, and wore, besides 
that garment, a pair of blue overalls. When he was found lying in the jack pen 
dead, the bib of his overalls was hanging down, his undershirt was unbuttoned, and 
the left side of it was thrown, or had slipped, to the side before he came to his 
death, for neither the bib of the overalls nor the undershirt was penetrated by 
the shot. 

The shot entered the body about an inch and a half below the left nipple, and 
about a half inch to the left of the breastbone. When the shot entered, it is not 
known positively what range they took, though the deputy coroner thought, and 
doubtless correctly so, that they penetrated the heart. The wound that was made 
was a little larger than one’s thumb, or, as some witnesses express it, about the size 
of a 25-cent piece. There were no scattered shot holes around the wound. The body 
was powder burned around the wound for 4 or 5 inches. Hence it appears that the 
gun was fired, whether accidentally or not, when the muzzle of it was against the 
body, or so close to the body that the shot had no opportunity to scatter. 

When the body was seen by Ophe Hebert, and at the time the coroner saw it, the 
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gun of the deceased was lying a few inches to the left of his body, the butt near or 
not far from his left foot, and the barrel extending towards his head. His left arm 
was extended along the side of his body, and his left hand was open. The deputy 
coroner testified that the deceased held in his right hand a stick, about 18 inches 
in length and % of an inch thick, which looked to him as if it were a piece of an 
old buggy spoke. On the other hand, Ophe and Otis Hebert, who saw the deceased 
very shortly after he came to his death, testified that, while his right hand was closed, 
yet the deceased held no stick in it. The position of the defendant is that the de- 
ceased did have this stick in his right hand and used it for the purpose of springing 
the trigger, after putting the muzzle of the gun against his heart. 

As stated by us above, Faulk owned no real estate. His only sources of revenue 
were his farming operations and his jack. His assets consisted of his household 
effects, a few head of stock, a Buick automobile, some farming implements, his rice 
crop, and some corn and potatoes. Exclusive of his crop, the assets mentioned, were 
appraised, 10 days after his death, at approximately $2,500, though they sold some 
months later, due to a considerable slump in the value of property, which in the 
interim had occurred, for considerably less than the appraisement, but the appraise- 
ment gives some idea of the value of this property at the date of Faulk’s death. 
Faulk had planted 120 acres to rice, a part of which was on the eve of maturing, 
when he came to his death. 

There were some vague rumors in circulation among the farmers at the time of 
Faulk’s death to the effect that the approaching rice crop would be sold at a loss. 
Whether Faulk ever heard of these rumors does not appear. It does appear, however, 
that a few days before his death he had a conversation with a rice farmer in the 
neighborhood, relative to the prospects for rice, in which he expressed the view that, 
if rice sold for as much as $10 or $12 a sack, the year would be a good year. While 
this is a small circumstance, still it indicates that Faulk was hopeful. As a mat- 
ter of fact, rice was not then selling at $10 or $12 a sack. There was no new rice 
on the market in Vermilion parish until August 15th, 5 days before Faulk’s death. 
The new rice, then placed on the market, sold for from $5 to $8 a sack, and some 
farmers refused to sell at $8, expecting to get more, but even at those prices the 
situation for Faulk was not hopeless. It was not until after Faulk’s death that the 
crash in the rice market came. 

We gather from the record that Faulk was not given to fits of despondency, but 
was a man of even temperament. His relations with his family were good. On the 
night prior to his death, as we have had occasion to say, he slept well, and arose 
in the morning, apparently in good spirts. On the day prior to his death, on return- 
ing from Abbeville, he stopped and talked a few minutes to a farmer living in the 
neighborhood. The evidence, given by the farmer to whom he talked, shows that he 
appeared to be in his usual mood, from which we infer that there was nothing ex- 
ceptional in his manner, and that he seemed to be at least in ordinary spirits. There 
is nothing in the record showing that he was brooding over anything prior to his 
death. At the time of his death, he was apparently sane, and was enjoying good 
health. In fact, the evidence discloses that his health had always been good. 

{1] Before stating our conclusion, based on the foregoing statement of facts, it 
is necessary that we consider several questions of law that have been raised, or which 
present themselves for consideration. One of these questions is, What effect, if any, 
should be given to the verdict of the coroner’s jury? In the case of Webster v. New 
York Life Insurance Co. (No. 25597) 106 So. ——, not yet officially reported, it was 
said, in speaking of the verdict of a coroner’s jury, that: 

“The formal report of a coroner’s jury is at best but the weakest kind of evi- 
dence. Leman v. Life Ins. Co., 46 La. Ann. 1189; and, ‘by the weight of authority, 
however, while such verdict is competent to be received in evidence as part of the 
proof that the death occurred, it is not even prima facie competent as tending to prove 
the cause of such death; and this is true when it is introduced by either party.’ 13 
ae p. 1256; 37 Corpus Juris, p. 633, § 436. See, also, text and note 13, 
p. 634. 

We are inclined to the view that such a verdict is not competent to show whether 
the deceased committed suicide, but to show only the fact of death; and, when re- 
ceived in evidence without restrictions, is entitled to no weight on the question of 
suicide vel non. Hence we shall give the verdict no weight in deciding that question. 

{2-4] Another question which it is necessary to consider before stating our con- 
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clusions, based on the foregoing statements of facts, is one relating to the admis- 
sibility of evidence. The plaintiff in rebuttal sought to show by Ophe Hebert the 
way in which a part of the jack pen was constructed, by showing that a plank was 
nailed about 2 feet from the ground across the north end of what is referred to in 
the evidence as the “mare’s pen.” The purpose of this evidence was to show that it 
was one of the possibilities that Faulk rested his gun against the opposite side of 
this plank, and that he later, in regaining possession of it, carelessly pulled it over 
the board, and, in doing so, accidentally discharged the gun, thereby causing his death. 
Plaintiff also attempted to prove by the same witness that, when he (the witness) saw 
Faulk’s body, shortly after Faulk met his death, the deceased had no stick in his 
hand. This evidence was objected to by defendant on two grounds. One of these was 
that the evidence offered was not evidence in rebuttal, but evidence which plaintiff 
should have offered in chief, and the remaining ground of objection was that the wit- 
ness was a member of the coroner’s jury, and that the effect of his evidence, if 
given, would be to impeach his verdict, when the law does not permit a witness who 
was a member of the coroner’s jury to give evidence that would impeach his verdict. 
The court overruled both grounds of the objection, and defendant, in its brief, com- 
plains of the ruling. 

We find no error in the ruling. The burden was on defendant to establish that 
the insured committed suicide. Webster v. New York Life Insurance Co., supra. 
Defendant had offered evidence to show that the insured had committed suicide. It 
was competent, therefore, for the plaintiff, in rebuttal, to show any fact which would 
tend to negative the theory of suicide. The fact that plaintiff, at the opening of the 
case, in anticipation of the defense of suicide, offered evidence, which, strictly speak- 
ing, was more properly evidence in rebuttal than evidence in chief, did not deprive 
her of the right to offer evidence, after defendant had closed, rebutitng the theory of 
suicide. Nor do we think that the objection that the witness, Ophe Hebert, by whom, 
among others, it was sought to establish the facts, here offered in rebuttal, was a 
member of the coroner’s jury, rendered Ophe Hebert incompetent to testify to those 
facts. The purpose of the evidence, here offered, was not, properly speaking, to 
impeach the verdict rendered by the coroner’s jury. Its sole purpose was to elicit 
from the witness certain facts, supposed to be within his knowledge, which had no 
connection with the regularity or validity of the verdict of the jury of which he was 
a member. The only evidence in the record, which possibly could be considered as an 
attempt to impeach the verdict of the coroner’s jury, has not been considered by us, 
because the death of the insured is admitted, and because, for reasons stated above, 
we have ateened, no weight to the verdict finding that the deceased committed suicide. 
Hence we have found no reason to consider that particular evidence, or even to men- 
tion it, in our statement of facts. 

Having considered the foregoing questions of law, we shall now state the con- 
clusions we have reached, based on the evidence, the material parts of which have 
been stated by us above. 

In our view, there was nothing strange or unusual in Faulk’s taking his gun with 
him to the barn on the morning of his death. His rice fields commenced only a few 
yards from the barn. A part of his rice was about to mature, and birds, including 
marsh hens, were beginning to feed on the grain, especially of mornings and late of 
afternoons. In order to protect his rice, he hunted these birds, and killed or drove 
them off with his gun. Sometimes he hunted them for a while in the morning, after 
feeding his stock, and before returning to the house for his coffee, and at other times 
after so returning. 

With reference to the position of the body, the condition of the clothing, and the 
other circumstances connected with or surrounding the unfortunate occurrence, these 
circumstances do not, in our opinion, exclude every reasonable hypothesis except the 
one that the deceased committed suicide. The fact that the bib of the overalls, 
worn by the deceased, was hanging down, when his body was discovered, and that 
his undershirt, the only shirt which, according to the weight of the evidence, was 
worn by him, was unbuttoned and lying open sufficiently to expose a part of the left 
breast where the shot entered the body without touching the clothing, may be ex- 
plained on an hypothesis consistent with the theory of death by accident. The morn- 
ing on which the death occurred was a morning in the month of August. Faulk, it 
may be said, only half dressed himself to go to the barn to attend to his work. 
There was no reason why he should have dressed even with ordinary care. He went 
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to his work barefooted, and, the morning being a summer morning, it is not unlikely 
that he did not take the trouble, or did not care, to button his undershirt, or to wear 
his overalls with the bib up, but let the bib hang and let his undershirt remain unbut- 
toned, for the purpose of remaining as cool as possible in attending to his work. Under 
such circumstances, it would not be unlikely that the left side of his undershirt fell 
to the side while he was doing his work, or when he reached for his gun, if he 
rested it against anything, and when the gun was discharged the shot entered the 
body, penetrating the heart, without touching the clothing. 

The fact, if it be a fact, and we shall assume it to be such, that, when Faulk’s 
body was found, he had a stick in his right hand of sufficient length to have enabled 
him to discharge the gun with suicidal intent, may also be explained consistently with 
the theory of death by accident. He may have had the stick for any number of 
purposes at the time the gun was discharged. He may have picked it up to use for 
some purpose about the place, and then reached for his gun, and, in regaining posses- 
sion of the gun, accidentally discharged it, and, meeting with instant death, the stick 
remained clutched in his hand. 

The position of the body resting in a semireclining position, with his head and 
shoulders against the north wall of the jack pen, or with the head only against that 
wall, may be explained on a theory inconsistent with the one suggested by defendant, 
to the effect that Faulk, in order to more easily and effectively discharge the gun, 
seated himself against the wall of the pen. It is established that he kept his jack 
at night in the jack house, which adjoins the pen on the east; the entrance to the 
jack house being through the pen. It is also established that a few minutes before 
his death he took his jack to the well to water it, and then led it to the pasture. 
It is not at all unlikely that, in going for the jack to water it, he rested his gun 
against the opposite side of the board that was nailed across the north end of the 
mare pen, and when he went back to get the gun he carelessly grabbed it by the barrel, 
and pulled it over the board, and in that way accidentally discharged it. If Faulk 
so placed his gun, in all likelihood its barrel leaned over the board towards the north 
wall of the pen, which wall was only 7 feet at one point and 8 at another from the 
board. Faulk was 5 feet 10 or 11 inches tall. If he turned and caught the gun by 
the barrel, while in front of it, a wound of the description proven might well have 
been inflicted, and Faulk have fallen with his shoulders and head, or his head, against 
the north wall of the pen. 

[5-7] We have considered separately, above, each of the material circumstances 
relied on by defendant, in order to more clearly show the weight to which each is 
entitled. However, in reaching a final conclusion, all of the circumstances of the 
case should be considered together, for it is possible that, while each circumstance, 
considered separately, may admit of such explanation as to apparently entitle it to 
but little weight, yet, when all of them are considered together, it will be found 
that they exclude every reasonable hypothesis, save the one sought to be established. 
However, when we consider all of the circumstances of the case together, they still 
leave it doubtful whether the insured intentionally killed himself, for it may well be, 
under all of them, that he was accidentally kiled, in the manner indicated above, or in 
some similar manner. There is a strong legal presumption against the commission of 
suicide. The litigant alleging its commission must establish the fact, and, when he 
relies on circumstantial evidence to do so, must establish it to the exclusion of every 
other reasonable hypothesis. Webster v. New York Life Insurance Co., supra; 
Eckendorff v. Mutual Life Insurance Co., 97 So. 394, 154 La. 183; Kohlman v. New 
York Life Insurance Co., 92 So. 132, 151 La. 607; Valesi v. Mutual Life Insurance 
Co., 91 So. 818, 151 La. 405. 

We might be inclined to hold, in this instance, that the insured committed sui- 
cide, if the circumstances, tending to show self-destruction, were supported by a 
motive. The evidence, however, fails to show a motive for such an act, but indicates, 
as far as it goes, that none existed. The insured was in good health, and had never 
had any serious illness in his life. He was on good terms with his family. It does 
not appear that he was brooding over anything. He apparently slept well the night 
before his death, and on the day prior thereto he seemed, in conversation, to have 
been in good spirits. It is true that there had been a considerable decline in the 
price of rice since spring, but at the time of his death the price of rice was not such 
as to have made his financial condition, by any means, appear hopeless. In fact we 
know that, 2 or 3 days prior to his death,"he expressed the view that, if rice sold for 
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$10 or $12 a sack, it would be a good year for him, which shows that he entertained 
some hope that it would sell at one of those prices. There is not the slightest sug- 
gestion that the insured committed any offense or act which might have driven him 
to suicide. The fact that Mrs. Faulk, when she saw smoke comming apparently from 
the west side of the barn, while on her way to the well for a bucket of water, started 
to the barn, but hesitating, as it were, to go alone, got her children and went to the 
jack pen, which was west of the barn, and found her husband dead, does not dis- 
close, as contended by defendant, that there was a motive for suicide, which caused 
Mrs. Faulk to fear that her husband might commit the act. She hardly would have 
taken her children with her had she anticipated that she and they would have seen so 
gruesome a sight. Moreover, she explains her action by saying that she thought 
possibly the hay about the barn was burning, and that she took her children with her 
because something might be needed. 

On the whole, the record fails to disclose a motive for the act, and, no motive 
appearing, the evidence, in this instance, fails to exclude the hypothesis of death by 
accident. 

With reference to motive, this court, after citing authorities to show the impor- 
tance that courts have always attached to it in this class of cases, said: 

“Of course where the suicidal act is shown by direct evidence of eyewitnesses, 
or suicide notes or declarations of intent, there is no need to resort to circumstantial 
evidence; and hence no need to lay special stress on motive, nor, perhaps, where the 
physical conditions surrounding the death are such as to leave no possible room for 
doubt. * * * 

“But where there is no direct evidence as to the suicidal act, and no suicide note 
or the like, and the other circumstantial evidence leaves the scales evenly balanced 
between suicide and accident, then the one final circumstance, which must turn the 
scale, is motive or lack of motive for the act. * * * ” Webster v. New York Life 
Ins. Co., supra. 

And the court, in the same case, the Webster Case, after reviewing the jurispru- 
dence of the state, in this class of cases, said: 

“The general purport of those decisions (referring to the decisions reviewed) is 
that, while other circumstances are to be considered, nevertheless motive is not alone 
one of many minor circumstances to be considered along with others, but is of itself 
the one major circumstance and prime consideration on which the whole case gen- 
erally hinges.” 

The reason for attaching prime consideration to motive, as appears from the 
same case, is: 

“That, although the physical evidence may show unmistakably that the deceased 
killed himself, nevertheless it does not usually show with the same certainty whether 
he did so intentionally or unintentionally, and hence that fact must be ascertained by 
inquiring whether the deceaesed had or had not some strong motive for taking his 
own life. In other words, the physical facts tend principally to show whether or not 
the deceased died by his own hand; whilst the evidence as to motive bears principally 
on the intent of the deceased at the time he killed himself. If the deceased had no 
strong motive for taking his own life, the presumption would be that he did so 
accidentally; on the other hand, if he did have some strong motive for doing so, 
the inference naturally is that he did so intentionally.” 

[8-10] Our conclusion in this case is that the evidence fails to show to the ex- 
clusion of every other reasonable hypothesis that the insured committed suicide. 
Hence plaintiff is entitled to what the policy terms the face amount thereof; that 
is to say, to the $3,000, payable upon proof of the death of the insured from other 
than an accidental cause of the description specified in the policy. Plaintiff, however, 
as we have seen, claims more than the face amount of the policy, for she sues for 
the double indemnity, specified therein, payable when the death of the insured is caused 
by bodily injury, effected solely through external, violent, and accidental means. 
The burden was upon her to prove that the death was thus caused, to recover the 
double indemnity. Canal-Commercial Trust & Savings Bank v. Employers’ Liability 
Assurance Corporation, 99 So. 542, 155 La. 720; Webster v. New York Life Insurance 
Co., supra. The question therefore is, Has plaintiff carried this burden? There 
can be no question that the death of the eared was caused by bodily injury, effected 
through external and violent means. But the question also is, Were those means 
accidental, or, in other words, was the death accidentally caused by those means? 
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As stated in the foregoing excerpt from the Webster Case, when the evidence shows 
that the insured killed himself, but leaves it doubtful whether he did so intentionally 
or accidentally, the presumption is that he killed himself accidentally. See also 
Canal-Commercial Trust & Savings Bank v. Employers’ Liability Assurance Cor- 
poration, supra. In this instance, the evidence does not reasonably admit of any other 
conclusion save the one that the insured killed himself. Both sides apparently con- 
cede that fact in their discussion of the case; the only difference between them, with 
reference to the death of the insured, being, did he kill himself intentionally or acci- 
dentally? As it is doubtful whether he killed himself accidentally or intentionally, 
the presumption is that he did so accidentally. Hence plaintiff is entitled to the double 
indemnity. Such, we may add, was the conclusion of the trial judge. 

For the reasons assigned, the judgment appealed from is affirmed; appellant to 
pay the costs. 


Rocers, J. I dissent, because in my opinion the evidence shows that the insured 
committed suicide. 


R. J. VALLEE, Apm’r, et aL. v. MUTUAL LIFE INS. CO. (No. 25428.) 
(Supreme Court of Louisiana. Feb. 1, 1926.) 
7 Southern Reporter 401. 

Appeal from Seventeenth Judicial District Court, Parish of Vermilion; W. W. 
Bailey, Judge. 

Weeks & Weeks, of New Iberia, and Denegre, Leovy & Chaffe, of New Pre 
for appellant. 

John Nugier and Kitchell & Boudreaux, both of Abbeville, for appellees. 

Overton, J. In this suit the administrator of the Succession of Aliface Faulk, 
and the widow and children of the decedent, sue defendant on a policy, written by it, 
payable to the executors or administrators of the deceased, for the face amount of 
$2,000, and containing the double indemnity clause, the double indemnity being payable 
in the event of the death of the insured from bodily injury, effected solely through 
external, violent, and accidental means. 

The policy contains the same clauses, relative to suicide, as does the policy in the 
case of Rena Faulk v. Mutual Life Insurance Co. of New-York (No. 25429) 107 So. 
395, this day decided. The suit is on the double indemmity clause. The defenses are 
the same as those in the Rena Faulk Case, cited supra. This and the Rena Faulk 
Case were tried on the same evidence. 

The trial resulted in a judgment in favor of plaintiffs; that is, in favor of the 
Succession of Faulk for the full amount of the double indemnity, with 5 per cent. 
per annum interest thereon from February 7, 1921, until paid, reserving to the widow 
and heirs of Faulk the right to recover from said succession whatever interest they 
may have in the proceeds of said policy. 

The issues in the Rena Faulk Case and those in the present being identical, for 


the reasons assigned in the former case, the judgment herein appealed from is 
affirmed; appellant to pay the costs. 
Rogers, J., dissents. 


MAKLLER v. INDEPENDENT WORKMEN’S CIRCLE OF 
AMERICA, Inc., et. al. 
(Supreme Judicial Court of Massachusetts. Suffolk. March 15, 1926.) 
151 Northeastern Reporter, 69. 

1. INSURANCE—CHILDREN OF DECEASED BENEFICIARY WERE NOT 
BENEFICIARIES IN FRATERNAL BENEFICIARY POLICY, UNLESS 
THEY WERE MEMBER’S “NEXT OF KIN” WITHIN STATUTE OF 
DISTRIBUTIONS (ST. 191f, C. 628, § 6). 

As deceased beneficiary of fraternal beneficiary policy had no vested interest 
therein, his children were not beneficiaries, unless they were the nearest blood relatives 
or “next of kin” of the member, within St. 1911, c. 628, § 6. 

(For other cases, see Insurance, Dec. Dig. § 796.) 


2. INSURANCE—WORDS “NEXT OF KIN,” WITHIN BY-LAW OF FRA- 
TERNAL BENEFICIARY CORPORATION, PROVIDING FOR PAY- 
MENT OF BENEFIT IF NO BENEFICIARY IS NAMED OR BENE- 
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FICIARY DIES, ARE GIVEN MEANING OF NEAREST RELATIVES 

BY BLOOD (ST. 1911, C. 628, §6). 

Words “next of kin,” within by-law of fraternal beneficiary corporation, provid- 
ing that, if no beneficiary is designated, or if named beneficiary dies or disappears, 
death benefit shall be paid to the next of kin according to St. 1911, c. 628, $6, are to 
be given their ordinary meaning of nearest relatives by blood, and sisters of deceased 
member take to exclusion of children of deceased beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 776.) 


Appeal from Municipal Court of Boston, Appellate Division; M. J. Murray, 
udge. 

, Action of contract by Marion E. Makller against the Independent Workmen’s 
Circle of America, Incorporated, and Lizzie Weiner and others, claimants, to recover 
a death benefit. Finding for plaintiff, and case was reported to the superior court. 
From an order dismissing the report, claimants appeal. Order dismissing the report 
reversed and judgment entered for Lizzie Weiner and another, claimants. 

E. S. Crockett, of Boston, for claimants. 

SANDERSON, J. The plaintiff, widow of Moses Makller, brings this action to 
recover a $500 death benefit under a policy, issued by the defendant, a fraternal 
beneficiary corporation organized under the laws of Massachusetts, wherein his 
brother Harry, who predeceased him, was designated as beneficiary and in whose 
place no beneficiary was thereafter named. In its answer the defendant stated that 
its only interest in the controversy was to ascertain to whom the death benefit legally 
should be paid. Two sisters of the deceased and two children of the brother Harry 
appeared and filed answers as claimants. A by-law of the corporation provided that: 

“If a member fails to designate a beneficiary on his application, or in case his 
designated beneficiary dies or disappears previous to the decease of said member, and 
said member does not appoint another beneficiary, then his death benefit shall be paid 
to the next of kind according to section 6, c. 628, of the Acts of Massachusetts 
of 1911.” 


The section referred to, so far as material to this decision, is in the following 
terms: 

“Death benefits shall be- payable only to the wife, husband, relative by blood, 
father-in-law, mother-in-law, son-in-law, daughter-in-law, stepfather, stepmother, 
stepchildren, betrothed, children of parents by legal adoption of or to a person or 
persons dependent upon the member. * * * Within the above restrictions each 
member shall have the right to designate his beneficiary * * * and no beneficiary 
shall have or obtain any vested interest in the said benefit until the same has become 
due and payable upon the death of the said member * * * any society may, by 
its laws, limit the scope of beneficiaries within the above classes.” 

The court found for the plaintiff and denied the requests for rulings by the 
sisters of the deceased member, to the effect that they were the next of kin and as 
such are entitled to recover. 


[1, 2] The beneficiary named in the policy having no vested interest, his children 
are not beneficiaries unless they come within the class designated as the next of kin 
of the member. St. 1911, c. 628, § 6; Haskins. v. Kendall, 33 N. E. 495, 158 Mass. 
224, 35 Am. St. Rep. 490; Anthony v. Massachusetts Benefit Association, 33 N. E. 
577, 158 Mass. 322. The words “next of kin” mean nearest blood relatives. Keniston 
v. Mayhew, 47 N. E. 612, 169 Mass. 166; Bailey v. Smith, 111 N. E. 684, 222 Mass. 
600, St. 1911, c. 628, § 6, does not define next of kin, or name any group who are the 
nearest blood relations. Its purpose is to designate those who may be named as 
beneficiaries. Obviously the by-law was not intended to mean that all persons named 
in the state should share in a policy as beneficiaries or that there should be an equal 
division of the fund among relatives by blood. Relatives in the most remote degree 
would not be referred to as next of kin. The by-law contains no reference to the 
statute of distributions. No sufficient reason appears to justify the construction that 
beneficiaries were to be selected in the order named in the statute. The apparent 
reason for referring to St. 1911, c. 628, § 6, was to make it certain that the corpora- 
tion was acting within the authority thereby conferred and that only those who might 
take legally should be beneficiaries. Inasmuch as next of kin are included in the 
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larger class of relatives by blood, named therein, the words are to be given their 
ordinary meaning of nearest relatives by blood. Sherburne v. Howland, 132 N. E. 
188, 239 Mass. 439, 442. The corporation, in making a by-law that would apply to all 
cases which might arise, well may have decided that this provision for next of kin 
would best effectuate its benevolent purpose. This interpretation in case the member 
left children would make them beneficiaries in preference to a husband or a wife. 

The order dismissing the report is reversed and judgment for $500 is to be entered 
for the two sisters of the deceased, Lizzie Weiner and Ida Raymond. 

So ordered. 


KNAPPEN v. LOCOMOTIVE ENGINEERS’ MUT. LIFE & ACCIDENT 
INS. CO. et al. (No. 25151.) 
(Supreme Court of Minnesota. March 5, 1926.) 
207 Northwestern Reporter 641 
(Syllabus by the Court.) 

INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 

SURED HAD SUBSTANTIALLY COMPLIED WITH REQUIREMENTS 

OF ASSOCIATION TO CHANGE BENEFICIARY; EVIDENCE HELD 

TO SUSTAIN FINDING THAT MORE COMPLETE COMPLIANCE 

WITH ASSOCIATION’S REQUIREMENTS AS TO CHANGING BENE- 

FICIARY HAD BEEN WAIVED. 

The finding that the insured had substantially complied with the requirements of 
the association to effect a change of beneficiary, and that further or more complete 
compliance therewith had been waived, is sustained by the evidence. 

For other cases, see Insurance, Dec. Dig. § 819 [1, 3].) 


2. INSURANCE—INSURED MAY CHANGE BENEFICIARY AT HIS 
PLEASURE, EXCEPT AS RESTRICTED BY RULES OF ASSOCIA- 
TION, WHICH MAY BE WAIVED WITHOUT CONSENT OF FORMER 
BENEFICIARY. 

The insured may change the beneficiary at his pleasure, except as restricted by 
the rules of the association, and these rules may be waived without the consent of 
the former beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 


3. INSURANCE—UNDER LAWS OF _ BENEFICIAL ASSOCIATION, 
CHANGE OF BENEFICIARY HELD EFFECTIVE ON DATE OF AP- 
PLICATION THEREFOR WITHOUT ANY ACT ON PART OF ASSO- 
CIATION. 

Under the laws of this association, the change becomes effective on the date of 
the application therefor without any act on the part of the association. 


(For other cases, see Insurance, Dec. Dig. § 784[4].) 


4, INSURANCE—IN CONTEST FOR PROCEEDS OF CERTIFICATE OF 
INSURANCE, IT WAS COMPETENT TO PROVE SUBSTANTIAL 
COMPLIANCE WITH PRESCRIBED CONDITIONS FOR CHANGING 
BENEFICIARY AND WAIVER OF FURTHER COMPLIANCE. 

It was competent to prove a substantial compliance with the prescribed conditions 
and also a waiver of further compliance therewith. 
(For other cases, see Insurance, Dec. Dig. § 815[4].) 


Appeal from District Court, Hennepin County; Gunnar H. Nordbye, Judge. 

Action by Ida E. Knappen against the Locomotive Engineers’ Mutual Life & 
Accident Insurance Company and another. On paying money into court the named 
defendant was discharged from further liability, and defendant Mabel C. Knappen 
interposed a cross-complaint. From a judgment awarding to the last-named defend- 
ant the money in question, plaintiff appeals. Affirmed. 

George T. Simpson and William A. Chisholm, both of Minneapolis, for appellant. 

Orin M. Oulman, of Minneapolis, and Oppenheimer, Dickson, Hodgson, Brown 
& Donnelly and George W. Peterson, all of St. Paul, for respondent. 

Tay or, C. The defendant corporation, a fraternal beneficiary association, issued 
three benefit certificates to Sydney R. Knappen, each for the sum of $1,500, and in 
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each of which plaintiff, his wife, was named as beneficiary. He and his wife became 
estranged and separated, and before his death he designated his sister, defendant 
Mabel C. Knappen, as beneficiary in the certificates. Whether the change of bene- 
ficiary became effective under the laws of the association is the question in controversy. 
After the death of Sydney R., plaintiff brought this action against the association 
and Mabel C., asserting that she was the beneficiary in the certificates; that the de- 
fendants wrongfully claimed that Mabel C. had been substituted as beneficiary therein ; 
and that the association would pay the amount thereof to defendant, Mabel C., unless 
restrained from so doing. She asked that the association be enjoined from making 
any payment upon the certificates until the further order of the court, and that she 
recover the amount thereof from the association. The association, in its answer, 
admitted liability upon the certificates, stated that it stood indifferent between the 
claimants, and asked to be permitted to pay the money into court. At the trial it 
paid the money into court by consent of the parties, and was discharged from further 
liability. 

The defendant, Mabel C., who will be intended by the term defendant when used 
hereafter, interposed a cross-complaint, setting forth the rules of the association 
relating to a change of beneficiary, and setting forth in detail the matters and pro- 
ceedings by which she claimed to have been substituted as beneficiary in the stead 
of the plaintiff. She admitted that plaintiff was entitled to the insurance, unless she 
established her claim to it under her cross-bill. 

Section 22 of the laws of the association provides that— 

“A certificate holder of this association, having designated his beneficiary or 
beneficiaries, may change the same at his pleasure without notice to or consent of 
the beneficiary or beneficiaries, by returning his certificate or certificates to the home 
office, through the insurance secretary of the division to which he belongs, and 
informing the second vice president and general secretary by a written request over 
his own signature, on a form furnished by the home office and witnessed by one of 
the insured members of the insured’s division, of changes desired; provided, that the 
new beneficiary shall come within the classes named in section 1, for which a fee of 
twenty-five cent will be charged for each $1,500 so changed.” 

The next section provides that, if unable to return old certificates, duplicates 
will be granted on an affidavit stating the facts and waiving all rights under the 
former certificates, “such change to be effective from the date borne by the request.” 

Members were instructed that “all requsts for change of beneficiaries must be 
made by the insured member over his own signature through the insurance secretary 
of his division”; and that “it will be the policy of the home office to transact all in- 
surance business with and through the insurance secretaries of their respective divi- 
sions, exclusively.” 

The trial court made full findings; and, among other things, made findings to 
the effect that J. H. Weaver was the insurance secretary of the division of which 
Sydney R. was a member; that it was the policy of the association to transact all 
insurance business through such secretary exclusively; that in 1923 Sydney R. asked 
Weaver what steps were necessary to make a change of beneficiary in his certificates 
and how long it would take to make such change; that Weaver stated that all that 
was necessary was to surrender the certificates to him (Weaver), pay the fee, and 
designate the new beneficiary on the form provided by the association, and that the 
change would be effective from the date of the request therefor; that on July 10, 
1924, Sydney R. surrendered his certificates to Weaver, paid the fee, and made an 
application witnessed by Weaver for a change of beneficiary to his estate; that 
Weaver forwarded the application together with the certificates and fee to the home 
office ; that on receiving the papers the home office informed Weaver that the change 
could not be made to the estate of the insured under the rules: that thereupon Weaver 
filled out another application for a change, leaving a blank space for the name of the 
beneficiary, signed it as a witness, and sent it, together with one of his official 
envelopes, stamped and addressed to the home office, to Sydney R. by a mutual friend, 
with instructions to tell him that all that was necessary to effect a change of bene- 
ficiary was to insert the name of the new beneficiary in this application, sign it, inclose 
it in the envelope, and deposit it in the mail; that on August 2, 1924, Sydney R. was 
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in a hospital, and about to undergo an operation, and at this special request Charles 
Ross procured the application and brought it to him at the hospital; that he caused 
the name of defendant, Mabel C., to be inserted in the application as beneficiary, then 
signed it, had it inclosed in the envelope, and delivered it to Ross, with a request to 
mail it; that Ross took it to the post office, and registered it that evening; that it 
reached the post office at Cleveland August 4, 1924, and was delivered to the associa- 
tion in the forenoon of August 5, 1925; that this application, designated in the record 
as Exhibit 4, was signed by Sydney R. in the presence of Charles Ross, who was a 
member of the same insurance division of which Sydney R. was a member, but was 
not signed in the presence of Weaver; that Sydney R. surrendered his certificates, 
paid the required fee, and executed Exhibit 4 with the intention of revoking his orig- 
inal désignation of a beneficiary and of substituting defendant, Mabel C., as bene- 
ficiary in each of the certificates; that he did everything stated by Weaver, the secre- 
tary, as necessary to effect such a change, and had substantially complied with all the 
laws of the association relating to the making of such changes; that the deviation 
therefrom, if any, was waived by the association; and that defendant, Mabel C., had 
been duly substituted as his beneficiary before his death, which occurred early in the 
morning of August 5, 1924. The court entered judgment awarding to Mabel C. the 
amount deposited by the association. Plaintiff appealed. 

[1] Plaintiff contends that Exhibit 4, the second application for a change of 
beneficiary, was defective and insufficient to effect a change, for the reason that 
Weaver, who subscribed it as a witness, did not see the insured sign it, and that 
Ross, who saw him sign it and was a qualified witness under the rules, did not sub- 
scribe it as such. It was, in fact, signed in the presence of four witnesses. The 
court found that the insured had substantially complied with the requirements of the 
association, and that any further or more complete compliance therewith had been 
waived by the association. We think the record amply justifies these findings. The 
insured was directed to transact all insurance business with and through the insur- 
ance secretary of his division. He applied to the secretary, and was informed how 
to effect a change, and did everything which the secretary said was necessary to 
effect the change exactly as the secretary told him to do it. The association was 
notified of the death of the insured by telegraph on August 5, 1924, before it had 
opened the letter containing Exhibit 4, and for that reason took no further action in 
the matter; but the association has never objected to Exhibit 4 nor questioned its 
sufficiency to effect a change of beneficiary. In fact, after opening its mail and 
examining Exhibit 4, it issued a notice that Mabel C. was the beneficiary. 

[2] During the lifetime of the insured the beneficiary named in such certificates 
has no vested interest therein and may be changed by the insured at his pleasure except 
as restricted by the rules and regulations of the association. These rules and regula- 
tions are for the benefit and protection of the association, and may be waived by it 
without the knowledge or consent of the beneficiary. Schoenau v. Grand Lodge 
A. O. U. W., 88 N. W. 999, 85 Minn. 349; Fischer v. Malchow, 101 N. W. 602, 93 
Minn. 396; Vanasek v. Western Bohemian Fraternal Ass’n, 142 N. W. 334, 122 
Minn. 273, 49 L. R. A. (N. S.) 141, Ann. Cas. 1914D, 1123; Supreme Council R. 
A. v. Behrend, 38 S. Ct. 522, 247 U. S. 394, 62 L. Ed. 1182, 1 A. L. R. 966. 

The regulations of this same association relating to a change of beneficiary were 
given extended consideration by the Iowa court in Thomas v. Locomotive Engineers’ 
M. L. & A. Ins. Ass’n, 183 N. W. 628, 191 Iowa, 1152, 15 A. L. R. 1240. That case 
was much like the present case. The insured who had been divorced from his wife 
was in a hospital about to undergo an operation. He wrote the secretary that he 
wished to change the beneficiary from his wife to his sister, that his wife had the 
certificate, but denied having it, and asked if he was required to send it in. The 
secretary replied by letter that, if the certificate could not be returned, the insured 
must give him a full explanation of the reason for not returning it and the full name 
of the new beneficiary. The insured again wrote the secretary, stating the reasons 
for not returning the certificate, and giving the full name of the new beneficiary. 
Although the laws of the association required that the reason for not returning the 
certificate be shown by affidavit, the court held that these letters effected a change 
of beneficiary for the reason that the insured did everything which he was directed 
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to do by the secretary, and that the action of the secretary operated as a waiver of 
any different or further compliance with the requirements, especially as the associa- 
tion had raised no question concerning it. The point that no witness signed these 
letters seems not to have been raised. 

[3] It will be noted that under the laws of this association the insured may change 
the beneficiary at his pleasure, and that the change becomes effective at the date of 
the application, and does not depend upon any action to be thereafter taken by the 
association. For this reason cases determining what is necessary to effect a change 
of beneficiary in societies whose laws provide that no such change shall be effective, 
or that the old certificate shall remain in force, until the society shall have issued a 
new certificate, or shall have taken some other specified action in the matter, are not 
in point. Among the cases construing laws of this nature are Vanasek v. Western 
Bohemian Fraternal Ass’n, 142 N. W. 334, 122 Minn. 273, 49 L. R. A. (N. S.) 141, 
Ann. Cas. 1914D, 1123; Hughes v. Modern Woodmen, 145 N. W. 387, 124 Minn. 458; 
and Logan v. Modern Woodmen, 163 N. W. 292, 137 Minn. 221, 2 A. L. R. 1676. 

In the present case the secretary prepared the application on a blank furnished by 
the association for that purpose, signed it as a witness as he had signed the previous 
one, and sent it to the insured, with the statement that when he had inserted the 
name of the new beneficiary, signed it, and put it in the mail the change would be 
effected. This was done exactly as directed. The only defect claimed is that the 
secretary who signed as a witness was not present when the insured signed, and that 
the qualified witness who was present did not sign as a witness, although he deposited 
the paper in the mail and registered it. As the association requires that such busi- 
ness be transacted with the secretary, and has not questioned his authority, nor the 
binding effect of the instructions which he gave, nor the sufficiency of the application 
to accomplish the change, we think that the defect was waived, and that the change 
became effective in the lifetime of the insured. Furthermore, the defect was, at 
most, a mere technical deviation from the requirement, committed by the insurance 
secretary who had charge of the matter, and cannot be permitted to defeat the clearly 
7 intention of the insured. 

[4] At the trial plaintiff made a motion that defendant he required to elect 
whether she relied upon the claim that the provisions of the laws of the association 
had been complied with, or upon the claim that compliance therewith had been 
waived, and urges the denial of this motion as error. The ruling was correct. It 
was competent for defendant to show that the laws of the association had been sub- 
stantially complied with and also to show that, if there were any unperformed con- 
ditions, the association and its acting officer had waived the performance thereof. 

[5] The court submitted one question to a jury, and refused to submit any other 
questions to them. Plaintiff urges as error the refusal to submit other questions 
which involved the veracity of witnesses. Plaintiff's title to the fund having been 
admitted, unless divested by the facts asserted in defendant’s cross-complaint, the 
cause was tried as a cause in equity on the cross-complaint, and the ruling was clearly 
within the discretion of the court. Dunnell, Minn. Dig. §§ 9838, 9839. 

The record fully sustains the findings of the learned trial court, there are no 
errors, and the judgment is affirmed. 


FLEMING et av. v. GRIMES. (No. 25310.) 
(Supreme Court of Mississippi. March 1, 1926.) 
107 Southern Reporter 420. 
(Syllabus by the Court.) 
1. DEATH—THERE IS NO PRESUMPTION ONE OF PERSONS DYING IN 
COMMON DISASTER SURVIVED OTHER. 
_ Where insured and beneficiaries under policy all died in a common carrier, there 
is no presumption that any one of deceased parties survived the other. 
(For other cases, see Death, Dec. Dig. § 5.) 


2. INSURANCE—INTEREST IN BENEFICIARIES DOES NOT VEST EX- 
CEPT BY DEATH OF INSURED, WHERE POLICY RESERVES RIGHT 
IN INSURED TO CHANGE BENEFICIARY. 
Under insurance policy, reserving the right to insured to change the beneficiary, 
interest in beneficiaries does not vest except by death of insured. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
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3. INSURANCE—HEIRS OF INSURED ARE ENTITLED TO PROCEEDS 
OF POLICY RESERVING RIGHT IN INSURED TO CHANGE BENE- 
FICIARY, aati INSURED AND BENEFICIARIES DIED AT THE 
SAME TIM 


Where beneficiaries and insured died at the same time in common disaster, the 
heirs of insured would be entitled to proceeds of policy, which gave insured right to 
change beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 589.) 


4. INSURANCE—INTEREST OF BENEFICIARIES IN POLICY RESERV- 
ING IN INSURED RIGHT TO CHANGE BENEFICIARY NEVER BE- 
CAME VESTED, WHERE INSURED AND BENEFICIARIES DIED AT 
SAME TIME. 


Interest of beneficiaries, under policy reserving right in insured to change bene- 
Rciary, was contingent and personal and never became vested where insured and 
beneficiaries died at same moment. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

5. COURTS. 

Where insurance policy involved in suit is a New York contract, the decisions 
of that state are pertinent. 

(For other cases, see Courts, Dec. Dig. § 95[1].) 

En Banc. 

Appeal from Chancery Court, Clarke County; G. C. Tann, Chancellor. 

Bill by Mrs. Effie Grimes, administratrix, against the Metropolitan Life Insur- 
ance Company of New York, wherein Archie Fleming, administrator, and others 
were interpleaded. From a decree for plaintiff, Archie Fleming and others appeal. 
Affirmed. 

Neville & Stone, of Meridian, and J. D. Fatheree and H. L. Miller, all of Quit- 
man, for appellants. 

Wyatt Easterling and V. W. Gilbert, both of Meridian, for appellee. 

Hoven, J. The suit is in equity, and the proceeds of a life insurance policy is 
the subject-matter of the litigation. 


The question presented for our decision is whether the legal heirs of the bene- 
ficiaries in the policy shall take the proceeds, or whether the proceeds go to the heirs 
of the insured, where the beneficiaries and the insured all died in a common disaster, 
under a policy in which the right to change the beneficiary was reserved in the 
insured but not exercised by him, and it being impossible to prove otherwise than 
that all died at the same time. 

The determination of the question is to be reached by the solution of the problem 
as to whether the burden of proof is upon the heirs of the beneficiaries or the heirs 
of the insured to show whether the beneficiaries died before, or survived, the insured, 
under the clause of the policy which provides that, “if any beneficiary shall die 
before the insured, the interest of such beneficiary shall vest in the insured.” 

[1] It is conceded by all, and we so hold, that there is no presumption that any 
one of the deceased parties survived the other, in the absence of proof, and that all 
died at the same moment; so we thus put that question out of the way in the 
beginning. 

The insurance company paid the proceeds of the policy into court, and the claim- 
ants proceeded with their cause to ascertain whom the impounded funds should go to; 
that is, whether the heirs of the insured or the heirs of the beneficiaries should take 
the funds. The chancellor considered the cause, and held that the burden of proof 
was upon the heirs of the beneficiaries to show that the beneficiaries survived the 
insured, whereupon the representatives of the beneficiaries excepted to the ruling of 
the court, and this appeal was prosecuted to settle the question as to the burden of 
proof. 

The case arose in this way: 


John A. Broadway, on the 27th day of February, 1924, took out a policy of insur- 
ance in the Metropolitan Life Insurance Company of New York, payable to his wife, 
Mrs. Clarice M. Broadway, and his daughter, Effie I. Broadway, payable one-half to 
each. On the 27th day of May, 1924, three months after the policy was issued, a 
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tornado destroyed the home of the insured, and he and his wife and child were all 
killed. The policy of insurance was blown away and destroyed. 

On the 27th day of December, 1924, Mrs. Effie Grimes, a sister of the deceased, 
and administratrix of his estate, filed her bill of complaint in the chancery court of 
Clarke county for discovery and also to have established and determined the con- 
tents and stipulations of said lost policy, and for a decree against the insurance 
company for the amount due under the policy. The insurance company answered, 
filed a copy of the policy, and interpleaded the representatives of the wife and child 
os pew insured, and the insurance company paid the money into court and was dis- 
charged. 

Mr. Broadway was twice married; the wife named in the policy was his second 
wife, and the child named was by his first wife. He had three sisters, who were his 
only heirs, Mrs. Effie Grimes, Mrs. Onie B. Thompson, and Mrs. Lora Harris. Ad- 
ministration on the estate of his wife was taken out by her people, and likewise an 
administration on the estate of his little girl, Effie. The representatives of the 
respective claimants propounded their claims to the impounded funds. 

On the hearing, the chancellor held that the burden of proof was on the repre- 
sentatives of the estates of the beneficiaries, wife and child, and directed them to pro- 
ceed to introduce their evidence, which they declined to do, whereupon the court 
rendered a decree that the impounded funds, go to the heirs of the insured, since the 
representatives of the beneficiaries had no proof that the beneficiaries survived the 
insured. Now, if the chancellor was correct in this ruling, the case should be 
affirmed; otherwise it must be reversed so that the administratrix of the insured may 
introduce her evidence, if any, to show that the insured survived the beneficiaries. 
The case turns largely, if not wholly, upon one clause in the policy which pro- 
vides : 

“This policy is written with the right of the insured to change the beneficiary. 
* * * Tf any beneficiary shall die before the insured, the interest of such beneficiary 
shall vest in the insured.” 

The representatives of the beneficiaries contend that under this clause of the policy 
the burden of proof was on the representative of the insured to show that he outlived 
the beneficiaries named in the policy, or that he survived them in the tornado; that, 
since there is no presumption as to who survived, the language in the policy, “if any 
beneficiary shall die before the insured,” casts upon the representative of the insured 
the burden of proof as to the survivorship; that, even though the policy gave the 
insured the right to change the beneficiaries, and the assumption being that the insured 
and the beneficiaries each died at the same instant, in the absence of proof, the repre- 
sentatives of the beneficiaries took under it, even though the insured did not pre- 
decease them or either of them. 

[2] We may here dispose of one point involved in the above contention so as to 
clear the way for a decision of the main question in the case, and that is, we hold 
that under the decisions of this court there was no vested interest in the beneficiaries 
under the terms of the policy which reserved the right in the insured to change the 
beneficiary ; that such interest did not, and could not, vest in the beneficiaries except 
by the death of the insured. Lamar Life Ins. Co. v. Moody, 84 So. 135, 122 Miss. 
99; Bank v. Hodges, 96 So. 97, 132 Miss. 238. This leaves yet for decision the main 
question as to whether the beneficiaries took under the policy, where they and the 
insured died at the same moment. 

The sisters of the insured (his heirs) contend that, when the facts and circum- 
stances are considered, it was the clear intent of the insured, in taking out the policy, 
that his wife and child should not have the right to take thereunder unless they sur- 
vived to enjoy and use his benefaction; that, unless they did survive to take and 
enjoy the proceeds of the policy, it should then revert to him, and through him to the 
natural objects of his bounty, his own blood, his heirs at law. 

The appellees, heirs of the insured, urge their right to the proceeds of the policy 
upon, we may say, two theories. One is that the insurance policy should be viewed 
as testamentary in its nature, and should receive the liberal construction that is 
applied to wills, and that, when the policy is considered in that light it will appear 
plain that the intent and purpose of the insured was to leave the proceeds to his 
wife and child, if they were living at the time of his death, so that they might enjoy 
and use the funds; otherwise it was his wish and purpose that his own blood kin 
take the proceeds at his death. The argument in support of this theory is both 
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interesting and convincing, and finds support in the authorities from other jurisdic- 
tions ; but we shall omit passing on this proposition, because our decision of the case 
upon the other theory will make it unnecessary to do so. 

The other theory presented by appelles to sustain their position, is that the pro- 
vision of the policy, “if any beneficiary shall die before the insured, the interest of 
such beneficiary shall vest in the insured,” must be construed to mean that the bene- 
ficiaries will not take under the policy unless they survive the insured; that is, they 
must be living at the time of the death of the insured, otherwise no interest in the 
proceeds can vest in them, and as the heirs of the beneficiaries must inherit through 
the beneficiaries, and, as the beneficiaries took no interest because not living to take 
it, the heirs of the beneficiaries can take no interest, but the proceeds, under the pro- 
vision of the policy, must go to the heirs at law of the insured. 

[3] We think the contention of the appellees, heirs of the insured, is sound and 
must prevail in this case. This view is based upon the reasoning that the contract 
of insurance contemplates the survival of the beneficiary, in order to take under the 
policy. 

The interest of the beneficiaries was contingent upon the death of the insured 
while the beneficiaries were living. Their interest was subject to defeat in two ways, 
viz.: By a change of the beneficiaries by the insured, or by their failure to survive 
the insured. 

[4] The interest of the beneficiaries {n this case was contingent and personal, and 
never became vested, because there was no beneficiary living to take at the death of 
the insured. At the moment of the death of the insured, the beneficiaries were also 
dead; therefore it was impossible for the interest to vest in the latter as was con- 
templated, in our opinion, by the contract of insurance. To put it in different words, 
we think the survival of the beneficiaries was a condition precedent to the vesting 
of the interest in them, and therefore the burden was upon the heirs of the bene- 
ficiaries to establish this condition precedent. 

The appellants, the heirs of the beneficiaries, contend that, under the provision of 
the policy mentioned above, the burden was upon the heirs of the insured to prove that 
the beneficiaries died before the insured, and that, since they died at the same time, 
their claim to the proceeds must fail because the interest vested in the benefiicaries at 
the death of the insured, as the insured failed to change the beneficiaries in the 
policy during his lifetime. 

The case of Watkins v. Home Life Insurance Co., 208 S. W. 587, 137 Ark. 207, 
5 A. L. R. 791, a case recently decided by the Supreme Court of Arkansas, is cited 
and relied upon to sustain the contention. That case fully supports the theory of the 
appellants here, and, if it were not a case contrary to the weight of authority in other 
jurisdictions, and was sound in principle, we probably would be inclined to follow 
it; but, after a careful consideration of the opinion of Judge Hart, the organ of the 
court, we think he went counter to the rule as announced by a great majority of the 
courts of America. In short, that case holds that, where the insured and the bene- 
ficiary die at the same time, “the result is the same, as though the insured died first, 
on the theory that the beneficiary did not die in the lifetime of the insured.” But 
we disagree with the logic upon which this conclusion is reached. We do not think 
the policy of insurance here involved, which is the same kind of policy involved in 
the Arkansas case, contemplates that the heirs of the beneficiaries should take in a 
case where the beneficiaries died at the instant the insured died, but they take only 
“if living.” 

There is good authority to the effect that, where the beneficiary and the insured 
die at the same instant, it is equivalent to saying that the beneficiary died first, be- 
cause the insured had no intention of leaving the proceeds to the kinsmen of the 
beneficiaries, but his purpose was to bestow a bounty upon his wife and child, who 
died at the same time he died. Where the insured and the beneficiary die at the same 
time, and there is no provision to cover such event, the circumstance is so unusual 
that we think the intention of the parties to the insurance contract may be ascer- 
tained from the facts and circumstances surrounding and connected with the contract, 
and looked to as a guide in construing the policy. 

[5] It is said in the Arkansas case, supra, that the provision of the policy in- 
volved does not mean that the beneficiary takes only in the event he survives the 
insured, but that the interest vests in the beneficiary before the death of the insured, 
and that he takes unless the insured survives him, or changes the beneficiary, and 
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therefore, where they die at the same time, the heirs of the beneficiary take, because 
the insured has not survived the beneficiary. But we think the reasoning is faulty, 
in that, as we have pointed out above, the interest in the proceeds does not vest in the 
beneficiary until the death of the insured, and if, at the death of the insured, there 
is no living beneficiary to take, then the proceeds go td the heirs of the insured. 
The policy here involved is a New York contract, and the decisions of that state 
are pertinent. McGowin v. Menken, 119 N. E. 877, 223 N. Y. 509, 5 A. L. R. 794; 
Y. W. C. Home v. French (Faul v. French), 23 S. Ct. 184, 187 U. S. 401, 47 L. Ed. 
233; Paden v. Briscoe, 17 S. W. 42, 81 Tex. 563; 5 A. L. R. 797, note. 

In view of these conclusions, we think the holding of the lower court was cor- 
rect, and the decree therefore is affirmed. 

Affirmed. 

Ethridge, J., dubitante. 


REESE v. PRUDENTIAL INS. CO. OF AMERICA. (No. 18986.) 


(St. Louis Court of Appeals. Missouri. Feb. 2, 1926.) 
280 Southwestern Reporter 58. 

INSURANCE—POLICY HELD FORFEITED ON FAILURE TO PAY SEMI- 

ANNUAL INSTALLMENTS, DESPITE PROVISION THAT UNPAID 

PREMIUM SHOULD BECOME INDEBTEDNESS TO COMPANY. 

Where insurance policy provided that it was based on payment of premiums in 
advance, and provided policy was to be null and void on failure to pay premiums when 
due, policy was forfeited on failure to pay semiannual installment, and beneficiary 
could not recover, despite stipulation in policy that unpaid premium should become an 
indebtedness to the company. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) ‘ 


Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

Action by Regina V. Reese against the Prudential Insurance Company of Amer- 
ica. Judgment for defendant, and plaintiff appeals. Affirmed. 

Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for appellant. 

Fordyce, Holliday & White, of St. Louis (James H. Guest, of Newark, N. J., of 
counsel), for respondent. 

Nipper, J. This is a suit to recover on an insurance policy. The case was tried 
before the court without the aid of a jury, and judgment was rendered for defend- 
ant, from which plaintiff appeals. 

The case was tried in the main upon the following agreed statement of facts: 

“I. Defendant is and was at all times, as stated in plaintiff’s petition, a corpora- 
tion duly organized and existing under the laws of the state of New Jersey, and at 
all of the times in said petition mentioned defendant has been and now is duly licensed 
as a foreign insurance company by, and is doing business as such insurance company in, 
the state of Missouri. 

“IJ, That on or about the 8th day of January, 1920, Frank O. Reese, of the city 
of St. Louis, Mo., made written application to the defendant for a policy of insur- 
ance, and that on or about the 12th day of January, 1920, defendant issued its policy 
of insurance numbered 3116721, it being the policy sued on in this case, and delivered 
said policy to said Frank O. Reese; said policy together with copy of said application 
thereto attached, being submitted herewith, marked ‘Exhibit A,’ and to be considered 
a part hereof as fully as though set out herein. 

“III. That the only premium which said Frank O. Reese paid defendant upon 
or by reason of said policy was the first semiannual premium of $29.04, which he 
paid defendant when said policy was executed and delivered to him January 12, 1920, 
and that no other sum or sums were thereafter paid defendant upon or by reason of 
said policy prior to the death of said Frank O. Reese, which occurred at the time 
and under the circumstances mentioned in the petition of plaintiff herein. 

“IV. That under the terms of said policy the same was payable to Regina V. 
Reese, wife of the insured and plaintiff herein, in the event of the death of said 
insured, and that said Frank O. Reese, the insured, died on the 13th day of October, 
os and, if defendant is liable on said policy, she is the one entitled to recover 

erein. 

“V. That the death of said Frank O. Reese was occasioned solely by external, 
violent, and accidental causes, in that said Frank O. Reese was, as a result of a 
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collision, thrown from a motorcycle on which he was riding on said 13th day of 
October, 1920, and sustained injuries from which he died on the same day. 

“VI. That, after the death of the said Frank O. Reese, the plaintiff herein, 
through her attorneys, duly notified the defendant of the death of the insured, and 
requested blanks on which to make proofs of death, but that defendant, on October 
27, 1920, refused to furnish said blanks and denied liability on said policy, for the 
reason, as defendant asserted to plaintiff, that neither the insured nor any one for him 
had paid the semiannual premium which defendant claimed was due on said policy 
on July 12, 1920; defendant contending that, by reason of the failure to pay said 
premium said policy had lapsed and was of no force and effect at the date of the 
death of the insured.” 

Under the heading of “General Provisions,” the following was found in the 
policy referred to as Exhibit A: 

“Payment of Premiums.—This policy is based upon the payment of premiums 
annually in advance, but, if premiums be made payable quarterly or sermannually, 
any unpaid premiums required to complete payment for the current insurance year 
in which death occurs shall be considered an indebtedness to the company on account 
of this policy. Premiums are payable at the home office of the company, but may 
be paid to an agent of the company on or before the dates when due, in exchange 
for official receipts signed by the president or the secretary and countersigned by an 
authorized agent of the company. If any premium be not paid when due, as spe- 
cified on the first page hereof, this policy shall be void, and all premiums forfeited 
to the company, except as herein provided. The payment of any premium shall not 
maintain the policy in force beyond the date when the next payment becomes due, 
except as to the benefits provided for herein after default in premium payment.” 

“Indebtedness.—Any indebtedness to the company on account of this policy will 
be deducted in any: payment or payments or in any settlement under the policy.” 

The policy also provided that, in the payment of any premium except the first, a 
grace of 31 days would be allowed, during which time the policy was to remain 
in force, but it provided that, if the policy should become a claim within the grace 
period, the unpaid premiums for the year should be deducted from the amount of 
insurance payable. 

The appellant’s argument upon appeal is to the effect that the failure to pay the 
second semiannual premium did not forfeit the policy, but that the policy was in 
force, and the balance due on the annual premium was an indebtedness to the com- 
pany, to be deducted from the face value of the policy. 

This identical form of policy has never been construed in this state, so far as we 
have been able to ascertain, and there are but few cases in the country construing such 
a policy. The principal case relied upon by appellant to sustain her contention is 
Bolton v. Standard Life Insurance Co., 219 Ill. App. 177. In that case the policy 
contained the following provision: 

“This policy is based on the payment of premiums annually; but premiums may 
be paid, subject to the company’s written approval, in semiannual, quarterly or monthly 
installments at the company’s adopted rates for fractional premiums, provided that, 
in the event of the death of the insured, any unpaid portion of the premium for the 
then current policy year shall be deducted from any amount payable hereunder.” 

A grace of 31 days was allowed in that policy. However, the court stated in its 
opinion that there was no direct provision whereby the policy was to lapse, or the 
insurance to be forfeited, in case of a failure to pay a fractional part of the pre- 
mium or monthly installment, and stated: 

“We are of opinion that without such an express provision for lapse of the policy 
or forfeiture, no forfeiture could be enforced.” 

The court’s opinion, holding the policy in force after the failure to pay an install- 
ment, was based upon the fact that the policy could not be legally forfeited for the 
nonpayment of the premium when no provision is made therefor in the policy. 

But the situation is different in the case before us. The policy provides for for- 
feiture in case of the nonpayment of premiums, and the general rule followed by the 
courts in construing a policy of this character may be found in Thompson v. Fidelity 
Mutual Life Insurance Co., 92 S. W. 1098, 116 Tenn. 557, 6 L. R. A. (N. S.) 1039, 
115 Am. St. Rep. 823, and cases therein cited. In deciding that case, the court made 


use of the following language, which in our opinion clearly states the law applicable 
to the facts in this case. 
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“The privilege of paying the annual premium in quarterly installments was evi- 
dently for the convenience of the insured. Ordinarily, these premiums are payable 
as a whole in advance for the term of one year. The failure to pay the whole of the 
premium in such a case works a forfeiture in the event that it is so provided. In 
this instance the result is the same, upon the failure of the insured to meet his 
quarterly payments when due. At the end of any quarter there is no obligation im- 
posed upon the insured to pay the next succeeding quarter; his failure to pay works 
a forfeiture of his contract, but the company cannot compel him to pay the remain- 
ing installments. In the event of the death of the insured, before the end of the 
first quarter, or any succeeding quarter, if he has paid his premiums when due, his 
representatives are entitled to collect his insurance. In the absence of any provision 
permitting the company to deduct from the face value the remaining installments for 
the year, the insured would receive the face value of the policy, having paid one- 
fourth, two-fourths, etc., as the case may be, of the annual premium. In order to 
avoid this, the company said to the insured: ‘You pay your premium in installments; 
if you meet those installments regularly when due and die before all of the install- 
ments have become due, we will pay the face value of the policy,’ ‘less any unpaid 
portion of the yearly payments.’ In other words, the company reserves the right to 
deduct the glues for the current year accruing but not due, thus, in the event of a loss, 
while the contract is in force, to preserve to itself the right to collect the unpaid 
portion of the annual premium. In the case of a default in the payment of any 
installment when due, the policy is no longer an existing contract, and the insurer 
has no right to collect the remaining installments.” 

The mere fact that the policy here stipulated that the unpaid premium should 
become an indebtedness to the company, does not change the situation. We think, 
under the facts of this case, the policy was forfeited, and the judgment of the trial 
court should be affirmed. It is so ordered. 

Daues, P. J., and Becker, J., concur. 


SCOTT v. NATIONAL LIFE & ACCIDENT INS. CO. (No. 15545.) 
(Kansas City Court of Appeals. Missouri. March 1, 1926.) 


281 Southwestern Reporter, 67. 
1. INSURANCE. 


Whether insured was in sound health when life insurance policy was issued, 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. 

Under Rev. St. 1919, § 6142, life insurance policy is not defeated by disease of 
insured when policy is issued, unless disease causes or contributes to his death. 

(For other cases, see Insurance, Dec. Dig. § 291[2].) 

3. INSURANCE. 

Under Rev. St. 1919, § 6181, testimony of physician who examined applicant for 
insurance that he did not make a thorough examination was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Circuit Court, Boone County; D. H. Harris, Judge. 

“Not to be officially reported.” 

Suit by John T. Scott against the National Life & Accident Insurance Com- 
* pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

Don C. Carter, of Sturgeon, for appellant. 

A. R. Troxell, of Columbia, for respondent. 

BLaNnb, J. This is an action upon a life insurance policy in the sum of $512, 
dated November 5, 1923, and written upon the life of one James Estes in favor 
of plaintiff as beneficiary. Plaintiff and the insured were negroes. The insured 
died on the 18th day of October, 1924. Defendant refused to pay anything under 
the policy, resulting in this suit. There was a verdict and judgment in favor of 
plaintiff in the sum of $512, and defendant has appealed. 

The answer pleaded the following condition contained in the policy: 

“No obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health,” 
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—and alleged that at the time the policy was issued insured was not in sound health, 
- Pery afflicted with the disease of syphilis. Tender of the premium paid was 
pleaded. 

Defendant insists that its demurrer to the evidence should have been sustained, 
for the reason that the testimony conclusively shows that the insured was suffering 
from the disease of syphilis at the time he applied for the policy of insurance and° 
when the same was issued. 

The witness Crockett, testifying for defendants, stated: 

“That deceased came to his house three years before the time of the trial, 
which was on June 6, 1925. That deceased was sick at the time he came, and had 
no money, and was looking for a place to stay. That the witness asked deceased 
with what he was afflicted. 

“Q. What did he tell you was the matter with him? He seemed to be suffer- 
ing with his head and stomach. Q. Well, that is the way he suffered, but what did 
he say was the matter with him? A. Well, he told he had something like the—Q. 
Was it syphilis? A. Syphilis, something like that.” 

The witness further testified that deceased complained of “his stomach and head 
and lower part of his bowels”; that deceased was restless in attempting to sleep. 
On cross-examination the witness testified that it was a year after the late war ended 
that deceased came to his house. 

Wesley Scott, testifying for defendant, stated that he was well acquainted with 
the deceased, and that the latter “drooped around two or three years before he 
died ;” that he complained of his leg and stomach; that the witness did not know 
with what the insured was afflicted. 

The witness Gray, testifying for defendant, stated that deceased was sick two 
or three years before he died; that he did not know with what deceased was suffer- 
ing, but that he complained of his leg; that “his leg swelled. up.” 

Defendant introduced the proof of death, signed by plaintiff, stating that de- 
ceased died of syphilis; also a certified copy of the certificate of death on file with 
the state board of health stating that deceased died of syphilis of five years’ dura- 
tion, and that the contributing cause of death was the use of the drug of morphine 
for a period of five years. 

In rebuttal, Dr. W. A. Norris, testifying for plaintiff, stated that he made a 
physical examination of deceased on February 5, 1923; that the examination was 
made by the witness in his capacity as physical examiner for the defendant, and that 
at that time he signed that part of the application for the policy containing the 
medical examination. In answer to question No. 21, in that part of the application 
signed by deceased, deceased stated that he had never had a number of ailments 
mentioned therein, including syphilis, and that he was in good health. That part of 
the application signed by Dr. Norris stated that question 21 had been correctly 
answered by the insured; that the applicant appeared to be in good health; that he 
had no physical defect or infirmities; that the doctor detected no diseased condition 
of any kind; that he personally examined the applicant in his office, and that the 
“life” in his opinion was a first-class risk; that four years previously the applicant 
had undergone an operation for stricture of the urethra, and was then in the hospital 
for ten days, but that he had had no trouble since. 

On cross-examination, Dr. Norris testified that he did not know whether the 
answers made by the insured to his application were true. When asked if he had 
made an “examination” or an “inspection” of the insured, he stated: “Well, it was 
more of an inspection. I examined his heart and lungs.” The witness testified that 
he made no blood test, and that the principal test for syphilis was the Wasserman 
test. On recross-examination, he testified that it takes only a few weeks for 
syphilis to develop in a person who has been exposed to it; that there are three 
stages of syphilis, the initial stage being “where the chancre appears on the mucous 
membrane, and then we have the skin eruption, and the third stage where it affects 
the organs of the body”; that it is possible for a man to be affected with syphilis 
for a great many years and show no outward appearance of it. He might not know 
that he had it. 

In rebuttal, the witness Coleman testified that he was well acquainted with the 
insured; that he noticed nothing about him that would suggest ill health. Dr. J. A. 
Taylor testified that he made a medical examination of deceased in 1924, prior to 
deceased’s going to a sanitarium in Fulton; that he did not make a thorough exami- 
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nation of him, but found that he was a drug addict and was suffering from pains 
and cramps; that he did not notice any symptoms of syphilis; that deceased seemed 
to be in fairly good health except for the effects of the drug habit. On cross- 
examination, he testified that he made no examination for syphilis, and, if deceased 
died on October 18, 1924, with syphilis, he must have been afflicted with it at the 
time the doctor saw him. 

Dr. Kampschmidt, testifying in rebuttal, stated that deceased came to a hospital 
in Columbia in 1920, on the staff of which the witness was a surgeon; at that time 
deceased was suffering from a stricture of the urethra; that the witness operated 
upon him and that he was discharged on December 21, 1920; that the Wasserman 
test is “only one of the things that we use in the diagnosis of syphilis”; that the 
other tests are a physical examination and the Kahn precipitation test; that the 
Wasserman is a fairly satisfactory test; that this test is very inaccurate in late 
syphilis and unreliable in early syphilis, but that it was the one commonly given; 
that the other chief methods of examination for syphilis were “observation of the 
eyes, palpation and percussion, and sometimes X-ray helps us”; that he did not 
notice that deceased had any symptoms of syphilis at the time he was under his 
charge; that he made all the examinations for syphilis except the Wasserman test; 
that the examination he made consisted of “inspection, palpation, and percussion,” 
this was in December, 1920; that he never saw deceased after he left the hospital. 

{1, 2] This case was plainly one for the jury. A clause of the character con- 
tained in the policy and pleaded in the answer is affected and controlled by the pro- 
vision of our so-called misrepresentation statute. Section 6142, R. S. 1919. In view 
of this statute, such a condition does not defeat the insurance, unless it appears at 
the time of the issuance or delivery of the policy the insured was afflicted with a 
disease or diseases which caused or contributed to his death. 

“And whether or not the malady, if any, from which the insured was suffering 
at the time of the issuance or delivery of the policy, caused or contributed to cause 
the death is, by force of the statute controlling the matter, a question for the jury, 
unless indeed it be that the question is foreclosed by the effect of an admission of the 
plaintiff in the case, standing wholly unexplained and unrepelled by anything what- 
soever.” Hicks v. Met. Life Ins. Co., 190 S. W. 661, 662, 196 Mo, App. 162, 172. 

See, also, Stephens v. Ins. Co., 176 S. W. 253, 190 Mo. App. 673, 678. And the 
burden of showing misrepresentation in this respect is upon the insurer. Roedel v. 
Ins. Co., 160 S. W. 44, 176 Mo. App. 584; Remfry v. Mutual Life Ins. Co. (Mo. 
App) 196 S. W. 775; Prindle v. Fidelity & Casualty Co. (Mo. App.) 233 S. W. 252. 

3, 4] However, we think that there was a conflict, at least, in the testimony 
as to whether deceased had syphilis at the time of the issuance or delivery of the 
policy.. Assuming that the certificate of death was competent on the question as to 
the duration of the disease of which it shows deceased died (the duration being 
stated as five years), that evidence was contradicted by the testimony of Dr. Kamp- 
schmidt, who testified that he made an examination of deceased for syphilis in 
December, 1920, and found none present. As before stated, deceased died on October 
18, 1924. The certificate in the respect mentioned is also contradicted by the 
medical examination made by Dr. Norris. While he testified that he did not make 
a thorough examination, in his written report he stated that he had personally 
examined deceased in his office, and that he detected no disease of any kind, and 
that the applicant appeared to be in good health, and that question 21, inquir- 
ing, among other things, as to whether the applicant had syphilis, was answered 
correctly, and that he recommended the applicant as a first-class risk. His testi- 
mony to the effect that he did not make a thorough examination was. for the 
jury. Section 6181, R. S. 1919; Bruck v. Life Ins. Co., 185 S. W. 753, 757, 
194 Mo. App. 529; Remfry v. Ins. Co., supra. The testimony of a lay witness 
that deceased was in good health was also not without evidentiary value, and, if it is 
to be believed, it was contradictory of the certificate of death. Bruck v. Ins. Co., 
supra; Remfry v. Ins. Co., supra. 

The only other direct testimony that deceased had syphilis at the time the insur- 
ance was taken out was that of defendant’s witness Crockett, but he testified to this 
only after the name of the disease had been suggested to him by counsel for defend- 
ant; and while, on his direct examination, he said that deceased was in this condition 
three years before the trial, on cross-examination, he said it was the year after the 
war ended. The jury was at liberty to give what weight it desired to this testimony, 
and, if it is'to be regarded as testimony that deceased had syphilis at the time he took 
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out the insurance, that testimony was contradicted by the evidence that we have 
heretofore mentioned as contradictory of the certificate of death. 

There is no question but that, if proof of death signed by plaintiff showed 
that deceased was suffering from syphilis at the time of the issuance or delivery of 
the policy, plaintiff would be bound thereby, in the absence of any explanation of 
such admission. Stephens v. Ins. Co., supra; Remfry v. Ins. Co., supra; Nichols v. 
Supreme Tribe of Ben Hur (Mo. App.) 274 S. W. 868; West v. Knights and Ladies 
of Security (Mo. App.) 221 S. W. 391. But the proof of death does not show that 
deceased was suffering from syphilis at that time, but merely shows that he was suffer- 
ing from that disease at the time of his death. While the certificate of death shows 
that he had suffered from that disease for five years prior to his death, that was not 
a part of the proof of death, and plaintiff was not bound by the recitals therein. 

We are not permitted to pass upon the weight of the testimony, but, if we were, 
we would not be prepared to say that the weight of the evidence on the subject in 
controversy was in favor of defendant. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


CAPITAL FINANCE ane a METROPOLITAN LIFE INS. CO. 
(No. 6) 
(Supreme Court of Montana. Feb. 23, 1926.) 
243 Pacific Reporter, 1061. 
1. INSURANCE. 
Insurance contract made in Montana is governed by Montana laws, in view of 
Rev. Codes 1921. § 7537. 


(For other cases, see Insurance, Dec. Dig., § 125[2].) 


2. INSURANCE—INTENDED EFFECT WILL BE GIVEN SUCH POLICY 
PROVISIONS AS ARE NOT IN CONTRAVENTION OF LAW AND 
PUBLIC POLICY. 

Parties may put into insurance contract such provisions as are not in contravention 
of law and public policy, and same will be given their intended effect. 
(For other cases, see Insurance, Dec. Dig., § 146[1].) 


5. INSURANCE—INSURANCE POLICY, PROHIBITING ASSIGNMENT 
UNLESS MADE ON BLANKS OF INSURER, HELD NOT TO PRO- 
HIBIT ASSIGNMENT NOT ON INSURER’S BLANKS, BUT WHICH 
ae UNDER STATE LAW (REV. CODES 1921, §§7414, 
534, 8160.) 

Insurance policy, providing that no assignment thereof should be binding on 
insurer unless executed on blanks furnished by it, held not to prohibit, in view of 
Rev. Codes 1921, §§ 7414, 7534, 8160, an assignment not on blanks furnished by in- 
surer, but which was sufficient under state law. 

(For other cases, see Insurance, Dec. Dig., § 209.) 

Appeal from District Court, Silver Bow County; George Bourquin, Judge. 

Action by the Capital Finance Corporation against the Metropolitan Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Kremer, Sanders & Kremer, of Butte, for appellant. 

Timothy Nolan of Butte, for respondent. 

Caraway, C. J. This action was brought by the plaintiff, Capital Finance Cor- 
poration, to recover of the defendant, Metropolitan Life Insurance Company, the cash 
surrender value of an insurance policy issued by the defendant to Herman Krogman 
in favor of Krogman’s wife. The policy was executed March 20, 1919, and at the 
time of the assignment had a cash surrender value of $83. 

On February 21, 1924, the plaintiff loaned to Mr. and Mrs. Krogman $50, evi- 
denced by a promissory note executed by them on that day, and to secure the pay- 
ment of which they executed a writing whereby they assigned to plaintiff all their 
rights in and to the policy. Duplicate of the writing, called the assignment, was sent 
immediately to the defendant’s home in the city of New York. After some corres- 
pondence the defendant pronounced ‘the assignment “not acceptable,” and refused 
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to recognize it. Upon maturity of the note the Krogmans failed to pay it. The 
plaintiff then foreclosed its pledge. There being no other bidder, plaintiff pur- 
chased the policy at the sale, and thereafter demanded from defendant the sur- 
render value thereof. The defendant refused to pay, and the plaintiff brought this 
suit. The court rendered judgment for the plaintiff, and the defendant appealed. 

The single question presented is whether the assignment, not being upon blanks 
furnished by the defendant, is valid. Its sufficiency under the laws of Montana 
is not questioned. 

A provision of the policy reads: 

“4. Assignment: No assignment of this policy shall be binding upon the 
company unless it be executed upon blanks furnished by the company and filed with 
the company at its home office in the city of New York. The company assumes no 
responsibility as to the validity of any assignment.” 

A letter addressed to the defendant’s agent in Buttee, emanating from the Pacific 
Coast head office of the defendant in San Francisco, was introduced in evidence. 
The writer, speaking for the defendant, made reference to the assignment in question 
here and eight others. In the letter he said, among other things: 

“We have delayed final decision on same until we could communicate with our 
legal department in the home office, and are but just now in position to inform you 
that the purported assignments as submitted are not acceptable.” 

Commenting upon the form of the Krogman assignment, the writer says: 

“You will observe by comparing it with, our own printed form the absence of 
the very valuable and important words ‘for value received.’ These words have a 
marked legal significance, and any conveyance that lacxs them is imperfect.” 

This sage pronouncement wil be of interest to Montana lawyers. The writer 
then goes on to say that: 

“We are accepting assignments every day that are not on our forms, but they 
are legally drawn.” 

Any attempt to render a contract of this nature unassignable would be futile 
in view of the provisions of section 8160, R. C. 1921: 

“A policy of insurance upon life, health, or freedom from accident may pass 
by transfer, will, or succession to any person, whether he has an insurable interest 
or not, and such person may recover upon it whatever the insured might have re- 
covered.” 

This section is in harmony with section 7414 R. C. 1921, which declares that a 
right arising out of an obligation is the property of the person to whom it is due. 

[1-3] The contract between Krogman and the defendant, made in this state, 
is governed by the laws of this state. Section 7537, R. C. 921; 14 R. C. L. 997. The 
principle that the parties may put into insurance contracts such provisions and 
conditions as they choose, provided such are not in contravention of law and public 
policy, and that the same will be given their appropriate and intended effect (14 Cal. 
jur. 416; 14 R. C. L. 929, 930), will, of course, be conceded. That insurance com- 
panies may not insert in their policies provisions restricting the operation. of section 
8160 must also be conceded. It is a general rule that the validity of an assignment 
must be determined by the law of the place of assignment. Cooley’s Briefs on the 
Law of Insurance, 1079. 

[4] As to what extent an insurance company may prescribe reasonable condi- 
tions concerning the assignment of a policy, we need not now inquire. Certainly 
conditions will not be permitted which will serve to nullify the provisions of section 
8160, or which will tend to render that section inoperative. The conditions imposed, 
whatever they may be, will be interpreted in accordance with section 7534, R. C. 
1921: A contract must receive such an interpretation as will make it lawful, op- 
erative definite reasonable and capable of being carried into effect. 

[5] An examination of the authorities submitted in the exhaustive brief of de- 
fendant’s counsel does not disclose a case which discusses an assignment like the - 
one here. “No assignment of this policy shall be binding upon the company unless 
it be executed upon blanks furnished by the company.” Must we adhere to the exact 
wording of that provision? If so an assignment in the exact words employed by 
defendant in its blanks, including those very valuable and important words, “for 
value received,” but written upon paper different in quality or size, or written or 
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printed in type of different size and color, would not suffice. An affirmative answer 
would be absurd. Upon any view we may take of the case, the most the defendant 
could contend for would be a substantial compliance with its forms. And as the 
defendant’s spokesman says “we are accepting assignments every day that are not 
on our forms,” the defendant must realize that it has not the right to insist “ab- 
solutely and at all events” that an assignment, to be valid, must be upon blanks 
furnished by the company. 

The trial court’s judgment is correct, and it is affirmed. 

Affirmed. 

Holloway, Galen, Stark, and Matthews, JJ., concur. 


JACKSON v. TALLMADGE et al. 


(Supreme Court, Appellate Division, Third Department. March 3, 1926.) 
214 New York Suplement 528 
1, INSURANCE. 


Validity of assignment of life insurance policy is determined by law of place 
where assignment is made. 


(For other cases see Insurace, Dec. Dig., § 200.) 


2. INSURANCE—ASSIGNMENT OF LIFE INSURANCE POLICY BECAME 
EFFECTIVE AT TIME AND PLACE OF MAILING TO ASSIGNEE, AS 
RESPECTS LAW GOVERNING. 

Assignment of life insurance policy, executed and mailed from North Dakota 
to assignee in New York, became effective at time and place of mailing, and its 
validity must be tested by laws of North Dakota. 

(For other cases, see Insurance, Dec. Dig., § 200.) 


5. INSURANCE—IN ABSENCE OF STATUTE, WIFE’S INTEREST IN 
HUSBAND'S LIFE POLICY IS SUBJECT TO LEVY AND SALE, AND 
WIFE’S ASSIGNMENT OF HUSBAND’S LIFE POLICY DURING HIS 
LIFETIME MAY BE SET ASIDE AS FRAUD ON CREDITORS. 

In absence of statute, wife’s interest in husband’s life insurance policy is subject 
to levy and sale by creditors, and her assignment thereof during husband’s lifetime 
may be set aside as fraud on creditors. 

(For other cases, see Insurance, Dec. Dig., § 590.) 

Appeal from Trial and Special Term, Tompkins County. 

Action by John L. Jackson against Ruby H. Tallmadge and another. From 
a judgment for plaintiff (208 N. Y. S. 551, 124 Misc. Rep. 389), defendants appeal. 
Judgment modified, and, as so modified, unanimously affirmed. 

Argued before Cochrane, P. J., and Kellogg, Van Kirk, Hinman, and McCann, 


Hampton H. Halsey, of Rochester (John D. Lynn, of Rochester, of counsel) for 
appellants, 

Newman & Newman, of Ithaca (Charles H. Newman, of Ithaca, of counsel), 
for respondent. 

Henry T. Kettocc, J. The defendant Ruby H. Tallmadge lived with her hus- 
band, Carl E. Tallmadge in the city of New England in the state of North Da- 
kota. Carl E. Tailmadge, on the 25th day of May, 1917, took out a policy of life 
insurance in the Northwestern Life Insurance Company of Aberdeen, in the state 
of South Dakota. The insurance company, under the terms of the policy, engaged 
to pay upon the death of Carl E. Tallmadge, the sum of $25,000 to his wife. The 
policy was in force on February 3, 1923. On that date Ruby H. Tallmadge executed 
an instrument in writing transferring all her interest in the policy to her brother, 
the defendant Hampton H. Halsey, of Rochester, N. Y. At this time both Ruby H. 
Tallmadge and Carl E. Tallmadge were insolvent. The instrument of transfer was 
mailed from New England, N. D., addressed to the defendant Halsey at Rochester, 
N. Y., on February 3, 1923. It was received by Halsey on February 7, 1923, Carl 
E. Tallmadge died on February 10, 1923, at New England, N. D. His body was 
thereupon brought by his wife to the state of New York. Upon her arrival, Ruby 
H. Tallmadge told her brother Hampton H. Halsey that she had made the transfer 
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because she and her husband were in financial straits; that she desired Halsey to 
collect the insurance and hold the moneys in trust for herself and her infant son as 
their needs might arise. Halsey sent the assignment to the insurance company, with 
proof of death, and upon February 19, 1923, received from the company a draft 
for $22,077.06, being the amount, after deducting charges, which was due upon 
the policy. Halsey deposited the proceeds of the draft to his own credit in a bank- 
ing institution. He has drawn his checks upon the fund for upwards of $10,000 
to make payments as requested by Ruby H. Tallmadge. He has made investments 
in real estate mortgages, taken in his own name, to the exent of more than $10,000. 
This plaintiff, on October 15, 1923, recovered a judgment against Ruby H. Talmadge 
for $6,211.63 upon a promissory note, of which she was a joint maker with her 
husband, made and delievered prior to February 3, 1923. An execution, issued 
upon the judgment, was returned unsatisfied. Thereafter this action was brought 
to set aside the transfer of the policy made on February 3, 1923, on the ground that 
it was executed in fraud of creditors and of this plaintiff, and to procure the ap- 
plication of the insurance moneys, or their proceeds, upon the plaintiff's judgment, 
in so far as that might be necessary to extinguish the same. 

{1, 2] Where a life insurance policy is assigned, the validity of the assignment 
is to be determined by the law of the place where it is made. Barry v. Equitable 
Life Assurance Society of United States, 59 N. Y. 587; Miller v. Campbell, 35 
N. E. 651, 140 N. Y. 457; Spencer v. Myers, 44 N. E. 942, 150 N. Y. 269, 34 L. R. 
A. 175, 55 Am. St. Rep. 675; 68 L. R. A. 858, note. In the Miller Case the policy 
was issued in the state of Massachusetts. It was assigned by the beneficiary, the 
wife of the assured, in the state of New York. The court said: 

“But the contract, which is in question here, is the agreement by the married 
woman to assign the policy, and its validity depends upon her capacity under New 
York laws to make it.” 

In our case the policy was issued by a South Dakota corporation upon the life 
of a North Dakota resident for the benefit of his wife. The wife executed an in- 
strument of transfer in North Dakota, and mailed it from North Dakota to the 
defendant Halsey, the transferee, in New York state. It would seem that the 
transfer was complete in the state of North Dakota. In Alexander v. Steinhardt, 
Walker & Co., [1903] 2 K. B. 208, it was held that, where a debtor mailed instruc- 
tions directing his agent to pay over certain moneys to a creditor, and also mailed 
a notice of the instructions to the creditor, the assignment was complete at the point 
of mailing and took effect, although before the mails arrived the debtor was bank- 
rupt. The case is criticized by Prof. Williston, and declared unsound. Williston 
on Contracts, § 436, note. However, the law so declared appears to obtain in New 
York. Barry v. Equitable Life Assurance Society of United States, supra. In 
that case an assignment of a New York insurance policy was executed in New York 
and mailed from New York to the assignee in Maryland. It was held that the as- 
signment was complete in New York, and that the laws of this state determined its 
validity. It may be said that an assignment, to become effective, requires an ac- 
ceptance, and that an acceptance cannot be given until the assignment reaches the 
assignee. The answer may be that the acceptance of an assignment, which imposes 
no duty upon the assignee, like the acceptance of a gift, is presumed. 

“The acceptance also may be implied where the gift, otherwise complete, is 
beneficial to the donee.” Per Andrews, J., in Beaver v. Beaver, 22 N.’E. 940, 941, 
117 N. Y. 421, at page 429 (6 L. R. A. 403, 15 Am. St. Rep. 531). 

“The acceptance of a gift, beneficial to the donee and otherwise complete, will 
be presumed, unless the contrary is made to appear, even though the donee did not 
know of the gift at the time was made.” Corpus Juris, vol. 28, p. 672. 

Whatever the explanation may be, it is certainly the holding of the Barry Case 
that an assignment of an insurance policy, when executed and mailed to the assignee, 
becomes effective at the time and place of mailing. In our case, then, the assign- 


ment was made in North Dakota, and its validity must be tested by the laws of that 
State. 


[3] In the absence of proof to the contrary, the common law of the state of 
New York, as declared by its courts, is presumed to be the common law obtaining 


in the state of North Dakota. International Text-Book Co. v. Connelly, 99 N. E. 
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722, 206 N. Y. 188, 42 L. R. A. (N. S.) 1115. It has been held by the courts of this 
state that, where a policy of insurance insures the life of a husband for the benefit 
of his wife, the wife cannot, during the life of the husband make an irrevocable 
transfer of the policy; that a wife, upon the death of her husband, may recover 
the insurance moneys falling due, in spite of a previous assignment by her. Eadie 
v. Slimmon, 26 N. Y. 9, 82 Am. Dec. 395; Barry v. Equitable Life Assurance Society 
of United States, 59 N. Y. 587; Frank v. Mutual Life Ins. Co., 6 N. E. 667, 102 
N. Y. 266, 55 Am. Rep. 807. On the other hand, it has been held that the creditors 
of the wife, during the life of the husband, cannot reach the wife’s interest in the 
policy, and cannot, after the death of the husband, avoid an assignment previously 
made by the wife, and recover the insurance. Smillie v. Quinn, 90 N. Y. 492; Bar- 
on v. Brummer, 3 N. E. 474, 100 N. Y. 372. In all these cases the provisions of 
chapter 80 of the Laws of 1840 constituted the grounds upon which the decisions 
were placed. Thus in the Eadie Case it was said of the act of 1840. 

“We think the intent of the staute was to make these policies a security to the 
family of any married man, and a provision for their use and benefit, and that this 
intent would be defeated if they were held to be assignable by the wife like ordinary 
choses in action belonging to her in her own right as her separate property.” 

In the Smillie Case it was held that, under the act of 1840, as construed by the 
Eadie and Barry Cases, policies taken out for the benefit of a wife “were not, in 
a general sense, assignable” by her. In relation to the beneficiary of policies thus 
taken out, the court said: 

“As she was not in a position to assign the policies to her creditors so as to 
absolutely cut off her right, her creditors could not take them so as to bar her right, 
and therefore it was no fraud upon her creditors for her to make the assignments 
at that time to her children.” 

Thus it became the law that assignments by the wife, during the life of her 
husband, could be avoided by the wife but by no other person. It was pointed out 
by Judge Vann in Amberg v. Manhattan Life Ins. Co. of New York, 63 N. E. 1111, 
171 N. Y. 314, that this result was due to the peculiar wording of the provisions of 
the act of 1840. That act provided that, where a policy of insurance upon the life 
of a husband was made payable to his wife, the insurance moneys— 

“shall be payable to her, to and for her own use, free from the claims of the 
representatives of her husband, or any of his creditors.” 

[4] While an assignment by her was not absolutely void, nevertheless, at the 
death of her husband, she might insist, although no other person might, that the 
moneys were “payable to her” despite any such an assignment. It clearly appears, 
then, that the rule that the creditors of a wife could not avoid an assignment made 
by her during her husband’s life, was the creature, not of the common law, but of a 
statute, of the State of New York. The common law of New York, and therefor 
of North Dakota, would be otherwise. In the Amberg Case Judge Vann, for the 
court, said: 

“Courts have no power to declare property exempt from the claims of creditors, 
unless there is some statute which, either expressly or by reasonable implication, 
requires it. The general rule is that all property is subject to levy and sale upon 
execution and every exception must be founded upon a statute for the subject is 
within the control of the Legislature, not of the courts.” 

[5, 6] It was there held that insurance moneys, becoming payable to a wife 
from a policy upon the life of her husband, were subjected to levy and sale, after 
the death of the husband, by the creditors of the wife. In the absence of a statute, 
the interest of the wife in such a policy, prior to the death of the husband, would 
likewise be susceptible to levy and sale. Therefore an assignment by her could be at- 
tacked by her creditors on the ground of fraud. We have had exhibited to us no 
statute of North Dakota which provides to the contrary. The statutes of that state, 
not only fail to provide, as did our statute of 1840, accordingly as it was interpreted, 
for the incapacity of a wife to make an irrevocable assignment, but provide directly 
for the opposite result. The laws of North Dakota, proven in the case, by section 
4411, Comp. Laws 1913, provide as follows: 

“Either husband or wife may enter into any engagement or transaction with the 


other, or with any other person, respecting property, which the other might, if un- 
married.” 


Again, section 6629 provides: 
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“A policy of insurance upon life or health may pass by transfer, will or succession 
to any person, whether he has an insurable interest or not, and such person may 
recover upon it whatever the insured might have recovered.” 

It is a necessary deduction that, under the common law and statutes of North 
Dakota, the transfer made by the defendant Ruby H. Tallmadge to Hampton H. 
Halsey was fraudulent as to her creditors, and that this plaintiff, a judgment creditor, 
may avoid the transfer and procure the application upon his judgment of a sufficient 
sum to satisfy the same from the moneys and securities, now in the hands of the 
defendant Halsey, which are the proceeds of the insurance moneys collected by him. 

The judgment should be modified to provide accordingly, and, as modified, be 
affirmed, with costs. All concur. 


ROBINSON er au. v. GRAND LODGE, KNIGHTS OF PYTHIAS, OF THE 
STATE OF SOUTH CAROLINA, JURISDICTION OF THE SUPREME 
LODGE, KNIGHTS OF PYTHIAS, OF NORTH AMERICA, SOUTH 
AMERICA, EUROPE, ASIA, AFRICA, AND AUSTRALIA. 

(No. 11938.) 

(Supreme Court of South Carolina. March 9, 1926.) 

1 Southweastern Reporter, 744 
1. INSURANCE—WHETHER INSURED DESIGNATED MOTHER AS BEN- 

EFICIARY AND NEVER REVOKED DESIGNATION HELD FOR JURY 

(CIV. CODE 1922, § 4151). 

Whether insured designated his mother as beneficiary and failed to revoke such 
designation, so as to entitle her, under Civ. Code 1922, § 4151, to proceeds of fraternal 
endowment policy, payable to his legal heirs or representatives on his death, held for 
jury in his children’s action on policy. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 


2. INSURANCE—BOARD OF CONTROL OF FRATERNAL ASSOCIATION 
NOT AUTHORIZED TO GO BEYOND ITS REGULATIONS OR CON- 
TRARY TO STATUTES IN AWARDING PROCEEDS OF ENDOW- 
MENT POLICY (CIV. CODE 1922, § 4151). 

Board of control, authorized by regulation of fraternal association to decide 
doubtful questions and pass on all claims, could not go beyond regulations or contrary 
to statutes (Civ. Code 1922, § 4151) and award to insured’s mother, not designated 
as beneficiary, as against his children, proceeds of endowment policy payable to his 
legal heirs or representatives. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


3. INSURANCE—CHARGE, IN ACTION ON FRATERNAL POLICY, PAY- 
ABLE TO WIDOW, HEIRS, OR REPRESENTATIVES, HELD NOT 
ae AS CHARGING THAT PROCEEDS WERE INHERIT- 
ABLE. 

In action by insured’s children on fraternal endowment policy, payable on his 
death to his widow, legal heirs, or representatives, charge that plaintiffs were in- 
sured’s sole heirs, inheriting what he left when he died leaving no widow, that policy 
is not part of his estate unless payable thereto, that proceeds are payable to beneficiary, 
but that if no beneficiary was named plaintiffs are entitled to recover, unless defend- 
ant had authority to and did pay some one else, held not erroneous as charging that 
proceeds of policy were inheritable. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 


4. INSURANCE—MOTHER NOT DESIGNATED AS BENEFICIARY COULD 
NOT TAKE AHEAD OF WIDOW OR CHILDREN UNDER POLICY 
PAYABLE TO INSURED’S WIDOW, HEIRS, OR REPRESENTATIVES 
(CIV. CODE 1922, § 4151). 

Under fraternal endowment policy, payable to insured’s widow, legal heirs, or 
representatives, insured’s mother, unless specially designated as beneficiary, could 
not take ahead of his widow or children, under Civ. Code 1922, § 4151. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from Circuit Court of Colleton County; E. C. Dennis, Judge. 
Action by Leo Robinson and others, by Rose Ella Mike, as guardian ad litem, 
against the Grand Lodge, Knights of Pythias, of the State of South Carolina, Juris- 
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diction of the Supreme Lodge, Knights of Pythias, of North America, South America, 
Europe, Asia, Africa, and Australia. From a judgment for plaintiffs, defendant 
appeals. Affirmed. 

N. J. Frederick, of Columbia, for appellant. 

Padgett & Moorer, of Walterboro, for respondents. 

BuieaseE, J. In their complaint, plaintiffs alleged that, as children of Eddie 
Robinson, colored, deceased, whose wife predeceased him, they were his sole heirs 
at law; and were entitled to receive the proceeds of an endowment policy, issued to 
him by defendant, a domestic fraternal association, which was payable to “the widow, 
legal heirs or representatives.” The defendant admitted the main allegations of the 
complaint, “save that the plaintiffs are the children and sole heirs at law of Eddie 
Robinson”; and further alleged that it had paid the amount due under the policy to 
Susan Robinson, mother of deceased, according to its rules and regulations. The 
verdict was in favor of plaintiffs, and defendant has appealed on two grounds: (1) 
That a verdict should have been directed in its favor; and (2) that the presiding 
judge erred in his charge. 

In the trial, plaintiffs contended that, under the pleadings, there was but one 
issue, namely: Were plaintiffs the sole heirs at law of deceased? The presiding 
judge construed the pleadings liberally in favor of defendant, and allowed it to 
introduce evidence on other issues. 

The facts pertinent here are, briefly, these: Robinson was not married when he 
became a member of the association. The physician who examined .him for his 
insurance, in the presence of officers of the subordinate lodge, testified that Robinson 
declined to designate any special beneficiary, when asked to do so. There was some 
testimony that he was then contemplating an early marriage. In some of the records 
of the subordinate lodge, the mother of deceased was set down as beneficiary. There 
was evidence that this designation had not been made at the instance of deceased, 
but that it had been written by an officer of the lodge who was a son-in-law of 
Susan Robinson. The records at the headquarters of the Grand Lodge did not show 
that a special beneficiary had been named. 

Both appellant and respondent seem to rely upon the case of Hunter v. Hunter, 
8&4 S. E. 180, 100 S. C, 517. In that case, Hon. Frank B. Gary, circuit judge, con- 
structed a policy (or certificate) identical with the one here, the section of the Code 
governing such policies (now section 4151 of volume 3 of the Code 1922), and certain 
of the rules and regulations of the defendant, which were also introduced in this 
cause. The opinion of Judge Gary was made the opinion of this court. We may, 
therefore, in passing upon the questions before us, follow the principles announced 
in the Hunter Case, as far as they are applicable here. There it was held as follows: 

(a) Within the statutory restrictions, the member “shall have the right to desig- 
nate his beneficiary, and from time to time to have the same changed in accordance 
with the laws, rules, or regulations of the association, and no beneficiary shall have 
or obtain any vested interest in the said benefit until the same has become due and 
payable upon the death of the said member.” 

(b) “Section 1 of the endowment laws * * *, provides for an endowment depart- 
ment whereby, upon proof of the death of a knight (member) in good standing, 
* * * there shall be paid to his widow, heirs or legal representatives a certain amount.” 

(c) “Section 6 * * * provides that * * * the Grand Chancellor shall * * * proceed 
to pay * * * the widows, heirs or legal representatives.” 

(d) “Section 10 * * * defines legal representatives as designated in section 1 as 
intended to apply to the family or relatives of deceased’ members or some one 
dependent upon him for support, to wit, widow, children, mother and father, etc.” 

(e) “The policy * * * provides that the said benefit will be paid to the widow, 
legal heirs or representatives.” 

Further, in the case cited, it was held that— 

“The widow [in that case] was not specifically named as the sole beneficiary 
under the policy, but was named as one of a class from which the assured might 
select a beneficiary, this class having been limited by the statute law, and having been 
further limited by the endowment law.” 

And it was also held that the beneficiaries “had no vested interest until the policy 
became due and payable, and the assured could at any time change the beneficiary 
by complying with the regulations of the order.” Judge Gary pointed out in his 
opinion, as we still observe, that there is “no specific regulation as to the manner of 
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designating a beneficiary in the first instance, or of changing a beneficiary already 
named.” 

The mother is not mentioned in the certificate, either by name or by her relation- 
ship, as a beneficiary. She could not be classed in the certificate as coming under 
the term “heirs,”: for, in this instance, the surviving children of deceased are his sole 
heirs; his wife having predeceased him. But by the association’s rules, she was 
eligible to be designated as one of the beneficiaries, or as sole beneficiary, under the 
definition as given of the term “representatives.” 

[1] Under the Hunter Case, waiving plaintiffs’ view of the pleadings, if de- 
ceased specially designated, in proper manner, the mother as his sole beneficiary, and 
there was no change made by him, she was entitled to the proceeds of the certificate. 
Did he so designate, and fail to revoke such designation? That was a plain question 
of fact. There was evidence pro and con. So, the trial judge properly submitted 
that issue to the jury. 

{2] The appellant says further, that, even if the mother was not designated as 
beneficiary by deceased, yet the association had the right to pay the amount of the 
policy to her, and that such payment was full discharge of its obligation, as justifi- 
cation for this position, it relies on section 2 of its regulations, as follows: 

“The board of control shall * * * decide all questions of doubt and irregularity 
that shall arise and shall pass upon all claims.” 

This rule was not passed upon in the Hunter Case. There seems to be no dis- 
pute that the board named passed on the claim and awarded the money to the mother. 
But this board had no power to go beyond the regulations of the association; and, 
certainly, no authority to go contrary to the statutes. That regulations simply left 
it to the board of control o act for he association in determining what it should do 
in cases of contested claims. The board could not bind beneficiaries, and especially 
minors. If this position of the defendant was tenable, the board of control could, 
in a given case, where there had been no designation of a beneficiary, refuse to 
settle with the widow or children of a member, and pay the amount of a policy to 
any of his “blood relatives,” for all such relatives seem to come within the associa- 
tion’s definition of the term “legal representatives.” Such acts would destroy one 
of the main objects of the organization—to give assistance to the widows, children, 
aged fathers, and mothers of their deceased members. 

The circuit judge very properly refused to direct the verdict for the defendant. 

{3] The court instructed the jury as follows: 

“Now, I charge you that a man’s heirs—that this man, Eddie Robinson, when he 
died leaving no widow, but left children, that these children are his heirs, exclusively 
his heirs; that is, they inherit what he left when he died, unless he made a will dis- 
posing of it and giving it to some one else. I charge you further that the policy of 
insurance, unless payable to the man’s estate, is not a part-of his estate. The proceeds 
of a policy of insurance is payable to the beneficiary, don’t make any difference 
about the man’s estate, but in this case, if no beneficiary was named, te plaintiffs 
would be entitled to recover because they are the people who come within the degree, 
unless you find that the Grand Lodge had authority to pay somebody else and that they 
exercised that authority.” 

The defendant imputes error in this charge on three grounds: First, that the 
proceeds of fraternal policies are not inheritable; second, under the policy the 
mother of a member has equal rights with his children when no designation is made; 
and, third, that the defendant had the right under its rules to pay any one within 
the class prescribed by the statute and its rules. The jury were not charged that 
the proceeds of the policy were inheritable by the “heirs,” but, to the contrary, the 
judge made a definite distinction between proceeds of policies of insurance not pay- 
able to the estate of an intestate and his other estate. 

[4] As pointed out heretofore, unless a mother is specially designated as bene- 
ficiary, she could not take under the policy in this case ahead of the widow or chil- 
dren. In addition to the Hunter Case, supra, the case of Speegle v. Woodmen of the 
World, 58 S. E. 435, 77 S. C. 517, is authority to some extent for this view. 

We have already disposed of the question of the right of the defendant to make 
payment on a decision of its board of control. 

{5] If there was error in the charge, to which exception was taken, it was in 
favor of the appellant, and it cannot complain thereat. This exception is overruled. 

The judgment of the circuit court is affirmed. 

Gary, C. J., and Watts, Cothran, and Stabler, JJ., concur. 
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SOUTHERN INS. CO. v. GRAHAM 
(Supreme Court of Tennessee. Feb. 13, 1926.) 
280 Southwestern Reporter 30 
1. INSURANCE—CASUAL CONNECTION BETWEEN DEATH FROM 

BURNS AND UNLAWFUL TRANSPORTATION OF LIQUOR HELD 

NOT TO EXIST SO AS TO BAR RECOVERY. 

Where insured’s clothes became soaked with gasoline while examining his ¢ar, 
and clothes caught fire while he was lighting a cigarette after leaving the car in 
which he had transported liquor, there was no casual connection between death and 
unlaw ful transportation of liquor, and hence it did not bar recovery, under accident 
policy denying recovery of benefits caused by or while violating the law. 

(For other cases, see Insurance, Dec. Dig § 466.) 


2. INSURANCE—PROVISION IN ACCIDENT POLICY DENYING BENE- 
FITS “CAUSED BY OR WHILE VIOLATING THE LAW,” REQUIRES 
CASUAL CONNECTION BETWEEN UNLAWFUL ACT AND DEATH. 
Under provisions of accident policy that “insured shall not be entitled to benefits 

caused by or while violating the law,” there must be a casual connection between the 

unlawful act and death. 
(For other cases, see Insurance, Dec. Dig. § 466.) 


Error to Circuit Court, Davidson County; E. F. Langford, Judge. 

Suit by Mary Graham against the Southern Insurance Company. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Wm. Hume, of Nashville, for Insurance Co. 

W. E. Norvell, Jr., of Nashville, for Graham. 

McKinney, J. This case was submitted upon the following stipulation: 

“It is agreed that the following facts are true and that same may be considered 
by the court in deciding the case in lieu of the introduction of formal proof: 

“That Harry Graham took out a policy of insurance, No. 6651, in the Public 
Life & Accident Insurance Company of Tennessee on November 27, 1922, which is 
attached hereto and made a part hereof as Exhibit A, and that said policy was in 
full force and effect on November 28, 1923, when said Harry Graham died. Harry 
Graham left surviving him, as his widow, Mary Graham, the plaintiff, who is the 
beneficiary under said policy. 

“That Harry Graham, on November 26, 1923, made a trip in an automobile to a 
point near Kingston Springs, Tenn. That several friends accompanied him from 
Nashville and that said trip was a sight-seeing or pleasure trip, and friends desiring 
to see a still in operation, and the said Harry Graham took them on this ride for the 
purpose of showing them such a still. That one one or more previous occasions the 
said Graham had hauled liquor in said automobile. 

“That on the trip in question, after seeing said still, the said Graham decided ta 
bring some liquor back to Nashville and put some liquor, contained in 4 five-gallon 
kegs, in the car. On the return when the party got to Kingston Springs, it was 
suggested that they eat a meal at a restaurant there. Some of the party went into 
the restaurant and when Graham got out of the car he noticed from the fumes of 
gasoline that the gasoline tank in the rear was leaking. He got under the car to 
ascertain the exact point of the leak and endeavored to stop same. While under the 
car, he got some gasoline on his clothing. It was dark at the time and he did not 
notice this fact. He got up from the ground and left the automobile to go to the 
restaurant. When about 20 feet from the automobile, he struck a match to light a 
cigar or cigarette. The flame of the match, by accident, came in contact with the 
vapor of the gasoline, on his clothes, his clothing was ignited, and he was badly 
burned, from the effects of which burns he died 2 days later at a hospital in Nashville. 

“He was not under the influence of liquor at the time of the accident, but was 
brought immediately to the hospital at Nashville, and the doctor who there attended 
him, Dr. E. M. Sanders, discovered no evidence of drinking at all, and, both from 
the rational and normal conduct on the part of the said Graham and lack of odor 
on his breath, would testify that said Graham had not been drinking to the best of 
his knowledge and belief, and it is agreed that said Sanders would so testify if 
called, and that this statement may be considered as his testimony. 

“hat the defendant, Southern Insurance Company, is a corporation engaged in 
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the insurance business at Nashville and elsewhere, and, since the above-mentioned 
policy was issued, had purchased the assets and liabilities of said Public Life & 
Accident Insurance Company of Tennessee. 

“That proper proof of death was made. That proper demand was made more 
than 60 days prior to the institution of suit, and the defendant failed and refused 
to pay the amount specified in said policy for accidental death to the beneficiary. 

“That the beneficiary employed W. E. Norvell, Jr., an attorney, to bring suit on 
said policy. That said Norvell brought suit in a magistrate’s court. That the case 
was there continued two or three times by the defendant and the case continued 
once thereafter. That W. E. Norvell, Jr., intends to charge the beneficiary 25 per 
cent. of the recovery and that this is a reasonable fee for his services.” 

Upon the foregoing facts it is insisted that the following clause in the policy bars 
a recovery, to wit: 

“14. The insured shall not be entitled to any benefits under this policy caused by 
or while violating the law.” 

For the defendant in error it is said that the death of insured was neither caused 
by a violation of law, nor did it occur while he was actually violating the law, but 
that, if wrong in this, still a recovery can be had, because there is no causal connec- 
tion between the unlawful act and the death of insured. 

[1] It is not insisted, and could not be under the facts of this case, that such 
causative connection exists. Insured was 20 feet from his car on his way to the 
restaurant when the accident happened, which was caused by a lighted match coming 
in contact with gasoline on his clothes. The accident was not caused as a result of 
the transportation of whisky, for it would have happened even though the car was 
empty. 

It appears from the stipulation that these parties were on a pleasure trip, and, as 
an incident thereto, the insured placed whisky in his car; but the transportation of 
the whisky in no wise contributed to or was connected with the accident. 

[2] Practically all of the authorities hold, in construing similar provisions in 
accident policies, that such causative connection must exist. 

In Insurance Company v. Bennett, 16 S. W. 725, 90 Tenn. 267, 25 Am. St. Rep. 
685, in construing a similar provision, this court said: 

“But again, passing this question, if it were true that such association per se 
was an unlawful act, it would not follow that plaintiff could not recover. In order 
to defeat a recovery because of such provision, there must appear a connecting link 
between the unlawful act and the death. It is not sufficient that there was an un- 
lawful act committed by the insured, and that death occurred during the time he 
was engaged in its commission. There must be some causative connection between 
the act which constituted the violation of the law and the death of the insured. 
Bloom v. Insurance Company, 97 Ind. 478 [49 Am. Rep. 469]. 

“Tllustrating, it is aptly said in the same case: 

“ ‘Suppose a man violates the law against profanity and is shot while so doing; 
should that absolve the company from liability?’ And see to same effect [Bradley v. 
Insurance Co.] 45 N. Y. 432 [6 Am. Rep. 115; Cluff v. Insurance Co.], 13 Allen 
[Mass.] 308. 

“Numerous illustrations of similar character might be presented in which the 
act, however unlawful, has no relation to the death as its cause or contributing 
element, but they need not be multiplied. There is no pretense that the death was 
caused directly by any such unlawful act of deceased, or resulted as a natural conse- 
quence thereof; nor does it appear from the evidence that he was engaged in any 
act from which danger, much less death, might have been expected. 

“The provision of the policy excluding liability for injury received by the 
insured while committing an unlawful act refers to such injuries as may happen 
as the necessary or natural consequences of the act—as its probable and to be antici- 
pated consequences; and the reference to injuries received ‘in consequence of any 
unlawful act’ is to those injuries which arise out of or flow naturally from the act 
committed as its effect or resulting consequence. Attempts to murder a particular 
individual, in which lawful resistance or consequent punishment may cause or occa- 
sion death; attempts to murder or injure or rob the wife or child or parent of another, 
in which injury might be expected from defense of that other; submitting to an 
operation for abortion; engaging in a horse race, where horse racing is unlawful, 
and where the injury results during the race, or in the effort to stop one of the 
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horses in its progress, and the like, are acts falling within the terms of the policy, 
and illustrate what is meant by ‘injuries received while insured is engaged in or in 
consequence of an unlawful act.’ [Cluff] Cliff v. Insurance Company, 13 Allen, 308; 
Hatch v. Insurance Company, 120 Mass. 550 [21 Am. Rep. 541]; Bloom v. Insurance 
Company, 97 Ind. 478 [49 Am. Dec. 469]; Insurance Company v. Seaver (22 L. Ed. 
155], 19 Wall. 531.” 

We are unable to agree with counsel that the above statement was dictum. 

In 17 A. L. R. 1006, will be found a long list of cases from the Supreme Court 
of the United States and state courts of last resort approving the rule of causal 
connection. No cases are cited to the contrary. 

The rule is very well stated in 4 Cooley’s Briefs on Insurance, pp. 3150, 3151, 
as follows: 

“Not only must there be a causative connection between the violation of law and 
the death, but such connection must be direct, and not indirect; proximate or immedi- 
ate, and not remote. Where different forces and conditions concur in producing a 
result, it is often difficult to determine which is properly to be considered the cause. 
But the maxim, ‘Causa proxima non remota spectatur,’ does not mean necessarily 
that the cause or condition which is nearest in time or space is to be deemed the 
proximate cause; on the contrary, as said in Freeman v. Mercantile Mut. Acc. Ass’n, 
156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753, it means that the law will not go 
further back in the line of causation than to find the active, efficient, procuring cause, 
of which the event under consideration is a natural and probable consequence, in 
view of the existing circumstances and conditions. The law does not consider the 
cause or causes beyond seeking the efficient predominant cause. So the fact that the 
death of the insured is the consequence of some illegal act of his is not sufficient if it 
did not occur while engaged in such illegal act as the direct result thereof. Thus, 
though one has committed an assault on or engaged in a combat with another, the 
violation of law involved therein does not relieve the insurer if the insured has 
ceased from his assault or retreated from the combat, and is killed by the other 
person for motives of revenge, though the acts immediately follow each other.” 

The case of Duran v. Insurance Co., 22 A. 530, 63 Vt. 437, 13 L. R. A. 637, 25 
Am. St. Rep. 773, is distinguished on two grounds: First, the insured was actually 
engaged in an unlawful act at the time of the accident; and, second, the policy ex- 
empted the insurer from liability when the violation of law was either the direct or 
indirect cause of the injury. 

The judgment of the trial court will be affirmed. 


BAKER v. FORT WORTH MUT. BENEV. ASS’N. (No. 595—4425.) 


(Commission of Appeals of Texas, Section B. Feb. 17, 1926.) 
Southwestern Reporter 165. 

1. INSURANCE—COMPLAINT ALLEGING BENEFIT ASSOCIATION WAS 
ESTOPPED FROM RESISTING PLAINTIFF’S CLAIMS IN VIEW OF 
COLLECTION OF ASSESSMENTS HELD TO STATE CAUSE OF 
ACTION AS AGAINST DEFENDANT’S GENERAL DEMURER. 
Petition, in action against benefit association, alleging that, at time of complying 

with request of general superintendent of defendant with respect to physical examina- 

tion and furnishing proof of claim of disability, plaintiff furnished affidavit to defend- 
ant, showing that at issuance of certificate he was totally blind in one eye and 
partially in the other, but that defendant nevertheless, by his duly authorized agent, 
continued to collect assessments, thereby estopping it to resist his claim, held to state 
good cause of action as against defendant’s general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 


2. INSURANCE—BENEVOLENT INSURANCE ASSOCIATION MAY BE 
BOUND UPON PRINCIPLES OF WAIVER OR ESTOPPEL BY CON- 
DUCT OF OFFICERS AND PERSONS AUTHORIZED TO SPEAK AND 
ACT FOR IT (REV. ST. ART. 4833). 

A benevolent insurance association, regularly incorporated under Rev. St. art. 
4833, may be bound by the principles of waiver or estoppel by the conduct of those 
officers and persons who in the nature of the concern are authorized to speak and act 
for it. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 
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3. INSURANCE—COLLECTING AND MAKING ASSESSMENTS AGAINST 
PLAINTIFF AFTER FULL KNOWLEDGE OF MATTERS IN APPLI- 
CATION RECOGNIZED PLAINTIFF AS MEMBER. 

Where, under rules of mutual benevolent association, none but members of asso- 
ciation were liable to assessments, the conduct of such association in making and 
collecting assessments from plaintiff, after full knowledge of those things in plaintiff's 
application which it relied upon to defeat his membership, treated plaintiff as a 
member in a most marked manner. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

. Certified Questions: from Court of Civil Appeals of Second Supreme Judicial 

istrict. 

Action by George W. Baker against the Fort Worth Mutual Benevolent Asso- 
ciation. Judgment sustaining a general demurrer to plaintiff’s petition was affirmed 
on appeal by the Court of Civil Appeals, and questions certified to Commission of 
Appeals. Certified questions answered. 

Grindstaff & Zellers, of Weatherford, for plaintiff. 

Marvin Roberson, of Fort Worth, for defendant. 

Speer, J. The Court of Civil Appeals for the Second Supreme Judicial Dis- 
trict has certified to the Supreme Court the following question: 

“George W. Baker instituted this suit against the Fort Worth Mutual Benevolent 
Association to recover what he claimed to be due him upon a certificate of member- 
ship in the defendant association, and from a judgment sustaining a general demurrer 
to his petition he has prosecuted this appeal. 

“The facts alleged in his petition, which, as against a general demurrer, must 
be accepted as true, may be briefly summarized as follows: The defendant is a 
fraternal benefit association, ‘chartered under and operated under and subject to the 
provisions of what is known and called the Fraternal Benefit Act of the State of 
Texas, same being chapter 7, title 71, Vernon’s Sayles’ Civil Statutes of Texas.’ 
On June 1, 1922, a certificate of membership in the association was issued to the 
plaintiff, George W. Baker. The certificate of membership, which was attached 
to the plaintiff’s petition and made a part thereof, reads as follows: 

“‘Class B. No. 1721. Age 55. Not to Exceed $1,000.00. 

“Fort Worth Mutual Benevolent Association of Texas, 
“ ‘Chartered under the Laws of Texas. 

“‘This certificate witnesseth, that George W. Baker is this day admitted a mem- 
ber of the Fort Worth Mutual Benevolent Association in this class, subject to the 
following conditions : 

“‘That the membership is based on the application, which application is filed 
in the office of the Fort Worth Mutual Benevolent Association, and is made a part of 
this contract. 


“2. That he or she agrees to pay all assessments levied by the directors of the 
Fort Worth Mutual Benevolent Association, as needed of one dollar and ten cents 
($1.10) upon the death of any member in this class within ten days from date of 
call for same, and three dollars ($3.00) per year annual dues to be paid on or before 
October Ist, of each year, and it is further agreed that failure to pay assessments so 
levied within ten days from date of call, or to pay said annual dues on or before 
October Ist of each year shall forfeit all claims as a member of the Fort Worth 
Mutual Benevolent Association. It is also agreed that if any untrue statement or 
statements have been made with fraudulent intent in the application as to age, health, 
family history or any other question that would materially increase the risk assumed, 
this certificate becomes void and of no effect. 


“ «3. That the said member agrees to the stipulations herein that this certificate 
shall only bind the Fort Worth Mutual Benevolent Association to pay to the order of 
Lonnie G. Baker (son) the sum of one dollar for each member in good standing at 
the time of his or her death, said amount not to exceed one thousand dollars, should 
he or she die in good standing in the Fort Worth Mutual Benevolent Association. 

“‘4. Should any member totally lose an eye, hand or foot, the holder hereof 
further agrees to pay an assessment of fifty-five cents (55c.); and should any mem- 
ber become permanently or totally disabled prior to attaining the age of sixty-five 
the holder hereof agrees to pay one dollars and ten cents ($1.10). 

“‘The Fort Worth Mutual Benevolent Association further agrees to pay fifty 
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cents from each member in good standing, not to exceed the sum of five hundred dol- 
lars ($500.00), for a permanent loss of any eye, hand or foot, provided, however, that 
the member who happened to such accident shall only receive accident benefits from 
any one accident not to exceed the amount that would ccrue from the assessments 
for accidental purposes from one thousand (1,000) members. 

“‘*Should any member become permanently and totally disabled prior to attaining 
the age of sixty-five the Fort Worth Mutual Benevolent Association agrees to pay 
the sum of one dollar ($1.00) received from each member in good standing, not to 
exceed the sum of one thousand ($1,000.00) dollars, provided, that said member claim- 
ing said disability benefit has been totally disabled and has continued for a period of 
ninety (90) days and that this certificate has been in force for one (1) year. This 
association will upon satisfactory proof of such disability, at the option of the mem- 
ber and in lieu of all other benefits hereunder pay to said member the total benefits 


herein named the surrender of this certificate which will become void and of no further 
effect. 


“ae 


5. That it shall be the duty of each member to keep the secretary of the 
Fort Worth Mutual Benevolent Association informed of the post office of such mem- 
ber and in giving notice of any assessment, it shall not be necessary for the Fort 
Worth Mutual Association to do more than mail a written or printed notice, properly 
stamped and addressed to such member at his or her last known post office address. 

“6. There shall be no other liabilities rest on the Fort Worth Benevolent Mutual 
Association or any of its members other than herein stated. 

“*This policy is subject to all the laws of the association or orders of the board of 
directors now in force or that may be hereinafter enacted. 

“ ‘Important Notice—This certificate is not valid until countersigned in ink by the 
person in whose name it is written. All death claims under this certificate, to be bind- 
ing on the Fort Worth Mutual Benevolent Association must be made within ten days 
from date of the member, as the claims are paid in the order in which they are 
received.’ 

“Plaintiff has paid all assessments and all other sums required of him by the 
certificate of membership. At the time the certificate was issued, plaintiff was 56 or 
57 years of age. The application for membership referred to in the certificate was 
made by plaintiff’s son, Lonnie G. Baker, who signed plaintiff’s name to it and also 
countersigned plaintiff's name to the certificate. 

“At the time the application was made and when the certificate was issued plaintiff 
resided in the State of Tennessee and his son, Lonnie G. Baker, resided in the town of 
Weatherford, Tex. The application was made by Lonnie G. Baker to one R. R. Kin- 
cannon, defendant’s agent, who also resided in Weatherford and was there engaged 
in soliciting members for said association. Kincannon solicited plaintiff's son to take 
out the certificate in the name of his father. He was informed at the time that plaintiff 
resided in Tennessee and the son signed the application and also countersigned the cer- 
tificate in his father’s name, all at the instance of Kincannon, who further agreed with 
the son that he might answer all questions propounded in the application, assuring the 
son that the same would be acceptable to the defendant association. 

“The application for membership contained the following questions and answers: 

“ “Have you any impairment of sight or hearing? A. No. 

Oi es you any affection of skin, middle ear, eye, or any part of the body? 
A. No. 

“‘Are you in good health? A. Yes.’ 

; - answer to another question it was stated that plaintiff’s address was Weather- 
ord, Tex. 

“The answers so contained in the application were false and untrue, in that at 
the time plaintiff resided in the State of Tennessee and not in the town of Weather- 
ford, Tex., and he was then totally blind in one eye and the other eye so badly 
affected as to require the wearing of a glass in order to enable him to see out of it. 
Kincannon was the duly authorized agent of defendant to write down the answers to 
the questions propounded in the application, and he did write the purported answers 
of Lonnie G. Baker to those questions. Lonnie G. Baker made truthful answers to 
said questions, but Kincannon falsely and fraudulently recorded the same, and there- 
after falsely and fraudulently concealed from Lonnie G. Baker the answers as writ- 
ten, and induced him to refrain from reading over the answers after the same were 
written down, but assured him that the answers had been correctly recorded, and 
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upon the further plea that he (Kincannon) did not have the time to wait until those 
answers could be read over by plaintiff’s said son. 

“There was no medical examination of the plaintiff before the certificate of mem- 
bership was issued, and Kincannon assured Lonnie G. Baker that the same was not 
necessary, and that it was a custom of the defendant association to waive that re- 
quirement at any time the association might see fit so to do. Kincannon also assured 
Lonnie G. Baker that it was immaterial that his father, George W. Baker, resided in 
Tennessee and not in Weatherford, Tex., and further assured him that it was not 
necessary that plaintiff should sign the application for membership, or that he per- 
sonally answer the questions propounded therein, or that he countersign the certificate 
of membership, but that the association would waive all those requirements and agree 
that those acts could be all performed by Lonnie G. Baker in his father’s name, and 
that the certificate, when issued, would be as valid and binding on the association as if 
all those acts were performed by plaintiff in person, and as if the plaintiff resided in 
Weatherford, Tex., rather than in the State of Tennessee. 

“According to further allegations in the petition, Kincannon was duly authorized 
by the defendant association to make all of such representations and to agree to and 
bind the association by all of said agreements of waiver, and plaintiff specially 
pleaded that by reason of such representaticous of Kincannon the defendant had waived 
the right to resist plaintiff’s suit by reason of any of the matters recited above. 

“On January 15, 1924, plaintiff lost his right eye, which rendered him totally 
blind, since he had already lost the sight in his left eye prior to the time the applica- 
tion for membership was made. By reason of his total blindness he became wholly 
unable to perform any kind of manual labor or to care for himself, and that con- 
dition is permanent. Immediately after he became totally blind and wholly disabled 
from earning a livelihood, he notified the association of his said condition, and, after 
the expiration of 90 days from such notice, to wit, on March 7, 1924, C. E. Rutledge, 
the general superintendent of defendant, interviewed the plaintiff in Weatherford, 
Tex., and then and there instructed the plaintiff to make proof of his total disability, 
furnishing him at the time printed blanks for that purpose, and also requested that 
plaintiff be examined by Drs. Simmons and McNolly, of Weatherford, Tex. Plaintiff 
complied with that request, and furnished to the defendant the verified reports of 
said physicians which showed that plaintiff was then totally blind in both eyes. Plain- 
tiff paid to said physicians a fee of $8 for making said examination and report. At 
the same time plaintiff also made and furnished to the defendant his affidavit showing 
that on June 1, 1922, when said certificate was issued, he had then lost the sight of his 
left eye, and that the sight of his right eye was seriously impaired. After the receipt 
of that information, the defendant association continued to collect assessments from 
the plaintiff upon his certificate of membership; the assessments so collected being 
$3.85 collected on March 11, 1924; $5.50 on March 15, 1924; $5.50 on April 7, 1924, 
maki... a total of $14.85. C. E. Rutledge was the duly authorized agent of the asso- 
ciation to equire such physical examination by the two Weatherford physicians, and 
to collect said assessments last mentioned, and by reason of those facts plaintiff 
alleged that defendant is estopped from resisting the claims made by plaintiff in this 
suit. 

“Lonnie G. Baker was the duly authorized agent of the plaintiff to apply for 
said certificate of membership, and to do and perform all other acts and to make 
all other representations made and performed by him in relation thereto. Plaintiff 
sought to recover the sum of $1,000 by reason of his total disability resulting from 
the loss of both eyes, or so much thereof as could be realized by an assessment of 
$1 against each member of the association in good standing. In the alternative, he 
sought to recover $500 for the loss of his right eye, or so much thereof as could be 
realized by the assessment of 50 cents against each member in good standing, and 
he alleged that the necessary proofs were made at proper times and furnished to the 
defendant, all in compliance with the terms of the certificate and by-laws of the 
association. He sought a judgment against the defendant for those sums, and in 
the alternative he prayed for a decree of the court requiring the officers of the defend- 
ant association to levy assessments against the members of the association in good 
standing and to pay over the same to the plaintiff when collected, in the event the court 
should hold that a money judgment could not be recovered against the defendant 
association. F 

“In support of plaintiff’s contention that the association is estopped to rely upon 
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the false answers contained in the application for membership alleged to have been 
falsely and fraudulently recorded, and also on its plea of estoppel to above, plaintiff 
relies upon such cases as Equitable Life Ins. Co. v. Hazelwood, 75 Tex 347, 12 S. W. 
623 (7 L. R. A. 217, 16 Am. St. Rep. 893); Sovereign Camp, W. O. W., v. Ray 
{Tex. Civ. App.] 262 S. W. 819; Wirtz v. Sovereign Camp, W. O. W., 268 S. W. 
438 (Supreme Court of Texas), and authorities there cited. 

“The defendant relies upon such authorities as Sovereign Camp, W. O. W., v. 
Lillard [Tex. Civ. App.] 174 S. W. 619, and other decisions there cited;. Modern 
Woodmen of America v. Atcheson [Tex. Civ. App.] 219 S. W. 537. 

“Article 4833, Rev. Civ. Statutes, which is contained in chapter 7, title 71, upon 
the subject of ‘Fraternal Benefit Societies,’ reads as follows: 

“*Any society may admit to beneficial membership any person not less than 
sixteen and not more than sixty years of age, who has been examined by a legally 
qualified physician, and whose examination has been supervised and approved in 
accordance with the laws of the society; provided, that any beneficiary member 
of such society who shall apply for a certificate providing for disability benefits 
need not be required to pass an additional medical examination therefor. Nothing 
ae contained shall prevent such society from accepting general or social mem- 
ers.’ 

“As shown by the certificate of membership made the basis of this suit, the holder 
of a certificate is not entitled to any benefits except as may be derived from assess- 
ments made against other members in good standing. If the doctrines of waiver and 
estoppel which are invoked by plaintiff are to obtain in this suit, then they must be 
upon the theory that the agents of the association appointed to solicit memberships 
and collect dues, such as Kincannon and Rutledge were the agents of the members 
against whom the assessments are to be made, and that they have authority to bind 
those members by the acts relied on as constituing such waiver or estoppel. In that 
respect the case differs from one against an ordinary insurance company having 
property in its own name subject to levy and out of which a judgment can be col- 
lected as from any other party who may be sued. 

“In Wirtz v. Sovereign Camp, W. O. W., 268 S. W. 438, our Supreme Court 
had this to say: 

“Tt is undeniably true tha. benevolent and fraternal organizations and life insur- 
ance companies are as subject to the operation of the law of estoppel, and waiver 
as are individuals, and the law has, in both particulars been repeatedly enforced against 
them in this state. * * * 

“However, that was a general statement, and, since the facts of the present 
suit are different from those of that case, we doubt that the statement quoted can 
be said to apply with full force to the present suit. It occurs to us that article 4833, 
as well as other articles of the same chapter, may be said to enter into and become 
a part of such contracts of insurance as is invoked in this suit, and that such statutes 
impliedly forbid the authority in the agents of such associations as the defendant in 
the present suit to waive compliance with the plain provisions of the certificate of 
membership and to hold the association and the members who are to be assessed to 
pay the sum liable to the same extent as if plaintiff had complied with those require- 
ments. 

“In view of the importance of the question, and of the further fact that we have 
found no other decision in this state directly in point we have deemed it advisable to 
certify to your honorable court for decision the question whether or not the trial 
court erred in sustaining the general demurrer to plaintiff’s petition in this suit?” 

{1, 2] The question certified should be answered in the affirmative. The ques- 
tion we are called upon to answer being whether or not the trial court erred in sus- 
taining the general demurrer to plaintift’s petition, we are limited in our consideration 
to a determination of whether or not any cause of action in favor of the plaintiff 
is shown in any part of the pleading. The certificate discloses that plaintiff alleged 
that, after he sustained the injuries for which he sued, the general superintendent of 
the defendant interviewed him at Weatherford, Tex., and instructed him to make 
proof of his total disability, furnishing him at the time printed blanks for that 
purpose, and requesting that he be examined by Drs. Simmons and McNolly; that he 
complied with that request, and furnished to defendant a verified report of said 
physicians, showing that he was totally blind, and at the same time furnished to 
the defendant his affidavit showing that on June 1, 1922, when the certificate was 
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issued, he had then lost the sight of his left eye, and that the sight of his right 
eye was seriously impaired; that, after the receipt of that information, the defend- 
ant association continued to collect assessments from him upon his certificate of 
membership setting forth the amounts and dates of such assessments collected; that 
C. E. Rutledge, such general superintendent, was the duly authorized agent of the 
association to require such physical examination and collect such assessments, by 
reason of which facts the defendant was estopped from resisting the claims made by 
plaintiff. Independently of any other question in the case, and without deciding 
whether or not the conduct of the soliciting agent could operate by way of estoppel 
against the company to make a case in plaintiff’s favor, we do hold that the facts 
immediately above referred to show a cause of action in favor of plaintiff as against 
the association’s general demurrer. Whatever may be the rule with reference to the 
lack of power or authority of local or special agents to bind a fraternal benefit asso- 
ciation such as appellee by acts or conduct amounting ordinarily to waiver or estoppel, 
there can be no doubt that such benefit or benevolent insurance association, regularly 
incorporated and authorized to act in such corporate capacity, may be bound upon 
the principles of waiver or estoppel by the conduct of those officers and persons who 
in the nature of the concern are authorized to speak and act for it. Indeed, such 
corporation can only act through individuals, and we know of no principle of law— 
statutory or otherwise—that would exempt such associations from an equitable 
defense so wholesome in effect and so universal in application. 

In Wirtz v. Sovereign Camp, W. O. W., 268 S. W. 438, the Supreme Court, 
through Special Chief Justice Kittrell, said: 

“It is undeniably true that benevolent and fraternal organizations and life insur- 
ance companies are as subject to the operation of the law of estoppel and waiver as 
are individuals, and the law has, in both particulars, been repeatedly enforced against 
them in this state.” 

Home Circle Society No. 1 v. Shelton (Tex. Civ. App.) 81 S. W. 84; Bankers’ 
& Merchants’, etc., Ass’n v. Stapp, 14 S. W. 168, 77 Tex. 517, 19 Am. St. Rep. 772; 
29 Cyc. p. 185 (J.). 

[3]. Under the rules of the order as disclosed by the petition, none but members 
of defendant association were liable to assessments, and the conduct of defendant 
association, after a full knowledge of those things in the application which are relied 
upon to defeat membership, has treated the plaintiff as a member in the most marked 
manner by the making and collecting of assessments against him. The language of 
Bankers’ & Merchants’ Mut. Ben. Ass’n v. Stapp, supra, is especially apt in this con- 
nection : 

“None but members were liable to assessment, and the corporation having full 
means of knowing who were and who were not members of the association, a jury 
probably would have great difficulty in coming to the conclusion that the officers of 
appellant corporation had called upon a person not a member to bear the burdens 
which membership alone could lawfully impose. 

“Circumstances sometimes become more potent than direct evidence; and if the 
jury from the circumstances already referred to concluded that the officers of the 
corporation were acting with knowledge and in good faith when they called upon the 
deceased to bear the burdens of membership, this court would not be authorized to 
set their finding aside. These demands could not have been made in good faith if 
deceased was not a member. * * *” 

Plaintiff’s case is likewise strengthened by his allegations of custom of the 
defendant association. See Home Circle No. 1 v. Shelton, supra. We therefore 
recommend that the question certified be answered as above indicated. 

Cureton, C. J. The opinion of the Commission of Appeals answering certified 
questions is adopted, and ordered certified to the Court of Civil Appeals. 


FORT WORTH MUT. BENEV. ASS’N OF TEXAS vy. MILLER. (No. 11331.) 
(Court of Civil Appeals of Texas. Fort Worth. Jan. 2, 1926. Rehearing 


Denied Feb. 6, 1926.) 
280 Southwestern Reporter 338 


1. INSURANCE. 
A benefit certificate must be construed more strongly against association. 
(For other cases, see Insurance, Dec. Dig. § 726.) 
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2. INSURANCE. 


Beneficial association may waive provision that certificate must be countersigned 
in ink by person in whose name it was written. 


(For other cases, see Insurance, Dec. Dig. 714.) 


3. PLEADING—IMPROPER DESIGNATION OF GOOD PLEA AS ONE OF 

ESTOPPEL HELD IMMATERIAL. 

In action on beneficial certificate, where plaintiff pleaded facts which fully met 
requirements of waiver of certificate provision by defendant, improper designation of 
plea as one of estoppel was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 49.) 


5. INSURANCE—DEATH FROM BURSTING OF ARTERY IN HEAD, 
CAUSED BY BODILY EXERTION, HELD TO HAVE BEEN CAUSED 
BY “ACCIDENTAL MEANS” WITHIN BENEFIT CERTIFICATE 
(QUOTING WORDS AND PHRASES, “MEANS.’) 

Where the immediate cause of death of certificate holder was the bursting of 

a blood vessel in the head and not the pushing of an automobile, her death was 

caused by “accidental means,” within beneficial certificate, since the agency which 

produced it was the rupture of a blood vessel, and was wholly unexpected (quoting 

Words and Phrases, ‘““Means’’). 

(For other cases, see Insurance, Dec. Dig., § 787.) 


Appeal from District Court, Wichita County; E. W. Napier, Judge. 

Action by J. B. Miller against the Fort Worth Mutual Benevolent Association. 
Judgment for plaintiff, and defendant appeals. Judgment affirmed, less excess interest 
adjudged. 

S. E. Fish, of Amarillo, for appellant. 

E. E. Fischer and T. F. Hunter, both of Witchita Falls, for appellee. 

Conner, C. J. The appellee, J. B. Miller, instituted this suit upon a benefit cer- 
tificate issued to his deceased wife by the appellant, the Forth Worth Mutual Ben- 
evolent Association of Texas. It was alleged and the facts show that the appellant 
association is duly incorporated under the laws of this state, and on the 9th day of 
July, 1923, issued a certificate to Malinda E. Miller, wife of appellee, the parts of 
which material to an understanding of our disposition of the case are as follows: 

“(3) That said member agrees to the stipulations herein that this * certificate 
shall only bind the Mutual Benevolent Association to pay to the order of John B. 
Miller (husband) or heirs, the sum of $1 for each member in good standing at the 
time of his or her death, said amount not to exceed $1,500, should he or she die in 
good standing in the Mutual Benevolent Association (other than accidental death.) 

“Should any member lose his or her life by accidental means only, the holder 
hereof agrees to pay $2.20 upon proper proof of same. * * 

“The Mutual Benevolent Association agrees to pay to any member who loses 
their life by accidental means only (excepting suicide, sane oF insane) $2 from 
each member in good standing, not to exceed the sum of $3,000. 

“Important notice: This certificate is not valid until eae in ink by 
the person in whose name it is written. All claims under this certificate, to be 
binding on the Mutual Benevolent Association, must be made in writing within 10 
days from date of death of any member, as the claims are paid in the order in which 
they are received.” 


[1, 2] Appellee failed to allege, and did not prove, that he had requested the 
association to assess the members of the order in the class in which Mrs. Miller 
belonged, or that in fact the certificate had been actually delivered to Mrs. Miller 
and signed by her, and by demurrer and otherwise it was and is urged that the 
certificate never became effective. Appellee, in reply, pleaded and proved, success- 
fully we think, that the obligatory clauses of the certificate were not dependent upon 
a rquest of the appellee that an assessment upon the members should be made, and 
that the provisions requiring the certificate to be countersigned in ink in whose 
name it was written had been waived. The certificate, treated as a contract, as it 
must be, is, according to our well-settled rules, to be construed more strongly against 
appellant, and a reading of the obligatory clauses of the certificate, which we have 
quoted, seems to make it quite plain that appellant’s promise, in case of death of the 
certificate holder, was an absolute promise to pay $1 for each member of the associa- 
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tion in good standing, or, in case the certificate holder lost her life “by accidental 
means only,” to pay $2 for each member in good standing, not to exceed the sum of 
$3,000, thus leading to the conclusion that under its rules and by-laws it would by 
its assessments provide a beneficiary fund out of which sustained losses might be 
paid. Moreover, by both pleading and proof it was made to appear that shortly prior 
to the death of Mrs. Miller, which occurred on or about the 28th day of July, 1923, 
and after the receipt of her application, all dues therefor having been paid, the 
association issued to Mrs. Miller the certificate upon which the suit is founded, 
inclosed the same in an envelope duly directed to her post office, but which in some 
way was not delivered but returned to the office of the association. It was alleged 
and shown that it was the custom of the company to so issue and direct certificates, 
that other certificates had been issued and recognized as valid that had not been 
signed in ink by the holders, and that this particular provision of the certificate was 
not observed by the company. 

It was further shown that, by letters written from the office of the association 
after the death of Mrs. Miller the certificate was recognized as valid; the associa- 
tion going so far as to execute and tender to appellee for acceptance its draft for 
$824, which was $1 for each of the members of the association shown to be in good 
standing. That waivers of the character indicated may be made and are operative, 
we think must be accepted without extended discussion. See Calhoun v. Maccabees 
(Tex. Com. App.) 241 S. W. 101; Sov. Camp, W. O. W., v. Carrington, 90 S. W. 
921, 41 Tex. Civ. App. 29. 

[3, 4] Appellee’s pleading, setting up waiver, was designated “estoppel,” and 
appellant, by demurrer and otherwise, objected that the facts failed to show that 
appellee had suffered loss and hence that there could be*ho estoppel, but the pleader 
pleaded the facts which in our judgment fully met the requirements of a waiver, and 
the improper designation of the plea as one of estoppel we think immaterial. In 
answer to the evidence establishing waiver, proof was also offered by an officer of 
the association that at the time of the letters written to appellee’s counsel, and at the 
time of the issuance of the draft in favor of appellee referred to, he was without 
knowledge that the certificate had never been delivered and had been returned to the 
association, where he found it among its files, but as to this we think the court was a 
proper judge of the credibility of this witness and the weight to be given to his 
testimony, and the court’s findings, which must be imputed to the judgment in 
appellee’s favor on this issue, must be sustained. We accordingly think, for the 
reasons indicated, that we must proceed upon the theory and finding that the certifi- 
cate declared upon was valid and operative. 

We have thus briefly disposed of the foregoing questions, because we think it 
apparent from the entire record that the real question presented on this appeal is 
whether the court’s judgment, allowing appellee the double recovery on the certificate 
under consideration, may be upheld. 

[5] Briefly stated, the evidence shows that Mrs. Miller and others traveling in 
an auto were ferried over a stream, and that the propelling power of the auto was 
not sufficient to move the car from the boat up the sandy bank of the stream they 
had crossed, and that Mrs. Miller, together with others, undertook and did, by 
pushing, propel the car up the bank. The evidence shows or tends to show, and the 
court evidently so found, that Mrs. Miller exerted her full strength, and that before, 
or shortly after, the car had been propelled up the bank Mrs. Miller sat down and 
complained of a pain in her head, her statement being to the effect that she thought 
she had bursted something in her head; and the evidence shows that she thereafter 
died from the effects of a bursted artery in the brain. The vital question presented, 
therefore, is whether Mrs. Miller lost her life “by accidental means only,” within 
the meaning of the terms of the policy. Appellant cites numerous cases in aid of its 
contention that her death was not so caused. But it seems difficult to harmonize all 
the cases on the subject. In the case of Bertha Feder v. Iowa State Traveling Men’s 
Association, 78 N. W. 252, 107 Iowa, 538, 43 L. R. A. 693, 70 Am. St. Rep. 212, it 
appears that the policy or certificate holder, in an effort to close the shutter of a 
window, stood on his toes and reached over a chair towards the shutters, and, as he 
did so, blood began to flow from his mouth. He was placed on a lounge, and died 
within a few minutes. The cause of his death was hemorrhage from a ruptured 
artery, and the evidence would have authorized the conclusion that the rupture of the 
artery was not due to the disease from which he was suffering. There was no evi- 
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dence that he fell, slipped, lost his balance, failed to catch the shutter when he reached 
for it, or that it moved at his touch more or less readily than he had expected it 
would move; in other words, there is no evidence whatever that anything was done or 
occurred which he had not foreseen and planned, excepting the rupture of the artery, 
and the consequences which resulted from it. The certificate upon which the suit 
by the beneficiary was founded provided payment “whenever the death of a member 
of this association in good standing shall occur from any accidental cause,” etc. The 
trial court gave a peremptory instruction to the injury to find for the defendant asso- 
ciation, and this instruction was approved by the appellate court of Iowa, which 
rendered the decision. 

In the case of Order of United Commercial Travelers of America v. Dobbs (Tex. 
Civ. App.) 204 S. W. 468, it appears that the plaintiff held a certificate in the order 
providing for payment of loss for injury caused by accident, and the evidence showed 
that the plaintiff was watering his flowers and garden plants as was his custom when. 
at home, and while so doing his feet became entangled in a water hose, and, in 
attempting to straighten out said hose, plaintiff tripped himself and was thrown 
to the ground; that as a result of the fall plaintiff's head struck the ground or other 
hard substance with great violence, causing an external and visible mark of injury; 
the blow on his head ruptured a blood vessel in his brain, causing a cerebral hemorrh- 
age; the cerebral hemorrhage was caused by said accident alone and independently 
of all other causes; the cerebral hemorrhage caused the plaintiff to be partially 
paralyzed and otherwise incapacitated him so that he was totally disabled for a period 
of eight weeks and five days. The Dallas Court of Civil Appeals finally reversed the 
judgment of the trial court in favor of the plaintiff, and rendered it in favor of the 
order named. But it will appear from the opinion that the certificate in that case 
specifically provided that its benefits should not cover or extend, among other things, 
to “cerebral hemorrhage.” 

In the case of Pledger v. Business Men’s Acc. Ass’n of Texas, 197 S. W. 889, 
by the Austin Court of Civil Appeals, it appears that Beauregard Pledger held a 
benefit certificate in the association, and that his death was occasioned by lifting a 
cotton bale which caused him to suffer a rupture of his heart or heart vessels, causing 
death. The certificate upon which the suit was founded by Pledger’s wife, the bene- 
ficiary, provided for payment of $5,000 “in the case of accidental death” of a member. 
She recovered, but the Court of Civil Appeals on original hearing reversed and re- 
manded the case. The court, however, on motion for rehearing, gave effect to a by- 
law, which provided for payment in case the death of the certificate holder was 
produced by “accidental means,” and affirmed the judgment of the trial court in favor 
of the beneficiary. See 198 S. W. 810. The case, however, was reviewed on writ of 
error by Section A of our Commission of Appeals. See 228 S. W. 110. It was said, 
in the opinion by Justice Taylor of the Commission, approved by the Supreme Court, 
that : 

“The by-laws provide for payment of $5,000 for the death of the member caused 
‘solely and exclusively by external, violent, and accidental means,’ Mrs. Pledger 
sought recovery on two theories, to wit: (1) On account of the accidental death of 
Pledger ; and (2) on account of his death caused solely and exclusively by accidental 
means. The association defended principally on the ground that the contingency in- 
sured against was death resulting from accidental means solely and exclusively ; that 
Pledger’s death did not result from accidental means, and certainly not from such 
means solely and exclusively.” 

After considering the effect of the by-laws discussed in the opinion of the 
Court of Appeals, the Commission further said: er Sis , 

“Viewing the contract of insurance as a whole, the association’s liability in this 
case was for the accidental death of Pledger. Under the rule stated in the Bryant 
Case, supra, Pledger’s death was caused by accidental means. It follows that his 
death was accidental, and it was so found to be by the Court of Civil Appeals. Judg- 
ment should have been rendered by the trial court on the findings of the jury in favor 
of defendant in error.” . 

It will be observed that the contract of insurance construed in the Pledger Case 
provided for an “accidental death,” and that the court further said that a “death 
caused by accidental means is an accidental death; but an accidental death may or may 
not be the result of accidental means.” : eel oe 

It thus appears that the terms governing a death by “accidental means” is a 
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limitation and not an enlargement of the policy. An “accidental death” may arise 

from any unexpected external violent happening, but a death by accidental means, 

while classed as accidental, is a death caused by means that are accidental. While 

the distinction may not be very clear, this at least seems to be the doctrine of the 

Pledger Case and of the other cases upon which the distinction has been made to rest. 
in 5 Words and Phrases, we find the following definition: 

“ ‘Means,’ as used in a life policy insuring against death by violent and acci- 
dental means, denotes that which produces a result, and is synonymous with ‘cause.’ 
Tucker v. Mutual Ben. Life Ins. Co., 4 N. Y. S. 505, 506, 50 Hun, 50.” 

In Black’s Law Dictionary (2d Ed.) the term “means” is defined as “the instru- 
ment or agency through which an end or purpose is accomplished.” 

It may be said that the death of Mrs. Miller falls within the definitions from 
Words and Phrases and from Black’s Dictionary, above given, in that the thing or 
cause of agency which produced her death was the rupture of the blood vessel in her 
brain, and that, while her act in pushing the car was voluntary, the result was wholly 
unexpected. And this conclusion seems to accord with the decision of Chief Justice 
Phillips in the case of Bryant v. Continental Casualty Co., 182 S. W. 673, 107 Tex. 
582, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517. In the course of the opinion the 
Chief Justice had this, among other things, to say: 

“The word ‘means’ is employed in the policy in the sense of ‘cause’; the phrase 
‘due to accidental means’ is one of qualification; and the purpose of its use in the 
ordinary accident policy is to limit the liability of the insurer to injuries effected by 
an accidental cause, as distinguished from those which are merely accidental in their 
result. It is generally recognized, as it should be, that, where a man undertakes to 
do a certain thing by a particular means, and the result of his act is such as follows, in 
not an unusual or unexpected way, from the means voluntarily used, it cannot be said 
to be due to an accidental cause, though, in the sense that it was not intended, an 
accidental result is the consequence. In the numerous adjudicated cases upon the 
subject, therefore, it is determined that where, by the terms of the contract, the risk 
insured against is an injury effected by ‘accidental means,’ the element of accident 
must consist in that which produces the injury, rather than in the mere fact that 
an injury occurs. The rule itself is well established. It is its application to the 
varying kinds of accidental injuries which is sometimes involved in difficulty, occa- 
sioning, in some instances, divergent opinions by the courts.” 

In that case, as in this, by the terms of the contract, the risk insured against 
was not a death by accident in its larger sense, but a death caused by “accidental 
means.” In that case Calvin R. Perry, the holder of the policy, while walking on the 
streets of Houston in the ordinary course of his occupation as collector of accounts, 
suffered a sunstroke, from which he died on the following day.. It was contended in 
behalf of the company that such exposure was incurred voluntarily while the 
insured was in possession of all his faculties; that as a consequence of his voluntary 
and conscious act, accomplished in precisely the way intended, he suffered a sunstroke, 
or heat prostration; that while such prostration was unexpected, and therefore acci- 
dental in the sense that every disease and every unexpected occurrence is accidental, 
the means’ by which the sunstroke was produced were not accidental, since such means 
were adopted by the insured consciously and voluntarily, and there was no intentional 
element in the means bringing out the unfortunate result. The discussion of the 
case and authorities by Chief Justice Phillips is interesting, but we think it will be 
sufficient to here say of the opinion that the contention of the insurance company 
was not approved and that, upon the facts stated, the court held that the judgment 
should have been rendered in the court below and the Court of Civil Appeals for 
Mrs. Bryant, the beneficiary of the certificate. 

In the case Chief Justice Phillips cited with approval and quoted from the case 
of Mutual Accident Ass’n v. Barry, 9 S. Ct. 755, 131 U. S. 100, 33 L. Ed. 60. In 
that case, which was by the Supreme Court of the United States, it appeared that the 
insured, Dr. Barry, with two other physicians had visited a patient living in a house 
behind a drug store. They came out of the house on a platform, which was between 
4 and 5 feet from the ground. By getting down from the platform it was but a 
short distance to the drug store to which they desired to go.. They jumped from the 
platform to the ground. The other two, who jumped first, alighted safely; but the 
evidence was that Dr. Barry, though alighting upon his feet, jumped heavily, the 
sound, as he struck the ground, being as if he had come down solidly on his heels, 
like an inert body. Shortly afterwards he appeared ill and vomited, and died 9 
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days later, having retained nothing on his stomach and having passed nothing but 
blood and mucus. There was evidence that the cause of: his death was a stricture of 
thé duodenum, due, according to the plaintiff’s contention, to the jump. The policy 
declared upon, as in the Bryant Case and in this case, insured against bodily injury 
“effected through external, violent, and accidental means,” and the Supreme Court of 
the United States, upon the facts above stated, and after a review of a number of 
authorities, concluded that the judgment of the trial court in favor of the beneficiary 
should be affirmed. In speaking of the Barry Case in: the Bryant Case, Chief Justice 
Phillips said: 

“In the Barry Case, the jump of the assured, which constituted the act immedi- 
ately preceding his injury and occasioned it, was likewise voluntary and inten- 
tional. It was ‘the means’ of the injury. But the court repudiated the proposition 
that, because of its having been voluntary, the resulting injury could not be regarded 
as due to an accident. It was held to have been an accident, notwithstanding the 
voluntary nature of the act which caused it, for the reason that it was an unforeseen 
result, following, not naturally from the act, but in an unusual and unexpected way.” 

While numerous authorities have been examined, and while we have had some 
difficulty in arriving at a determination, we have finally concluded that, under the 
authority of the Bryant and Barry Cases, supra, we must repudiate the contention 
here made, as in the Barry Case, that, because Mrs. Miller voluntarily engaged in the 
pushing of the car, and because there was nothing unintended or unusual in her acts, 
therefore her death does not come within the obligatory clauses under consideration. 
It may be said that the immediate cause of the death was the bursting of the blood 
vessel and not the pushing of the car; that the result was unintended and unexpected, 
and hence such as insured against. See, also, the cases of International Travelers’ 
Ass’n v. Branum (Tex. Civ. App.) 169 S. W. 389, and Robinson v. Aétna Life Ins. 
Co. (Tex. Com. App.) 276 S. W. 900, and cases therein cited. 

On the whole, we think, on the authority of the cases last cited, that the judg- 
ment below must be affirmed, less $4.35 excess interest adjudged. All other assign- 
ments of error are overruled. 


AMERICAN MUT. BEN. ASS’N v. LANGUAGE et al. (No. 7499.) 
(Court of Civil Appeals of Texas. San Antonio. Feb. 17, 1926.) 

INSURANCE—PROOF THAT INSURED WAS NOT AFFLICTED WITH 

CONSUMPTION, BUT IN SOUND HEALTH, MAY BE SHOWN UNDER 

GENERAL DENIAL, WHERE BREACH OF SUCH WARRANTIES WAS 

SPECIALLY PLEADED IN DEFENSE (REV. ST. 1925, ART. 5043.) 

In suit on insurance certificate defended on ground of breach of warranty by 
insured of sound health and freedom from consumption, plaintiff may show under 
general denial that insured was not afflicted with consumption, but in sound health, 
view of Rev. St. 1925, art 5043. 

(For other cases, see Insurance, Dec. Dig., § 645[3].) 


4. INSURANCE—PLAINTIFFS WERE REQUIRED TO FILE SPECIAL 
DEFENSE TO PLEAD ESTOPPEL TO MEET DEFENSE OF FALSE 
SWEARING BY INSURED. 

In suit on insurance certificate, plaintiffs, to avail themselves of benefit of any 
equitable estoppel pleading waiver to meet defense of false swearing by insured, 
were required to file a special defense. 

(For other cases, see Insurance, Dec. Dig., § 641[2].) 


Appeal from Bexar County Court; McCollom Burnett, Judge. 

Suit by Jennie Language and others against the American Mutual Benefit Asso- 
ciation. Judgment for plaintiffs, and defendant appeals. Reversed, and judgment 
rendered for defendant. 

Harry L. Howard, of San Antonio, for appellant. 

D. R. Pickens, of San Antonio, for appellees. 

Coxpss, J. This suit was brought in Bexar county court for civil cases by 
appellees against appellant, to recover upon a certificate of insurance issued to Robert 
Brown, deceased. The defense was that appellant was a fraternal benefit asscoiation 
operating under the lodge system, with ritualistic work and a representative form 
of government, and as such not liable for statutory penalty and attorney’s fees. Ap- 
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pellant also pleaded that the insured, Robert Brown, at the time of making applica- 
tion for the policy of insurance herein sued upon, warranted to defendant that he 
was of sound health, and that he had never been afflicted with consumption, asthma, 
or spitting of blood, which said warranty was in trtuh, and in fact false; insured 
being at said time afflicted with consumption, or sometimes designated phithisis or 
tuberculosis, which said false warranty relieves this defendant from all liability on 
said policy. Defendant further said that it fully satisfied and paid off the claims of 
the beneficiary Mamie Brown, during her lifetime, and that the said Mamie Brown 
fully released defendant from all claims against it. Appellees made no reply to this 
defense nor pleaded estoppel in any form. The case was tried by the court without 
a jury. The parties filed a lengthy statement of facts, and in addition thereto the 
court filed a very full and complete finding of all the facts with his conclusions of 
law thereupon. 


The material question that presents difficulty is raised by the second proposition 
based upon assignments Nos. 3, 5, and 6: “In order to be available as a defense, 
estoppel must be specially pleaded and proved.” While this defense had been pleaded 
an dno reply made thereto, if any was necessary, by way of equitable estoppel, ap- 
pellees were permitted to introduce all their testimony on the whole case over ap- 
pellant’s objection. 

[1] The general rule seems to be that in order to have the benet of such testi- 
mony when used in avoidance or by waiver coming under the defense of an equitable 
estoppel, it must be especially pleaded. Of course, this does not apply to cases of 
trespass to try title or common-law estoppel, where no principle of equity is in- 
volved. Johnson v. Byler, 38 Tex 606; Bank v. Hutchins, 53 Tex. 71, 37 Am. Rep. 
750; Scarbrough v. Alcorn, 12 S. W. 72, 74 Tex. 360; Cleburne, etc., Ry. v. Barber 
(Tex. Civ. App.) 180 S. W. 1179. 


[2] We do not see that there is any necessity here for any special reply to the 
defense set up of false swearing. If that were true, that ended the inquiry. The 
plaintiff was not required on that issue to specially reply. Article 1829, Vernon’s 
Sayles’ Stats. 

The real question raised by appellant is the court’s finding on the question of 
estoppel, “which precludes defendant from setting up such matters (that is, that 
assurred was not in sound health but afflicted with consumption at the time of sign- 
ing the application) as a defense to this suit for the reason that defendant, for a 
period of about 10 months after the issuance and delivery of insurance and delivery 
of said policy of insurance, collected premium weekly or monthly from said insured, 
and also that the defendant during the lifetime of said insured paid to said insured 
weekly benefits under said policy.” 

[3] The estoppel or waiver was essential to the recovery, for the proof does 
not support the other finding of the court. The plaintiff could under the general 
denial show that assurred “was not afflicted with consumption,” but in “sound health,” 
when he was insured (article 5043, R. S. 1925), but it was shown by the uncon- 
tradicted testimony of Dr. W. C. Hirzel, who attended Robert Brown in his last 
illness, that Brown was suffering from galloping consumption. He acted as his 
physician and testified Brown had consumption when he first treated him prior to 
February 11, 1923, which was the date of Brown’s application for insurance. There 
was other testimony to the same effect. 


[4] There was no evidence to support the court’s finding that the insured was 
not afflicted with consumption at the time he was insured and was in good health. 
In order to avail themselves of the benefit of any equitable estoppel, pleading waiver 
in any form, to meet the defense set up by appellant, it was incumbent upon ap- 
pellees to file a special defense. 

However, from a thorough consideration of this case, we are convinced that 
appellee failed to plead or prove a case showing any right to recover herein. 
Southern Surety Co. v. James A. Benton 280 S. W. 551, opinion by the Commis- 
sion of Appeals and approved by the Supreme Court February 10th not yet [offi- 
cially] published. 

For the reasons stated, the judgment of the trial court is reversed, and judgment 
rendered in favor of appellant. 
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ATLANTIC LIFE INS. CO v. BENDER 
(Special Court of Appeals of Virginia. Feb. 25, 1926.) 
131 Southeastern Reporter 806 

INSURANCE—ON ACCEPTANCE BY BENEFICIARY OF PAYMENT 

OF ADDITIONAL INSURANCE, PURCHASED WITH DIVIDENDS 

ON POLICIES, CONTENTION THAT DIVIDENDS SHOULD HAVE 

BEEN USED TO KEEP POLICIES IN FORCE IS UNTENABLE. 

Where dividends earned on insured’s policies were used by insurance company 
to buy additional nonforfeitable insurance, in accordance with terms of policy, bene- 
ficiary, on acceptance of payment of additional insurance, after bringing suit there- 
for, cannot claim that company should have used dividends to keep regular policies 
in force after their lapse. 

(For other cases, see Insurance, Dec. Dig., § 360[3].) 

2. INSURANCE. 

Rule that insurance contracts whose meaning is doubtful, are to be construed 
most strongly against insurer, does not authorize a construction not justified by lan- 
guage or intent of parties. ; 

(For other cases, see Insurance, Dec. Dig., § 146[3].) 


3. INSURANCE—AGREEMENT TO ACCEPT CASH AND NOTES IN 
PAYMENT OF PAST-DUE PREMIUMS HELD NOT EFFECTIVE TO 
EXTEND POLICY, WHERE CHECKS WERE RETURNED UNPAID, 
AND NOTES WERE NOT BINDING ON INSURED. 

Where insurance company agreed to accept part cash and balance in notes in 
payment of past-due premiums to prevent lapse of policies, but checks were re- 
turned unpaid, and notes imposed no personal obligation on insured to pay them, the 
agreement could not be considered as a payment or an acceptance of check and 
notes as payment of the premiums, and hence policies were not extended to date of 
maturity of notes. 

(For other cases, see Insurance, Dec. Dig., § 360[4].) 


4. INSURANCE—DIVIDENDS AND RESERVE OR SURRENDER VALUE 

CANNOT BE ANTICIPATED TO PAY PREMIUMS. 

Dividends and reserve or surrender value cannot be anticipated to pay pre- 
miums, payment of which is the condition precedent under policy to creation of 
same. 

(For other cases, see Insurance, Dec. Dig., § 360[3].) 


5. INSURANCE—DIVIDENDS AND CASH OR LOAN VALUES DO NOT 
BELONG TO INSURANCE, UNLESS CREATED BY STATUTE OR 
GRANTED BY POLICIES. 

Dividends and cash or loan values of life insurance policies do not belong to 
insurance unless created by statute or granted by policies, and, in latter instance, 
subject to terms and conditions of policy. 

(For other cases, see Insurance, Dec. Dig., § 364.) 


6. INSURANCE—CHECKS AND NOTES SENT FOR PAST-DUE PRE- 
MIUMS UNDER AGREEMENT TO REINSTATE HELD NOT TO HAVE 
BEEN ACCEPTED BY INSURER AS PAYMENT OF PAST-DUE PRE- 
MIUMS, BUT HELD SUBJECT TO REINSTATEMENT. 

Certified check and note, sent by insured to insurer for past-due premiums, under 
agreement to reinstate, held not to have been accepted in payment of premiums, 
but held by insurer subject to insured’s reinstatement, which could not be done 
unless insured’s health was as good as when policies were first used. 

(For other cases, see Insurance, Dec. Dig., § 365[2].) 


7. INSURANCE—HEALTH CERTIFICATE, FAILING TO DISCLOSE 
ATTACKS OF INDIGESTION AND PHYSICIAN’S ATTENDANCE, 
HELD FALSE AND NO BASIS FOR REINSTATEMENT. 

Health certificate of insured, sent for purposes of reinstatement after lapse of 
policy, failing to inform insurer of various attacks of indigestion during pevious 
year, and attendance by physician for serious heart trouble, held to be false, and 
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since facts, if known by insurer, would make insured unacceptable, certificate could 
form no basis for reinstatement. 


(For other cases, see Insurance, Dec. Dig., § 365[2].) 


8. INSURANCE—ANSWERS TO QUESTIONS WHETHER INSURED HAD 
BEEN SICK OR ATTENDED BY PHYSICIAN WERE MATERIAL, 
AND, IF UNTRUE, INVALIDATED REINSTATEMENT. 

Answers to questions by insured, seeking reinstatement under lapsed policies, as 
to whether he had been attended by physician or had been sick since issuance of 
policies, were material, and, if untrue, invalidated any reinstatement of insured. 

(For other cases, see Insurance, Dec. Dig., § 365[2].) 

Error to Circuit Court, Northampton County. 

Action by Margaret M. Bender against the Atlantic Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed, and judgment for 
defendant ordered to be entered. 

Andrew D. Christian, of Richmond, for plaintiff in error. 

J. Warren Topping, of Cape Charles, and J. Brooks Mapp, of Keller, for de- 
fendant in error. 

CuristTIAN, J. The Atlantic Life Insurance Company, a Virginia corporation, on 
August 30, 1917, issued to Fred W. Bender two contracts of insurance for $1,000 
and $5,000, respectively. Margaret M. Bender, his wife, was named as beneficiary 
in both contracts. Fred W. Bender, the insured, died suddenly on November 14, 
1923. Mrs. Bender asked for payments under the contracts. The company refused 
payment, except $384 nonforfeitable additional insurance, upon the ground that the 
contracts had lapsed and were not in force at the time of Bender’s death. Suit 
was brought on the policies by the beneficiary; there was a trial by jury, that re- 
turned a verdict for $4,775.45, which was the face value of the policies, plus the 
nonforfeitable insurance, amounting to $6,384, less certain credits due to the com- 
pany. The defendant moved the court to set aside the verdict and grant it a new 
trial, which motion was overruled, and judgment entered in favor of the plaintiff, 
whereupon the case has been brought before this court for review. 


The evidence in the case consists mainly of the policies, correspondence between 
the agents of the insurer and the insured, the acts of the parties, and the checks and 
notes given by the insured. There is practically no conflict in the evidence, and the 
correct decision of the case is the legal effect of the contracts of the parties. 

The insured duly paid the premiums to be paid in the two contracts, including 
the premiums due to be paid on August 30, 1922. He procured a part of the sums 
so paid by borrowing against the values in the contracts. At the end of each con- 
tract year, provided that the premiums for the next succeeding year had been paid, 
the insured became entitled to receive a portion of the surplus earnings of the com- 
pany allotted to these contracts as their share of the surplus earnings of the com- 
pany. These allotments are styled “Dividends.” Upon the accrual of the right of 
the insured to a dividend, notice of the amount of the dividend was sent to him 
with the notice of the next premium, and he had several options, as follows: (1) 
Paid in cash; or (2) applied toward the payment of any premium; or (3) to the 
purchase of non-forfeitable additional insurance; or (4) left with the company to 
accumulate to the credit of his contract at 3% per centum per year. Unless the in- 
sured shall elect otherwise, within 3 months after the mailing by the compay of a 
written notice requesting such election, it shall be construed as an election on the 
part of the insured to continue this contract under option No. 3. Prior to August 
30, 1923, there had been allotted to the Bender policies $192.18 in dividends, which 
Bender failed to elect how they should be applied, and the company, under the con- 
tract, purchased therewith $384 additional nonforfeitable paid-up insurance. 


Under policy contracts, there was a “cash surrender or loan value” on each 
policy, which, after the payment of the premiums due August 30, 1922, amounted to 
$888. Pursuant to his right, Bender borrowed September 12, 1922, the full loan 
value of each policy, and executed two loan agreements for the amount of loan value 
of each policy, respectively, and assigned the policies for the loans. Had the loan 
values been available on August 30, 1923, it would have been the duty of the com- 
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pany, upon nonpayment of premiums due them, to have used them under the auto- 
matic nonforfeitable clauses of the two contracts to pay these premiums. 

It will be observed that, according to the contention of the company, on August 
30, 1923, when the 1923 premiums became due, the company had no funds of the 
insured in its hands. Bender’s dividends of the past years had been used to buy 
paid-up nonforfeitable additional insurance, and he had actually borrowed back the full 
cash or loan values. Premiums amounting to $308.04 and $53.38 interest on the loans, 
were due on August 30, 1923, in order to keep the policies alive, and extend the 
loan for another year, but 30 days’ grace was given in the policies in which to pay 
the premiums before the policies lapsed. Bender had not paid the premiums or in- 
terest up to September 24, 1923, when one of the company’s agents wrote him a letter 
agreeing to accept on or before September 30, 1923, in lieu of the premiums, and in- 
terest, all due iri cash, the sum of $89.36 in cash and notes payable November 30, 
1923, for the balance due. The notes in terms declared their purpose to extend the 
time for payment of the premium, and said premium shall not be considered paid until 
this note shall have been paid. Bender sent his check for $89.36, and subsequently a 
check for $1.09, to correct an error in interest calculation, and the two notes aggre- 
gating $275. 

The checks were duly deposited for collection and returned unpaid, on account 
of insufficient funds. On October 12, 1923, the company wrote Bender that, by 
reason of the nonpayment of the checks, his policies had lapsed, and requested him 
to fill in, sign, have his signature witnessed to the inclosed application for reinstate- 
ment and return it with certified check for $90.45. The former notes were held as 
part settlement of premium when policies were reinstated. Bender sent the certified 
check, the application for reinstatement filled in and signed, but failed to have same 
witnessed as required. The company sent the application for reinstatement back to 
Bender, who filled it in, signed, had same properly witnessed, and returned on No- 
vember 13, 1923, to the company for action. Bender died suddenly on November 
14, 1923. The company contended that the policies had lapsed and never been rein- 
stated; therefore refused to pay the beneficiary anything except the $384 nonforfeit- 
able insurance, which was paid into court and accepted by the plaintiff. So that the 
issue to be decided by the court was whether the policies were in effect when Bender 
died. 

There are a great many interesting questions discussed in the briefs of counsel 
in this case, but they bear more or less remotely upon the main issue, and the rules 
of construction of insurance contracts and the incidental collateral and subsequent 
agreements have become so well settled, either by statute or decision, that no good 
purpose can be served by discussing in detail the errors assigned. 

The theory of the plaintiff's case is based upon that rule of law applied by the 
courts to lapses of life insurance policies for failure to pay premiums, that, where 
the insurer is in any way indebted to the insured, or has any fund which can be used 
to keep the policy in force, it must do so, and prevent a forfeiture of the insured 
rights. 

[1] It is earnestly contended in this court that the dividends, amounting to 
$192.18, which had been applied to purchase of non-forfeitable insurance, should 
have been changed so that the policies would be kept in force. This position is not 
tenable; the dividends had been applied according to the terms of the policies. The 
plaintiff sued to recover the additional insurance thus purchased, and, when the 
amount thereof was tendered into court, accepted the same. She cannot now occupy 
the inconsistent position of claiming that the dividends should have been used by the 
insurer to keep alive the contracts. The issue decided in the suit of Stratton v. 
N. Y. Life Ins. Co., 78 S. E. 636, 115 Va. 257, is not similar to the one in the instant 
case. The method of application of dividends was not involved in that case. In the 
Stratton Case the nonforfeitable provisions of the policy provided that, upon non- 
payment of any premium, the insured might have the policy converted into paid-up 
insurance payable at the death for the amount fixed by the table in the policy, upon 
its surrender, but, if the policy was not surrendered, it was the duty of insurer to 
keep policy alive, without request, so long as the amount of the reserve fund would 
extend same, and at the end of said term, if the insured is then alive, the policy 
should cease. Stratton borowed $100 upon the reserve value of the policy. He failed 
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all of the next succeeding premium when the policy lapsed on October 26, 1907. 
He died on November 13, 1907. The reserve value of the policy on that date was 
$142.22. The insurer deducted the $100 from the reserve value of the policy, and 
with the $42.22 purchased paid-up insurance and tendered the amount to the bene- 
ficiary. The court held that under the terms of the policy the insurer should have 
kept the policy in force, and the $42.22 would have extended same for the full 
amount of the policy $2,000 for more than a year; the policy did not lapse. This case 
is not authority to extend the policies in the instant case by dividends used previously 
by consent of the insured. The loan or reserve value of the Bender policies had 


been fully used, when he defaulted in the payment of the premiums on August 
30, 1923. 


The case of the plaintiff, as presented in the pleadings and evidence and decided 
in her favor by the jury, is set forth in the modification of instruction No. 1, offered 
by the defendant, as follows: 


“If the jury believe from the evidence that the premiums were due on the two 
policies herein involved on August 30; 1923, for the payment whereof a grace of one 
month was allowed the insured, and that the insured did, on September 27, 1923, or 
thereafter, forward to defendant his two checks for an aggregate of $90.45 on the 
Farmers’ & Merchants’ Trust Bank of Cape Charles, Va., and his two certain notes 
for $50 and $225, respectively, dated the 30th day of August, A. D. 1923, payable 
to defendant at Richmond, Va., on November 30, 1923, which checks and notes pur- 
ported to cover the premiums on said policies for the year ending August 30, 1924, 
together with interest upon said notes and upon the loan on said policies, and that 
the said defendant did, on receipt of the checks and notes, send to the insured the 
receipts therefor introduced in evidence; and that said checks were on the 6th day 
of October, 1923, presented to said Farmers’ & Merchants’ Trust Bank of Cape 
Charles, Va., for payment, and that payment was refused because of insufficient funds, 
then said policies, of insurance and each of them, lapsed as of August 30, 1923, and 
thereafter did not obligate the company in any way, and there can be no recovery 
thereon unless there were valid reinstatements of said policies. Unless the jury be- 
lieve from the evidence that the defendant accepted the two notes of August 30, 
1923, for $50 and $225, respectively, and that said two notes in conjunction with the 
dividend to become due on two policies sued on, on payment of the premiums due 
August 30, 1923, exceeded the premiums due on said policies, or that two checks for 
$90.45 and certified October 23, 1923, and received by the defendant company on 
October 24, 1923, exceeded the premiums due, in either of which events neither of 
said policies lapsed prior to the maturity of said notes on November 30, 1923.” 


(2, 3] It is a truism in the construction of insurance contracts that they are 
construed most strongly against the insurer and in favor of the insured, where the 
meaning is doubtful. This does not authorize a construction not justified by the 
language or intent of the parties. Applying this rule of construction to all the papers 
showing the agreements of the parties in reference to the insurance premiums in 
controversy, we find the company anxious that Bender pay his premiums and con- 
tinue the policies in force. Bender is apparently indifferent, so that Swink, the man- 
ager, wrote two letters dated September 24, 1923, to Bender, telling him that the 
grace period would soon expire, and urging him not to let his policies lapse. The 
letters stated that, if it was not convenient to pay the amount in full, the company 
would accept a cash payment of $90.45 and two notes for $275 for the balance. Two 
checks for the cash payment and the notes were sent by Bender, and received by the 
company, but the checks were not paid by the bank, and on October 12, 1923, Bender 
was informed that the policies had lapsed. An examination of the letters, the receipts 
given by the company for the settlement, and the notes, will show that the purpose 
of the cash payment was to extend the policies until November 30, 1923, and on that 
date, if the notes were not paid, the policies lapsed as of August 30, 1923, and the 
notes were not an obligation upon the maker. The cash payment was essential to 
prevent the lapse of the policies—and in fact was the premium for three months, 
plus a portion of the interest—and the notes were promises to pay the balance of the 
premiums and interest on a specific day, but imposed no personal obligation on the 
insured to pay the same. On their due date the insured could refuse to pay them 
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without liability, and the policies would have lapsed as of August 30, 1923. This 
agreement could not be considered as. a payment, or an acceptance of the check and 
notes as payment of the premiums. 

“Promptness of payment is essential in the business of life insurance. All the 
calculations of the insurance company are based on the hypothesis of prompt pay- 
ments. They not only calculate on the receipt of the premiums when due, but on 
commpounding interest upon them. It is on this basis that they are enabled to offer 
insurance at the favorable rates they do. Forfeiture for nonpayment is a necessary 
means of protecting themselves from embarrassment. Delinquency cannot be tolerated 
* * * except at the option of the company.” Klein v. Insurance Co., 104 U. S. 88, 
26 L. Ed. 662; Mercer v. Atlantic Insurance Co., 69 S. E. 961, 111 Va. 699; Pacific 
Mutual Life Insurance Co. v. Turlington, 125 S. E. 658, 140 Va. 748. 

The basis of the second paragraph of instruction No. 1 is that the notes given 
were part payment of the premiums due on August 30, 1923, and were so accepted. 
notwithstanding their terms. If the notes had been absolute and unconditional 
promises to pay, there might be some ground for this contention, but, even then, the 
cash payment would be the condition precedent to credit for the balance. Courts 
are in duty bound to construe contracts of this nature faborably to the insured, but 
they cannot, under the guise of construction, make contracts for the parties. 


[4,5]. By virtue of the acceptance of the notes, the plaintiff claims the right to 
$54.90 dividends accrued to the policies, which with the notes more than paid the 
premiums for the year ending August 30, 1924. Dividends and reserve or surrender 
value cannot be anticipated to pay the premiums; the payment of which is the condi- 
tion precedent by the very terms of the policies to the creation of the same. Dividends 
and cash or loan values of life insurance policies do not belong to insurance unless 
created by statute or granted by the policies, and in the latter instance subject to the 
terms and conditions contained therein. Pacific Mutual Life Insurance Co. v. 
Turlington, supra. 


[6,7] After the policies lapsed, the company held the notes and wrote to Bender, 
agreeing to reinstate the same; if he would send a certified check for $90.45 and a 
satisfactory certificate of his health, the policies would be reinstated. Thus another 
opportunity was given Bender to continue his insurance, if he would or could comply 
with the necessary conditions. He sent the certified check and certificate, but the 
latter was unwitnessed, and was, after some delay, returned for proper execution; 
this was done on the 13th day of November, 1923, and he died, apparently of angina, 
the next day. The certified checks and the notes were not accepted in payment of the 
premiums, but were held by the company subject to his reinstantement. He could 
not be reinstated without satisfying the company that his health was as good as when 
the policies were first issued. If the delay of the company in returning the certificate 
of health, and sending notice of the dates when the notes were due (which was not 
required by the terms of the notes themselves) should be considered a waiver of the 
form of the health certificate, still the health certificate was false, in that it failed to 
inform the company of various attacks of indigestion which he had during the previ- 
ous year and Dr. Goode’s attendance upon him. Dr. Goode’s testimony clearly showed 
that he had a serious heart trouble and was warned by his physician that, unless he 
followed his instructions, the consequences would be serious. The testimony shows 
that, if the facts of Bender’s attacks had been known to the company, neither it nor 
any other life insurance company, would have accepted him for insurance. 


[8] The learned trial judge instructed the jury that the answer to question 
No. 2 (which was that he had not been sick or been attended by a physician since the 
issuance of the policies) was material, and, if it was untrue, then the reinstatement, 
if effected, was invalid. This instruction correctly states the law, and the evidence 
fully sustains the same; therefore, while the plaintiff excepted to giving the same, it 
is not brought up for consideration, and the jury could not find that the policies had 
been validly reinstated. 

The jury could only have found for the plaintiff on the ground that the notes 
were part payment of the premiums, and, the evidence not sustaining any such con- 
clusion, the verdict of the jury is erroneous and must be set aside. The insurance 
policies lapsed against the earnest efforts of the company, due to the indifference and 
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negligence of Bender, and, while a great loss has been sustained by his widow, sym- 
pathy will not justify sustaining the verdict, and this court will, upon the law and 
evidence, have to enter judgment in favor of the defendant. 


The judgment of the trial court is reversed, and judgment for company ordered 
to be entered. 


Reversed. 
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FIRE 


NATIONAL LIBERTY INS. CO. OF AMERICA v. MILLIGAN. (No. 4681.) 
(Circuit Court of Appeals, Ninth Circuit. January 18, 1926.) 
10 Federal Reporter (2d) 483 

1, INSURANCE—IN ABSENCE OF PROHIBITORY STATUTE, ORAL 

CONTRACTS OF INSURANCE ARE VALID AND ENFORCEABLE. 

In absence of prohibitory statute, oral contracts of insurance are valid and 
enforceable. 

(For other cases, see Insurance, Dec. Dig. § 131[1]). 


2. INSURANCE—WASHINGTON STATUTE HELD NOT TO PROHIBIT 
ORAL CONTRACTS FOR FIRE INSURANCE. 

Rem. Comp. Stat. Wash. § 7152, providing “no fire insurance company shall issue 
any fire insurance * * * other than on the form known as the New York 
standard form, * * * ” does not prhibit oral contracts for fire insurance. 

For other cases, see Insurance, Dec. Dig. § 131[1]). 

3. COURTS—FEDERAL COURTS, IN CONSTRUING STATE STATUTE, 
ARE BOUND BY CONSTRUCTION PLACED THEREON BY SUPREME 
COURT OF STATE INVOLVED. 

Federal courts, in construing state’ statute, are bound by construction placed 
thereon by Supreme Court of state involved. 

(For other cases, see Insurance, Dec. Dig. § 366[1]). 

4. INSURANCE—FIRE INSURANCE AGENT HELD AUTHORIZED TO 
BIND HIS PRINCIPAL BY ORAL CONTRACT FOR LIMITED TIME. 
Fire insurance agent, duly licensed under Sess. Laws Wash. 1923, p. 54, § 1, held 

authorized to bind his principal by oral contract of insurance for limited period of 

three days, which intervened between making of application and contract and fire, 
which destroyed insured property. 

(For other cases, see Insurance, Dec. Dig. § 131[2]). 

5. INSURANCE—EXTENT OF APPARENT AUTHORITY DETERMINES 
WHETHER FIRE INSURANCE AGENT HAS AUTHORITY TO BIND 
HIS PRINCIPAL BY ORAL CONTRACT. 

Extent of apparent authority is material question, in determining whether fire 
insurance agent has authority to bind his principal by oral contract. 

(For other cases, see Insurance, Dec. Dig. § 131[2]). 

6. INSURANCE—ORAL CONTRACT OF INSURANCE IS PRESUMED TO 
CONTEMPLATE ISSUANCE OF A POLICY IN USUAL FORM. 

Oral contract of insurance is presumed to contemplate issuance of a policy in 
usual form. 

For other cases, see Insurance, Dec. Dig. § 131[1]). 

7. INSURANCE—DEFENSES IN ACTION ON ORAL CONTRACT OF FIRE 
INSURANCE HELD NOT AVAILABLE FOR WANT OF PLEADING. 
In action on oral contract of fire insurance, defenses that oral contract presum- 

ably contemplated issuance of policy, in usual form, containing provisions declaring 

policy void if other insurance existed or was obtained, or if insured property was 
incumbered by mortgage, both of which conditions existed, held not availablé for 
want of pleading. 

(For other cases, see Insurance, Dec. Dig. § 645[3]). 

8. INSURANCE—BREACH OF CONDITION OR WARRANTY IN POLICY 
IS AFFIRMATIVE DEFENSE, REQUIRED TO BE PLEADED. 

Breach of condition or warranty in insurance policy is affirmative defense, which 
must be pleaded by insurer. 

(For other cases, see Insurance, Dec. Dig. § 640[2]). 

9, INSURANCE—PLEADINGS AND PROOF, IN ACTION ON ORAL CON- 
TRACT OF INSURANCE, HELD NOT AT FATAL VARIANCE. 
Pleadings and proof, in action on oral contract of insurance, held not at fatal 

variance. 

(For other cases, see Insurance, Dec. Dig. § 645[5]). 
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In Error to the District Court of the United States for the Northern Division 
of the Western District of Washington; George M. Bourquin, Judge. 

Action by W. A. Milligan against the National Liberty Insurance Company of 
America. Judgment for plaintiff, and defendant brings error. Affirmed. 

This is an action on an oral contract of insurance on a hotel at Morton, Wash., 
and its contents. Judgment was entered on a verdict for defendant in error, herein- 
after called plaintiff, and the defendant brings the case here on writ of error. 

Battle, Hulbert, Gates & Helsell, Robt. A. Hulbert, and Fred G. Clarke, all of © 
Seattle, Wash., for plaintiff in error. 

Elias A. Wright and Sam A. Wright, both of Seattle, Wash., for defendant in 
error. 

Before Hunt, Rudkin, and McCamant, Circuit Judges. 

McCamaAnt, Circuit Judge. Plaintiff’s testimony tended to prove that on the 
23d of July, 1924, he agreed orally with E. R. Voorhees, defendant’s agent at Morton, 
Wash., to take fire insurance in the sum of $6,000 on his hotel at Morton, Wash., 
and insurance in the sum of $4,000 on the furniture and fixtures therein. The pre- 
mium was to be $500, payable within 60 days, and the insurance was to be written in 
the defendant company. At the conclusion of the interview plaintiff testifies that he 
asked Voorhees, “When will this take effect?” and that Voorhees answered, “Right 
now ; you are insured right now; I will date it at 12 o’clock noon today, and if your 
building burns down tonight you will get every dollar of your insurance.” 

There was further testimony with reference to a telephone conversation had by 
Voorhees on the 23d of July with defendant’s general agency at Seattle. Miss 
Mackie, telephone operator at Morton, testified that Voorhees reported the insurance 
as effective, and asked for the form of policy on which to write the contract. The 
testimony of Voorhees was in conflict with that of plaintiff and Miss Mackie. Plain- 
tiff testified to further conversations with Voorhees on the 23d and the 25th of 
July, at which Voorhees told him that he had not yet received the policy from Seattle, 
but was expecting it. On the night of the 25th, the hotel and its contents were 
destroyed by fire. 

A letter was received in evidence, written by Voorhees, under date of July 23, 
to Lamping & Co., Inc., defendant’s general agent at Seattle. This letter was a 
mere transmission of a proposal of insurance. On the same day Lamping & Co., 
Inc., wrote a letter to Voorhees, declining to write the policy, and requesting cancel- 
lation of a $1,200 policy defendant was then carrying on the hotel furniture. A 
similar letter was written by Lamping & Co., Inc., under date of July 25. Voorhees 
testified that he received these letters after the fire. There was no testimony that 
plaintiff was notified before the fire of defendant’s refusal to carry the risk. The 
verdict determines the controverted facts in plaintiff's favor. Defendant tendered 
the agreed premium shortly after the fire; his certified check was retained by Voor- 
hees for a long time, and was eventually returned to him. 

[1, 2] Defendant contends that an oral contract for fire insurance is unlawful 
under the laws of Washington. In the absence of a statute prohibiting the execu- 
tion of oral contracts of insurance, such contracts are valid and enforceable. 14 
R. C. L. 881; 32 C. J. 1113; Park & Pollard Co. v. Agricultural Co., 238 Mass. 187, 
130 N. E. 208; Georgia Casualty Co. v. Bond-Foley Lumber Co., 187 Ky. 511, 219 
S. W. 442; Lea v. Atlantic Fire Co., 168 N. C. 478, 84 S. E. 813. The rule in Wash- 
ington accords with that announced by the foregoing authorities. Waldron v. Home 
Mutual Ins. Co., 16 Wash. 193, 196, 47 P. 425; Thompson v. Germania Co., 45 Wash. 
482, 88 P. 941. > 

Defendant bases its contention on the insurance Code of Washington, and particu- 
larly on section 7152, Remington’s Compiled Statutes, which is in part as follows: 
“On and after January 1, 1912, no fire insurance company shall issue any fire insur- 
ance policy covering any property or interests therein in this state other than on form 
known as the New York standard form, as now or may be hereafter constituted.” | 

A similar statute in the state of Oregon has been construed in accordance with 
defendant’s contention. Salquist v. Oregon Fire Relief Association, 100 Or. 416 
197 P. 312. In several other jurisdictions the courts have held legislation of this 
character applicable only to the policies when written, and not prohibitory of oral con- 
tracts. Lea v. Atlantic Fire Ins. Co., 168 N. C. 478, 84 S. E. 813; Republic Insur- 
ance Co. v. Poole (Tex. Civ. App.) 257 S. W. 624; Milwaukee Bedding Co. v. 
Graebner, 182 Wis. 171, 196 N. W. 533. 
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[3] The question involves the construction of a Washington statute, and the fed- 
eral courts are bound by the construction given the statute by the Washington 
Supreme Court. In Day v. St. Paul Fire & Marine Ins. Co., 111 Wash. 49, 51, 52, 
189 P. 95, 97, the court held the statute of which section 7152, supra, is a part, to 
be “a complete act in itself,” “intended to cover the entire insurance relationship.” 
The Washington court has held, since the enactment of this statute, that the insurer 
may orally waive the provision in the standard form of policy providing for for- 
feiture in case there is other concurrent insurance not assented to by the insurer, 
Workman v. Royal Exchange Assurance, 96 Wash. 559, 165 P. 488; also that the 
insurer may orally waive the provision requiring sworn proofs of loss, Ramat v. 
California Insurance Co., 95 Wash. 571, 576, 164 P. 219; and the provision avoiding 
the policy if the building covered is on leased ground, Gregerson v. Phenix Fire Co., 
99 Wash. 639, 641, 170 P. 331, L. R. A. 1918E, 521. 

In Kidder v. Hartford Accident & Indemnity Co., 126 Wash. 478, 480, 218 P. 
220, 221, it is held that the Insurance Code does not forbid an oral contract of acci- 
dent insurance. The section of the statute construed in this decision was as follows: 
“No life insurance company doing business in this state shall make or permit any 
distinction or discrimination * * * nor shall any company or agent, sub-agent, or 
broker, make any contract of insurance or agreement as to such contract, other than 
is plainly expressed in the policy issued thereon.” 

The latest expression of the Washington court is found in M. R. Smith Lumber 
& Shingle Co. v. Netherlands Fire & Life Ins. Co., 238 P. 565. This decision makes 
no reference to section 7152, Remington’s Compiled Laws, but it does hold that an 
oral contract of fire insurance is lawful in the State of Washington. This is, in 
effect a construction of the Washington statute, binding on the federal courts. 

[4] It is also contended by the defendant that Voorhees had no authority to 
bind it by an oral contract of insurance. He testified that he had never had in his 
possession blank insurance policies of the defendant, that he was a mere soliciting 
agent, and that all his applications were submitted to Lamping & Co., Inc, for 
acceptance or rejection. This testimony was corroborated by Edward Lamping, 
of Lamping & Co., Inc. There is authority for the proposition that a mere solicit- 
ing agent cannot bind his principal by an oral contract of insurance. 1 Cooley’s 
Briefs on Insurance, 347; Mulrooney v. Royal Insurance Co. (C. C.) 157 F. 598, 
606; Agricultural Ins. Co. v. Fritz, 61 N. J. Law, 211, 39 A. 910, 912. 

[5] In this class of cases the material question is the extent of the apparent 
authority of the agent. 1 May on Insurance (3d Ed.) 126; Brown v. Franklin Mutual 
Co., 165 Mass. 565, 43 N. E. 512; Shelby v. Connecticut Fire Co. (Mo. App.) 262 
S. W. 686. In 1 May on Insurance, § 126, it is said: “The authority of an agent 
must be determined by the nature of his business, and is prima facie coextensive with 
its requirements.* * * His power cannot be limited by special private instructions, 
unless the insured has notice, or there is something in the nature of the business, or 
the circumstances of the case, to indicate that the agent is acting under special 
instructions.” 

In Union Mutual Insurance Co. v. Wilkinson, 13 Wall. 222, 235 (20 L. Ed. 617), 
Mr. Justice Miller says: “The powers of the [local] agent are, prima facie, coex- 
ensive with the business intrusted to his care, and will not be narrowed by limita- 
tions not communicated to the person with whom he deals.” To the same effect, see 
Brown v. Franklin Mutual Fire Ins. Co., 165 Mass. 565, 43 N. E. 512, 52 Am. St. Rep. 
534; Charles H. Dresser & Son vy. Allemania Fire Co., 101 Conn. 626, 126 A. 912. 
There is no evidence that plaintiff was advised of the lack of authority now relied on 
by the defendant. 

Plaintiff proved that defendant, under date of March 21, 1924, had requested the 
insurance commissioner to issue an agent’s license to Voorhees. By the Washington 
statute approved February 23, 1923, an agent is defined to be “a person * * * duly 
authorized and commissioned by an insurance company, to solicit applications for 
and effect insurance in the name of the company, and to keep a complete record of 
all such transactions, and to discharge such other duties as may be vested in or re- 
quired of the agent by said insurance company.” Sess. Laws Wash. 1923, p. 54, § 1. 
This request, which was complied with, was a holding out of Voorhees as authorized 
to effect insurance in the defendant company. There was further evidence that 
Voorhees was accustomed to countersign and deliver policies to his customers; also 
that he collected the premiums. Mr. Lamping further testified that policies written 
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on applications presented by Voorhees would customarily be dated as of the date of 
the applications. 

It is manifestly unfair for an insurer to charge a premium for insurance dat- 
ing from the application, if the insured is without protection until the policy is 
delivered, some days subsequent thereto. It is held by the Wisconsin and Minnesota 
courts that such a practice is a holding out of the local agent as author- 
ized to protect the insured by oral contracts in the interim between the date 
of the application and receipt of advices from the general agents with ref- 
erence to the acceptance or rejection of the risk. Milwaukee Bedding Co. 
v. Graebner, 182 Wis. 171, 196 N. W. 533; Koivisto v. Bankers’ Insurance Co., 
148 Minn. 255,, 181 N. W. "580. The authority of the agent, based on this practice, 
is limited to protection for the few days reasonable to be allowed for transmission 
of the application and receipt of advices as to the pleasure of the insurer. Conti- 
nental Insurance Co. v. Schulman, 140 Tenn. 481, 205 S. W. 315. We are in accord 
with the rule announced by the Wisconsin, Minnesota, and Tennessee courts. Other 
cases supporting the proposition that this oral contract of insurance was within the 
scope of Voorhees’ apparent authority are Georgia Casualty Co. v. Bond-Foley 
Lumber Co., 187 Ky. ue 219 S. W. 442; Sheets v. Iowa State Insurance Co., 153 
Mo. App. 633, 135 S. i 

The trial court hataed that Voorhees, as a matter of law, was empowered to 
bind the defendant by the contract of oral insurance relied on. The oral contract 
antedated the fire by three days only. For reasons above stated, we think Voorhees 
was bee to bind his principal for this limited period. 

7| The presumption is that an oral contract of insurance contemplates the 
‘aidan of a policy in the usual form. Agricultural Co. v. Fritz, 61 N. J. Law, 211, 
39 A. 910; Duff v. Fire Association, 129 Mo. 460, 30 S. W. 1034; Connecticut Fire 
Co. v. Fields (Tex. Civ. App.) 236 S. W. 790, 792. Defendant relies on this pre- 
sumption, and contends that the only policy which could have been issued was the 
New York standard form required by the statute. This form of policy contains the 
following provision: “This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void if the insured now has or shall here- 
after make or procure any other contract of insurance, whether valid or not, on 
property covered in whole or in part by this policy.” There is evidence that there 
was other insurance on plaintiff’s property, and there is no evidence of waiver of the 
above provision. 

The standard form of policy also contains the following provision: “This entire 
policy, unless otherwise provided by agreement indorsed hereon or added hereto, shall 
be void * * * if the subject of insurance be personal property and be or become 
incumbered by a chattel mortgage.” There is evidence that the personal property in- 
sured was incumbered with a chattel mortgage, and there is nothing to show that the 
above provision has been waived by defendant. 

It is contended that for these reasons defendant’s motion for a directed verdict 
should have been allowed. These defenses are not available to defendant under the 
pleadings. The answer denies most of the allegations of the complaint, and alleges 
affirmatively only that plaintiff set the fire which destroyed the insured property. 
There was no attempt to prove this affirmative defense. 

[8] Plaintiff was not obliged to anticipate the defenses now relied on. It was 
sufficient for him to set up the oral contract, the fire, the proof of loss and the value 
of the property. Duff v. Fire Association, 129 Mo. 460, 30 S. W. 1034; Ganser v. 
Firemen’s Fund Ins. Co., 34 Minn. 372, 25 N. W. 943. It is well settled that breach 
of condition or warranty is an affirmative defense, which must be pleaded by the 
insurer. 19 Cyc. 936; 33 C. J. 88, 89; 14 R. C. L. 1432; 2 Cooley’s Briefs on Insur- 
ance, 1176; Marine Insurance Co. v. Hodgson, 6 Cranch, 206, 219, 3 L. Ed. 200; 
Guy v. Citizens’ Mutual Co. (D. C.) 30 F. 695; Mulry v. Mohawk Valley Ins. Co., 
5 Gray (Mass.) 541, 66 Am. Dec. 380, 381; Pino v. Merchants’ Mutual Ins. ~ a 
La. Ann. 214, 92 Am. Dec. 529; French v. Fidelity Co., 135 Wis. 259, 115 N 
869, 17 L. R. ‘A. (N. S.) 1011, 1013; Duff v. Fire Association, 129 Mo. 460, 30 S. W. 
1034. This rule has been announced by the Washington Supreme Court. Ferrandini 
v. Bankers’ Life Co., 51 Wash. 442, 446, 99 P. 6. 

The above principle has been held to preclude the defense of avoidance because 
of incumbrances. Home Insurance Co. v. Curtis, 32 Mich. 402, 403. Also because of 
other insurance. Silver v. London Assurance Corporation, 61 Wash. 593, 597, 598, 
112 P. 666; Smith v. Home Insurance Co., 47 Hun (N. Y.) 30, 42; Atlas Insurance 
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Co. v. Robison, 94 Ark. 390, 127 S. W. 456, 457. The above rule is manifestly fair. 
Plaintiff was entitled to notice of these defenses, in order that he might plead 
waiver, or contest the facts relied on. 


[9] It is contended that there is a variance between the allegations and the proof. 
In pleading the contract, plaintiff alleges: “That heretofore, to wit, on or about the 
23d day of July, 1924, in consideration of the sum of five hundred dollars ($500) to 
the defendant, through its duly authorized agent, E. R. Voorhees, in hand paid by 
the plaintiff, the defendant did orally enter into a contract of fire insurance wherein 
and whereby the defendant agreed to and did insure the plaintiff against all direct 
loss of damage by fire for a period of one year from the 23d day of July, 1924, at 
noon, to the 23d day of July, 1925, at noon, to an amount not exceeding the sum 
of ten thousand dollars ($10,000) in respect to the property insured,” etc. We think 
plaintiff alleged a contract of present insurance, and that his proof tended to sustain 
his allegations. 


We find no error, and the judgment is affirmed. 


ORENSTEIN et at v. STAR INS. CO. OF AMERICA. 
SAME v. UNION FIRE INS. CO. OF PARIS, FRANCE. 
(Nos. 2396, 2397.) 


(Circuit Court of Appeals, Fourth Circuit. January 12, 1926.) 
10 Federal Reporter (2d) 754. 

1. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN FINDING 
OF BREACH OF CONDITION AGAINST INCREASE OF HAZARD. 
Evidence of finding of insured goods soaked with inflammables and other circum- 

stances held sufficient to sustain finding of breach of condition against increase of 

hazard by means within control or knowledge of insured. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—INSURER, IN VIEW OF PRIOR NONWAIVER AGREE- 
MENT, HELD NOT TO HAVE WAIVED DEFENSE OF INCREASE OF 
HAZARD BY NOT DENYING LIABILITY WHEN REJECTING PROOFS 
AS NOT CORRECTLY STATING LOSS. 

Insurer did not waive defense of increase of hazard by not denying liability on 
this account, when rejecting proofs of loss on the ground that they did not correctly 
state the loss; there being then no denial of liability on any ground, and the rejection 
being but an “action taken” relative to amount, of loss, within the prior nonwaiver 
agreement of the parties expressly preserving insurer’s rights and defenses from 
loss by waiver. 

(For other cases, see Insurance, Dec. Dig. § 395.) 


3. INSURANCE—FALSE STATEMENT OF INSURED IN PROOFS OF 
LOSS HELD FALSE SWEARING WITHIN CONDITION OF POLICY, 
AND NOT MERE MATTERS OF OPINION. 

False statements of insured in proofs of loss, being a sworn estimate of value 
by one having special knowledge, with intent that insurer, ignorant on the subject, 
and with unequal means of knowledge, should rely on it to its injury, were not mere 
matters of opinion, but false swearing, within condition of policy against it. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

4. INSURANCE—BREACH OF CONDITION AGAINST FALSE SWEAR- 
ING IS NOT WAIVED BY DENIAL OF LIABILITY IF PROOFS OF 
LOSS CONTAINING SUCH SWEARING ARE IN FACT OFFERED. 
Denial of liability by insurer, while waiving proofs of loss, does not waive breach 

of condition against false swearing, if proofs of loss containing false swearing are 

in fact offered. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


5. INSURANCE—INSURER HELD NOT ESTOPPED TO CONTEST FOR 
FALSE SWEARING IN PROOFS OF LOSS, BECAUSE OF INTENTION 
WHEN TAKING NONWAIVER AGREEMENT TO CONTEST FOR IN- 
CREASED HAZARD. 

Intention of insurer at time of taking nonwaiver agreement to contest policy 
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for increased hazard did not estop it to set up false swearing in proofs of loss as 
cause of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 555.) 
6. INSURANCE. 


Mere open loss payable clause does not save appointee against defenses of 
breach of increased hazard and false swearing clauses, available against insured. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


7. INSURANCE—MORTGAGE INTEREST CLAUSE IN POLICY HELD 
NOT TO EXCLUDE CONDITIONS OF POLICY AS AGAINST MORT- 
GAGEE, UNLESS SO STATED IN RIDER CONTAINING LOSS PAY- 
ABLE CLAUSE. 

Mortgage interest clause in policy containing certain agreements with respect 
to mortgagee, such as notice to it of cancellation, right to file proofs of loss, etc., 
which insurer must observe, concluding, “except as stated” here agreement between 
mortgagee and insurer “shall be only as stated by rider added hereto,” does not 
exclude conditions of policy as against mortgagee, such as those against increase of 
hazard and false swearing, unless they are contained in rider containing loss payable 
clause, but preserves them, unless they are expressly eliminated by the rider. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

In Error to the District Court of the United States for the Eastern District of 
South Carolina, at Columbia; Ernest F. Cochran, Judge. 

Two separate actions by Harry Orenstein and others, one against the Star Insur- 
ance Company of America, and the other against the Union Fire Insurance Company 
of Paris, France, tried together. Judgment for defendant in each case, and plaintiffs 
bring error. Affirmed. 

There were two separate actions instituted to recover on fire insurance policies 
issued by the Star Insurance Company of America and the Union Fire Insurance 
Company of Paris, France, covering a stock of merchandise which was partially 
destroyed by fire in the city of Columbia, S. C. The policies were issued to Jacob 
Orenstein, with a loss payable clause in favor of the Carolina National Bank. The 
two actions were instituted by the bank and the executors of the insured, Jacob 
Orenstein, who died shortly after the fire, and, as they involved the same questions, 
they were by consent tried together. There was a verdict and judgment in favor of 
the defendants in both cases, and plaintiffs bring this writ of error. For convenience, 
the parties will be referred to in this opinion according to the positions they occu- 
pied in the court below. 

In addition to a general denial and the plea of an appraisal of loss, which, in view 
of the verdict for defendants, it is unnecessary to consider, the defendants specially 
pleaded breach of the conditions of the policies against increase of hazard and false 
swearing. Plaintiffs denied that there was sufficient evidence of breach of either con- 
dition to justify the submission of these defenses to the jury; and the plaintiff bank 
contended in addition that, even if there were a breach of these conditions on the part 
of the insured, its right to recover under the policies could not be affected thereby. 

The provision of the policies with respect to increase of hazard was: 

“Unless otherwise provided by agreement in writing added hereto, this company 
shall not be liable for loss or damage occurring * * * while the hazard is increased 
by any means within the control or knowledge of the insured.” 


The evidence showed that the goods, after having been insured for a sum largely 
in excess of their value, were soaked with kerosene or gasoline. The insurance com- 
missioner of South Carolina went to the warehouse on the morning after the fire, 
which was extinguished after it had destroyed only a part of the building and mer- 
chandise, was found that the stock which had been saved from the fire was soaked 
with these highly inflammable liquids, which had been poured also upon the shelves 
and tables. The insured was in the warehouse all of the day before the fire, alone, 
except for an hour or two, when his son was with him, and except for one customer, 
who bought goods and departed. He left the warehouse about 6 o’clock in the 
afternoon, locking the door and taking the key. The fire occurred in the early hours 
of the following morning. The warehouse was a brick building and all of the win- 
dows and doors were fastened and barred, and it was practically impossible that the 
building should have been fired except from the inside, and there was no evidence 
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that it was broken and entered. Other circumstantial evidence as to whether the 
increase of hazard due to the soaking of the goods with gasoline was within the 
control and knowledge of the insured was the fact that insured was heavily indebted 
to the plaintiff bank, which had a mortgage on everything that he owned. His cash 
sales had fallen off to practically nothing, and he had a stock of second-hand goods 
which he could not sell. 

As to the false swearing, the condition in the policies was: 

“This entire policy shall be void if the insured has concealed or misrepresented 
any material fact or circumstance concerning this insurance or the subject thereof ; 
or in case of any fraud or false swearing by the insured relating to this insurance 
or the subject thereof, whether before or after loss.” 


The insured filed proofs of loss in which he swore that the sound value of the 
goods damaged was $43,719.70, and that his loss and damage amounted to $35,719.70. 
The expert appraisers of the Underwriters Salvage Company estimated the sound 
value at $22,622.51 and the total damage at $12,694.22. The appraisers selected by 
the insured and the companies, under the terms of the policies, to determine the 
amount of the loss fixed the sound value of the goods at $26,237.95 and the total 
damage at $13,804.90. The valuation of these experts was made from an examina- 
tion of the damaged merchandise, as only a very small portion of the goods was com- 
pletely destroyed. 

The proofs of loss were filed after the plaintiffs and defendants had exectued a 
nonwaiver agreement containing the following provisions: 

“That any action taken, request made, or information now or hereafter received 
by said party of the second part, in or while investigating and ascertaining the cause 
of fire, the amount of loss or damage, or other matter relative to the claim of the 
said party of the first part, for property alleged to have been lost or damaged by 
fire on the 21st day of March, 1923, shall not in any respect or particular change, 
waive, invalidate, or forfeit any of the terms, conditions, or requirements of the 
policies of insurance of the party of the second part held by the party of the first 
part or any of the rights whatever of any party hereto. 

“The intent of this agreement is to have and preserve all the rights of the parties 
hereto, and permit an investigation of the claim and the determination of the amount 
of the loss or damage in order that the party of the first part may not be unneces- 
sarily delayed in their business, and that the amount of their claim may be ascer- 
tained and determined without regard to the liability of the party of the second 
part and without prejudice to any rights or defenses which said party of the second 
part may have.” 

The rights of plaintiff bank were based upon a mortgage covering the stock of 
goods in question, and upon a loss payable clause in favor of the bank attached to 
the policies. Both policies contained the following provision: 

“Mortgage Interests—If loss or damage is made payable, in whole or in part, 
to a mortgagee, this policy may be canceled as to such interest by giving to the mort- 
gagee a ten days’ written notice of cancellation. Upon failure of the insured to 
render proof of loss such mortgagee shall, as if named as insured hereunder, but, 
within sixty days after such failure, render proof of loss and be subject to the pro- 
visions hereof as to appraisal and time of payment. On payment to a mortgagee of 
any sum for loss or damage hereunder, if this company shall claim that, as to the 
mortgagor or owner, no liability existed, it shall, to the extent of such payment, be 
subrogated to the mortgagee’s right of recovery and claim upon the collateral to the 
mortgage debt, but without impairing the mortgagee’s right to sue; or it may pay 
the mortgage debt and require an assingnment thereof and of the mortgage. Except 
as stated in this paragraph, the agreement between a mortgagee and this company 
shall be only as stated by rider added hereto.” 

Attached to the policies were riders entitled “Mercantile Stock,” describing the 
stock of goods and location, and following the description a loss payable clause as 
follows: 

“Tt is understood and agreed that loss, if any, shall be payable to the Carolina 
National Bank as its interest may appear.” 

D. W. Robinson, of Columbia, S. C. (Robert Moorman, of Columbia, S. C., on 
the brief), for plaintiffs in error. 

Augustine T. Smythe, of Charleston, S. C., and Christie Benet, of Columbia, 
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S. C. (Benet, Shand & McGowan, of Columbia, S. C., on the brief), for defendants 
in error. 

Before Waddill, Rose, and Parker, Circuit Judges. 

Parker, Circuit Judge (after stating the facts as above). There are twenty- 
four assignments of error to the action of the court below, many of which it is 
unnecessary to discuss. A careful analysis of the case shows that three major 
questions are presented for our determination: (1) Was there sufficient evidence 
of a breach of the condition against increased hazard? (2) Was there sufficient 
evidence of the breach of condition against false swearing? and (3), if there was a 
breach of such conditions, were the rights of plaintiff bank under the policies of 
insurance forfeited thereby? 

{1, 2] As to the first question, we think that there was ample evidence to sustain 
a finding that there was a breach of the condition against increase of hazard. The 
fact that insured was in the warehouse practically alone all of the day prior to the 
fire; that he left with the key of the warehouse in his pocket at 6 o'clock in the 
evening; that the building was so constructed and closed that it was impracticable 
for it to be soaked with kerosene or gasoline from without; that the goods and the 
“interior of the building were found soaked with one or the other of these inflammable 
liquids; that all of the property of insured was mortgaged; and that the goods in 
the warehouse were oversinsured—all of these facts and circumstances together made 
a case where it was proper that the jury pass on the question whether there was not 
an increase of hazard within the knowledge and control of the insured. Orenstein .v. 
New Jersey Ins. Co., 127 S. E. 570, 131 S. C. 498, a decision by the Supreme Court 
of South Carolina in a case growing out of the same fire and involving the same 
facts. Contention is made by plaintiffs, however, that defendants waived this defense 
of increase of hazard by not denying liability on this ground, when they rejected the 
proofs of loss tendered by insured. Without questioning for a moment the rule laid 
down in the case cited by plaintiffs (Ohio & Miss. Ry. Co. v. McCarthy, 96 U. S. 267, 
24 L. Ed. 693), to the effect that, where a party has given a reason for his conduct 
and decision touching anything involved in a controversy, he cannot, after litigation 
has begun, change his ground and put his decision upon another and a different con- 
sideration, we think that that rule has no application here. Defendants did not deny 
liability on the policy when rejecting the proofs of loss upon a different ground from 
that set up in the answer. They did not deny liability at all. They simpliy rejected 
the proofs submitted, on the ground that they did not correctly state the loss. This 
could not amount to a waiver, because the rejection of the proofs of loss was an 
“action taken” under the terms of the nonwaiver agreement quoted above, which ex- 
pressly preserved defendants’ rights and defenses. We think, therefore, that the 
learned trial judge correctly submitted to the jury the defénse growing out of the 
increase of hazard alleged, and, from an examination of the entire charge, we are of 
opinion that he correctly stated the law applicable thereto. 

[3] Plaintiffs contend that there was error in submitting the defense of false 
swearing to the jury, (1) because the false statements contained in the proofs of loss 
were mere matters of opinion, (2) because denial of liability under the policies waived 
proofs of loss, and (3) because the intention to contest the policy for increased hazard 
at the time of taking the nonwaiver agreement estops the defendants from setting up 
causes of forfeiture growing out of proofs of loss submitted under the agreement. 
None of these propositions can be maintained. As to the first, the oath as to values 
in the proofs of loss was not a mere matter of opinion. It was a sworn estimate of 
value by one having special knowledge of the property made, with the intent that 
the other party, ignordnt on the subject, and with unequal means of information, 
should rely upon it to his injury. Ruberg v. Brown, 27 S. E. 873, 50 S. C. 397. It 
appeared that this estimate of value was grossly excessive, and the circumstances 
surrounding the fire were such as to warrant the conclusion that it was willfully false 
and fraudulent. The rule applicable is well stated in Ruling Case Law as follows: 

“An estimate of the value of insured property by the insured in his proofs of 
loss will not constitute fraud, if he places the amount too high through inadvertence 
or mistake, but a willfully false and fraudulent valuation of the property destroyed 
will of course avoid the policy.” 14 R. C. L. 1344; Hiller v. Ins. Co. of North 
America, 52 So. 104, 125 La. 938, 32 L. R. A. (N. S.) 453, and note; Orenstein v. 
N. J. Ins. Co., 127 S. E. 570, 131 S. C. 498. 


[4,5] As to the second proposition, it is unquestionably true that denial of lia- 
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bility waives proofs of loss, but it does not waive the breach of condition involved in 
false swearing, if proofs of loss are in fact offered, and that is the proposition with 
which we are realing here. Furthermore, in this case there had been no denial of lia- 
bility at the time insured made the alleged false oath and filed the proofs of loss. 
No authority has been cited which supports the third proposition, and it is obviously 
unsound. The execution of the nonwaiver agreement was in itself notice that the 
defendants might assert defenses against the policies. The fact that the defendants 
did intend to assert such defenses could not possibly preclude them from insisting 
that any action taken under the nonwaiver agreement be taken in accordance with the 
terms and provisions of the policies or from insisting on a forfeiture in case of a 
breach of its conditions. We think, therefore, that the defense based upon false 
swearing was properly submitted to the jury. 

[6] This brings us to the third question, which is the real question of the case: 
Was the District Judge correct in holding that the plaintiff bank would be precluded 
from recovering on the policies by breaches on the part of the insured of the con- 
ditions against increase of hazard and false swearing? We think that he was. The 
mortgage clause attached to the policies was not the union or standard mortgage 
clause, which operates as a separate and independent insurance of the mortgagee’s 
interest, and which “in express terms, excepts the insurance of the mortgagees from 
many or all of the deeds and delinquencies of the mortgagor.” Delaware Ins. Co. v. 
Greer (C. C. A. 8th Ct.) 120 F. 916, 57 C. C. A. 188, 61 L. R. A. 137; Syndicate 
Ins. Co. v. Bohn (C. C. A. 8th Ct.) 65 F. 165, 12 C. C. A. 531, 27 L. R. A. 614; 14 
R. C. L. 1085. It was a mere open loss payable clause, the effect of which was to 
make the mortgagee the simple appointee of the insured to receive the proceeds of the 
policy to the extent of his interest, and “to place his indemnity at the risk of every 
act and omission of the mortgagor that would avoid, terminate, or affect the insur- 
ance of the latter’s interest under the terms of the policy.” Del. Ins. Co. v. Greer, 
supra, Brecht v. Law, Union & Crown Ins. Co. (C. C. A. 9th Ct.) 160 F. 399, 87 
C. C. A. 351, 18 L. R. A. (N. S.) 197; Orenstein v. New Jersey Ins. Co., 127 S. E. 
570, 131 S. C. 498; Collinsville Savings Society v. Boston Ins. Co., 60 A. 647, 77 
Conn. 676, 69 L. R. A. 924; Hill v. International Indemnity Co., 225 P. 1056, 116 Kan. 
109, 38 A. L. R. 632; Hanson v. National Liberty Fire Ins. Co. N. J. Sup.) 126 A. 453; 
14 R. C. L. 1084; note of Judge Freeman, 58 Am. St. Rep. 671 et seq. The rule is 
tersely stated by the New Jersey Supreme Court, in the Hanson Case, supra: “The 
law is settled * * * that a mortgagee cannot recover if the owner could not.” 

As the owner Orenstein could not recover in case of breach of the conditions 
against increase of hazard or false swearing, neither could the mortgagee bank, which 
had no rights except under the open loss payable clause, and the District Court Judge 
correctly instructed the jury to that effect. It made no difference that the breach of 
condition as to false swearing occurred after the loss, for the rights of the mortgagee 
as we have seen were dependent upon the rights of the insured, and the policy provided 
for forfeiture for false swearing “whether before or after loss.” 

[7] Plaintiff bank contends however that, because of the provision in the policy 
under the heading “Mortgage Interest,” quoted above, it is not affected by the condi- 
tions against increase of hazard and false swearing, as these conditions are not 
repeated in the rider containing the loss payable clause. This argument is based upon 
the decision in Queen Ins. Co. v. Dearborn, 51 N. E. 717, 175 Ill. 115, and a list of 
cases cited in the note to 18 L. R. A. (N. S.) at page 203, which interpret a clause 
in the policies involved in those cases reading as follows: 

“If, with the consent of this company * * * an interest under the policy shall 
exist in favor of a mortgagee, or of any person or corporation having an interest 
in the subject of insurance other than the interest of the insured as described herein, 
the conditions hereinbefore contained * * * shall apply in manner expressed in such 
provisions and conditions of insurance relating to such interest as shall be written 
upon, attached, or. appended hereto.” 

The cases relied upon by plaintiff are in direct conflict with the rule as estab- 
lished by the Circuit Courts of Appeals of the Eighth and Ninth Circuits. Brecht v. 
Law Insurance Co., supra.; Delaware Ins. Co. v. Greer, supra. But it is not neces- 
sary for us to decide which of these authorities we shall follow; for a comparison 
of the language of the foregoing provision with the language of the policies before 
us shows clearly that the cases relied on by plaintiffs are not remotely in point. The 
language just quoted relates to the conditions in the policies of insurance. The 
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provision in the policies in suit sets forth certain agreements with respect to mort- 
gagees which it binds the company to observe, such as notice to mortgagee of can- 
cellation, right of mortgagee to file proofs of loss, etc., and concludes, “Except as 
stated in this paragraph, the agreement between a mortgagee and this company shall 
be only as stated by rider added hereto.” The effect of this language was not to 
exclude conditions unless included in the rider, but to exclude any contract whatever 
with the mortgagee other than stated in the paragraph unless included in the rider. 
Instead of eliminating the conditions as against the mortgagee, its plain purpose was 
to preserve the conditions and to preclude the assertion of any special rights on his 
part unless secured to him by a rider embodying same. 

Much was said in the briefs with regard to the appraisal made under the provi- 
sions of the policy. As the jury have found that there was no liability whatever 
on the part of defendants, it is not necessary to discuss the exceptions relating to 
this phase of the case which deals with the extent of liability. There were excep- 
tions also directed to the refusal of the court to give certain requests for instruc- 
tions, some of which presented plaintiffs’ contentions as to the matters which we 
have decided adversely to plaintiffs, and the others of which were substantially cov- 
ered in the careful and able charge of the learned judge who tried the case. 

After carefully reviewing the entire record and considering all of the assign- 
ments of error in the light of the very able brief of plaintiff’s counsel, we find no 
prejudicial error, and the judgment of the District Court is accordingly affirmed. 


NATIONAL LIBERTY INS. CO. et al. v. NORMAN. (No. 2391.) 
(Circuit Court of Appeals, Fourth Circuit. January 12, 1926.) 
11 Federal Reporter (2d) 59 

1. INSURANCE—POLICIES IN FORCE, THOUGH INVENTORY WAS NOT 

BEGUN BEFORE FIRE, ON NEXT TO LAST DAY FOR TAKING IT. 

Under provision invalidating policies if inventory be not taken within 30 days 
of issuance, they were in force at time of fire on 29th day, though inventory was not 
begun. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE—TIME FOR INVENTORY HELD TO RUN FROM “DATE” 

OF “ISSUANCE” OF POLICIES AS CORRECTED. 

“Issuance” of policy requiring inventory within 30 days of “issuance,” if not taken 
within 12 months before “date,” of policy is not synonymous with “date”; and insured 
having sent policy back for correction of agent’s mistake in adding “administratrix” 
after insured’s name, 30 days ran from date of issuance of amended policies. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


In Error to the District Court of the United States for the Western District of 
North Carolina, at Greensboro; Edwin Y. Webb, Judge. 

Separate suits by Daisy Norman against the National Liberty Insurance Com- 
pany, against the Phoenix Assurance Company, and against the Commercial Union 
Assurance Company, Limited, respectively, consolidated for trial. Judgments for 
plaintiff, and defendants bring error. Affirmed. 

Charles W. Tillett and Thomas C. Guthrie, both of Charlotte, N. C., for plaintiffs 
in error. 

Louis M. Swink, of Winston-Salem, N. C., and Robert A. Freeman, of Dobson, 
N. C. (Swink, Clement & Hutchins, of Winston-Salem, N. C., on the brief), for 
defendant in error. 

Before Waddill, Rose, and Parker, Circuit Judges. 

Rose, Circuit Judge. In the court below the defendant in error, Daisy Norman, 
was the plaintiff. She instituted separate suits against each of the insurance com- 
panies, now plaintiffs in error. As the issues in each of the cases were identical, and 
were to be supported by the same testimony, the learned judge, with the consent of 
the parties, consolidated them for the trial. The verdict and the:judgment in every 
case being against the defendants, they sued out their writ of eror. For brevity, we 
will call the defendant in error the insured; the plaintiffs in error, the underwriters. 
_ The iron safe clause is found in every one of the policies. Among other things, 
it required the insured to take a complete itemized inventory of stock on hand at least 
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once in each calendar year, and “unless this inventory has been taken within twelve 
calendar months prior to the date of this policy, one shall be taken in detail within 
thirty days of the issuance of this policy or this policy shall be null and void from 
such date.” The policies were dated May 20, 1922. It is admitted that the insured 
had not taken an inventory of the stock within 12 calendar months, next preceding, 
and did not thereafter take one at any time before the fire, which occurred on the 
llth of July, 1922. If, within the meaning of the clause in question, the policies 
were issued on the day upon which they bore date, they became null and void before 
the fire took place. The claim of the insured is that their date of issuance is June 
12, 1922, or but 29 days before the loss. The facts upon which this contention is 
based, are as follows: 

On the day the policies were dated—that is, the 20th of May—the insured applied 
to the underwriters’ agent for them. They were made out and forwarded to her a 
few days later, the last of them reaching her about May 26. When they arrived, she 
found out they were made to Daisy Norman, administratrix. The mistake was doubt- 
less due to the fact that, at the time she solicited policies on her stock, she had also 
asked for one on the store building, and the latter she did want in her name as admin- 
istratrix. On the 26th of May she sent the policies back, saying in one letter, “In- 
closed find two policies made administratrix. Please have them changed to Mrs. 
Daisy Norman, as the stock is mine and not the estate’s,” and in the other she said: 
“The stock belongs to Mrs. Daisy Norman and the store belongs to the estate. You 
have the building policy correct, but I want the policy on the stock made to Mrs. 
Daisy Norman. I am sending them over for correction. * * * Will send check 
in about thirty days.” 

[1] For some reason the underwriters’ agent allowed 17 days to go by without 
taking the action requested, but on the 12th of June, there was indorsed on every one 
of the policies: “Indorsement dated June 12, 1922. Assured, Mrs. Daisy Norman. 
Location, Dobson, N. C. The correct name of the assured under the above numbered 
policy is Mrs. Daisy Norman, instead of Mrs. Daisy Norman, Administratrix, as 
stated in the policy.” These policies, so corrected, were re-delivered to the assured 
on the same day, that is June 12, 1922. The fire occurred within less than 48 hours 
from the expiration of 30 days from that date. The insured had not begun the taking 
of the inventory, and the underwriters say that she could not have finished it in the 
little time remaining, and that therefore she had for all practical purposes already 
breached her warranty, even if the date of issuance was as late as June 12. We may 
not accede to this contention. The policies provide that if the inventory be not taken 
within 30 days of their issuance, they shall be null and void from such date. This 
language clearly implies that, until the 30 days have expired, the policies are in force, 
and, if the fire occurs while they are, the underwriters are liable. Bray v. Insurance 
Co., 51 S. E. 922, 139 N. C, 390; Polizzi v. Commercial Insurance Co., 99 A. 907, 
255 Pa. 297; Homestead Insurance Co. v. Ison, 65 S. E. 463, 110 Va. 18; Springfield 
Fire & Marine Insurance Co. v. Shapoff, 201 S. W. 1116, 179 Ky. 804; Royal Insur- 
ance Co. v. Wright (Tex. Civ. App.) 148 S. W. 824. 

[2] On the other hand, we would hesitate to hold, as the insured says we should, 
that the letter of May 26th was a rejection of the policies, and, if a fire had occurred 
between that date and June 12, she would have been without insurance. We do not 
understand the letter to the agent of the company to suggest anything of the kind. 
She had asked insurance from the 20th of May. She supposed that it had been 
given her. By mistake of the agent, the word “administratrix” was affixed to her 
name. She wanted the policies corrected in this respect, and for that purpose she 
returned them, but she at the same time said she would pay for them. Had a fire 
occurred in the 17 days between May 26 and June 12, we doubt if any court would 
have been willing to go so far as to say the policies were not in force. It follows, 
therefore, that if the meaning of the iron safe clause is that the 30 days begins to 
run from the time the risk is assumed and the policy is dated, the insured is not 
entitled to recover. 

The clause, as has been already stated, provides that, unless “inventory has been 
taken within twelve calendar months prior to the date of this policy, one shall be 
taken in detail within thirty days of issuance of this policy.” The italics are ours. 
The underwriters argued that the clause means precisely the same as it would if for 
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“issuance” had been substituted the words “the date.” Is this contention altogether 
reasonable; It is true that graceful writing requires that one shall, wherever possible, 
avoid the repetition of the same word by employing a synonym or near synonym 
instead; but there is scant reason to suppose that a longing for literary elegance has 
played much part in the drafting of insurance policies. Any peculiarities of phrase- 
ology which may be found in them should be attributed to considerations at once 
more prosaic and more practical. 

Is there any reason why in the iron safe clause the 12 calendar months are to be 
counted back from “the date” of the policy and the 30 days forward from its “issu- 
ance’? We think there is, There can seldom be any room for difference of opinion 
as to the date of the policy. A mere glance at the instrument will show what its date 
is, in the absence of a clerical mistake or some other unusual circumstance. It will 
be convenient for everybody to measure back from it the comparatively long period 
of 12 calendar months in which an inventory may have been taken. When, however, 
we come to calculating the 30 days in which it must be taken, if it has not previously 
been, the problem is by no means so simple. 

The risk of fire loss is often assumed in advance of the actual execution of the 
policy, and quite frequently an appreciable time before it is received by the insured. 
Ordinarily it is then that the latter for the first time inspects it and learns of the 
obligations it imposes upon him. There is nothing unreasonable in supposing that 
the drafter of the iron safe clause may have intended that the 30 days in which the 
insured was to take the inventory were to run from the time at which the policy was 
issued from the office of the underwriters’ agent to him. Such a construction well 
fits in with the practical conditions under which the fire insurance business is neces- 
sarily conducted. It seems to us to be sound, and we find no controlling authority to 
the contrary. 

In the instant case, while the policies were all dated May 20, there appears to 
have been some difference in the time at which they were sent to the insured. Her 
testimony is all we have on the subject, and it is that she received one of them a few 
days bfore the 26th of May and the other about 2 days after that date. It was on 
the 26th she returned them for correction, which was not made until 17 days later, 
and June 12th was the day upon which she received them back. She was in no sense 
responsible for this delay. Under all the circumstances, we do not think that the 
underwriters are in a position to say the 30 days for the taking of the inventory 
began to run before the date upon which, having corrected the error which they them- 
selves had made, they issued the amended policies to her. 

W have examined the other assignments of eror, but do not find that they bring 


before us any ruling below which is at once erroneous and harmful. 
Affirmed. 


PALATINE INS. CO. v. McFADDEN et ux. (No. 203.) 
(Supreme Court of Arkansas, March 1, 1926.) 


280 Southwestern Reporter 629 
1. INSURANCE. 


Failure to furnish proof of fire loss is waived, if liability is denied for reasons 
other than failure to furnish proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


2. INSURANCE—EVIDENCE HELD TO WARRANT SUBMITTING QUES- 


TION WHETHER INSURER HAD WAIVED FURNISHING PROOF OF 
FIRE LOSS. 


Evidence that insured wrote letter to insurer, notifying it of loss, and that com- 
pany wrote in answer, denying liability under policy, held to warrant submitting 


question whether insurer had waived furnishing proof of loss, as required by terms 
of fire insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
3. APPEAL AND ERROR. 
Jury is the judge of credibility of witnesses. 
(For other cases, see Appeal and Error, Dec. Dig. § 994[2].) 
Appeal from Circuit Court, Hot Spring County; Thos. E. Toler, Judge. 
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Action by J. C. McFadden and wife against the Palatine Insurance Company. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 

J. C. McFadden and Mrs. J. C. McFadden sued the Palatine Insurance Company 
to recover the sum of $1,000, alleged to be due them under a policy of fire insurance. 

The record shows that the Palatine Insurance Company issued a policy of fire 
insurance in the amount of $1,000 to J. C. McFadden on the 12th day of October, 
1922, for a term of three years; $750 of this amount covered the household furniture, 
and the remaining $250 was on a stock of ladies’ hats. All the property was in his 
dwelling house in the town of Sparkman, Ark. A few days after the policy was 
issued, the dwelling house and all the insured property were destroyed by fire. 

J. C. McFadden was the principal witness for himself. He occupied the same 
building as his residence, office, and millinery shop. The policy sued on had only 
been in force four or five days before the fire occurred. Both he and his wife were 
absent from home at the time of the fire. He introduced a list of the property 
burned, and estimated it all to be worth $3,412. The millinery property and fixtures 
burned were worth about $750. The balance of the property burned consisted of his 
household goods and other property. The household furniture was worth $1,826. 


The second day after the fire occurred, the witness wrote to the insurance com- 
pany at Camden, Ark., notifying them that the insured property had been destroyed 
by fire, and asking for an adjustment of the loss. The company replied to his letter, 
and turned down his claim. In another part of his testimony the witness said that 
the insurance company denied liability and declined to pay him anything. This was 
a few days after the fire occurred. 

The jury returned a verdict for the plaintiffs in the sum of $1,000, and, from the 
judgment rendered, the defendant has duly prosecuted an appeal to this court. 

Jas. A. Watkins, of Little Rock, for appellants. 

D. D. Glover, of Malvern, for appellees. 


Hart, J. (after stating the facts as above). The only ground relied upon for a 
reversal of the judgment is that the plaintiffs failed to file the proof of loss as 
required by the terms of the policy. On this point the defendant asked the court to 
give instruction No. 1, which reads as follows: 

“If you find from the evidence that the assured failed to forward to the defend- 
ant insurance company, within 60 days after the fire, proofs of loss as required by 
said policy, then your verdict will be for the defendant.” 

The court modified the instruction by adding thereto the following: 

“Unless you further find from the evidence that defendant company denied 
liability for other reasons than proof of loss upon said policy before expiration of 60 
days the time allowed for making proof of loss.” | 


[1] Counsel for the defendant insists that the modification of the instruction 
constitutes prejudicial error calling for a reversal of the judgment. We cannot agree 
with counsel in this contention. This court has repeatedly held that a failure to 
furnish proof of loss of the insured property, as required by the terms of the policy, 
may be waived by the insurer, and that it is waived by the denial of liability, based 
upon reasons other than the failure to furnish proof of loss. Yates v. Thomason, 
102 S. W. 1112, 83 Ark. 126; American Insurance Co. v. Haynie, 120 S. W. 825, 
91 Ark. 43, and cases cited; Queen of Ark. Ins. Co. v. Forlines, 126 S. W. 719, 94 
Ark. 227; and Queen of Ark. Ins. Co. v. Laster, 156 S. W. 848, 108 Ark. 261. 

(2] In the present case the insured testified positively that he wrote to the com- 
pany notifying it of the loss two days after the fire occurred, and that the company 
wrote him a letter in answer thereto denying all liability under the policy. The 
insured testified further that the letter had been lost, and for that reason he could 
not produce it at the trial. Under the circumstances, this warranted the court in 
submitting the question of whether or not the defendant had waived the furnishing 
to it of the proof of loss. 


[3] It is true, as contended by counsel for the defendant, that this happened a 
very short time after the fire occurred, but it is a matter which might or might not 
be true according to the truth or falsity of the testimony of the plaintiff J. C. Mc- 
Fadden. The testimony was of a substantive character and warranted the court in 
submitting. to the jury the question of the waiver by the company of the proof of 
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loss by denying liability under the policy. The jury was the judge of the credibility 
of the witness, and, having returned a verdict in favor of the plaintiffs, under our 
settled rules of practice it must be upheld upon appeal. 

It follows that the judgment must be affirmed. 


NATIONAL UNION FIRE INS. CO. v. HARROWER. (No. 224.) 
(Supreme Court of Arkansas. March 8, 1926.) 
280 Southwestern Reporter 656 
1. INSURANCE. 


In action on tornado and cyclone policy, evidence that injury was caused by wind- 
storm held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—INSURER HELD LIABLE UNDER CYCLONE POLICY 
FOR INJURY FROM RAIN ENTERING BECAUSE OF DAMAGE TO 
ROOF. 

Insurer of building against tornado and cyclone held liable under policy for 
damage caused by rain and hail entering building because of injury to roof by 
windstorm. 

(For other cases, see Insurance, Dec. Dig. § 423.) 


3. INSURANCE—COST OF PAINTING CEILINGS REQUIRED BY WATER 
DAMAGE HELD PROPER ITEM IN DETERMINING LIABILITY 
UNDER CYCLONE POLICY. 

In action on tornado and cyclone policy, water damage resulting from rain com- 
ing through injured roof, requiring repainting of ceilings, held proper element of 
liability. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


4. INSURANCE—UNDER CYCLONE “POLICY, DAMAGE TO FLOORS 
FROM RAIN ENTERING THROUGH ROOF IS NOT MEASURED BY 
COST OF PATCHING, BUT JURY MAY CONSIDER PATCHED FLOOR 
ITSELF. 

In action on cyclone and tornado policy, damage to floors caused by rain coming 
through injured roof held not to be measured by cost of patching; patched floor in 
itself being damage which jury might consider. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


Appeal from Circuit Court, Yell County; J. T. Bullock, Judge. 

Action by L. H. Harrower against the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

McMillen & Scott, of Little Rock, for appellant. 

on & Rollow, of Dardanelle, and Hays, Priddy & Rorex, of Russellville, for 
appellee. 

SmitH, J. On June 14, 1922, the appellant insurance company issued and de- 
livered to appellee an insurance policy indemnifying appellee for a period of one year 
against all direct loss by tornado, windstorm, or cyclone. The policy contained the 
following clause: 

“This company shall not be liable for any loss or damage caused by hail whether 
driven by wind or not. * * * This company shall not be liable for any loss or 
damage caused by rain or water whether driven by wind or not, unless the building 
insured shall have first sustained an actual damage to the roof or walls of same by 
direct force of wind, and then be liable for only such damage to interior of the 
building or the insured property therein as may be caused by water or rain enter- 
ing through the opening of the building or roof or walls made by the direct action 
of the wind.” 

Appellee brought suit on this policy, and alleged in her complaint that the town 
of Dardanelle, where the insured building was located, was visited by a windstorm 
on April 28, 1923, damaging the building in the sum of $2,085, for which sum she 
prayed judgment. The defendant company filed an answer, admitting the execution 
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of the policy sued on, but denied that the damage was caused by a windstorm, cyclone, 
or tornado. 

[1] The building insured was a brick business house, with a front of 75 feet, 
and extending back 100 feet, and was divided into three storerooms, all of which 
were occupied by tenants at the time of the damage. 

J. F. Harrower, the husband of the plaintiff, testified, without objection, as the 
agent of his wife, that on April 28, 1923, a severe windstorm practically tore the 
roof from the building, and within 15 or 20 minutes after this happened a heavy rain 
began, which in a few minutes was followed by a hail storm, and that the rain came 
into the building through the damaged roof, soaking the ceiling of the different store- 
rooms, and ran down the walls and flooded the floors in such volume that a number 
of holes had to be bored in the floor to let out the water, which could not be swept 
out fast enough. 

Another witness testified that there was a windstorm first, after which came the 
rain, and then the hail, and that the rain blew hard enough to blow down a tree in 
witness’ yard. There was other testimony corroborative of this. 

The insurance company offered testimony tending to contradict the testimony 
stated above, and certain photographs showing the ground covered with hail were 
offered in evidence. The purport of the testimony offered on behalf of the insurance 
company was to the effect that there was not sufficient wind to have damaged the 
roof, and that the damage was caused by the beating of the hail on the roof. 

{2] This question of fact was submitted to the jury under instructions which 
are not questioned, and the verdict of the jury in plaintiff’s favor is conclusive of 
the fact that the roof was damaged by a windstorm, and, this being true, the insur- 
ance company became liable for the subsequent damage occasioned by the rain and 
hail to the interior of the building. 

The verdict of the jury was for the sum of $1,000, and from the judgment 
thereon is this appeal. 

Appellant insists that under the undisputed evidence the verdict should not 
have been for a greater amount than $819; this total being made up of the following 
items : 


Calcimining 

Painting wooden portions 
Painting front 

Flooring 

Replastering 


[3, 4] But, as is pointed out in the brief of appellee, the defendant's figures do 
not take into account testimony offered in behalf of appellee that the water damage 
required the painting of the ceilings of two of the rooms, at a cost of $2 per square, 
and that there were 25 squares in the ceiling of each room, which would make $100 
not included in the above tabulation. In addition, the jury might have found that 
the damage to the floor, which appellant places at only $20, was much greater than 
that figure. Mr. Harrower placed the damage to the floor at 50,per cent. of its cost, 
and another witness at from 25 to 30 per cent. This witness testified that the floor 
swelled up and buckled and bursted the tongue and groove. A clerk in one of the 
stores testified that holes had to be bored all over the house to let out the water which 
had run down the walls. Mr. Harrower testified that he had used 250 feet of flooring 
in repairing the holes, and that there was still a part of the floor which would have 
to be taken up and fixed, and that portions of the floor were weak from the effect 
of the holes which were bored to let the water out. 

Under the facts stated, we think the jury was not limited in the assessment of 
damage to the floor to the actual cost of the flooring, the price of which was shown 
to be only $20. The patched floor is, itself, a damage which the jury had the right 
to consider, and the substitution of a new one, had this been done, would, no doubt, 
have been at a greater cost than the sum allowed by the jury for this item, and would 
have made the verdict even larger than it was. 

[5] While the testimony as to the other items is not undisputed, the testimony 
in appellee’s behalf warranted the finding made, and this is conclusive of that question 
of fact on this appeal. 
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The testimony being legally sufficient to support the verdict of the jury both as 
to the cause of the damage and the extent thereof, and no other question being 
presented, the judgment must be affirmed, and it is so ordered. 


HOME INS. CO. v. HEAD. 
(No. 16657.) 
(Court of Appeals of Georgia, Division No. 1. March 2, 1926.) 
132 Southeastern Reporter 238 
(Syllabus by the Court.) 

INSURANCE—FIRE INSURANCE CONTRACT MUST BE WRITTEN; DE- 
LIVERY IS UNNECESSARY TO FIRE INSURANCE CONTRACT IF 
CONTRACT IS OTHERWISE CONSUMMATED (CIV. CODE 1910, 
§ 2470). 

A contract of fire insurance “to be binding, must be in writing; but delivery is 
not necessary if in other respects the contract is consummated.” 
(For other cases, see Insurance, Dec. Dig. § 131[1], § 136[1].) 


Error from Superior Court, Jackson County; W. W. Stark, Judge. 

Suit by W. F. Head against the Home Insurance Company. Judgment for plain- 
tiff, and defendant brings error. Reversed. 

Egbert Beall, of West Palm Beach, Fla., and J. S. Ayers, of Jefferson, for plain- 
tiff in error. 

Pemberton Cooley, of Jefferson, for defendant in error. 

BioopwortH, J. Section 2470 of the Civil Code of 1910 provides that a contract of 
fire insurance, “to be binding, must be in writing; but delivery is not necessary if, 
in other respects, the contract is consummated.” In this case it appears that an 
application was made to the agent of the plaintiff in error for an insurance policy 
to cover certain property for five years; that the first premium was paid in cash and 
a note given for the remainder, payable in four equal annual installments; and that 
an insurance policy was written in accordance with the application. After the first 
installment on the note fell due a disagreement arose as to the second payment, and 
suit was brought by the insurance company on the note for the full amount thereof. 
The defendant denied liability. On the trial of the case the judge charged the jury 
in part as follows: 

“Now, on the first matter (the issue raised by the defendant that he has never 
received any insurance policy for which the note was given) it is for you to determine 
fram the testimony in this case whether or not Mr. Story was the agent of Mr. 
Head as well as the agent for the insurance company. If he occupied the dual posi- 
tion, that is, if he was agent both of the insurance company and Mr. Head, any 
application (in applying?) for the insurance, then, if you believe that the policy was 
delivered to Mr. Sstory, and he occupied that duel position of being agent for both, 
that, in law, would be delivery by the agent of the policy to Mr. Head.” 

No question is raised as to the authority of the agent to write the policy. Under 
the facts of the case, the contract was consummated when the policy was written, and, 
as the actual delivery thereof was not essential to its validity, the foregoing excerpt 
from the charge is error requiring the grant of a new trial. 


As a new trial results from the foregoing, it is unnecessary to consider the other 
allegations of error. 


Judgment reversed. 
Broyles, C. J., and Luke, J., concur. 


EASTHAM v. STUMBO. 
(Court of Appeals of Kentucky. Feb. 2, 1926.) 
Southwestern Reporter 1109. 

5. INSURANCE—AGENT IS LIABLE FOR DAMAGES RESULTING FROM 
FRAUDULENT REPRESENTATIONS OR FROM NEGLIGENT FAIL- 
URE TO EFFECT INSURANCE. 

An insurance agent is liable to applicant or insured for damages which result 
from agent’s false and fraudulent representations on which insured relies to his 
injury, or from a negligent failure to effect insurance contracted for. 


(For other cases, see Insurance, Dec. Dig. §§ 93, 103.) 
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6. INSURANCE—AGENT. PROCURING POLICY ON FRAUDULENT REP- 
RESENTATION INSURER WAS SOLVENT, IS LIABLE FOR FRAUD 
SO PRACTICED. 


An agent, who fraudulently represents the the insurer to be solvent, when he 
knows it to be insolvent, and thereby procures the insured to take the policy, is liable 
for the fraud so practiced. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


7. INSURANCE—INSURANCE AGENT, ACTING FOR ACCOMMODATION 
OF INSURED IN PLACING INSURANCE IN INSOLVENT COMPANY 
AND MAKING NO FALSE REPRESENTATIONS, IS NOT LIABLE. 


Insurance agent, who acted merely for the accommodation of plaintiff in obtain- 
ing a fire policy, and not as agent of the insurer, and made no representations which 
he knew to be untrue, was not liable, irrespective of his knowledge of company’s 
insolvency and lack of authority to do business. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from Circuit Court, Floyd County. 

Action by Edward Stumbo against Paul H. Eastham. Judgment for plaintiff, 
and defendant appeals. Reversed, and remanded for new trial. 

. John L. Smith, of Gatlettsburg, and Jos. D. Harkins, of Prestonsburg, for 
pellant. 

William Dingus, W. H. Layne, and A. T. Patrick, all of Prestonsburg, for 
appellee. 

Horson, C. Dr. Edward Stumbo held a policy in the American Fire Under- 
writers’ Company of Indiana, issued December 18, 1914, insuring in the sum of $1,300 
certain personal property for a year. The property was destroyed by fire on August 
11, 1915, and on March 10, 1916, he brought this action against the American Fire 
Underwriters of Indiana, Paul Eastham, and Charles Russell & Co. Only Eastham 
was served with process, and he filed answer. On the trial of the case, there was a 
judgment for the plaintiff for the amount sued for—$1,300. Eastham appeals. 

It was alleged in the petition, in addition to the facts above stated, that Eastham 
represented to plaintiff that, at the time the policy was taken out, the American Fire 
Underwriters were duly authorized to do business in Kentucky, and also solvent and 
able to carry out its contracts, and that Eastham fraudulently induced plaintiff to 
become insured under the policy, that at the time the policy was written and deliv- 
ered to him, the company was insolvent, and that it was also insolvent at the time of 
the ‘fire, and Eastham knew long before the fire occurred that the company was 
insolvent, yet he fraudulently, with knowledge of the fact, failed to notify the plain- 
tiff thereof or give him an opportunity to secure other insurance, and that by reason 
of the insolvency of the company and the fraudulent representations and negligence 
and knowledge of Eastham as to its insolvency, and in failing to notify plaintiff of 
its condition, all of which Eastham well knew and plaintiff did not know, Eastham 
became liable to him in the sum of $1,300, the amount of damage caused by fire. The 
allegations of the petition were denied by answer. 

[1] The only proof offered by the plaintiff to show the, insolvency of the com- 
pany is in these words: 

“Q. Did you ever get any information about Charles Russell? 

“By Mr. Harkins: The defendant objects. 

“By the Court: Who is Charles Russell? 

“By Judge Patrick: He was manager of the Charles Russell Insurance Agency. 

“By the Court: I will let him say whether he had had any information. 

“By Judge Patrick: I will ask you who told you about Russell ? 

“By the Witness: I found out that it was a fraud. 

“By Mr. Harkins: We move to exclude the answer. 

“By the Court: Your motion is overruled. 

“By Mr. Harkins: We except. 

“By the Witness: I also found out that it never had been an insurance company, 
just a man had some fake policies. 

“By Mr. Harkins: We move your honor to exclude the answer. 

“By the Court: Your motion is overruled. 

“By Mr. Harkins: We except.” 
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_ All of this was plainly hearsay, and should have been excluded. The insolvency 
of the company must be shown by competent evidence. There was no competent 
evidence offered on the trial on this subject. 


{2, 3] It was held, in Davis, Agent, v. William Bros. Construction Co., 207 Ky. 
404, 269 S. W. 289, that a carbon copy of a letter is a duplicate and not a copy 
merely, and may be introduced in evidence without demand for the production of the 
original. On the other hand, a copy of a carbon copy may not be introduced in evi- 
dence without proof that the original is lost and that the copy is correct. Where it is 
shown that a letter is deposited in the post office properly stamped and addressed, 
with the proper notation of return to the sender if not delivered, and it is not re- 
turned, this is sufficient evidence of the delivery of the letter to go to the jury, 
although its receipt by the person to whom it is sent is denied. Whether the letter 
was in fact sent or received is then a question for the jury. 

[4] The instructions of the court setting out the plaintiff’s right to recover should 
be limited to the things alleged in the petition. There was no allegation in the peti- 
tion that the American Underwriters were not authorized to do business in the state 
of Kentucky, or that Eastham had no license permitting him to act as agent for them, 
or that at the time the policy was written and delivered Eastham knew that the 
Underwriters’ Company was insolvent or had no right to transact business in Ken- 
tucky, and these matters should not have been submitted to the jury. Neither the 
allegations of the petition nor the proof are sufficient to sustain the instruction given 
in Vertrees v. Head, 138 Ky. 83, 127 S. W. 523. 

[5, 6] We have been referred to no authority holding an insurance agent liable to 
the policyholder, where the company subsequently becomes insolvent, and the agent 
fails to notify the policyholder of the insolvency of the company. We do not well 
see upon what legal principle such a duty would rest. This would be to require an 
agent to notify all those holding policies in the company through him, and would 
impose on him a duty not in the interests of the company, which might require of 
him action that would justly be deemed by the company a breach of his duties to it. 
No man can serve two masters. The rule seems to go no further than the fol- 
lowing : 

“But the agent is liable to the applicant or insured for damages which result 
from the agent’s false and fraudulent representations, on which insured relied to his 
injury, or from his negligent failure to effect insurance as he has contracted to do.” 


32 C. J. 1084. 


If the agent fraudulently represented the company to be solvent, when he knew it 
to be insolvent, and thus procured the insured to take the policy, he would be liable 
for the fraud so practiced. 


[7] The second instruction given the jury, under which they were allowed to 
find for Eastham, connects together several things with the word “and,” some of 
which alone entitled Eastham to a verdict, and the word “or” should be substituted 
for the word “and” in this instruction. For, under the instruction as it is written, the 
jury was not authorized to find for Eastham, although he informed the plaintiff 
that he was not the agent of the Underwriters’ Company, and had no authority to 
act for it, unless he did not know at the .time that the company was insolvent and 
had no authority to do business in the state, and that he placed the insurance with the 
company as a mere act of accommodation. If he acted merely for the accommo- 
dation of the plaintiff, and not as an agent of the company, and made no representa- 
tions which he knew to be untrue, he is not liable. Ba 


The facts shown by the defendant are that he purchased the insurance agency in 
September, 1913, and only did business for regular old line insurance companies. 
Dr. Stumbo then held two policies in two of these companies, which were canceled 
by the companies, and he then asked Eastham to procure for him other insurance. 
Eastham told him he could not put it in any regular company, but that there were 
some mutual companies that might take the risk, and procured for Stumbo, merely 
as an accommodation, the policy in the Underwriters’ Company, received no pay for 
his services, and had nothing to do with it except for the accommodation of Eastham. 
The company afterwards failed, but there is no evidence that it was insolvent at the 
time the policy was issued, or that Eastham knew this. 


Judgment reversed, and cause remanded, for a new trial. 
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KING v. OHIO VALLEY FIRE & MARINE INS. CO. 


(Court of Appeals of Kentucky. Feb. 5, 1926.) 
280 Southwestern Reporter 127. 

1. INSURANCE—USE OF HOUSE INSURED AS DWELLING AS BAWDY- 
HOUSE HELD PROPER DEFENSE. 

Where fire policy insured house “occupied as a dwelling house,” that house was 
not so occupied, but, unknown to insurer, was used for bawdyhouse, was a proper 
defense. 

(For other cases, see Insurance, Dec. Dig. § 278.) 

6. INSURANCE—OVERRULING OBJECTION TO POLICEMAN’S TESTI- 
MONY THAT, WHEN ALLEGED BAWDYHOUSE WAS REPORTED 
TO HIM, HE WOULD GO THERE, HELD PROPER. 

In suit on dwelling house policies, defense being that houses were used as bawdy- 
houses, overruling objection to testimony of a policeman that, whenever the houses 
were reported to him, he would go there, held proper; witness merely explaining 
what caused him to go, and not stating what was reported to him. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

7. INSURANCE—OBJECTION TO EVIDENCE SHOWING PURPOSE FOR 
WHICH PROPERTY WAS USED PROPERLY OVERRULED. 

Where insurer alleged that property insured as dwelling houses was used as 
bawdyhouses, objection to evidence of policeman that, when he was there, he saw 
men and women in their night clothing, held properly overruled; it showing purpose 
for which houses were used. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 


8 XINSURANCE—OVERRULING OBJECTION TO EVIDENCE AS TO BUSI- 
aenpie PERSONS TAKEN FROM ALLEGED BAWDYHOUSES HELD 

PR R. 

Where insurer alleged that houses insured as dwelling houses were used as 
bawdyhouses, objection to question as to business of persons taken from the houses 
in a raid, was properly overruled. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 


9. INSURANCE—EVIDENCE OF REPUTATION OF PERSONS TAKEN 

FROM ALLEGED BAWDYHOUSES PROPERLY ADMITTED. 

Where insurer alleged that houses insured as dwelling houses were used as bawdy- 
houses, testimony of witness that reputation of women taken from the houses on a 
raid for chastity and virtue was bad was properly admitted; such evidence tending 
to show purpose for which property was being used. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

10. INSURANCE—COURT RECORDS, SHOWING USE OF PROPERTY 

FOR IMMORAL PURPOSES, HELD COMPETENT. 

Where insurer alleged that houses insured were not occupied as dwellings, but 
were used as bawdyhouses, court records showing that the properties had been used 
for immoral purposes were competent. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 


15. INSURANCE—ISSUES AS TO FALSE REPRESENTATION AS TO USE 

OF HOUSES AND AS TO INCENDIARISM HELD FOR JURY. 

Where insurer alleged that houses insured as dwelling houses were used as 
bawdyhouses, and that fire had been laid therein, evidence held sufficient to submit 
=, jury, and insured’s motion for peremptory instruction was properly aver- 
ruled. 

(For other cases, see Insurance, Dec. Dig. § 668[6, 10].) 


16. INSURANCE—INSTRUCTION AS TO MATERIALITY OF CONCEAL- 
MENT DISAPPROVED. 


Instructions, submitting to jury’s determination, from its own judgment, question 
of materiality of matters which insurer claimed insured concealed, cannot be ap- 
proved, but jury should be required to measure materiality of misrepresentation or 
concealment, not by the importance the jury attaches to matters misrepresented or 
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concealed, but by the importance which those engaged in the insurance business attach 

to them. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

17. INSURANCE—INSTRUCTION SUBMITTING TO JURY’S DETERMI- 
NATION WHAT INSURER WOULD HAVE DONE HAD IT KNOWN 
THE TRUTH NOT APPROVED. 

In suits on insurance policies, instructions submitting to jury what insurer would 
have done had it known the truth cannot be approved, but question to be submitted 
is: If it had known the truth, what would insurer have done, acting reasonably and 
naturally in accordance with practice usual among fire insurance companies? 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Appeal from Circuit Court, Daviess County. 

Separate suits by J. D. King against the Ohio Valley Fire & Marine Insurance 
Company. Suits consolidated. Judgments for defendant, and plaintiff appeals. 
Reversed and remanded. 

Barnes & Smith and Louis I. Iglehart, all of Owensboro, for appellant. 

W. A. Berry, of Paducah, and E. B. Anderson, of Owensboro, for appellee. 

Drury, C. The appellant, King, filed two suits against the appellee, seeking to 
recover upon policies of insurance; the suits were heard together, resulted in judg- 
ments for the insurance company, and King has appealed. The policy sued on in 
the first action was No. D14623, an dinsured against loss by fire a 1%- ae house at 
112 Mulberry street, Owensboro, Ky., and its contents. It was a $4,000 policy; $3,000 
being upon the building and $1, 000 on the contents. The policy sued on in the second 
action was No. D14621. It insured against loss by fire a one-story house at 120 Mul- 
berry street. It was also a $4,000 policy; $2,000 being upon the ae and $2,000 
on the contents. These two houses were located on the same side of Mu berry street, 
and were not more than 10 or 12 feet apart. Both of these buildings were vacant 
at the time the fire occurred, and had been so for about 60 days. They were situated 
in what is known as the red light district. 

The fire in these houses was discovered about 12:45 in the early morning of 
July 27, 1922, the fire department reached the fire 114 minutes thereafter. They found 
both houses afire upon the inside. All the doors were locked, and the windows nailed 
down. The window shades were pulled down. In No. 112, the dresser and furniture 
drawers had been pulled out and filled with paper. The sheets and bedding had been 
taken from the beds and tied together in a sort of chain. The inside doors of the 
building were propped open with chairs. The lace curtains had been taken down and 
tied in a chain. The bed clothing and the chains made by the bed clothing and 
curtains were strung over the chairs leading from room to room, through the house 
and up the back stairway. The odor of gasoline was prevalent. The house at 120 
was in practically the same condition, except there was a lot of junk piled on the 
stairway. The odor of coal oil or gasoline was prevalent. Both houses were afire on 
the inside all over. Firemen testified that they would get the fire knocked out, and 
in a few minutes gas would rise up and the fire would flash up again. 

The defendant resisted these actions and pleaded: First, that it was not liable at 
all because the plaintiff represented that these houses were occupied as dwellings, 
whereas they were in fact used as bawdyhouses, which was unknown to the defendant. 
Second, it was not liable at all because the fire was catised to happen and was brought 
about by the intentional and willful procurement and acts of the plaintiff himself. 
The first trial was had April 11, 1924. The jury failed to agree. The second was 
had June 19, 1924; in each case the jury returned a verdict for defendant. 

The plaintiff moved for a new trial, and assigned as reasons therefor: (1) Error 
of the court in overruling demurrer to the answer of the insurance company. (2) 
Error in, admission and rejection of evidence. (3) Error in refusing to peremp- 
torily instruct the jury to find for the plaintiff. (4) Error in refusing instructions 
offered by plaintiff. (5) Error in instructing the jury. We will discuss these alleged 
errors in this same order. : 

[1-3] In each of these policies there appears, immediately after the description 
of the property, this expression: “Occupied as a dwelling house.” In its answers, 
defendant alleges they were not so occupied, but were used for other purposes as 
stated above, and that, on account thereof, the policies were void. Insurance con- 

tracts are not different from other contracts, and it is well known that insurance 
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rates vary according to the use made of the insured property, and that there are 
purposes, for which property may be used, that render it so hazardous that insurance 
companies will not insure it at all. Whether or not this property was used for such 
a purpose, and whether or not, if so used, it would have been rejected or only 
accepted at a higher rate by a reputable insurance company, acting reasonably and 
naturally, according to the usage and custom prevailing among such companies, was 
a legitimate defense, properly presented by the answer, and King’s demurrer thereto 
was properly overruled. One of the essential elements of a contract, if not the most 
essential element, is the requirement that there be an agreement between the parties. 
Dixie Fire Ins. Co. v. Wallace, 153 Ky. 677, 156 S. W. 140, Ann. Cas. 1915C, 409. 

An “insurer is at liberty to select the character of risk [it] will assume, and [it] > 
is not liable except upon proof that the loss occurred within the terms of the policy. 
* * * * A bawdyhouse and saloon is not a dwelling house.” Allen v. Home Ins. 
Co., 133 Cal. 29, 65 P. 138. 


Defendant should not be held for this loss if this was a bawdyhouse when it 
had insured a dwelling house. 

{4, 5] The agent, McKinney, who wrote these policies, in the course of his tes- 
timony, was asked this question: “Tell the jury what you had heard about these 
properties prior to the issue of the policies.” The plaintiff’s objection to the ques- 
tion was overruled. The witness answered: “The houses were not then used for 
bawdyhouses, all the girls had been run out of town.” King insists that this was 
hearsay, and the evidence incompetent. If this evidence had been offered directly 
upon the question of the use of this property for immoral purposes, King’s objection 
would have been well taken, but the matter under inquiry at the time was whether 
or not the insurance agent, McKinney, at the time he wrote these policies, knew the 
purpose for which the property was used, and, while he may not have had direct evi- 
dence of the purpose for which the property was used, still he may have received 
information sufficient to put him on inquiry, and, upon that feature, this evidence 
was competent, even though it would otherwise be hearsay. When it was admitted, 
however, the court should have told the jury to not consider that’ evidence as bear- 
ing upon the question of whether or not the property was used for immoral pur- 
poses, but solely upon the question whether or not McKinney knew it was being so 
used, if it was. Further, in his evidence, he was asked, “Would your company have 
issued these policies, or you as agent have issued those policies, if you had known 
that they were bawdyhouses, if that was a fact?” He answered: “No, sir,” after the 
court had overruled plaintiff’s objection to the evidence. 

Where there has been a concealment or misrepresentation of a fact in an insurance 
contract, and the company is defending because of that concealment or misrepre- 
sentation, the temptation for the individual insurance company or individual agent to 
say that, if the truth had been known, the policy would not have been issued, is so 
great that the courts require this matter to be reached in a different way. The wit- 
ness should have been asked whether or not he knew the usage and practice pre- 
vailing among reputable fire insurance companies, making premium rates and accept- 
ing or rejecting risks, and whether or not he knew the usage and practice among re- 
putable fire insurance agents in making rates and accepting or rejecting risks, and, if 
he said he did, he should then have been asked whether or not a reputable fire insurance 
company or fire inusrance agent, acting reasonably and naturally, in the usual course 
of the fire insurance business, would have accepted the risk at a dwelling house rate 
under the circumstances, if the truth had been known. The witness was asked fur- 
ther: “State to the jury if you know what is the custom of fire insurance companies 
in Owensboro, Ky., about insuring houses that are used and occupied as bawdy- 
houses.” After the court had overruled the defendant’s objection, he answered: 
“They do not like to issu epolicies on them.” This question was pretty near the 
proper form, but still was not entirely correct. 

[6-10] J. H. Williams, a police officer, was asked if he had occasion to visit those 
houses. He said that he did. He was then asked: “Tell the jury what you saw 
there.” He answered: “Whenever it was reported to me, I would go there.” The 
plaintiff objected to this answer, and moved the court to exclude it. The court over- 
ruled his motion. This was correct. The witness did not say what was reported to 
him. He merely explained what caused him to go there. Further along in his testi- 
mony, he said that he was down there about the 19th or 20th of December and saw 
some men and women in their night clothing. The plaintiff objected to that, but 
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his objection was properly overruled, as this evidence tended to show the purpose for 
which the property was being used. The witness J. C. Cox told about making a raid 
on these places and getting six women out of them, who pleaded guilty to forni- 
cation, and were fined. He was then asked what was the business of those women 
in Owensboro, Ky. Plaintiff objected, and the court properly overruled his objection. 
He was asked what the reputation of those women in Owensboro, Ky., for chastity 
and virtue was, and he said it was bad. This evidence was properly admitted, as these 
policies were issued shortly after that, and this evidence tended to show the purpose 
for which the property was being used. Some court records were introduced, over 
King’s objection, that showed this property had been used for immoral purposes. 
Plaintiff’s counsel says that all this evidence about the use of. this property was 
prejudicial to his client, and should not have been admitted. We agree that it was 
prejudicial, but still it was competent. 

[11-15] The chief of the fire department, in the course of his testimony, was 
asked to tell the jury the nature of the fire and to describe how it acted. He said: 
“The thing looked suspicious, and I could smell gasoline, and, in investigating, we 
found the fire had been laid by somebody.” The plaintiff contends that those 
things were conclusions of the witness, and that he should merely have described the 
odor, and should not have given his conclusion that he could smell gasoline. Tech- 
nically, perhaps, that should have been done, but the average man would have great 
difficulty in telling just how coal oil or gasoline smells, though acquainted with their 
odors, and perhaps the best description witness could give was to say he knew their 
odors, and he could smell coal oil, or he could smell gasoline. His statement that he 
found the fire had been laid by somebody was objectionable. He should tell what 
he found, and let the jury draw the conclusion. Some photographs were introduced 
by this witness, and he testified that they were photographs of this property, that he 
was present when the photographs were taken, and that they correctly represented 
the burned buildings. The plaintiff objected to this evidence. The rule is well 
settled that the correctness of photographs need not be proved by the one who took 
them, and they may be used when shown by any person that they are photographs of 
the thing in question. Diller v. Northern Calif. P. Co., 162 Cal. 531, 123 P. 359, 
Ann. Cas. 1913D, 908; McKarren v. Boston & N. S. R. Co., 194 Mass. 179, 80 N. E. 
477, 10 Ann. Cas. 961. Whether these photographs show the correct situation or not 
is a question for the jury to determine, and either party may introduce evidence on 
that question. The question was how much of these houses was burned, and these 
photographs were properly admitted to assist the jury in determining that. The 
jury may believe they are only partially correct and may believe that the evidence 
of no witness is entirely correct, and yet from all the evidence discover the truth. 

3. Unquestionably there was enough evidence here to submit this case to the 
jury and the plaintiff’s motion for a peremptory instruction was properly overruled. 

[16, 17] 4. The court refused to give the seven instructions offered by plaintiff, 
and on its own motion gave six instructions to which plaintiff objected. We cannot 
approve the plaintiff’s instructions because they submitted to the jury’s determination 
from its own judgment the question of the materiality of the matters which it is 
claimed the plaintiff concealed. The materiality of the matters misrepresented or 
concealed is not a question directly for the jury’s determination. The question for 
the jury to determine is, Acting reasonably and naturally in accordance with the 
usual practice and custom among fire insurance companies making premium rates, 
and in accepting and rejecting risks, what would the defendant have done had it 
known the truth? Ina sense, the jury passes on the materiality of the misrepresenta- 
tion made, but they measure that materiality, not by the importance the jury attaches 
to the matters misrepresented, but by the importance those engaged in the insurarice 
business attached to them. To those not in the insurance business, a bawdyhouse 
may not appear to be any more liable to burn than a dwelling, and the misrepresenta- 
tion appear immaterial, but those engaged in that business may, from their vast ex- 
perience, have learned that there is quite a difference in the fire hazard, from that 
experience they have learned and know whether this misrepresentation, if made, was 
material, and whether they regard it as material or not is determined by what they 
do under similar circumstances. ‘The instructions given by the court were in the 
main, correct, but we cannot approve them, because they submit to the jury for 
determination what the defendant would have done had it known the truth, whereas 
the question that should have been submitted was: If! it had known the truth, 
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what would the defendant have done, acting reasonably and naturally, in accordance 
with the practice usual among fire insurance companies ? 

This case was tried before the publication of this court’s opinion in the case 
of Modern Woodmen of America v. Shlilds, 202 Ky. 795, 261 S. W. 594. The same 
error was made by the trial court in that case, and, if the trial court in this case had 
had an opportunity to see the opinion in the Shlilds Case, it would not have made the 
error it did. 

Upon a retrial of this case, the court will modify the instructions given so as to 
comply with the rule in the Shlilds Case, and will further modify them so that, if 
plaintiff is entitled to recover, he can recover for the damages done by the fire and 
the efforts to extinguish the fire. 


The judgment is reverséd, and the cause remanded, for proceedings consistent 
with this opinion. 


LIVERPOOL & LONDON & GLOBE INS. CO. v. ROSENBERG 
(Court of Appeals of Kentucky. Dec. 4, 1925. Rehearing Denied March 26, 1926.) 
280 Southwestern Reporter, 924. 


1. INSURANCE—EVIDENCE OF TOTAL DESTRUCTION OF BUILDING 
HELD FOR JURY. 


In action of fire policy, where several walls of building standing, evidence as 
to whether building was total loss held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
Appeal from Circuit Court, Kenton County, Common Law and Equity Division. 


Action by Stella Marx Rosenberg against the Liverpool & London & Globe 
Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Galvin & Tracy, Harmon, Colston, Goldsmith & Hoadly, M. L. Galvin, and 
J. Louis Kohl, all of Cincinnati, Ohio, for appellant. 


Milton H. McLean, of Covington, for appellee. 


Turner, C. In May, 1920, appellee was the owner of some brick buildings 
fronting on Madison avenue in Covington. The insurance policy hereinafter referred 
to described them as two four-story brick buildings, situated at certain numbers 
on Madison avenue; but as a matter of fact the two buildings really consisted of 
one large brick building, the front part thereof being what was formerly the Latonia 
Hotel, and which fronted about 72 feet on Madison avenue, and extended back 50 
feet or more. The other building is referred to as the new building, and is joined 
to the wall of the old building on the east side and extends east from the wall of 
the old building for 45 feet. The older building, known in the record as the Latonia 
Hotel building, was in use at the time the policy was issued for mercantile purposes, 
while the newer building in the rear was in use as a salesroom and warehouse. 

On the 3rd of March, 1923, the newer building was totally destroyed by fire 
as is conceded, and the fire worked its way into the older building and there did 


a great deal of damage, and the chief question on this appeal is whether or not 
there was a total destruction of the older building. 


After the fire certain appraisers estimated the total loss at $49,282, while there 
was in effect at the date of the fire policies aggregating $79,000 issued in various 
amounts by 40 or more insurance companies. Appellant’s proportion of this loss 
under its $4,500 policy would have been $2,843.19, which amount it offered to pay. 
But appellee, claiming a total loss, declined to accept the same and instituted this 
action on her policy. 

On a trial the jury returned a verdict for the plaintiff for the full amount of 
the policy upon which judgment was entered, and this appeal results. 


The pleadings sharply present the issue whether the loss on the old hotel property 
was or not a total loss, and in addition to that there is raised on this appeal a ques- 
tion as to the instructions. 


A great volume of testimony was given on both sides, very contradictory in 
its nature, by builders and contractors, by building inspectors and firemen, as to 
the extent of the injury to the old hotel building; but the controversy seems to have 
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revolved chiefly around the condition of the west wall 72 feet long, the south wall 
more than 50 feet long, and the east wall to which was joined the newer building 
which was concededly a total loss. 

[1] The evidence tended to show that the fire entered two and possibly three of 
the floors in the old building, and destroyed the floors on two stories, and the 
wooden frame work in the windows, in addition to the personal property contained 
therein ; also, in addition, the heat, water, and smoke had weakened the internal walls 
or partitions. 

It was conceded on the trial: 

“That the south wall of the structure described in the evidence as the old 
Latonia Hotel building, above the second floor level and from the rear line of the 
first row of windows from Madison avenue to the rear end of said south wall, was 
in such condition after the fire as that restoration thereof would require the com- 
plete wrecking of the said wall from the roof to the said second floor level back 
of said windows, leaving proper provision to tie the new part thereof to the other 
part thereof left standing, and the rebuilding of such part of said wall was thus 
required to be wrecked.” 

This means that only the first story along the south wall, and a few feet of the 
brick work of the wall of the other three stories next to Madison avenue would 
remain intact, while the balance of that south wall must be wrecked. This south 
wall, so admitted to have been at least partially weakened and injured was joined 
to the east wall at the southeast corner of the old hotel building, and to the west or 
front wall at the southwest corner of the building. 

The evidence for the plaintiff tended to show there was a considerable bulge and 
crack in the east wall to which the south wall was joined, as well as to show that 
the whole of the south wall was so injured that it would all have to be torn down, 
and that both the east and west walls to which that south wall was joined depended 
upon support from the south wall, and that therefore it was wholly impracticable 
to reconstruct a building to the walls as they were left by the fire. 

From the very nature of things much of this evidence by contractors and 
inspectors was of an expert nature, and their opinions based upon expert knowledge. 
Not only was there a variance in the evidence as to the opinion of the experts, but 
there was a decided conflict as to certain physical facts touching upon the condition 
of the walls after the fire, how much they were out of plumb, if any, whether they 
were cracked and the extent of the cracks, etc. 

Without going into further detail as to the evidence introduced by the plaintiff, 
it is sufficient to say that it tended strongly to show that the condition of these 
several walls was such that they could not form the bases for a reconstruction 
of the old building, and that therefore the loss was a total one. The conflict in 
the evidence, however, was such that a verdict by the jury for either side could not 
be held flagrantly against the evidence. 

{2] Appellant is complaining also that the court erred in refusing to give 
instructions A and B offered by it on the trial, and that complaint grows out of the 
following state of fact disclosed by the bill of exceptions: Defendant first offered 
instruction No. 1, to which the plaintiff did not object, and as recited “said instruc- 
tion without objection is given to the jury.” That instruction is as follows: 

“The court instructs the jury. that, if they believe from the evidence that after 
the fire of March 3, 1913, any substantial part of the old Latonia Hotel building 
described in the proof and covered by the policy was left standing so that by proper 
repair the building could be re-established in substantially the condition it was before 
the fire, then the loss was partial, and your verdict must be for the plaintiff, but 
must not exceed the sum of $2,843.19.” 

After defendant had offered that instruction and the plaintiff had not objected 
to its giving, then defendant offered instructions A and B upon the same subject- 
matter as that embraced in the instruction that had been given by agreement, but 
in different language and with more elaboration. 

Under this state of the record it is unnecessary for us to pass upon the suffi- 
ciency or correctness of either the instruction given or those thereafter offered. 
The ‘parties to all intents and purposes agreed that the instruction offered by the 

defendant, and accepted by the plaintiff, embraced the law of the case, and ob- 
viously it would have been improper thereafter for the court to give a different 
instruction or instructions upon the same subject. 
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We may say, however, that while the instruction given may not have been tech- 

nically correct, as a matter of fact it indirectly submitted the one vital issue between 

the parties in the case; that is, whether the loss was a total one or only a partial one. 
Judgment affirmed. 


HARDIN BAG CO., INC., v. MILWAUKEE MECHANICS’ INS. CO., et at. 
(N. 25531.) 
(Supreme Court of Louisiana. Feb. 1, 1926.) 
107 Southern Reporter, 298. 
1. INSURANCE. 


Policy of insurance may be reformed because of an error which results in failure 
of policy to set forth true understanding and agreement of the parties. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


2. INSURANCE—POLICY COVERING GOODS WHILE STORED IN DI- 
VISION OF WAREHOUSE CANNOT BE REFORMED TO COVER 
THEM WHEREVER STORED, WHEN MINDS NEVER MET ON SUCH 
AGREEMENT. 

Where owner of bags stored in warehouse wishing insurance thereon was 
informed by agency that it would be necessary to have division number, and was 
misinformed by some one at warehouse as to division in which bags were stored, 
policy insuring them while in that division was not the result of meetings of minds 
to insure goods wherever stored, and could not be reformed accordingly. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 


3. INSURANCE—RECOVERY CANNOT BE HAD FOR GOODS DE- 
STROYED WHILE STORED IN ANOTHER WAREHOUSE DIVISION 
THAN CALLED FOR IN POLICY. 

Where policy insured goods only while stored in certain division of warehouse, 
and they were destroyed while stored in another division, there could be no recovery 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 419.) 


Appeal from Civil District Court, Parish of Orleans; Percy Saint, Judge. 
Suit by the Hardin Bag Company, Inc., against the Milwaukee Mechanics’ In- 


surance Company and another. From a judgment for defendants, plaintiff appeals. 
Affirmed. 


Dart & Dart, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellees. 

Overton, J. Plaintiff was the owner, on June 22, 1920, of 63,000 secondhand 
rice sacks, and intended to store them in the Appalachian warehouse in New Orleans. 
It wished insurance against fire on the sacks, and, through its chief clerk, Charles 
G. Knight, telephoned the Sinclair Agency to insure the sacks for $10,000. A. W. 
Barnes, an official of that agency, received the message and asked Knight in what 
division of the warehouse the sacks would be,,or were, stored, advising him that 
this information was necessary in writing the insurance. Knight said that he did 
not know, and suggested to Barnes that he telephone the warehouse for the in- 
formation. Barnes replied, suggesting that Knight obtain the information from the 
warehouse and advise the agency. Knight telephoned the warehouse immediately, 
but failed to get in touch with any one there. The Sinclair Agency thereupon, in 
a company not connected with this litigation, issued a binder, for the night, on the 
sacks for the amount of insurance desired. On the next day Knight got in touch 
with the warehouse, and some one there informed him that the sacks would be, or 
were, stored in division 3. Knight then telephoned the agency, Barnes receiving 
the message, that the sacks would be, or were, stored in division 3. Upon the 
receipt of this information, the agency issued two policies on the sacks, each for 
$5,000, one in the Milwaukee Mechanics’ Insurance Company, and the other in the 
Northwestern National Insurance Company, insuring plaintiff against all direct loss 
and damage by fire to said sacks while located and contained in the Appalachian 
warehouse, division No. 3, and not elsewhere. 

Che policies were mailed plaintiff and received by it, but it made no examination 
of them. On July 30, 1920, over a month after the policies had been written, a fire 
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oad in division 2 of the warehouse and destroyed the sacks while stored in that 
ivision. 

The discrepancy between the location of the goods as stated in the policies and 
their actual location was not observed until after the fire. At first the agency spoke 
as if it would be able to adjust the matter, but whatever effort it may have made 
in that direction came to naught, for both the insurers, the Milwaukee Mechanics’ 
Insurance Company and the Northwestern National Insurance Company, refused to 
pay the policies. 

When these companies refused to pay, this suit was instituted against both of 
them to reform the policies so as to make the policies show that the goods were 
insured wherever located in the Appalachian warehouse, and to recover from each 
company, the full amount of the policy written by it, together with legal interest, 
penalties, and attorneys’ fees. 

The theory upon which the reformation is asked is that, at the time the insurance 
was effected, it was the intention of the parties to the contracts to fully insure the 
goods against fire while in storage in the Appalachian warehouse without reference 
to divisions, and that, in describing the location of the goods as being in division 3, 
thus apparently limiting, as to place, the insurance on the sacks while they were in 
that division, there was a mutual error of fact, for at no time were the goods in 
that division. 

[1] A policy of insurance may be reformed because of an error which results 
in the failure of the policy to set forth the true understanding and agreement of 
the parties. Thus, in Davega & Co. v. Crescent Mutual Insurance Co., 7 La. Ann. 
228, to quote from the syllabus, which correctly states the ruling made, it was said: 

“A policy of insurance may be reformed, where it is demonstrated, by legal and 
exact evidence, that there has been a mistake in filling it up, which has violated the 
understanding of both parties. * * * 

But, as said in Gaudet v. North River Insurance Co., 101 So. 118, 156 La. 719: 

“A mistake on one side merely may authorize the rescission, but not the reforma- 
tion, of the contract. Where there is no meeting of the minds there is no contract, 
and hence, nothing to be reformed.” 

[2] Here, there was no meeting of minds to insure the goods wherever stored 
in the warehouse, without reference to divisions. The Sinclair Agency realized 
that it could not write such policies without violating instructions from the com- 
panies which it represented. As a matter of fact, the warehouse was subdivided 
into several divisions, each division being protected by fire walls against fire originat- 
ing in an adjoining division. The risk in some of the divisions was greater than in 
others. The companies represented by the agency had instructed it not to write 
more than a fixed amount of insurance that would subject them to liability because 
of a single fire. It so happens that each of the defendants in this case had instructed 
the agency not to write over $5,000 on goods stored in any one of the divisions of the 
Appalachian warehouse, and that the agency had written already for each of defend- 
ants that amount on goods in division 2. Hence there was every reason why the 
agency should ascertain the division in which the goods were or would be stored. 
It was due to these facts that the agency asked Knight for this information, when 
application was made through him for the insurance, and, when Knight could not 
give the information, told him to obtain it and advise the agency. It was, as we 
have seen, that when Knight advised the agency that the goods were or would be 
stored in division 3 the policies were written on the goods, insuring them while in 
that division, and so written were delivered to plaintiff. These facts do not show 
that defendants, through their agent or otherwise, consented or intended to insure 
the goods without reference to divisions while stored in the Appalachian warehouse, 
or to insure them while stored in division 2, nor does the record contain any evidence 
showing that defendants so intended or consented. Hence it does not appear that 
there was a common understanding to so insure the goods, and, as there was no such 
understanding, there is nothing to be reformed. The entire trouble is due to the 
fact, in so far as the record discloses, that plaintiff was misinformed by some one 
at the warehouse as to the place of storage and misinformed defendant’s agent. It 
is obvious that defendants are not chargeable with this error, and that its commis- 
sion cannot supply the consent necessary to the formation of the contract which 
plaintiff has sought to establish. The record discloses no ground for reformation. 

[3] As the goods were insured by defendants only while stored in the Appala- 
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chian warehouse, division 3, and as they were destroyed while stored in another 
division, there can be no recovery on the policies. Thus, it is said: 

“Place is ordinarily material to the contract and the very essence of the risk. 
With varying locations the risk is apt to vary, and whether it does or not the insurers 
have the right to know what risk they are assuming, and often decline an insurance 
because of the amount already placed by them upon, or in, the same building.” 
Richards on Insurance Law (3d Ed.) p. 292. 

There is every reason in this instance to apply the foregoing rule. In fact, the 
policies by their very terms insure the goods only while contained in the Appalachian 
warehouse, division 3, and not elsewhere, and hence, by their wording, clearly pre- 
clude recovery if destroyed while stored elsewhere. 


For the reasons assigned, the judgment appealed from is affirmed, at appellant’s 
cost. 











No. 25483. 
THOMPSON v. STATE ASSUR. CO., LIMITED, OF LIVERPOOL, 
ENGLAND. 

(Supreme Court of Louisiana. Feb. 1, 1926. Rehearing Denied March 1, 1926.) 
107 Southern Reporter 489 
1. INSURANCE—FAILURE OF INSURED TO FURNISH PROOFS OF 

LOSS UNDER FIRE POLICY HELD WAIVED, WHERE BLANKS FOR 

MAKING SUCH PROOFS WERE FURNISHED AFTER INSURER HAD 

DENIED LIABILITY ON POLICY AND NONWAIVER AGREEMENT 

HAD BEEN SIGNED (ACT NO. 168 OF 1908). 

Insurer waived failure of insured to furnish proofs of loss under fire policy, 
where, if blanks for making such proofs were furnished in accordance with Act No. 
168 of 1908, it was long after insurer had denied liability on policy and after all of 
insured’s books and papers had been given to adjuster and nonwaiver agreement had 
been signed. 

(For other cases, see Insurance, Dec. Dig. § 559[1], § 561.) 

2. INSURANCE. 


Obligations of insured under iron-safe clause constitute promissory warranty on 
his part. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 


3. INSURANCE—POLICY OF FIRE INSURANCE ON MERCHANDISE 
HELD INVALIDATED, WHERE INSURED FAILED TO COMPLY 
WITH IRON-SAFE CLAUSE. 

Policy of fire insurance on stock of merchandise held invalidated, where insured 
made no inventories and kept no books or papers which would clearly and plainly 
present a complete record of business transacted and failed to preserve books in a 
safe place in compliance with iron-safe clause. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 


5. INSURANCE—FORFEITURE OF ENTIRE FIRE POLICY IS NOT DE- 
CREED FOR VIOLATION OF IRON-SAFE CLAUSE, WHERE IT WAS 
RESTRICTED TO INSURED’S STOCK OF MERCHANDISE.’ 

Under fire policy insuring insured’s stock of merchandise, fixtures, and house- 
hold furniture separately, insurer held not entitled to forfeiture of entire policy for 
violation of iron-safe clause, where it was restricted solely to stock. 

(For other cases see Insurance, Dec. Dig. § 335[5].) : 

O’Niell, C. J., dissenting in part. 

Appeal from Civil District Court, Parish of Orleans; Wynne G. Rogers, Judge. 

Action by Joseph J. Thompson against the State Assurance Company, Limited, of 


Liverpool, England. From a judgment rejecting his entire demand, plaintiff appeals. 
Amended and affirmed. 


Edward A. Parsons, of New Orleans, for appellant. 
John C. Hollingsworth, of New Orleans, for appellee. 


THompson, J. This suit is to recover the amount of a fire insurance policy with 
12 per cent. penalty and $250 attorney fees. 


Fire] Thompson v. State Assur. Co. Ltd. of Liverpool, Eng. 937 


The policy was issued on April 6, 1920, and covered the following items, to wit: 
$1,500 on stock of groceries, merchandise, etc.; $500 on fixtures, shelves, counters, 
etc.; and $250 on household furniture, family stores, wearing apparel, etc. 

The fire which occasioned the loss occurred October 14, 1920. oa 

After a trial on the merits in the lower court, the entire demand of plaintiff 
was rejected, and he presents this appeal. ; 

The defendant urged in the lower court and reasserts here four defenses against 
liability to any extent on the policy sued on. These defenses we shall state and discuss 
in our own order. : 

1. The first defense is that the plaintiff failed to furnish the defendant with 
sworn proofs and sworn statements of loss. 

It appears that within a few days after the fire, and after the defendant had 
been notified of the fire, several conferences were had between the plaintiff and the 
adjuster employed by the defendant. At one of these conferences the adjuster re- 
quested the plaintiff to bring to him his books and papers relating to his business and 
to the loss he claimed to have sustained. At this conference, the adjuster also told 
the plaintiff that he had no proposition of settlement or adjustment of the loss to 
make to him whatever. : 

He further informed the plaintiff that the iron-safe clause had been violated ; 
that his books had been found on the counter instead of in the safe, and that was 
the reason, he (the adjuster) supposed, for the insurance company not being inclined 
to settle. 

The proof of this statement as to the violation of the iron-safe clause and dis- 
claimer of liability was elicited by defendant’s counsel on cross-examination of the 
witness Pilsburry, who was present at the conference. ; 

In compliance with the request of the adjuster as already noted, the plaintiff 
delivered to the adjuster all of the books and papers pertaining to his business and 
furnished the adjuster all of the information within his possession concerning the 
business and the loss he had sustained. 

These books and papers remained in the possession of the adjuster until they 
were called for by the plaintiff just a few days before the trial. 

In this connection it may be well to state that after all the books and papers had 
been delivered to the adjuster, and after disclaimer by the adjuster of any liability 
on account of the violation of the iron-safe clause, a nonwaiver agreement was exacted 
by the adjuster and was signed on October 21, 1920. 

Act 168 of 1908 requires the insurance company in case of loss by fire to furnish 
the assured blank forms of statements and proofs of loss after having been informed 
of such loss by fire, and in case the company fails or neglects to furnish such blank 
forms of proofs of loss, then such company is deemed to have waived the requiring 
of any statement or proof of loss at the hands of such insured, and upon suit being 
brought upon the policy, the company shall not be heard to complain of the failure 
of the insured to furnish such statements or proofs of loss. 

It is claimed that the defendant did furnish the plaintiff with the necessary blanks 
for proofs of loss, but we seriously doubt if such contention has been sustained by 
the evidence. 

If, however, such blank forms were furnished, they were so furnished long after 
the defendant had denied liability on the policy and after all the books and papers 
had been turned over to the adjuster, and the non-waiver agreement had been signed, 
as is shown by the letter of the adjuster dated November 25, 1920. 

_ Under the circumstances recited, the furnishing of proofs of loss would have 
been vain and useless. ; 

The defendant’s assertion of nonliability is inconsistent with its demand for the 
production of proofs of loss. ; 

In the case of St. Landry Wholesale Mer. Co. v. ‘Teutonic Ins. Co., 37\So. 967, 
113 La. 1057, it was said by the court that an agreement of nonwaiver ts never 
exacted by the insurance company except in cases where, in the opinion of the ad- 
juster, there has been a violation of the conditions of the policy. 

[1] We are of the opinion under the facts of this case that the defendant cannot 
be heard to urge the failure of the plaintiff to furnish proofs of loss, even if delivery 
of the blanks had been actually made by the company. 




















938 The Insurance Law Journal, Vol. 66 [June, 1926 


2. The next defense we shall notice is the violation of the iron-safe clause. 
This clause of the policy provides: (1) That the assured will take a complete 
itemized inventory of stock on hand at least once in each calendar year, and shall 
make one in detail within 30 days of issuance of the policy if no such inventory had 
been taken within the twelve calendar months prior to the date of the policy; and (2) 
that the assured will keep a set of books, which shall clearly and plainly present a 
complete record of business transacted, including all purchases, sales, and shipments, 
both for cash and credit, from date of inventory; and (3) that the assured will keep 
such books and inventory and also the last preceding inventory, if such has been 
taken, securely locked in a fire proof safe at night and at all times when the building 
in which the stock is kept, is not actually open for business, or, failing in this, that 
the assured will keep such books and inventories in some place not exposed to a fire 
which would destroy the building in which the stock insured is kept. 

[2] That the obligations of the insured under the iron-safe clause constitute a 
promissory warranty on the part of the insured is well settled in the jurisprudence 
of this state. 

“We cannot relieve plaintiff of his obligations under the iron-safe clause, which 
was declared a warranty in the policy contract.” Morris v. Stuyvesant Fire Ing. 
Co., 82 So. 586, 145 La. 473, citing Germier v. Springfield Fire Insurance Co., 33 So. 
361, 109 La. 341; St. Landry Wholesale Mer. Co. v. New Hampshire Fire Ins. Co., 
38 So. 87, 114 La. 146, 3 Ann. Cas. 821. 

We deem it unnecessary to refer in detail to the evidence produced on the issue 
under consideration. 

It would serve no useful purpose to do so. Suffice it to say that the evidence 
not only fails to show even a substantial compliance with the different warranties 
expressed in the clause of the policy referred to, but, on the contrary, it is conclu- 
sively established by the testimony of the plaintiff himself, and that of his clerks 
and bookkeepers, that no inventories were made and no books and papers were kept 
by the plaintiff which would “clearly and plainly present a complete record of the 
business transacted.” It is true that some sort of an inventory was made within the 
12 calendar months immediately preceding the date of the policy, and another was 
made more than 30 days after the policy was issued; but neither of these inventories 
was complete, and they did not present anything like a complete record of the stock 
of goods on hand at and after the plaintiff had acquired the business and the pur- 
chases made subsequent to the issuance of the policy. 

The plaintiff does not even pretend that a set of books was kept as required, nor 
that any record was made of the purchases and sales. The only means by which the 
amount of purchases could be ascertained, after the fire, was to obtain a duplicate 
invoice from the several merchants from whom such purchases were made. 

The method of keeping account of the daily sales was to enter the same on a 
slip of paper and to place this slip on a pointed or stick file, and the most of these 
were destroyed by the fire. The plaintiff frankly admitted on the trial that he knew 
nothing about the books and had no means of telling the amount of purchases except 
by getting invoices from the merchants, and he could not determine from any records 
kept or preserved what the daily sales amounted to. And this is substantially the 
testimony of the plaintiff’s clerks. 

But more than this, it is admitted that whatever papers and records the plaintiff 
had of his business were not in the safe on the night of the fire, but were on a little 
counter in the front room on the left side of the store; that room being a part of the 
same building and exposed or subject to the same fire. 

[3] The failure to preserve the books and papers by putting them in an iron 
safe, or in some place removed from a dangerous proximity to the insured premises, 
was as much a flagrant and inexcusable violation of the iron-safe clause as was the 
failure to keep a set of books or other records of the business transacted and like- 
wise vitiated the policy. 

3. The third defense is that the property insured, in that portion of the building 
occupied as a residence, as well as the books, papers and invoices in the store and 
rooms and counter, on the date of the fire or thereabout, had been soaked with 


kerosene oil, which increased the hazard beyond that intended and ordinarily covered 
by the policy, and thereby vitiated the said policy. 
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The circumstance just mentioned undoubtedly indicated that the fire was incendiary 
rather than accidental, but we do not see how the act of spreading and distributing 
the oil in the manner as stated can be regarded as an extrahazard independent and 
separate from the act of setting fire to and burning the building and its contents. 
The latter act, the actual burning, was the result and consequence of the act which 
is claimed constituted an increase of the hazard insured against. 

The two acts, that of applying the oil and that of touching the match, were so 
connected and associated the one with the other in point of fact as well as in motive 
and purpose as to be inseparable. 

In the course of the trial the defendant’s counsel expressly declared that the 
case was not defended on the ground that the plaintiff had either burned or pro- 
cured the burning of the contents of the building. 

[4] In view of this positive disclaimer that the plaintiff was responsible for the 
fire, we are unable to conceive how the defendant can be heard to urge that the 
plaintiff was guilty of applying the oil which as we have said could have only been 
done with the purpose in view of burning the building and its contents. 

Such a contention is obviously inconsistent with the defendant’s judicial admis- 
sion. 

If the plaintiff did not burn nor procure the burning of the insured property, 
he certainly cannot be held responsible for spreading the oil which could have only 
been intended to facilitate and accomplish that result. 

4. The fourth and last ground of defense is that the policy is indivisible and 
that the violation of the iron-safe clause operated a forfeiture of the entire policy— 
that on the fixtures and household furniture as well as that on the stock of mer- 
chandise. 

It must be admitted that there are some authorities to the effect that contracts 
of insurance issued in consideration of a single premium in a gross amount and for 
a gross amount of insurance are indivisible, but we do not find it necessary in this 
case to review these authorities nor to commit ourselves to that doctrine. 

[5] The defendant in the present case is bound by the terms of its policy con- 
tract. In that contract it is expressly declared that the iron-safe clause applies only to 
the item on stock. 

As previously stated, there were three items insured with separate amounts op- 
posite each item. The stock constitutes the first item, the fixtures the second item, 
and the household furniture the third item. 

Certainly if by the terms of the policy the provisions of the iron-safe clause 
were restricted to the stock of merchandise item, the defendant is in no position 
to claim a forfeiture of the entire policy on the ground of failure to comply with 
the clause stated. 

There was some of the insured property which was not destroyed and was sold 
under an agreement. This property brought $267.94, which amount was allowed as 
a credit on the amount of the policy in the plaintiff’s petition. 

It is stated in the supplemental brief of plaintiff's counsel that the salvaged 
property was groceries and merchandise and covered by that item of the policy, but 
there is no evidence in the record going to show within which item of the policy the 
property referred to was included. 

.. If said salvaged property belonged to the stock of merchandise for which no 
recovery is allowed, then the amount should not be deducted from the other items 
insured. On the other hand, if it was included in either or both the second and 
third items insured, then clearly the amount should be deducted from said items. 

In the absence of any evidence defining the class of property saved from the fire, 
we have determined to apportion the credit. 

The proceeds of the property saved amount to practically 12 per cent. of the 
entire policy. The percentage will therefore be adopted as a basis for the deduction 
from the two items of the policy on which plaintiff is allowed to recover. 

The plaintiff is likewise entitled to 12 per cent. penalty on the amount recovered 
on the policy. 

[6] The statute also provides for a reasonable attorney fee based on the amount 
of the loss determined and allowed by the court, and while the plaintiff claims such 
fee, there is no proof in the record which would authorize the court to assess such 
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a fee against the defendant. In the absence of such proof, the court cannot say what 
would be a reasonable fee for the attorney. 

It is therefore ordered that the judgment appealed from be and it is amended 
so as to allow the plaintiff the sum of $750 less a credit of $90 for salvaged property 
with 5 per cent. per annum interest on the amount allowed from December 14, 1921, 
till paid. 

It is further ordered that there be judgment in favor of plaintiff for 12 per cent. 
penalty on the net amount herein allowed. As thus amended, the judgment appealed 
from is affirmed at the cost of defendant in both suits. 

O'Neill, C. J. dissents from the ruling that the defendant could not defend on 
the ground of increased hazard with pleading incendiarism when the facts regard- 
ing the increased hazard showed incendiarism. 

Rogers, J., recused. 


JEWETT v. QUINCY MUT. FIRE INS. CO. 


(Supreme Judicial Court of Maine. March 24, 1926.) 
132 Atlantic Reporter 523 
1. INSURANCE—WHETHER INSURED BARN WAS DAMAGED BY WIND 
OR LIGHTNING HELD FOR JURY. 
In action on insurance policy for damage to barn, defended on ground that 
damage was caused by wind to which policy did not apply, whether damage was 
caused by lightning, as claimed by plaintiff, was question of fact for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10]). 


2. INSURANCE—WHERE THERE IS NO EXPRESS WAIVER OF PROOF 
OF LOSS, WHETHER WAIVER CAN BE IMPLIED IS FOR JURY. 
When there is no express waiver of proof of loss under insurance policy, whether 

waiver can be inferred from intention of insurer, or from its denial of liability, is 

generally question of fact for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15]). 

5. INSURANCE. 

Unqualified denial of all liability under policy renders inoperative provision 
requiring arbitration. 
(For other cases, see Insurance, Dec. Dig. § 576[2]). 


On Motion from Superior Court, Penobscot County, at Law. 

Action by George I. Jewett against the Quincy Mutual Fire Insurance Company. 
On the defendant’s motion to set aside a verdict for the plaintiff. Motion overruled. 

Argued before Wilson, C. J., and Philbrook, Dunn, Morrill, Sturgis, and Bassett, 

J. S. Williams, of Guilford, and W. B. Pierce, of Augusta, for plaintiff. 

George E. Thompson and Ross St. Germain, both of Bangor, for defendant. 

Puirsrook, J. [1] This case is before us upon defendant’s motion to set aside 
the verdict. The motion is based upon the usual grounds. The plaintiff owned a 
barn in the town of Dexter, which was insured by the defendant under a contract 
known as the standard farm policy form. On the 26th day of June, 1923, during a 
thunder storm, accompanied by a heavy wind, the building was partially destroyed. 
The insurance policy contains the following clause: 

“This policy also covers direct loss or damage to the property insured, by light- 
ning (meaning thereby the commonly accepted use of the term ‘lightning,’ and in no 
case to include loss or damage-by cyclone, tornado or windstorm) whether fire ensues 
or not.” 

In brief statement, as matter of defense, the defendant declares that the damage 
claimed by the plaintiff was not caused by fire originating from any cause covered 
by the policy, nor was it caused by lightning, or the results of lightning, nor did it 
arise from any cause rendering the defendant company liable under the policy. The 
plaintiff claimed that the damage was done by lightning which partly demolished the 
building. The defendant claimed that the damage resulted alone from the force of 
the violent wind. This was an issue of fact to be determined by the jury from all the 
evidence in the case, and from such inferences as might be properly and reasonably 
drawn therefrom. The determination was favorable to the plaintiff, and after a 
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careful examination of the record testimony, and exhibits, we cannot say that the 
verdict was so clearly wrong that we should disturb it. 

In further brief statement, the defendant relies upon two provisions in the policy, 
both being based upon statutory provisions, and are as follows: 

“1. Said policy provides that in case of loss or damage under this policy, a 
statement in writing signed and sworn.to by the insured, shall be within a reasonable 
time rendered to the company setting forth the value of the property insured, the 
interest of the insured therein, all other insurance thereon, in detail, the purposes for 
which and the persons by whom the buildings insured, or containing the property 
insured was used, and the time at which, and the manner in which the fire originated, 
so far as known to the insured. 

“2. In case of loss under this policy, and a failure of the parties to agree as to 
the amount of loss, it is mutually agreed that the amount of such loss shall be referred 
to three disinterested men, the company and the insured each choosing out of the three 
persons to be named by the other, and the third party selected by the two so chosen; 
the award in writing * * * shall be a condition precedent to any right of action in 
law or equity to recover for such loss.” 

It is conceded that the written notice or proof of loss was not given, nor was 
there any arbitration, as to the amount of loss, by reason of the fact that the parties 
failed to agree upon such amount. 

After several interviews between the plaintiff and W. A. Small, the agent who 
issued the insurance policy, the latter wrote the defendant company and received the 
following reply dated August 8, 1923: 

“We are very sorry that we did not reply to your letter regarding the ‘Jewett’ 
loss sooner, but we had assumed from your letter that no reply was necessary—as our 
adjuster claims that the damage to the barn was done entirely by wind and not by 
lightning. You can see in that case that we should not be called upon to make up any 
loss that Mr. Jewett may have suffered.” 

The plaintiff claims that by virtue of this letter the requirement of notice, or 
proof of loss, was waived by the defendant. In Bideford Savings Bank v. Dwelling- 
House Insurance Co., 18 A. 298, 81 Me. 566, decided in 1889, this court held that 
this requirement is for the sole benefit of the insurer; that it was then well settled 
that, whether imposed by contract or statute, it may be waived in part or in whole 
by the company for whose benefit it is imposed. This rule has been consistently 
upheld by this court for nearly 40 years and is still in full effect. 

[2-4] When there is no express waiver, it is for the jury to determine whether, 
from the acts relied upon and proved, the inference could be properly drawn, either 
that there was an intention upon the part of the insurer to waive its right to have a 
proof of loss furnished by the insured, or that the denial of liability, for another 
cause, was of such a character or made under such circumstances as to reasonably 
induce a belief upon the part of the insured that the furnishing of a proof of loss 
would be a useless formality. That the question whether or not there has been a 
waiver, when it is a matter of inference, is one of fact for the determination of the 
jury, is generally, if not universally, held by the couris of this country. Robinson v. 
Insurance Co., 38 A. 320, 90 Me. 385. In this case the denial of liability in the letter 
of August 8, 1923, was not for failure to furnish proof of loss, but for another 
cause, namely, that the loss was occasioned by wind, which was not within the terms 
of the policy. It has also been very generally held that if an insurance company 
denies its liability upon other grounds, and thereby causes the insured to believe 
that a compliance with the condition to furnish proofs of loss would be unavailing, 
and but a useless formality, and he for that reason neglects to comply with such 
condition, it will be considered as equivalent to a waiver. Robinson v. Insurance 
Co., supra. In the absence of any exceptions, we must assume that the jury was 
fully and correctly instructed as to the law covering proof of loss, and, upon the 
evidence, in the light of those instructions, the jury found, as a matter of fact, that 
waiver was established. That finding we do not reverse. 

[5] Upon the question of arbitration we need cite only Oakes v. Insurance Co., 90 
A. 707, 112 Me. 52, where it is declared to be settled by a controlling weight of author- 
ity that an unqualified denial by the insurance company of all liability under the policy 
renders inoperative a provision therein for an arbitration as to the amount of the 
loss as a condition precedent to a right of action to recover such loss. 

Motion overruled. 
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ROYAL INS. CO v. DRURY et al. (No. 43.) 
(Court of Appeals of Maryland. March 13, 1926.) 
132 Atlantic Reporter 635 


1. INSURANCE—FAILURE TO NOTIFY INSURER OF FORECLOSURE 
PROCEEDINGS AGAINST PREMISES, AS REQUIRED BY POLICY, 
HELD TO AVOID LIABILITY OF INSURER AS TO OWNER. 


Failure of insured owner to notify insurer of foreclosure proceedings against in- 
sured premises, as required by fire policy, avoids liability on policy as to owner. 
(For other cases see Insurance, Dec. Dig., § 328[14].) 


4. INSURANCE—DESTRUCTION OF PREMISES AFTER OWNER HAS 
CONTRACTED TO SELL SAME PRECLUDES RECOVERY ON POLICY 
AVOIDING LIABILITY IF THERE IS A CHANGE OF OWNERSHIP. 
Under fire policy avoiding liability for insurance if there is change of owner- 

ship, insured cannot recover on policy, if premises are destroyed after he enters into 

a contract to sell premises, though before legal title is conveyed. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 


5. INSURANCE—RATIFICATION OF SALE UNDER DEED OF TRUST 
TO HOLDERS OF SECURED NOTES EFFECTS CHANGE OF OWNER- 
SHIP WITHIN MEANING OF STANDARD MORTGAGE CLAUSE IN 
FIRE POLICY; “SOLE AND UNCONDITIONAL OWNERSHIP.” 


Final ratification of sale of property to holders of notes secured by deed of 
trust, made under power of sale contained in deed, vests equitable ownership in 
purchasers and effects change of ownership within meaning of standard mortgage 
clause in fire policy, which made insurance payable to trustee and avoided liability 
on failure to notify insurer of change of ownership; “sole and unconditional owner- 
ship” contemplates beneficial and practical propristorship and not necessarily technical 
title. 

For other cases, see Insurance, Dec. Dig., § 328[2].) 


6. INSURANCE—FIRE POLICY, PAYABLE TO TRUSTEE UNDER DEED 
OF TRUST, DOES NOT INURE TO BENEFIT OF HOLDERS OF NE- 


GOTIABLE NOTES UNDER TRUST DEED PURCHASING PREMISES 
(CODE PUB. GEN. LAWS 1924 art. 66, § 25.) 


Fire policy, making insurance payable to trustee under. deed of trust to premises, 
does not inure to benefit of holders of negotiable notes under trust deed ‘after they 
have purchased premises, especially in view of Code Pub. Gen. Laws 1924, art. 66, 
§ 25, whereby mortgage debt passes only by assignment of mortgage itself and not 
by transfer of mortgage notes. 


For other cases, see Insurance, Dec. Dig., § 328[2].) ‘ 


7. INSURANCE—ON ASSIGNMENT OF MORTGAGE ON INSURED 
PREMISES WITHOUT NOTIFYING INSURER, NEITHER. MORT- 
GAGEE TO WHOM INSURANCE WAS PAYABLE. NOR ASSIGNEE 
CAN RECOVER UNDER POLICY. 

If mortgagee to whom fire policy is payable assigns it to a third person without 
notifying insurance company, neither original mortgagee nor his assignee can re- 
cover on policy. 

(For other cases, see Insurance, Dec. Dig., § 207[1].) 


8. INSURANCE—TRUSTEE OF DEED OF TRUST TO WHOM INSUR- 
ANCE WAS PAYABLE RETAINS INSURABLE INTEREST AFTER 
SALE OF PROPERTY TO EXTENT OF PURCHASE PRICE. 


Trustee under deed of trust to whom insurance on premises was payable, after 
ratification of sale of premises to holders of notes secured by deed, retains insurable 
interest in premises to extent of purchase price. 


(For other cases, see Insurance, Dec. Dig., § 123.) 
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9. INSURANCE—FORFEITURE FOR BREACH OF WARRANTY IS 
WAIVED WHEN INSURER, WITH KNOWLEDGE OF BREACH, RE- 
QUIRES ACTION UNDER POLICY BY INSURED. 

Insurer, having knowledge of all facts constituting breach of condition of 
warranty, requiring insured, by virtue of policy, to do some act or incur some 
trouble or expense, thereby waives forfeiture. 

(For other cases, see Insurance, Dec. Dig., § 388[3].) 


10. INSURANCE—WARRANTY OF SOLE OWNERSHIP MAY BE 
WAIVED BY CONDUCT OF INSURER OR AGENT AFTER KNOWL- 
EDGE OF BREACH. 

Requirements and warranties as to sole and unconditional ownership in fire 
policy may be waived by conduct of insurer or his agent, having real or apparent 
authority, if done with full knowledge of facts giving rise to breach. 

(For other cases, see Insurance, Dec. Dig., § 377[1].) 

11. INSURANCE. 

Question of waiver of breach of policy conditions depends on facts of par- 
ticular case. 

(For other cases, see Insurance, Dec. Dig., § 371.) 


12. INSURANCE—LETTER BY INSURER, STATING THAT IT WAIVED 
NO RIGHTS AND ADMITTED NO LIABILITY, DOES NOT PREVENT 
OPERATION OF WAIVER. 

Letter by insurer in answer to insured’s letter submitting proofs of loss, saying 
that insurer waived no rights nor admitted or denied liability, does not prevent op- 
eration of waiver. 


(For other cases, see Insurance, Dec. Dig., § 396[1].) 


13. INSURANCE—EVIDENCE HELD SUFFICIENT TO WARRANT FIND- 
ING THAT INSURER WAIVED DEFENSE OF CHANGE OF OWNER- 
SHIP. 

Evidence held sufficient to warrant finding that insurer waived defense of 
change of ownership avoiding liability on policy, and that insurer’s agents had ap- 
parent authority to waive this defense. 

(For other cases, see Insurance, Dec. Dig., § 665[8].) 


14. INSURANCE—PROVISION IN POLICY REGARDING INABILITY 
OF INSURER’S AGENT TO WAIVE ITS PROVISIONS DOES NOT 
PREVENT RECOVERY WHERE AGENTS HAD APPARENT AU- 
THORITY TO WAIVE DEFENSE. 

Where insurer’s agents had apparent authority to waive defense of change of 
ownership, provision in policy regarding inability of agents to waive any of its 
_ provisions does not prevent recovery by party to whom insurance was payable. 
(For other cases, see Insurance, Dec. Dig., § 376[1].) 


15. INSURANCE—WHETHER FAILURE TO DISCLOSE FORECLOSURE 
PROCEEDINGS WAS A CONCEALMENT MAKING POLICY VOID 
WAS QUESTION FOR JURY, AND DIRECTED VERDICT ON 
GROUND OF CONCEALMENT WAS PROPERLY OVERRULED. 


Question whether failure of insured to disclose fact that foreclosure proceed- 
ings had been instituted against insured premises constituted a concealment of ma- 
terial facts rendering policy void was proper one for jury, and there was no error in 
refusing insured’s request for directed verdict on ground of concealment. 

(For other cases, see Insurance, Dec. Dig., § 668[4].) 


16. INSURANCE—WHERE EXCESS OF MORGTAGE DEBT OVER SALE 
PRICE OF INSURED PREMISES WAS GREATER THAN AMOUNT 
OF INSURANCE, INSURER CANNOT AVOID LIABILITY BY CLAIM- 
ING SUBROGATION TO PURCHASE PRICE. 

Where excess of mortgage debt over sale price of insured premises was greater 
than amount of insurance and mortgagor was insolvent, the insurer could recover 
nothing by being subrogated to right to purchase price, and, since policy provided 
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that no subrogation should impair right of mortgagee to recover thereon, insurer 
cannot avoid liability, though purchase price was greater than amount of insurance. 


(For other cases, see Insurance, Dec. Dig., § 606[2].) 


17. INSURANCE—STATEMENT THAT INSURANCE WAS DESIRED TO 
PROTECT APPLICANT AND OTHERS, MADE TO AGENT ISSUING 
POLICY IN DIFFERENT COMPANY WAS ADMISSIBLE, WHERE 
SAME AGENT ISSUED DEFENDANT’S POLICY AS A RENEWAL 
OF FIRST POLICY. 

Statement by insured to defendant’s agent that he “was trustee, representing 
note holders, and would like to have insurance placed to protect us,” made to agent 
issuing policy in different company, was admissible, where same agent issued defend- 
ant’s policy as renewal of original policy. 

(For other cases, see Insurance, Dec. Dig., § 664.) 


Appeal from Baltimore City Court; Joseph N. Ulman, Judge. 

Suit by D. H. Roland Drury and another, as first mortgagees and trustees, 
against the Royal Insurance Company, a body corporate incorporated under the 
laws of England. Judgment for plaintiffs, and defendant appeals. Reversed, and 
new trial awarded. 

Argued before Bond, C. J., and Pattison, Adkins, Offutt, Digges, Parke, and 
Walsh, JJ. 

W. Calvin Chestnut, of Baltimore (James K. Cullen, of Baltimore, on the 
brief), for appellant. 

William Stanley and Raymond S. Williams, both of Baltimore (Stanley & 
Stanley and Hershey, Donaldson & Williams, all of Baltimore, on the brief), for 
appellees. 

WatsH, J. The chief question to be determined in this case is whether or not 
the final ratification of a sale of property made under a power of sale contained 
in a deed of trust to the holders of the notes secured by the deed of trust, effects 
“any change of ownership” in the property within the meaning of that phrase as 
used in the “standard mortgage clause,” now customarily attached to fire insurance 
policies covering mortgaged property. 

In the fall of 1920, Mr. R. E. Walker, president of the Brightwood Sanitarium 
Company, after a casual meeting with Mr. D. H. Roland Drury in Washington, 
D. C., asked him if he could secure a $15,000 loan on a 50-acre tract of ground and 
the building thereon, owned by the santiarium and situated on the Baltimore and 
Washington boulevard about sixth-tenths of a mile from the main road leading to 
Laurel. After some discussion, Drury, who had for many years been engaged in 
the real estate and loan business in Washington, agreed to try to raise the money 
and Walker agreed to pay him a $7,500 bonus if he obtained it. Drury thereupon 
investigated the property and on November 17, 1920, the sanitarium company exe- 
cuted a deed of trust conveying the property to Drury and B. Erlie Talbott, the 
appellees, to secure the payment of 10 negotiable promissory notes of varying 
amounts, totalling $22,500, made payable to Mildred B. Drury, the wife of D. H. 
Roland Drury, or order, 6 months after date. These notes were indorsed without 
recourse by Mrs. Drury, and sold at a discount to the following persons, who still 
hold them: Thomas B. Harney, Martha G. Harney, Evelyn S. McLachlen, Thomas 
P. Hickman, John P. Cochran, John H. Drury, and Emma Goldman. The actual 
amount received in cash by D. H. Roland Drury from the purcahsers of the notes 
was $19,365, out of which he retained a commission of $4,375.50 and turned over 
the balance of $14,989.50, less expenses to the Maryland Title Insurance Company 
on December 16, 1920, with instructions to pay it to the santiarium company when 
the title to the property should be found good, and the deed of trust reported to be 
a first deed of trust of record. Due to difficulties with the title, the deed of trust 
was not actually recorded until June 3, 1921, 6% months after it was executed in 
November, 1920. The sanitarium company expected to issue $40,000 in bonds, from 
the proceeds of which the loan obtained from Drury was to be paid, and this Drury 
loan was wanted for the purpose of enabling the company to complete the purchase 
of the property and begin building operations pending the issuance and sale of the 
bonds. Some work was done on the foundation of the proposed new building and a 
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large amount of material was delivered on the ground, but, upon the failure of the 
company to issue and sell the bonds, the work ceased, the material, which had not 
been paid for, was taken away by the materialmen, and the whole project collapsed. 
In October, 1921, Drury, who had been unable to get possession of the insurance 
policy which Mr. Walker, president of the company, had told him was in existence, 
applied to A. H. Baker & Co., an insurance agency in Washington, for a policy on 
the residence building on the property. This application was made to Mr. Baker over 
the telephone, and Drury, who sometimes solicited insurance for this agency, and 
who received a commission on the policies subsequently issued on the risk involved 
in this case, gave him at that time a description of the property, the name of the 
owner, and the names of the trustees under the deed of trust. A one-year policy 
for $10,000 was thereupon issued upon the property by Baker & Co., as agents for 
the Firemen’s Insurance Company of Newark, N. J., in which policy the sanitarium 
company was described as owner, and a standard mortgage or trustee clause in favor 
of Drury and Talbott, trustees, was attached. At the time this policy was issued 
no foreclosure. proceedings had been instituted under the deed of trust though the 
notes were unpaid and overdue. However, on November 18, 1921, the trustees 
docketed suit against the sanitarium company and advertised the property for sale 
under the terms of the deed of trust. Prior to the date set for the sale a preliminary 
injunction restraining it was obtained at the instance of certain alleged creditors of 
the company, and the controversy thus begun was not settled until the injunction 
was dissolved by a decree of this court rendered on November 17, 1922. See Kinsey 
v. Drury, 119 A. 646, 141 Md. 684. 

The $10,000 policy expired in October, 1922, and on September 18, 1922, Baker 
& Co. sent Drury two $5,000 policies covering the property from October 19, 1922, 
to October 19, 1923, in place of the $10,000 policy. One of these $5,000 policies was 
issued by the same company which issued the $10,000 policy, while the other was 
issued by the Royal Insurance Company, Limited, an English corporation, the ap- 
pelant in this case. No additional information was given Baker & Co. by Drury 
at the time these policies were issued, and, like the original $10,000 policy, they were 
each issued to the sanitarium company as owner with a standard mortgage clause 
in favor of the appellees attached. 

After this court dissolved the above-mentioned injunction, the property was 
again advertised, and was actually sold on December 22, 1922, to the holders of the 
notes under the deed of trust, for the sum of $15,000, which sum was about $10,000 
less than the total amount due for principal, interest, and taxes under the deed of 
trust. Drury and Talbott, the trustees, reported this sale to the court on December 
27, 1922, setting out in the report that the property had been sold to Thomas R. 
Harney, Martha G. Harney, Evelyn S. McLachlen, John B. Cochran, Thomas P. 
Hickman, John H. Drury, and Emma Goldman, and also stating that, as these 
purchasers were the holders of the notes secured by the deed of trust, the trustees 
had not required them to make the initial payment of $1,500 called for in the adver- 
tisement of sale; the trustees “being satisfactorily assured that said purchasers will 
duly settle for said property upon the ratification of said sale by this honorable 
court.” The report of sale also stated; “Taxes and insurance adjusted to the day 
of sale.” On January 30, 1923, this sale was finally ratified and confirmed, but no 
deed for the property has yet been given by the trustees to the purchasers, nor 
have the purchasers paid anything on the purchase price. The testimony shows that 
the trustees intended to accept the notes held. by the purchasers as part payment 
on the purchase price, collecting in cash only such sum as would be needed to pay 
the costs of the case, and it also appears that all the purchasers were solvent and 
ome a pay their full share of the purchase price without regard to the notes held 

y them. 

Shortly after the sale of the property, the same parties who had sought to 
enjoin the sale had themselves made parties to the foreclosure suit, and filed claims 
against the proceeds of the sale, but these claims were disallowed in the lower court, 
and this decision of the lower court was affirmed by this court on June 1, 1924. See 
Kinsey v. Drury, 126 A. 125, 146 Mr. 227. 

On Sunday night, May 20, 1923, nearly 4 months after the final ratification 
of the sale of the property, it was totally destroyed by fire of unknown origin. At 
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the time of the fire, the property was occupied by a Mr. Kinsey and his family, who 
had lived in the house since March, 1921, and who, after the sale of the property, 
were permitted to remain in it, without paying rent, by Drury and Mr. Clark; the 
latter being one of the attorneys for the trustees in the foreclosure proceedings. After 
the fire the Brightwood Sanitarium made no claim for any insurance, nor has it yet 
made such claim, but Drury reported the loss to Baker & Co., the agents for the 
companies, and it was referred by the companies to their respective adjusters, Mr. 
Harry S. Gardner, of Baltimore, representing the appellant, and Rose & Smith, of 
Baltimore, representing the Firemen’s Insurance Company of Newark, N. J. After 
about a year of correspondence and other negotiations, the details of which will be 
adverted to later, Drury and Talbott, as first mortgagees and trustees under the 
deed of trust, entered suit against the Royal Insurance Company to recover on the 
$5,000 policy issued by that company on September 18, 1922, and, the verdict and 
judgment below being in favor of the trustees and against the insurance company, 
the latter appealed. The appeal brings up for review the action of the learned court 
below in sustaining demurrers to two equitable pleas filed by the appellant after all 
the testimony had been taken, its ruling on one question of evidence, and its action 
in refusing the defendant’s first, second, third, fourth, fifth, seventh, eighth, ninth, 
and tenth prayers, and in granting the plaintiff’s first prayer and an instruction 
drawn by the court. 

We will first consider the rulings on the prayers. The court’s instruction was 
as follows: 

“The court instructs the jury that by the proper construction of the mortgage 
clause in the policy sued on in favor of Drury and Talbott, trustees, as interest may 
appear, the defendant insurance company must be held to have intended to insure 
and did insure any person or persons who,’from time to time, might be the holders 
of any of the notes secured by deed of trust to said trustees, and therefore the 
judicial sale of the property finally ratified January 30, 1923, to the persons who were 
then the holders of the notes secured by the deed of trust to said trustees, was not 
a change of ownership within the meaning of the mortgage clause annexed to the 
policy sued on, and the interest of the trustees in the loss or damage by fire to said 
property still existed at the time of the fire; therefore the plaintiff is not precluded 
from recovering on said policy by reason only of said final ratification of said 
judicial sale.” 

The defendant’s second, eighth, ninth, and tenth prayers asked the court in 
various ways to rule that the final ratification of the judicial sale of the property to 
the note holders effected a change in the ownership of the property, of which the 
defendant had no notice, and thus rendered the policy void, and the defendant’s third 
and seventh prayers asked the court to rule as a matter of law that the ratification 
of the sale extinguished the mortgage or trust interest which the plaintiffs had in 
the property, and hence they could not recover. These six prayers of the defendant 
and the court’s instruction will be considered together, as they all present substan- 
tially the same questions, namely: Did the ratification of the sale effect “any change 
of ownership” within the meaning of that phrase as used in the standard mortgage 
clause attached to the policy sued on in this case, and did it extinguish the interest 
which the plaintiffs had in the property? 

The suit is based on the fire insurance contract, the policy having been filed with 
the declaration, and this policy, we are advised in brief, is the standard New York 
form of 1886 and is not the more recent New York form effective in New York on 
January 1, 1918, and since January 1, 1924, in general use in Maryland. 

[1] It is to be observed that this suit was not brought by the Brightwood Sani- 
tarium Company, the original owners named in the policy. That company apparently 
made no claim to any right to the insurance money, nor could it have successfully 
made such a claim. The policy sued on provided, inter alia, that it should be void 
“if the interest of the insured be other than unconditional and sole ownership,” or 
if, “with knowledge of the insured, foreclosure proceedings be commenced or notice 
given of sale of any property covered by this poliscy by virtue of any mortgage or 
trust deed.” It is not denied that the appellant had no notice of the foreclosure 
proceedings, the sale, or its final ratification, prior to the fire, and hence, aside 
from other possible reasons, the policy was avoided so far as the sanitarium com- 
pany is concerned, by its failure to give notice as required by the policy. Skinner 
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v. Houghton, 48 A. 85, 92 Md. 68, 84 Am. St. Rep. 485; Frontier Mortgage Corp. 
v. Heft, 125 A. 772, 146 Md. 1; Linthicum Heights Co. v. Firemen’s Ins. Co., 106 
A. 165, 134 Md. 62; Brewer v. Herbert, 30 Md. 301, 96 Am. Dec. 582. 

It accordingly follows that the appellees are not claiming this insurance money 
by reason of any rights to it received by them from the sanitarium company, but are 
claiming it in their own right by virtue of the provisions of the standard mortgage 
clause in their favor, attached to the policy, and this is the position of their counsel. 
This mortgage clause reads as follows: 

Mortgage Clause 

“Loss or damage, if any, under this policy, shall be payable to D. H. Roland 
Drury and B. Erlie Talbott as first mortgagee (or trustee), as interest may appear, 
and this insurance, as to the interest of the mortgagee (or trustee) only therein, 
shall not be invalidated by any act or neglect of the mortgagor or owner of the 
within described property, nor by any foreclosure or other proceedings or notice 
of sale relating to the property nor by any change in the title or ownership of the 
property, nor by the occupation of the premises for purposes more hazardous than 
are permitted by this policy: Provided, that in case the mortgagor or owner shall 
neglect to pay any premium due under this policy the mortgagee (or trustee) shall 
on demand pay the same. 

“Provided also, that the mortgagee (or trustee) shall notify this company of 
any change of ownership or occupancy or increase of hazard which shall come to 
the knowledge of said mortgagee (or trustee) and, unless permitted by this policy, 
it shall be noted thereon and the mortgagee (or trustee) shall, on demand, pay the 
premium for such increased hazard for the term of the use thereof; otherwise this 
policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as provided 
by its terms, but in such case this policy shall continue in force tor the benefit only 
of the mortgagee (or trustee) for ten days after notice to the mortgagee (or 
trustee) of such cancellation and shall then cease, and this company shall have the 
right, or like notice, to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for loss 
or damage under this policy and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, this company shall, to the extent of such payment, be 
thereupon legally subrogated to all the rights of the party to whom such payment 
shall be made, under all securities held as collateral to the mortgage debt, or may, 
at its option, pay to the mortgagee (or trustee) the whole principal due or to grow 
due on the mortgage, with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and all such other securities; but no subrogation shall 
— the right of the mortgagee (or trustee) to recover the full amount of their 
claim. 

“Attached to and forming part of policy No. 413761 of the Royal Insurance Com- 
pany of Liverpool, England. 

“Dated 

“A. H. Baker, Agent.” 

[2] We will first consider the appellant’s contention that the final ratification 
of the sale of the property to the noteholders effected a “change of ownership” 
within the meaning of that phrase as set out in the mortgage clause just quoted. 
Whatever the rule may be elsewhere, it has been repeatedly decided and is now 
definitely established in Maryland: 

That, in equity, “from the time the owner of an estate enters into a binding agree- 
ment for its sale, he holds the same in trust for the purchaser, and the latter becomes 
a trustee of the purchase money for the vendor, and being thus, in equity, the owner, 
the vendee must bear any loss which may happen, and is entitled to any benefit which 
may accrue to the estate in the interim between the agreement and the conveyance.” 
Brewer v. Herbert, supra: Skinner & Sons Co. v. Houghton, supra; Swartz v. 
Realty Co., 67 A. 283, 106 Md. 290; Linthicum Heights Co. v. Firemen’s Ins. Co., 
supra. 

It was also stated in Brewer v. Herbert, supra, that— 

“Where sales are made under authority of a court, the contract is not regarded 
as consummated until it has received the court’s sanction or ratification, and there- 





948 The Insurance Law Journal, Vol. 66 [June, 1926 


fore any loss happening before confirmation falls upon the vendor. Ex parte Minor, 
1] Ves. 559; Wagner & Marshall v. Cohen, 6 Gill, 102 [46 Am. Dec. 660]. But where 
a loss occurs after confirmation, by which the contract is consummated, it falls upon 
the vendee, even though no purchase money has been paid, and the vendor remains 
in possession.” 

In Hanover Fire Ins. Co. v. Brown, 25 A. 989, 27 A. 314, 77 Md. 64, 39 Am. 
St. Rep. 386 the court held that an advertisement of sale under a power contained 
in a mortgage was practically equivalent, so far as the policy in that case was con- 
cerned, to a decree for a sale, and it further held that before the ratification of the 
sale the loss falls upon the purchaser. And in Bowdoin and Brown v. Hammond, 
28 A. 769, 79 Md. 173, 178, 179, the court said: 

“Where property is sold under a decree of the court, and a loss occurs before 
the sale is ratified, the loss falls upon the owner and not upon the purchaser, for the 
reason that the contract of sale is not a complete sale until it has received the sanc- 
tion of the court. As we said in Hanover Fire Insurance Company v. Brown [25 
A. 989, 27 A. 314] 77 Md. 64 [39 Am. St. Rep. 386] the court in such a case is the 
vendor acting through its agent, the trustee who has been appointed to make the 
sale. He reports to the court the offer of the bidder for the property, and if the 
offer is accepted, the sale is ratified, and thereupon, and not before, the contract 
of sale becomes complete.” 

And to the same effect see the recent decision of this court in Fine v. Beck, 
117 A. 754, 140 Md. 317, 25 A. L. R. 68. 

[3] In other words, it is the established law of Maryland that the ratification 
of a judicial sale is the equivalent of a valid contract of sale, and that in both in- 
stances equity considers that the beneficial interest and ownership in the property 
involved is vested in the purchaser, and the purchaser suffers any loss which hap- 
pens and receives any benefit which accrues to the property between the date of the 
ratisfication, or execution, and the final transfer of the legal title. 

[4] This brings us to a consideration of the effect which the application of this 
principle has on recoveries under fire insurance policies issued to the vendor and 
covering the subject-matter of the sale or contract, where the loss occurs after the 
ratification of the sale, or the execution of the contract. 

In Skinner & Sons Co. v. Houghton, supra, the loss occurred after the execu- 
tion of a binding contract of sale, and the policy, which had been issued in the 
name of the vendor, provided that it would be void “if any change, other than by 
the death of an assured, take place in the interest, title or possession of the subject 
of insurance” without permission of the insurer. In holding that the contract of sale 
effected “a change in the interest” of the subject of insurance, Judge Boyd, who 
delivered the opinion of the court, said: 

“Can it be doubted that there was a change in the interest in this property? 
As long as the insured has made no change in his estate in the property, a company 
may be perfectly satisfied to continue the insurance, but if he makes such a change 
as to divest himself of all interest in the property, excepting a vendor’s lien for the 
purchase money, and has a responsible party bound for the payment of that, he does 
not have the same motive for the protection of the property that he had before. In 
short, the insurer’s risk is or may be increased by the change of the interest of 
the insured. As was said by Judge Alvey in Bowman v. Insurance Company, 40 Md. 
631: ‘The great purpose of all such provisions in policies of insurance is to enable 
the insurer to determine the extent of the risk, and the nature and extent of the 
interest of the insured in the premises.’ ” 

And later on in the opinion, after discussing the provision that the policy would 
be void “if the interest of the insured be other than sole and unconditional owner- 
ship,” and citing a number of cases holding that the vendee under a valid contract 
of sale, and not the vendor, is the owner, and is sometimes considered the “sole 
owner,” the court said: 

“When we remember the manifest object of such provisions and the explicit 
language used in these policies, we cannot escape the conclusion that a sale, such as 
was made by Mrs. Houghton, did render the policies void. It may be that great 
hardship is sometimes imposed on innocent persons, by reason of such provisions 
in insurance policies, but that does not justify courts in refusing to enforce con- 
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tracts, as made by the parties, if lawful. When the provisions are reasonable and 
tend to prevent incendiarism or carelessness, which may inflict losses upon other 
persons whose properties are in the vicinity, their language should at least be 
given its usual and ordinary meaning. When a sale of property is thus made it is 
a simple matter to obtain the consent of the insurer, if his risk is not materially 
increased, and, if it is so increased, why should he be subjected to a hazard that 
he has not assumed? Until the offer of the Houghtons had been accepted, a dif- 
ferent condition existed, but, after it was, there was then a binding agreement on the 
one part to sell and on the other to purchase, and there was hence a change of 
interest in the subject of insurance.” 

And in Linthicum Heights Co. v. Firemen’s Ins. Co., supra, in which a similar 
decision was made, the court quoted extensively from the Houghton Case and re- 
affirmed and approved the doctrine announced in that case. 

In the present case the mortgage clause provides: 

“That, to the extent of the interest of the mortgagee (or trustee) only therein, 
the insurance shall not be invalidated “by any change in the title or ownership of the 
property.* * * * Provided also that the mortgagee or trustee shall notify this 
company of any change of ownership or occupancy or increase of hazard which 
shall come to the knowledge of said mortgagee (or trustee) and unless permitted 
by this policy it shall be noted thereon; * * * otherwise this policy shall be 
null and void.” 

It accordingly follows, from the decisions heretofore cited, that, in the absence 
of a waiver, there can be no recovery in this case, unless it can be held that the 
final ratification of the trustees’ sale, though it changed the “interest” of the in- 
sured, did not effect “any change of ownership,” or unless it can be held that the 
purchase of the property by the noteholders unde» the deed 
prevented there being “any change of ownership.” 

[5] We are of the opiriion that the ratification of the sale‘ did cause some 
“change of ownership.” The word “ownership” is defined in 2 Bouvier’s Law Dic- 
tionary, p. 343 as: 


“The right by which a thing belongs to some one in particular, to the exclusion 
of all others.” 

In dealing with the words “sole and unconditional ownership” the courts have 
quite generally held that the phrase contemplates the beneficial and practical pro- 
prietorship and does not necessarily include the technical title, and it is also held that— 

“If insured possesses the equitable title to the premises, the fact that the naked 
legal title is outstanding, which he has a right to compel to be transferred, will not 
amount to a breach of a condition that he is the owner; that his interest is absolute; 
or that his title is not other than sole and unconditional ownership.” 26 C. J. 173, 
and many cases cited in note 2. 

We do not think it necessary at‘this time to decide whether or not this last 
quotation expresses the law in Maryland. We merely quote it to show that many 
courts hold that the vesting of the equitable or beneficial interest in property not 
only causes a “change of ownership,” but effects a complete change and renders the 
equitable owner the “sole and unconditional owner.” The same idea is also expressed 
in the Houghton Case, supra, where Judge Boyd said: 

“The cases referred to under the first branch of this case show that the purchaser 


is the owner, and there are many decisions to the effect that he is within the meaning 
of such provisions in policies the ‘sole owner.’ ” 


And in Brewer v. Herbert, supra, the court said: 

“In contracts of this kind [contracts of sale] between private parties, the vendee 
is in equity the owner of the estate from the time of the contract of sale.” 

The policy sued on in this case was issued to and described the Brightwood 
Sanatarium Company as owner, and prior to the ratification of the trustees’ sale it 
was the owner and had possession of the property. Under the authorities just cited 
the ratification of the sale vested the equitable ownership of the property in the pur- 
chasers. These purchasers held notes in excess of the amount of the sale payable 
from the proceeds of the sale, so that all that they had to do to complete the trans- 
action was to surrender the notes to the trustees, pay the cost of the case, and obtain 
a deed for the property and aside from the notes which they held they were all 
solvent and actually able to pay their respective shares of the purchase price in cash. 


of trust in someway 
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In addition to this, Drury and one of his counsel took possession of the property, 
evidently as agents for the purchasers, and arranged to have Mr. Kinsey and his 
family, the former tenants, remain in charge of it. The mortgage clause prohibits 
“any change of ownership” without the knowledge and consent of the insurer. 
Certainly the proceedings just mentioned constituted some “change of ownership” 
within the meaning of that provision, unless the fact that the property was purchased 
by the noteholders under the deed of trust in some way prevents such a conclusion. 
The appellees had cited cases from a number of states in which it was held that 
where mortgaged property was purchased by, or transferred to, a mortgagee named 
in and protected by a standard mortgage clause, such transfer or purchase did not 
effect “any change of ownership”; the theory being that, since the insurer knew who 
the mortgagee was, and actually made a contract of insurance with him by attaching a 
standard mortgage clause to the policy, it must be held to have anticipated that the 
mortgagee might become the owner of the property, and, as the standard mortgage 
clause protects the mortgagee’s interest “as it may appear,” the acquisition of the 
title and ownership of the property is merely an increase of interest, and is not a 
change of ownership. Such cases are Dodge v. Hamburg-Bremen Fire Ins. Co., 
46 P. 25, 4 Kan. App. 415; Fort Scott Building Ass’n v. Palatine, 86 P. 142, 74 Kan. 
272; Washburn Mill Co. v. Fire Ass’n of Philadelphia, 61 N. W. 828, 60 Minn. 68, 
51 Am. St. Rep. 500; Pioneer Savings & Loan Corp. v. St. Paul Fire Ins. Co., 70 
N. W. 979, 68 Minn. 170; Oregon Mortgage Co., Limited, v. Hartford Fire Ins. Co., 
210 P. 385, 122 Wash. 183; Southern States Fire, etc., Co. v. Napier, 96 S. E. 15, 
22 Ga. App. 368; and Bragg v. New England Mutual Fire Ins. Co., 25 N. H. 289, 
On the other hand, the appellant cites a number of cases in which the courts have 
held that the acquisition of title and ownership of a mortgagee does constitute a 
“change of ownership,” but it must be observed that in most, if not all of these cases, 
there was no standard mortgage clause attached to the policy ; the mortgagee being 
protected simply by a rider making the loss payable to the “mortgagee as his interest 
may appear,” with no further contractual stipulations. Such cases are Boston Co- 
operative Bank v. American Central Ins. Co., 87 N. E. 594, 201 Mass. 350, 23 L. R. A. 
(N. S.) 1147; McKinney v. Western Assur. Co., 30 S. W. 1004, 97 Ky. 474; Bruns- 
wick Savings Institution v. Commercial Union Ins. Co., 68 Me. 313, 28 Am. Rep. 56; 
Hoxsie v. Provident Mutual, etc., Co., 6 R. I. 517; Dailey v. Westchester Fire Ins. 
Co., 131 Mass. 173; Brecht v. Law Union, etc., Co., 160 F. 399, 87 C. C. A. 351, 18 
L. R. A. (N. S.) 197; and Hendrix v. National Union Fire Ins. Co. of Pa., 265 S. W. 
795, 205 Ky. 283. And, for a general discussion of the cases involving this matter, 
see 23 L. R. A. (N. S.) 1147, note. 

However, we do not think it necessary, in deciding the matter now before us, to 
choose between these two lines of authorities, or to adopt the views expressed by 
either of them. In the present case the mortgagee (or trustee) clause makes the loss, 
if any, payable to the trustees, Drury and ‘Talbott, as their interest may appear, 
whereas the purchasers of the property at the sale were the seven individual note- 
holders. The report of sale does not state that the trustees bought in the property 
for or on behalf of the noteholders, but says that the noteholders themselves bought 
the property, and sets out their names as the purchasers. Conceding for the sake of 
the argument, but not deciding, that there is no “change of ownership” within the 
meaning of such a policy and mortgage clause as we are considering, where the 
property is bought in by a mortgagee named in the mortgage clause, it certainly 
cannot be logically contended that the reasons supporting such a rule apply to a case 
like the present, in which the purchasers are not in any way named in either the 
policy or mortgage clause, and where the insurance company did not know until after 
the loss who they were. 

[6] It is true that the insurer insured the trustees, and it knew these trustees 
were holding the property to secure the holders of the notes; but to hold that the 
company, by insuring the trustees, also insured the noteholders after they purchased 
the property, would be an unwarranted extension of even the liberal view which 
holds the company liable where the property is purchased by a named mortgagee, and 
it is significant to note that counsel have referred us to no case, nor have we found 
any case, which so holds. In Dodge v. Hamburg-Bremen Fire Ins. Co., supra, a 
case which applied | the rule that a purchase of the property by a named mortgagee 
did not constitute “any change of ownership,” the court, in its opinion, stated that, 
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“If a stranger is the purchaser, there is a change of ownership,” and in the present 
case we think the noteholders were “strangers” to the insurance contract. At the 
time the deed of trust was executed the 10 notes were all held by Mildred B. Drury. 
At the time the insurance was taken out, and also when the loss occurred, they were 
held by the seven persons named as purchasers, but they could just as readily have 
changed hands a dozen times between the issuance of the policy and the happening 
of the fire. They passed by indorsement and delivery, and they carried the debt with 
them without reference to any notice to the trustee or any assignment of the deed 
of trust. It is entirely possible that the trustees themselves would not know who 
held the notes from time to time, and, while an insurance company might be entirely 
willing to insure an owner, and make the loss payable to trustees for the benefit 
of any person or persons who might hold the evidences of the debt against the 
property, that is quite different from saying that it would be willing to continue this 
insurance after the creditors, of whom it knew nothing, had purchased and taken 
possession of the property, as they did in this case. Another point of difference be- 
tween the present case and one invloving a mortgage is found in the fact that in 
Maryland a mortgage debt passes only by assignment of the mortgage itself, and does 
not pass by the transfer of the mortgage notes. Section 25 of article 66 of the Code. 

[7] Now it cannot be questioned that, if the holder of a mortgage validly 
assigned it to some third person, without notifying the insurance company of such 
assignment, there could be no recovery from the company by either the original 
holder of the mortgage or by his assignee. The former could not recover because 
he would no longer have any insurable interest in the property, and the latter could not 
recover because he would clearly be a stranger to the insurance contract. Hence, 
where an insurer is dealing with a mortgage, it is released from liability, unless it is 
at all times advised of who the mortgagee is; but under a deed of trust, such as we 
are here considering, the deft secured passes by the transfer of the notes, so that to 
hold the insurer liable to these noteholders after they have purchased the property, 
regardless of whether or not the insurer ever heard of them before, evidently imposes 
upon the insurer the assumption of a much greater risk than does the rule holding 
them liable to a known mortgagee who acquires the complete title to the mortgage 
property. 

It is further to be observed, as pointed out by the learned counsel for the appel- 
lant, that if the mortgage doctrine is applied to instruments given to secure debts 
which pass by transfer of separate evidences of the debt, such as bonds or notes, 
then an insurer would be liable to the holder of a single $100 bond who purchased a 
property sold under an instrument securing perhaps $1,000,000 of bonds. This argu- 
ment was said to be inapplicable to the present case because here all the noteholders 
joined in the purchase, but as the insurer did not know any of them it is difficult 
to see what difference it would make whether one, all, or any number of them made 
the purchase. 

There are perhaps other reasons which could be adduced against the position 
contended for by the appellees, but we think sufficient has been said to show conclu- 
sively that under the policy ond mortgage clause sued on in this case the ratification 
of the sale to the noteholders constituted a “change of ownership,” and that, as the 
appellant had no notice of this change and the appellees did, it avoided the policy. 
It accordingly follows that, in our opinion, the learned court below erred in instruct- 
ing the jury that— 

“The judicial sale of the property finally ratified January 30, 1923, to the persons 
who were then the holders of the notes secured by the deed of trust to said trustees, 
was not a change of ownership within the meaning of the mortgage clause annexed 
to the policy sued on.” 

This conclusion will prevent a recovery by the appellees, unless the “change of 
ownership” was waived by the appellant. 

{8] The next question to be considered is whether the ratification of the sale 
entirely extinguished the interest of the appellees in the property. We do not think 
it did. The appellees still had an interest to the extent of the purchase price, and, 
while this interest was perhaps different in character from their interest as trustees 
under the deed of trust, it was nevertheless an insurable one. This holding disposes 
of the contention of the appellant that the appellees had not interest at all and reduces 
this defense to that of change of interest, and as such a change in interest could, under 
the authority of the Houghton Case, 48 A. 85, 92 Md. 92, 84 Am. St. Rep. 485, be 
waived by the company, the determination of whether there was such a waiver will 
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dispose of it as well as of the defense of “change of ownership.” 

This question of waiver is raised by the action of the court below in refusing 
to grant the second, eighth and ninth prayers of the defendant asking for a directed 
verdict on the ground that the change of ownership avoided the policy. If there was 
no waiver, these prayers should have been granted, while, if there was a waiver, no 
error was committed in refusing to grant them. 

[9] The following principles regarding waiver in insurance cases would now 
seem to be firmly established : 

“The rule is well settled that when the insurer, with knowledge of all the facts 
constituting a breach of a condition or warranty, requires the insured, by virtue of 
the policy, to do some act or incur some trouble or expense, the forfeiture is deemed 
to have been waived.” 26 C. J. 283, 335; Tinsley v. A2tna Ins. Co., etc., 205 S. W. 
78, 199 Mo. App. 693; Maxwell v. Dirigo Mut. Fire Ins. Co., 104 A. 812, 117 Me. 
431; Hanscom v. Home Ins. Co., 38 A. 324, 90 Me. 333; McNally v. Phoenix Ins. 
Co., 33 N. E. 475, 137 N. Y. 389; Western Ins. Co. v. Ashby, 102 N. E. 45, 53 Ind. 
App. 518; Veenstra v. Farmers’ Mut. Fire Ins. Co., 161 N. W. 824, 195 Mich. 55; 
14 R. C. L. § 376, p. 1197; note in 9 L. R. A. 318; Replogle v. American Ins. Co., 
31 N. E. 947, 132 Ind. 360; Petroff v. Equity Fire Ins. Co., 167 N. W. 660, 183 
Towa, 906; Georgia Home Ins. Co. v. Goode & Co., 30 S. E. 366, 95 Va. 751; Pa. Fire 
Ins. Co. v. Kittle, 39 Mich. 51; Dick v. Equitable Fire Ins. Co., 65 N. W. 742, 92 
Wis. 46; Home Fire Ins. Co. v. Phelps, 71 N. W. 303, 51 Neb. 623. 

“An insurer may waive any condition or provision inserted in the policy for his 
benefit. Particular matters which may be waived by the insurer include * * * 
requirements and warranties as to sole and unconditional ownership and change of 
ownership.” 26 C. J. 281, and cases cited in note 51. 

[10, 11] And such requirements and warranties may be waived by acts and 
conduct of the insurer himself, or of his agent, having real or apparent authority, pro- 
vided such acts or conduct occur after the insurer or his agent have full knowledge 
of the facts giving rise to the breach. Hartford Fire Ins. Co. v. Keating, 38 A. 29, 
86 Md. 130, 149 (63 Am. St. Rep. 499) ; 26 C. J. 287. And it is also established that— 

“The question of waiver in any case must depend upon the facts and circum- 
spmees, oF that case.” Bakhaus v. Caledonian Ins. Co., 77 A. 310, 313, 112 Md. 
676, 685. 

[12] In the present case there is testimony tending to show that the appellant 
through its adjuster, Mr. Gardner, its policy writing agent, Baker & Co., and its 
special agent, Mr. Poe, carried on negotiations with the appellees and their counsel 
concerning this loss for approximately a year, and during this time the appellant 
never denied liability under the policy. These negotiations began on May 23, 1923, 
with a letter from Gardner to Drury stating that he was adjuster for the appellant 
and “would be glad to- receive * * * an estimate in detail showing replacement 
cost of building,” and a diagram showing the arrangement of the house by floors 
and rooms, and also requesting information about the ownership during the 3 years 
preceding the loss. On May 25, 1923, Drury answered this letter giving much of the 
information requested, and later on an estimate of the cost of reconstruction was sent 
by him to Gardner. On June 1, 1923, Gardner wrote Mr. Clark, the attorney for 
the appellees, requesting more specific information about the sale, though rather 
complete information about this was given in Drury’s letter of May 25th. On June 
8th, Gardner again wrote Clark, requesting an answer to his letter of June 1st by 
return mail, and on June 16, 1923, Clark wrote him, giving full details of the sale. 
On July 19, 1923, Drury filed “proof of loss” with Baker & Co., and on August 14, 
1923, Gardner wrote Drury about this “proof of loss,” stating it was rejected, and 
pointing out various defects in it. This letter concluded with a statement that the 
company waived none of its rights, and neither admitted nor denied liability “at the 
present time,” and it is insisted that this protected the appellant, but we believe the 
better authorities hold that such a statement will not prevent the operation of a 
waiver. 26 C. J. 336, 337. Later, on October 14, 1923, a meeting was held between 
Drury, his attorneys, Clark and Stanley, Mr. Smith of Rose & Smith, adjusters for 
the Firemen’s Insurance Company of Newark, N. J., and Gardner, and, though the 
testimony is conflicting, there is certainly some evidence showing that Gardner at 
this time requested additional proof of loss, and stated that the appellant had not 
paid the money because it did not know to whom to pay it; “that certain judgment 
creditors out there had filed claims against this property; and that the matter was in 
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the hands of the court, and he (Gardner) wanted that matter straightened out.” See 
Kinsey v. Drury, 126 A. 125, 146 Md. 227. Still later, supplemental proof of loss, 
including a blueprint or diagram of the property, and another estimate of the cost 
of reproduction, secured by Drury at some expense, was furnished. There was 
further testimony showing telephone calls and other negotiations about this loss, 
and it also appeared that Drury made a trip to the home office in New York about it, 
and was there told by Mr. Woodman, the loss superintendent of the appellant, that 
the matter had been referred to Mr. Poe, and there was testimony that Poe had 
placed the matter in Gardner’s hands. It should also be noted that there is a question 
whether the trustees in this case could be required to furnish any proof of loss; the 
policy seeming to require the owner to do this, and, if they could not, then the actions 
of the appellant’s agents were all the more misleading. See Granger v. Machester 
F. Assur. Co., 77 N. W. 693, 119 Mich. 177. 

[13, 14] Without going into further detail, it suffices to say that, in our opinion, 
the testimony of the appellees, if believed by the jury, was sufficient to show that 
the appellant waived the defense of “change of ownership,” and we also think there 
was sufficient in the case to support a finding that, under all the circumstances, the 
agents of the appellant with whom the appellees dealt, namely Baker & Co., Gardner, 
Poe, and Woodman, had the apparent authority to waive this defense. Nor do we 
think the provisions in the policy regarding the inability of agents to waive any of its 
provisions prevent a recovery by the appellees in this case. Bakhaus v. Caledonian 
Ins. Co., supra; Goebel v. German Amer. Ins. Co. of Pa., 96 A. 627, 127 Md. 419; 
Rokes v. Amazon Ins. Co., 51 Md. 512, 34 Am. Rep. 323; Roberts v. Sun Mutual 
Ins. Co., 35 S. W. 955, 13 Tex. Civ. App. 64; Continental Ins. Co. v. Reynolds, 68 A. 
277, 107 Md. 96. 

It follows that the question of waiver should have been submitted to the jury 
under appropriate instructions from the court, and there was accordingly no error 
in rejecting the second, eighth, and ninth prayers of the defendant, nor in rejecting 
its first, third, seventh, and tenth prayers, all of which asked for a directed verdict in 
its favor. We are aware that this whole doctrine of waiver in insurance law has 
been severely criticized, but, in view of the overwhelming weight of authority which 
supports it, we are not prepared to repudiate it. It seems to rest on the theory that 
courts do not wish to encourage technical defenses by insurance companies, and that 
to avoid technical forfeitures they have established the rule that slight acts by insur- 
ance companies will constitute a waiver of such defenses. Whatever may be said for 
the logic of this position, it is undoubtedly supported, as we said above, by the great 
weight of American authority and would now seem to be firmly established as the 
law of this country. 

[15] The appellant further insists, however, that the failure of the appellees to 
disclose the fact that foreclosure proceedings had been instituted and that the property 
was in litigation at the time the policy was issued constituted a concealment of 
material facts, within the meaning of the policy, and so rendered it void. This 
question was submitted to the jury at the trial below by the defendant’s sixth prayer, 
and, as we consider the question a proper one for the jury under the facts of this 
case, and the instruction given a proper statement of the law application to it, there 
was no error in granting the prayer, nor in refusing the defendant’s fourth prayer, 
which asked for a directed verdict on the ground of concealment. 

[16] Nor do we find any error in the action of the learned court below in sus- 
taining the demurrers filed by the appellees to the two equitable pleas of the appellant. 
Counsel for the appellant apparently conceded the correctness of this ruling so far as 
the second plea is concerned, so we will not consider that plea further. In the first 
equitable plea the appellant contended that the transfer of the property to the note- 
holders either destroyed the right of subrogation given the insurer by the mortgage 
clause, and so avoided the policy, or gave it the right to be subrogated to the rights 
of the plaintiffs to the purchase price of the property, and, as this purchase price 
exceeded the amount of the insurance, it would prevent circuity of action simply to 
allow no recovery in the present case. In the view which we take of the matter, 
the subrogation rights in this case were of no value. The entire property subject to 
the mortgage was sold before the fire for $10,000 less than the mortgage debt and 
accrued interest and taxes, so that, even if the appellees eventually recover the entire 
amount of the fire insurance, there will still be a deficit. And, as the mortgagor is 
insolvent and there is no suggestion of fraud or collusion so far as the sale itself is 





954 The Insurance Law Journal, Vol. 66 [June, 1926 


concerned, there would be nothing for the insurer to recover. The policy itself pro- 
vides, that “no subrogation shall impair the right of the mortgagee (or trustee) to 
recover the full amount of their claim,” and, as the holders of the notes are them- 
selves unable to recover all that the owner owes them because its property is ex- 
hausted, there is quite evidently nothing that the insurer could get by subrogation. 

[17] The final question concerns the admissibility of Drury’s statement that 
when he applied for the first policy of insurance, a year before the policy in this suit 
was issued, he advised Baker & Co., that he “was trustee representing the noteholders 
and would like to have the insurance placed to protect us.’ We think this was ad- 
missible. It was made to the agents who later issued the policy of the appellant, and 
this policy was issued as a renewal of part of the first policy without further request 
from the trustees. Under these circumstances we think the information given Baker 
& Co., when the first policy was issued was binding on the appellant when its policy 
was issued. 

For the reasons heretofore given, the judgment appealed from will be reversed, 
and a new trial awarded. 

Judgment reversed, and new trial awarded, the cost in this court to be paid by the 
appellees, and the cost below to abide the event. 


SMITH v. GRANGE MUT. FIRE INS. CO. OF MICHIGAN, Limited. (No. 88.) 
(Supreme Court of Michigan. March 20, 1926.) 
208 Northwestern Reporter 145 
1. INSURANCE—WHERE PAYMENT OF FIRE LOSS WAS REFUSED BY 

INSURER FOR REASON STATED, WITHOUT CLAIMING ESTOPPEL 

OF THE INSURED, THAT DEFENSE WAS WAIVED. 

Where insurer refused payment of loss on fire insurance policy, claiming no 
liability, without claiming estoppel of insured to assert policy to be valid, because of 
contention of her counsel and ruling of court in prosecution for burning insured 
buildings that policy was invalid, it waived this defense. 

(For other cases, see Insurance, Dec. Dig. § 615.) 


2. INSURANCE—WHERE FIRE OCCURRED BEFORE TITLE TO MORT- 
GAGED PREMISES PASSED TO MORTGAGEE, WHO PAID: FULL 
AMOUNT OF MORTGAGE DEBT FOR PROPERTY, CHARGE TO DIS- 
REGARD MORTGAGE FORECLOSURE UNLESS MORTGAGOR HAD 
NOTICE THEREOF WAS NOT ERROR. 

In action on fire policy by mortgagor, where property burned before title passed 
to mortgagee on foreclosure, which mortgagee paid full amount of mortgage debt 
on property, charge to disregard foreclosure unless mortgagor had knowledge thereof 
when applying for or at issuance of policy, and that, unless called to her attention 
when insurance was taken or loss occurred insurer could not raise the question, was 
not error, as interest of mortgagor in policy ceased with sale of property for amount 
of mortgage, and she was not a party in interest. 

(For other cases, see Insurance, Dec. Dig. § 669[5]). 

3. INSURANCE. 

Mortgagor in default held to have insurable interest in property, when policy 
was issued and foreclosure begun. 

(For other. cases, see Insurance, Dec. Dig., 115[5]). 

4. INSURANCE. 

Right of mortgagor to collect fire insurance after foreclosure was begun, but 
before title passed, inured with the fire. 

(For other cases, see Insurance, Dec. Dig. § 580[2]). 


Error to Circuit Court, Isabella County; Fred S. Lamb, Judge. 

Action by Evelyn S. Smith against the Grange Mutual Fire Insurance Company 
of Michigan, Limited. Judgment for plaintiff and defendant brings error. Judg- 
ment affirmed. 

Argued before Bird, C. J., and Sharpe, Steere, Fellows, Wiest, Clark, and 
McDonald, JJ. 

William T. Yeo, of West Branch, for appellant. 

Kinnane & Leibrand, of Bay City (Frank H. Dusenbury, of Mt. Pleasant, of 
counsel), for appellee. 
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SHARPE, J. On May 1, 1922, plaintiff applied to a local agent, Anderson A. 
Miner, the secretary of the Luther Grange, for insurance in the defendant company on 
the buildings on her farm property in Osceola county, in the sum of $3,350, on a blank 
provided by defendant for that purpose. The requisite fees were paid. The applica- 
tion and fees were sent to W. M. Coon at Roscommon, the secretary of the defend- 
ant company. A policy was issued by Mr. Coon on May Sth, and mailed to E. B. 
Follett, the president of the company, at Hale, for his signature thereto. The policy 
was afterwards received by plaintiff, the signature of the president appearing thereon 
as follows: “E. B. Follett, President, E. F.” A part of the property insured was 
destroyed by fire on the night of May 21, 1922. Secretary Coon, on being notified, 
visited the premises, and made some investigation as to the cause thereof. The at- 
tention of the state fire marshal’s department was called to the fire, and, after investi- 
gation, a complaint was made and warrant issued, charging plaintiff with the burning 
of the buildings with intent to defraud the insurance company. On trial in the circuit 
court, she was acquitted by the jury by direction of the court. Much of the evidence 
submitted and the ruling of the court in that case were put in this case and appear in 
the record. Proofs of loss were furnished by plaintiff. There were efforts at adjust- 
ment and arbitration, pursuant to the terms of the policy, an award made which was 
set aside in a suit brought for that purpose, and, finally, this action was brought in 
August, 1924, to recover on the policy. Defendant requested a verdict, which was 
denied. The plaintiff had verdict and judgment for $3,196.66. Defendant’s motion 
for a new trial, thereafter made, was overruled, and the case is now before us on 
writ of error. 

[1] 1. On the trial of the criminal case, counsel for the accused insisted that 
the prosecution had failed to show the issuance of a legal policy of insurance, in that 
it did not appear that the president of the company had signed the policy. The lack 
of such proof was one of the reasons stated by the trial court for directing the 
acquittal of the accused. 

It is now urged by defendant, and its request for a directed verdict was based 
thereon, that plaintiff is estopped by the contention of her counsel and the ruling of 
the court in the criminal case from claiming that the policy was legally issued and 
the defendant liable thereon. The criminal trial ended on September 25, 1922. Five 
days thereafter, Secretary Coon, in answer to a request for payment, wrote plaintiff's 
attorney that he was not “able to agree as to what she should have from this com- 
pany on account of the burning of her buildings.” Plaintiff’s counsel thereupon wrote 
him: “I presume the next step is the appointment of an adjusting board.” The 
secretary replied, naming the company’s adjuster. An adjustment was had, and an 
appeal taken to the arbitration board provided for in the policy. As before stated, 
the award made was set aside. It does not appear that in any of these proceedings 
any claim was made by the defendant that the policy was not legally issued. They 
were taken on the assumption that a valid policy had been issued to plaintiff. The 
only dispute was as to the liability of the defendant thereon. Had the defendant 
taken the position at the close of the criminal trial that no enforceable policy had 
been issued by it, a different question would be presented. 

This court has many times held, and it must be accepted as the settled law of this 
state, that, when a loss under an insurance policy has occurred and payment refused 
for reasons stated, good faith requires that the company shall fully apprise the 
insured of all the defenses it intends to rely upon, and its failure to do so is, in 
legal effect, a waiver, and estops it from maintaining any defenses to an action on 
the policy other than those of which it has thus given notice. Castner v. Ins. Co., 
15 N. W. 452, 50 Mich. 273; Richards v. Ins. Co., 27 N. W. 586, 60 Mich. 420; Towle 
v. Ins. Co., 51 N. W. 987, 91 Mich. 219; Douville v. Ins. Co., 71 N. W. 517, 113 Mich. 
158; Reimold v. Ins. Co., 127 N. W. 17, 162 Mich. 69. 

It does not appear that the defendant ever questioned the validity of the policy 
until it filed its plea and notice in this case. The majority of the adjusting board 
denied liability for the reason: “The circumstances render the company not liable 
for loss.” The appeal board concluded that “the preponderance of evidence shows 
that the said company is not liable on the policy of insurance issued to her” (plaintiff) 
“by said company, and we hereby so decide and determine.” 

In our opinion, the trial court was clearly right in instructing the jury that the 
policy constituted “a contract binding upon both parties notwithstanding the action 
in the criminal case.” 
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{2-4] 2. On January 13, 1914, plaintiff and her then husband executed a mort- 
gage on the farm for $800, payable in 5 years. She sought, unsuccessfully, to obtain 
a loan in 1921 to pay this mortgage. On April 21, 1922, foreclosure by publication 
was begun; the notice being published in the Luther Observer. Sale was made to 
Esther Weiss, the mortgagee, for the amount then due, and on October 2, 1923, she 
became the owner of the premises. The court instructed the jury: 

“You will disregard the proof of the mortgage foreclosure unless you are satis- 
fied that the plaintiff had knowledge of the fact at the time of the application or 
issuance of the policy of insurance. * * * If notice of the matter of the fore- 
closure of this mortgage was not called to the attention of the plaintiff at the time 
this insurance was taken or at the time the loss occurred, then the defendant would 
be in no position to raise that question now.” 

There was a colloquy between the court and counsel during the charge as to the 
effect of plaintiff's knowledge that foreclosure had been begun on the validity of the 
policy, and counsel for defendant then expressed the opinion that the materiality of 
such proceedings rested on defendant’s claim that, as plaintiff had been deprived of 
title thereby, and was not the owner of the buildings at the time suit was begun, she 
could not recover for the loss. 

Plaintiff had an insurable interest in the property at the time the policy was 
issued and the foreclosure proceeding begun. Her right to collect the insurance 
inured as soon as the fire occurred. The interest of the mortgagee in the policy 
ceased to exist when the property sold for the amount due her. She was not a party 
in interest at the time the suit was brought. We discover no error in the charge 
relative to the mortgage or the foreclosure proceedings thereunder. 

[5] 3. The principal defense was that plaintiff herself set the fire which 
burned the buildings. There was no direct evidence that she did so. Defendant called 
a neighbor, August Leitz, who testified that about 2 o’clock on the night of the 
fire he was in his pasture field near plaintiff’s land, investigating the cause of some 
disturbance to his horses, and, looking over the fence, he saw plaintiff‘ about 5 rods 
southeast from the house,” and that she was “carrying out stuff there, bed clothing 
and other clothes” ; “there was no moon shining, but it was a bright, nice, light night; 
there were stars shining but no moon”; that he went home, and about 5 o'clock 
was awakened by the fire. 

In rebuttal, the plaintiff called four witnesses, who were permitted to testify, 
over defendant’s objections, that they had made observation as to the distance at 
which a person could be observed and identified in the nighttime. The effect of 
their testimony was that one might distinguish whether the object seen was a man 
or a woman at a distance of from 2 to 5 rods, but that a person could not be 
identified at a greater distance than one rod. 

The admissibility of evidence of experiments depends upon whether it “tends to 
enlighten the jury and enable them more intelligently to consider the issues pre- 
sented.” 22 C. J. 755. Defendant’s witness had testified positively that he saw and 
recognized plaintiff at her home, and that she was removing property therefrom. Its 
counsel relied on this and other circumstantial proof to establish the fact that she 
caused fhe fire. The ability of the witness to identify the plaintiff from where he 
stood was an issue that the jury must determine. Their personal experiences might 
cause them to differ about it. Had another person stood by the witness, or at the 
same distance from the person at the house, with like opportunity for observation, 
his testimony as to whether the person could be identified at such a distance would 
clearly have been admissible. The question to be determined by the court was, Were 
the conditions under which plaintiff’s witnesses made their observations sufficiently 
similar to those at the time defendant’s witness saw the person near the house to 
justify the trial court in admitting their testimony? 

Defendant’s witness testified, as before stated: “There ‘was no moon shining, 
but it was a bright, nice, light night ; there were stars shining but no moon.” One 
of plaintiff's witnesses testified that it was a “bright starlight night, when there was 
no moon shining.” Another said it was “a starlight night. * * * No; the moon 
wasn’t shining very much I don’t think. The sky was not cloudy at all.” Another 
said it was “a fair night, it was a moonlight night”; and the other said it “was a fair 
night and full moon.” These observations were not made at the same place. Two of 
the witnesses testified that they made their observations when the chancery case was 
on trial at Hersey; that they went outside the town and away from its lights. The 
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other two made their observations while the trial of this case was in progress at 
Mt. Pleasant, and said that they went out in the country, “outside of the lights of 
the town.” 


The possibility of seeing from a certain point is not presented. The question 
is, Can there be identification of a person at a certain distance on such a night as 
defendant’s witness made his observation? It may be conceded that the atmospheric 
conditions on no two nights are exactly similar. The stars undoubtedly appear to be 
brighter on some occasions. This is also true as to the daytime. The rays of the 
sun and the absence of clouds may permit a person to observe objects or identify 
individuals at a much greater distance one day than another. In our opinion, there 
was sufficient similarity in the conditions under which the experimental observations 
were made to support the discretionary ruling of the trial court in admitting such 
testimony. We cannot say, as a matter of law, that it would not aid, rather than 
confuse, the jury in determining whether the identification of the plaintiff by the 
witness was possible under the conditions stated by him. The great weight of 
authority supports this holding. 


“Tt is not necessary, however, that the conditions should be exactly identical, but 
a reasonable or substantial similarity is sufficient, and the lack of exact identity 
affects only the weight and not the competency of the evidence, provided always 
that there is such a degree of similarity that evidence of the experiments made will 
accomplish the desideratum of assisting the jury to an intelligent consideration of the 
issues of fact presented.” 22 C. J. 759. 

“A frequent use of experiments is for the purpose of ascertaining whether a 
witness, by reason of darkness, atmospheric conditions, or intervening objects, could 
have seen from a certain spot an act or occurrence.” 4 Chamberlayne, Evidence, 


§ 3170. 


“This similarity need not be precise in every detail. It need include only those 
circumstances or conditions which might conceivably have some influence in affecting 
the result in question.” 1 Wigmore on Evidence, § 442. 

“The facts need not be exactly or in every particular similar; if they are suffi- 
ciently similar to accomplish the purpose of assisting the jury to intelligently consider 
the issue of fact presented in regard to the special point in controversy, the evidence 
is admissible.” Atlanta, etc., R. Co. v. Hudson, 58 S. E. 500, 501, 2 Ga. App. 352, 354. 

In Johnson v. Railroad Co., 103 P. 90, 93, 80 Kan. 456, 464, wherein tests were 
offered as to the distance at which the smoke and steam from a locomotive could be 
seen in a cut near a crossing, the court said: 


“Atmospheric conditions, the coal used, the time of its application to the fire, and 
other circumstances, would affect the weight of such testimony, but would not make 
it incompetent.” 

In 8 A. L. R. 18, there is an exhaustive note under the heading, “Experimental 
evidence as affected by similarity or dissimilarity of conditions.” The cases in which 
this subject has been considered by appellate courts are cited and reviewed in it. 
It is so accessible to the profession that we but refer to it. 

“A determination of such a question is not disturbable on review unless mani- 
festly wrong.” Harper v. Holcomb, 130 N. W. 1128, 146 Wis. 183. 

See, also, People v. Auerbach, 141 N. W. 869, 176 Mich. 23, 45, Ann. Cas. 1915B, 
557. 

The other questions discussed have been carefully considered, but, in our opinion, 
disclose no reversible error. 

The judgment is affirmed. 

Bird, C. J., and Steere, Fellows, Clark, and McDonald, JJ., concurred with 
Sharpe, J. 

Wiest, J., concurred in the result. 
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UNTON et al. v. LIVERPOOL, LONDON & GLOBE INS. CO. et al. 
(Nos. 25137-25141.) 
(Supreme Court of Minnesota, Feb. 26, 1926.) 
207 Northwestern Reporter 625 

(Syllabus by the Court.) 
INSURANCE—500 ISSUANCE OF VALUED POLICY OF INSURANCE 
ON PERSONAL PROPERTY IS NOT PROHIBITED (GEN. ST. 1923, 
§ 3512.) 
G. S. 1923, § 3512, does not prohibit the issuance of valued policy of insurance 

upon personal property in this state. 

(For other cases, see Insurance, Dec. Dig., § 500.) 


2. INSURANCE—BLANKS IN STANDARD FIRE POLICY MAY BE 
FILLED IN BY PRINT OR WRITING FOR INSURANCE AGAINST 
LOSS OF LEASEHOLD INTEREST (GEN. ST. 1923 § 3512.) 

The statute permits the blanks in a standard fire policy to be filled in by print 
or writing for insurance against loss of a leasehold interest. 
(For other cases, see Insurance, Dec. Dig., § 507.) 


3. INSURANCE—TYPEWRITTEN RIDERS, PLACED ON POLICY OF 
INSURANCE COVERING LEASEHOLD INTEREST, HELD VALID 
AND TO FIX VALUE OF PROPERTY INSURED AND AMOUNT OF 
INSURANCE RECOVERABLE IN CASE OF CANCELLATION OF 
LEASE BY FIRE. 

The typewritten provisions, in the form of riders placed upon the policies in 
the instant case, held valid and as fixing, by agreement, the value of the property in- 
sured and the amount of insurance recoverable in the event of cancellation of the 
lease by fire. 

(For other cases, see Insurance, Dec. Dig., § 507.) 


4. INSURANCE—PROVISION IN POLICIES AS TO LIABILITY OF 
COMPANY FOR ACTUAL LOSS OF LEASEHOLD INTEREST HELD 
TO FIX VALUE OF PROPERTY AS WELL AS HIGHEST AMOUNT 
OF CONCURRENT INSURANCE PERMISSIBLE. 

The provision in the policies that the company shall be liable for its portion of 
the actual loss of the leasehold interest, at the date of the policy, estimated at $10,000, 
fixes the value of the property as well as the highest amount of concurrent insur- 
ance permissible. 

(For other cases, see Insurance, Dec. Dig., § 507.) 


Appeal from Distritt Court, Ramsey County; Hugo O. Hanft, Judge. 

Action by J. W. Unton and others against the Liverpool, London & Globe In- 
surance Company and others on insurance policies. Five cases tried together by stipu- 
lation. After denying defendant’s motion for a directed verdict, and granting such 
motion on behalf of plaintiffs, defendants appeal from an order denying an alterna- 
tive motion for judgment on a new trial. Affirmed. 

Doherty, Rumble, Bunn & Butler, of St. Poul, for appellants. 

William Bauer, of St. Paul (John J. Keefe, of St. Paul, of counsel), for re- 
spondents. 

Quinn, J. Plaintiffs held a leasehold upon the Keewaydin Hotel, located on 
the shore of Lake Minnetonka, which, according to the terms of the lease, would 
expire May 3, 1933. On May 5, 1924, each defendant issued its policy of fire in- 
surance to plaintiffs, covering the leasehold, amounting in the aggregate to $10,000. 
The property was totally destroyed by fire on May 18, 1924, resulting in the can- 
cellation of the lease. All policy forms were alike. By stipulation of the parties, 
all five cases were tried together. At the close of the trial, the court denied the 
motion of the defendants for a directed verdict, and granted a like motion on behalf 
of plaintiffs. The appeal is from an order denying the alternative motion of de- 
fendants for judgment or a new trial. 

At the trial plaintiffs offered no evidence as to the value of the leasehold or as 
to the loss or damage, claiming that the policies were valued, not open. The court 
ruled in accordance with that theory, holding that the amount recoverable was fixed 
by the policies and should be determined therefrom, and accordingly directed a 
verdict against each defendant for the amount asked for in the complaint, which 
verdicts amounted in the aggregate to $8,462.80. 
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{[1, 2] The Standard Fire Policy Statute (section 3512, G. S. 1923), among 
other things, provides that no fire insurance company shall issue, on property in this 
state, any policy other than the standard form herein set forth, the blanks for which 
may be filed by print or in writing and no condition, stipulation, or term, other than 
those therein provided for, shall be valid if inserted in any such policy, except as 
follows: 

“It may print or use in its policy printed forms for insurance against loss of 
rents and rental values, leaseholds, values, use and occupancy.” 

It further provides: 

“The period of indemnity under this contract shall be limited to such length of 
time (commencing with the date of the fire and not limited by the date of the ex- 
piration of the policy) as would be required with the exercise of due diligence and 
dispatch to rebuild, repair or replace such part of the property described in said 
policy as may be destroyed or damaged.” 

The statute makes no specific reference to how the indemnity under such a 
policy shall be determined in the event of cancellation of the lease by fire. However, 
that aspect of the situation was clarified by typewritten provisions in the form of 
riders placed upon the standard form of policies used, which fixes the value of the 
property insured in the event of the cancellation of the lease by fire. The value 
so fixed and agreed upon by the parties to the contract of insurance should be, and 
we hold is, conclusive in the absence of fraud. 14 R. C. L. 1305; Millaudon v. 
Western Marine, etc., 9 La. 27, 29 Am. Dec. 433; Luce v. Dorchester Mut., etc., 105 
Mass. 297, 7 Am. Rep. 522; Potapsco Ins. v. Biscoe, 7 Gill & J (Md.) 293, 28 Am. 
Dec. 319, and note; Lewis v. Rulker, 2 Burr, 1167, 14 Eng. Rul. Cas. 215; 14 R. C. L. 
1295, par 467. 

{3] The typewritten provisions on a $1,000 policy are as follows: 

“In the event of loss or damage by fire during the term hereof, this company 
shall be liable for its proportion of the actual loss of such leasehold interest which 
interest at the date of this policy is estimated at ten thousand dollars. 

“It is understood and agreed that the amount of this policy shall be automati- 
cally reduced in the sum of $9.26 at the end of each month after the date of this 
policy, and, in the event of cancellation of the lease by fire in accordance with the 
conditions of the fire clause hereinbefore quoted, this company shall be liable to the 
insured for actual loss sustained to not exceeding whatever amount of insurance 
remains in force at the date of the fire to be computed as follows: 

“Loss for the first three months succeeding the fire to be paid cash without 
discount; loss for the remaining months of the unexpired lease to be paid cash less 
discount of that sum which will leave an amount payable for each separate month 
which at four per cent. (4%) interest compounded annually will amount to the in- 
creased rental value which would have been realized by the assured in the ordinary 
course of business had lease not been terminated.” 

The paragraph first above quoted provides that the company shall be liable for 
its proportion of the actual loss of the leasehold interest, which interest, at the date 
of the policy, is estimated at $10,000. The meaning of this provision is no different 
than it would be if the words “estimated at” had been omitted. The meaning is the 
same as though the word “fixed’ had been used in lieu of the word “estimated.” 
The entire phrase was for the purpose of naming the value of the interest to be 
covered by the policy as agreed upon by the parties, as well as the highest amount 
of concurrent insurance permissible. It names the value of the insurable interest 
as agreed upon by the parties to the contract. It fixed the total amount of con- 
current insurance from which a monthly reduction of $92.60 was to be made for 
the purpose of showing the amount of insurance remaining in force from month to 
month. 

As used in subdivision 7 of section 3512, the word “estimated” is synonymous 
with “fixed” or “determined.” It is there provided that “said property is insured 
for the term * * * against all loss or damage by fire originating from any 
cause except invasion,’ etc.’, etc., “the amount of said loss or damage to be estimated 
[fixed or determined] according to the actual value of the insured property at the 
time when such loss or damage happens, except in case of total loss on buildings.” 
Here we find the word “estimated” used in the statute providing for the fixing and 
determining of the amount to be paid on account of the loss or damage. If the word 
“estimated” be used in the typewritten rider, as it is used in the statute, it can mean 
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no less than the positive fixing of the leasehold interest at the date of the policies. 

It will be observed from the provision of the statute that the company may 
print or use, in its policy, printed forms for insurance against loss of rents, rental 
values, and leasehold interests. This is just what was done in the instant case. 
The companies received the premium from one year in advance. There is no 
claim of fraud or false representations in the procurement of the insurance or in 
connection with the loss. We reach the conclusion that the policies are not in 
violation of the statute; that they are valued policies; and that the value of the un- 
expired term of the leasehold is the measure of the loss which may be computed from 
the face of the policies. 

There was a total loss within the period covered by the policies. The lease 
was cancelled by fire, and there could be no repair, no rebuilding. The interest 
covered by the policies ceased to exist. There is not an atom of it left. We find 
no provision in the statute prohibiting the issuance of valued policies upon personal 
property. “No fire insurance company shall issue on property in this state any 
policy other than the standard form herein set forth, * * * and no condition, 
stipulation or term, other than those therein provided for, whether as to jurisdic- 
tion, limitation, magistrate, certificate or otherwise, shall be valid if inserted in any 
such policy, except as follows: * * * It may print or use in its policy printed 
forms for insurance against loss of rents and rental values, leaseholds, values, use 
and occupancy.” 

The great weight of authority is to the effect that a valued policy, or a policy 
which is analogous thereto, in so far as it prescribes a method of fixing the amount 
of the loss covered, is unobjectionable and binding as between the parties. 32 C. J. 
1112; O’Brien v. North River Ins. Co., 212 F. 102, 128 C .C. A. 618, L. R. A. 1917C, 
722; Empire Dev. Co. v. Title Guarantee, etc., Co., 121 N. E. 468, 225 N. Y. 53; 
Fidelity Union F. Ins. Co. v. Mitchell (Tex. Civ. App.) 249 S. W. 536; 26 Cyc. 
572, 672. Especially does this rule apply where the amount of the loss is incapable 
of exact and accurate measurement. Whitney Est. Co. v. Northern Ass’n. Co., 101 
P. 911, 155 Cal. 521, 23 L. R. A. (N. S.) 123, 18 Ann. Cas 512. 

The holding in the O’Brien Case, abvoe cited, is in line. The rule there stated 
is applicable here: 

“The general principle that insurance is to be regarded a contract of indemnity 
is limited by the rule that the parties to the contract may agree on a valuation in ad- 
vance, not only in the insurance of tangible property, but of expected profits or 
gains, and that in the absence of raud this valuation is controlling, and is not subject 
to judicial inquiry. When the parties fix the value the insurer cannot be heard to 
say it was excessive. [Many cases cited] * * * 

“No attention has been paid to the usual printed clauses pretending to limit 
liability to the actual value of the property lost, for the case is controlled by the 
special contract which was written and pasted on a standard policy.” 

comparison of the policies with the lease discloses that the insurers all 
understood precisely what the insured’s interest was in the leasehold at the date of 
the policies. There is no uncertainty in the valuation fixed upon by the parties, 
for it was plaintly stated in each policy to be $10,000. This valuation was to be 
reduced at the rate of $92.60 per month, and accordingly it was agreed and under- 
stood between the parties to the contract of insurance that the amount of each policy 
should be automatically reduced each month in the same proportion. We reach the 
conclusion, applying the rule that, when a policy of insurance is susceptible of more 
than one construction, the one should be taken which is most favorable to the as- 
sured (Liverpool & L. & G. Ins. Co. v. Kearney, 21 S. Ct. 326, 180 U. S. 132, 45 L. 
Ed. 460), that the trial court was cleraly right in directing a verdict. 


FIDELITY-PHENIX FIRE INS. CO. v. REDMOND. (No. 25155.) 
(Supreme Court of Mississippi, Division A. March 15, 1926.) 
107 Southern Reporter 377 
(Syllabus by the Court.) 

1. INSURANCE—CONDITION HELD WAIVED BY GENERAL AGENT 
ISSUING POLICY WITH KNOWLEDGE OF USE OF GASOLINE ON 
PREMISES, AND AT A PREMIUM CORRESPONDING TO RISK 
THEREFROM. 


Condition of policy prohibiting the keeping or use of gasoline on premises was 
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waived by general agent of company issuing policy with knowledge of use of gaso- 

line in a business conducted in the building, and at a premium i naccordance with 

the risk from such use. 

(For other cases see Insurance, Dec. Dig., § 389[5].) 

2. INSURANCE—RIGHT FROM WAIVER OF GASOLINE CLAUSE BY 
AGENT, WITH KNOWLEDGE, ISSUING POLICY HELD NOT LOST 
BY NONWAIVER AGREEMENT, ON WHICH AMOUNT OF LOSS 
WAS SUBMITTED TO ARBITRATION. 

Nonwaiver agreement on which amount of loss was submitted to arbitrators, in 
view of its declared purpose to preserve the rights of all parties, did not destroy 
insured’s right from waiver of gasoline clause by company’s general agent issuing 
policy with knowledge of, and at rate corresponding to, risk from use of gasoline 
in business on premises. 

(For other cases, see Insurance, Dec Dig., § 389[5].) 


3. INSURANCE—RISK HELD NOT SHOWN INCREASED TO KNOWL- 
EDGE OF INSURED BY HIS TENANT’S USE OF CHARCOAL 
BURNER AFTER HE HAD ORDERED IT OUT. 

Provision of policy against increase of hazard by means within insured’s con- 
trol, or knowledge, was not shown violated by presence of a cahrcoal burner in 
tenant’s possession, testimony being undisputed that insured had ordered it out, and 
that it was then removed, and that he never knew that it was thereafter in the 
building. 

(For other cases, see Insurance, Dec. Dig., § 665[3].) 


4. INSURANCE—ELECTRIC CEILING FANS AND ELECTRIC CHAN- 
DELIERS HELD, BY REASON OF NATURE OF THEIR ATTACH- 
MENT, COVERED BY POLICY ON BUILDING. 

Electric ceiling fans and electric chandeliers, being so attached to the insured 
building that they could not be removed without damaging or defacing it, were 
covered by the policy. 

(For other cases, see Insurance, Dec. Dig., § 163[1].) 


5. INSURANCE—METAL SHED OVER SIDEWALK HELD EXCLUDED 
FROM POLICY ON BUILDING AS AN “AWNING.” 
A metal shed, attached to insured building, and extending over sidewalk, is 
within clause of policy excluding liability for loss to “awnings.” 
(For other cases, see Insurance, Dec. Dig., § 163[1].) 


Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by S. D. Redmond against the Fidelity-Phenix Fire Insurance Com- 
pany. Judgment for plaintiff for less than claimed, and defendant appeals, and 
plaintiff brings cross-appeal. Affirmed. 

Watkins, Watkins & Eager, of Jackson, for appellant. 

Floyd & Easterling, of Jackson, for appellee. 

Cook, J. The appellee instituted this suit in the circuit court of the First dis- 
trict of Hinds county against the appellant on a fire insurance policy. The policy 
issued by the appellant was one of three policies of equal amounts covering a brick 
store located on Farish street in the city of Jackson, an dthe suit was to recover 
appellant’s proportionate share of the appraised loss caused by a fire in this build- 
ing, and upon the final hearing a peremptory instruction was granted in favor of the 
appellee for one-third of the appraised loss, less one-third of the loss on a shed or 
awning over the sidewalk. From the judgment entered in pursuance of this instruc- 
tion an appeal was prosecuted by the insurance company, while a cross-appeal has 
been presented by the appellee from the judgment denying a recovery for one-third 
of the appraised value of the awning or shed. 

To the declaration the appellant pleaded the general issue and also the pro- 
visions of the policy that it should be void if gasoline should be kept, used, or al- 
lowed on the insured premises, or if the hazard should be increased b yany means 
within the control or knowledge of the insured, and gave notice that it would offer 
evidence to prove that the fire which damaged the building was caused directly by 
the presence of gasoline in the building, and also an increased hazard caused by 
a charcoal burner in the building. 

To the appellant’s pleas and notice the appellee replied that the hazard had not 
been increased with his knowledge or consent; that the gasoline which caused the 
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fire was kept in a portion of the building which had been leased ,and which was 
used by the lessee for the purpose of conducting a pressing shop therein; that the 
general agent who wrote the policy had knowledge of the fact that this pressing shop 
was being conducted in the building, and that gasoline was being used in this shop; 
that the representative of the appellant company who undertook to adjust the loss 
had knowledge of the fact that the fire was caused by the overturning of a small 
quantity of gasoline; that, with knowledge of this fact, the adjuster actually adjusted 
with the appellee the loss on the personal property in the building, and continued ne- 
gotiations with regard to the loss on the building for about 15 days, requiring the 
appellee to incur large expense in furnishing several estimates of the loss and dam- 
age; that, after these negotiations had continued for about 15 days, some disagree- 
ment arose as to whether certain items were covered by the policy, and thereupon 
the adjuster required the appellee to sign a nonwaiver agreement so as to refer the 
whole matter to arbitration under the terms of the policy; that th appellant did not 
deny liability under the policy at any time from the date of the fire until after the 
arbitrators had made their final report; and that, by reason of the acts, conduct, 
and representations of its general agent and adjuster, the appellant had waived the 
alleged breaches of the contract of insurance. 

The policy sued on was written by Wharton & Roberts, general agents of the 
appellant company, and Mr. H. C. Roberts, one of these general agents, testified that 
his firm had carried insurance on this property prior to this policy; that he had 
examined the building a number of times before this policy was issued; that he 
passed the building almost daily, and knew what it was use dfor; that, when he 
issued this policy, he knew that a pressing club or shop was being operated in the 
building; that he fixed the rate for the insurance with knowledge of what the 
building was used for, and with a view of the risk involved; and that he knew as a 
matter of fact, and had always known, that all pressing clubs use a limited quantity 
of gasoline. 

There was also testimony showing that the fire was caused by the overturning 
in the pressing shop of a jug containing gasoline in some quantity less than a gallon. 
The testimony further showed without contradiction that on one occasion the ap- 
pellee discovered that his lessee was using a charcoal burner in the building; that 
he ordered it removed at once, which was done; and that he never thereafter knew 
that this burner was returned to and used in the building. 

{1] The agent who issued this policy was a general agent of the appellant 
company, clothed with authority to make contracts of insurance and issue policies, 
and the company is bound by the knowledge of this agent of conditions existing in 
the building at the time the policy was issued. With full knowledge of the fact that 
gasoline was being used in the building, this agent fixed and applied the premium 
rate in accordance with the risk involved, and, when he issued the policy under these 
circumstances, the condition of the policy prohibiting the use or deposit of gasoline 
was thereby waived. This has been the holding of this court in a long line of de- 
cisions, but no better statement of the rule may be found than that contained in the 
case of Rivara v. Queen’s Insurance Co., 62 Miss. 720 ,where the court said: 

“A condition in an insurance policy prohibiting the use or deposit of certain ar- 
ticles may be waived, and is waived, if the agent taking the insurance knew at the 
time it was taken that the prohibited articles were used or kept, or were to be used 
or kept, on the premises. Flanders on Fire Ins. 324. 

“In such case the insurance company cannotclaim that it has been wronged or 
deceived, and to permit it to issue a policy and take the benefits of the contract, 
knowing at the time that it is not bound thereby, and afterwards to avoid liability 
thereon, upon the ground that something existed or did not exist of which the com- 
pany or its agent was fully aware at the time the contract was made, would be re- 
pugnant to that sense of justice and morality which is and should be inculcated by 
law. Wood on Fire Ins. 279, 601, 843. 

“If the assured has been guilty of no fraud, the insurer is estopped from set- 
ting up the breach of any condition of the policy, when it knew at the time the policy 
was issued that the condition was inconsistent with the facts, or the breach of any 
condition after the policy was issued, if it had induced the assured to believe that 
such breach was waived and has thereby misled him.” 

This doctrine has been announced in many other cases, among them being the 
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cases of Mitchell v. Insurance Co., 18 So. 86, 72 Miss. 53, 48 Am. Rep. 535; In- 
surance Co. v. Gibson, 17 So. 13, 72 Miss 58; Insurance Co. v. Farnsworth, 17 So. 
445, 72 Miss. 561; Insurance Co. v. Searles, 18 So. 544, 73 Miss. 62; Union & Nat. 
Ins. Co. v. Wylie, 70 So. 835, 110 Miss. 681; and Mitchell v. A2tna Insurance Co., 
71 So. 382, 111 Miss. 253. 

[2] After the negotiations between appellant’s adjuster and the appellee had 
been in progress about 15 days, the appellee was required to sign a nonwaiver agree- 
ment before the controversy as to the amount of the loss would be submitted to ar- 
bitrators under the terms of the policy, and the appellant now contends that the 
signing of this nonwaiver agreement by the appellee waived any prior waiver on 
the part of the insurance company, and restored the right of the company to en- 
force the condition of the policy prohibiting the use of gasoline on the insured 
premises. The nonwaiver agreement provides, in part, that— 

“Any action taken by said parties of the second part in investigating the cause 
of fire or investigating and ascertaining the amount of loss and damage to the prop- 
erty of the party of the first part caused by fire alleged to have occurred on Ist 
December, 1923, shall not waive or invalidate any of the conditions of the policies 
of the parties of the second part, held by the party of the first part, and shall not 
waive or invalidate any rights whatever of either of the parties to this agreement.” 

It seems clear that the purpose of this provision was to preserve and maintain 
the rights of the parties as they existed at the time of the execution of the instru- 
ment. It expressly provides that it shall not waive or invalidate any of the rights 
of either of the parties to the agreement. By reason of the waiver arising by virtue 
of the knowledge of the general agent of the conditions existing at the time of the 
issuance of the policy, a valuable right had long since accrued to the appellee, and the 
only effect of this agreement was to preserve the status of the parties as it existed 
at the time of its execution. If there could be any doubt that such was the effect of 
the provision of the agreement already quoted herein, it is removed by the further 
provision of the agreement, which says: 

“The intent of this agreement is to preserve the rights of all parties hereto and 
provide for an investigation of the fire and the determination of the amount of the 
loss or damage, without regard to the liability of the parties of the second part.” 

[3] The appellant further contends that the presence of a charcoal burner in the 
building increased the hazard in violation of the provision of the policy that it shall 
be void and unenforceable, “if the hazard be increased by any means within the 
control or knowledge of the insured.” The testimony is positive and undisputed 
that the insured objected to the use of this burner by his tenant, and has ordered it 
removed from the building, and that he never thereafter had any knowledge of the 
fact that it was kept or used in the building, so we conclude that there is a total 
failure to show that the hazard was increased by any means within the control or 
knowledge of the insured. 

[4] The appellant further contends that no recovery should have been allowed 
for loss and damage to five electric ceiling fans and electric chandeliers and fixtures 
attached to the building, for the reason that they are personal property, and not a 
part of the building, and are not covered by the policy. 

The testimony was to the effect that, when the building was constructed, special 
wiring was placed therein for these ceiling fans. This wiring went through the 
ceiling joists to openings through the ceiling, and these fans were securely attached 
to these wires, and also attached to the ceiling by spikes driven in the joists. The 
lighting fixtures consisted of brass chandeliers securely attached to the ceiling, with 
the wires from these fixtures connected with the wiring of the building. 

There is much conflict in the authorities as to whether gas and electric light 
fixtures retain their quality of personal property when put into place in the build- 
ings, and the cases are especially numerous which hold that gas fixtures which are 
simply screwed onto projections of gas pipes from the walls, left for that purpose, 
and which can be detached by simply unscrewing the fixture, do not become a part 
of the realty, but this court does not seem to have previously passed upon the exact 
question, 

It has been said by the court that, while there are many well-defined rules ap- 
plicable to the subject, yet what is or is not a fixture seems to depend on the par- 
ticular facts and circumstances surrounding each particular case, and— 















964 The Insurance Law Journal, Vol. 66 [ June, 1926 


“Tt will be found upon eaxmination that, in determining the question whether a 
thing is a chattel or fixture, reference must be had to the nature of the thing itself; 
the position of the party placing it where found; the probable intention in putting 
it there, and the injury which would result from its removal; and we must also con- 
sider the object of the party in placing the article on the premises with reference to 
trade, agriculture, or ornament.” Richardson v. Borden, 42 Miss. 71, 2 Am, Rep. 
595. 

Again, in the case of Wearthesby v. Sleeper, 42 Miss. 732, the court said: 

“Whether an article is personal property or a fixture must be determined by 
taking into consideration its nature, mode of attachment, purpose for which used, 
and the relation of the party making the annexation, and other attending circum- 
stances indicating the intention to make it a temporary attachment or a permanent 
accession to the realty. * * * In some instances the intention to make the article 
a fixture may clearly appear from the mode of the attachment alone, as where a 
removal cannot be made without serious injury to the property by the act of sev- 
erance. But where the attachment is but slight, and does not enter into the physical 


structure of the realty, this intention must be gathered from the nature of the article 
and the other attending circumstances.” 


In the case of Richardson v. Borden, supra, it. was said that “the doctrine is well 
established that, as between the executor and heir, the vendor and vendee, mort- 
gagor and mortgagee, the strict rule is applied in favor of the heir, vendee, and mort- 
gagee, holding many articles to be fixtures, and as belonging to the freehold, which 
would not be so as between landlord and tenant. In one class of cases the rule of 
construction is rigorous and stringent, in the other it is relaxed and liberal,” and we 
think that upon reason and principle the same rigorous and stringent rule should 
apply in favor of the insured and against the insurer. The testimony in this case 
shows that these figures were so attached to the building that they could not be 
readily removed without damaging or defacing it, and we think that as between 
the insured and insurer they became a part of the realty and were covered by the 
policy. 

[5] The court below denied a recovery for the loss or damage to a metal shed 
or awning which was attached to the front of the building and extended over the 
sidewalk in front thereof, and from this action of the court a cross-appeal has been 
prosecuted. The policy of insurance contains the express provisoin that— 


“Unless liability is specifically assumed thereon, this company shall not be liable 
for loss to awnings,” etc. 


The proof shows that the shed or awning in controversy was composed of an 
iron frame securely attached to the building with iron bolts, and covered with glass 
protected by wire, and the cross-appellant earnestly contends that this shed or awn- 
ing was so constructed and attached to the building as to become a part of the realty, 
and was, therefore, covered by the policy. We think it must be readily conceded that 
this shed or awning was a fixture, but that is not controlling in the decision of the 
question presented. The policy contract expressly provides that there should be no 
liability for loss or damage to awnings, and the parties had the right to designate 
the particular property to be covered by the policy, and to contract that there should 
be no liability for loss or damage to any particular part of the insured premises. 
The controlling question presented is whether or not the covering in front of this 
building can be classed as an awning. Webster’s New International Dictionary de- 


fines an awning as “a roof-like cover, usually of canvas, extended over or before any 
place as a shelter from the sun, rain, or wind.” 


This definition of an awning is broad enough to include the character of cover- 
ing here involved, and, since it is expressly provided by the contract of insurance that 
there should be no liability for loss or damage to awnings, we think the court was 
correct in denying recovery for this item. It is not difficult to conceive a very good 
reason why an insurance company would decline to insure a roof-like cover or awn- 
ing, which was covered with glass, at the same rate as that fixed for the building. 

The judgment of the court below will therefore be affirmed on direct and cross 
appeal. 

Affirmed on direct and cross appeal. 
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NEWARK FIRE INS. CO. v. RUSSELL. (No. 25486.) 
(Supreme Court of Mississippi, Division B. March 8, 1926. Suggestion 


of Error Overruled March 22, 1926.) 
107 Southern Reporter 417 
(Syllabus bythe Court.) 

INSURANCE—THERE WAS NO INSURANCE WHERE APPLICATION 
WAS NOT SHOWN TO HAVE BEEN APPROVED BY COMPANY AT 
CENTRAL OFFICE AS CONDITIONED. 

The written application and oral testimony showing that giving of insurance 
was conditioned on the application being approved by the company at the central office, 
and such approval not being shown, and no policy being issued, there was no contract 
of insurance. 

(For other cases, see Insurance, Dec. Dig., § 130[2].) 


Appeal from Circuit Court, Newton County; G. E. Wilson, Judge. 

Action by Frank Russell against the Newark Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and rendered. 

Watkins, Watkins & Eager, of Jackson, for appellant. 

W. I. Munn, of Newton, for appellee. 

Houpen, P. J The Newark Fire Insurance Company appeals from a judgment 
for $1,000 in favor of Frank Russell, on an alleged insurance policy upon a house 
owned by Mr. Russell, which was destroyed by fire. 

The suit purports to be based upon an oral contract of insurance in which the 
insurance company insured the house of appellee for $1,000 for a term of five years. 
It appears that Russell applied to a Mr. Graham, a solicitor for the insurance com- 
pany, for insurance upon his house, and made his application in writing, which was 
to be forwarded to the insurance company in Atlanta, Ga., and, that if the insurance 
company approved the application, the policy was to be issued and sent to Mr. Russell. 

Russell testified that he paid the agent, Graham, $25.20 in cash as the first pre- 
mium and gave him his note for $100.80 to cover the balance of the premium for a 
five-year contract of $1,000 insurance upon his residence, which was afterwards de- 
stroyed by fire. 

The written application for the insurance signed by Russell is in the record, 
and it provides that the insurance would be given Russell if the application was 
approved by the insurance company at the Atlanta office. The application also provides 
that any oral agreements between the agent and the applicant would be void, and 
that any false statement made by the applicant would vitiate the application. 

The note and the application were forwarded to the Atlanta office, but Russell 
heard nothing from them until after the residence was destroyed by fire, some two 
months after the date of the application. The note and application were then re- 
turned to Russell marked “canceled” of date when they were first received by the 
Atlanta office, and the insurance company refused to pay the amount, $1,000, claimed 
by Russell. 

The appellee, Russell, alleges that his suit is, based upon an oral contract of 
insurance ; however, it will be observed that he relies upon the written application 
and the policy which he claims was to be issued, or was issued, but never delivered. 
But whether we treat the suit as one upon a written contract of insurance or an oral 
contract can make no difference, so far as the result of this case is concerned, 
because the conclusion we have reached will end the case in either event. 

The appellant, insurance company, urges several grounds for reversal, but we 
shall notice but one, which will settle the lawsuit, and that is whether or not there 
was, in fact, a contract of insurance entered into between the parties. 

The oral testimony offered by the appellee, Russell, and the written application 
signed by him, shows, without dispute, that the issuance of the insurance to him 
depended upon the approval of the application by the insurance company at the 
Atlanta office. We find there is no positive testimony in the record showing that 
the application was approved, nor that a policy was issued thereon. On the con- 
trary, the evidence is conclusive that the application was never approved, but was 
canceled and returned to Russell; that his note was not accepted, but was canceled 
and returned. The writings shows this, and Mr. Russell testified to the same when 
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on the witness stand; therefore we do not think any contract of insurance was en- 
tered into between the parties, and that the lower court should have granted a peremp- 
tory instruction in favor of the insurance company as asked for. 

Whether the suit ought to have been brought in the chancery court and the 
production of the policy required, if there was a policy, is a question that we are not 
concerned with in the present case, but we may say, in order to throw light upon 
our decision, that the insurance company objected to the oral testimony regarding 
the terms of the policy alleged to have been issued, but undelivered, because the 
policy was the best evidence, and the court overruled the objection; and this is one 
of the errors assigned on the appeal before us, but we do not pass upon the propo- 
sition because it is unnecessary to do so. 

We do not question the validity of an oral contract of insurance, but such con- 
tract must be proven by the evidence, and, in the present case, we are unable to 
find any testimony in the record which shows that the insurance company approved 
the application for the insurance, which was a condition precedent to the issuance 
of the policy, or to a contract of insurance; nor was there any policy issued to the 
appellee, so far as the competent evidence in this case shows. 

In view of these conclusions, the judgment of the lower court is reversed, and 
judgment entered here for appellant. 

Reversed, and judgment entered here for appellant. 


NEWARK FIRE INS. CO. v. McMULLEN. (No. 25487.) 
(Supreme Court of Mississippi, Division B. March 22, 1926.) 
107 Southern Reporter 523 
(Syllabus by the Court.) 
1. INSURANCE. 
If written notice of loss is waived, then under Code 1906, § 2593 (Hemingway’s 
Code, § 5057), proof of loss is waived by failure to furnish blanks therefor. 
(For other cases, see Insurance, Dec. Dig., § 558[4].) 
2. INSURANCE. 
Evidence that insurer’s agent was general agent, with authority to waive pro- 
vision for written notice, held sufficient to go to jury. 
(For other cases, see Insurance, Dec. Dig., § 668[2].) 


3. INSURANCE—STIPULATED WRITTEN NOTICE OF LOSS HELD 
WAIVED BY GENERAL AGENT’S STATEMENT TO INSURED. 
Stipulated written notice of loss was waived by general agent telling insured 

that insurer knew of loss and had arrariged with adjustment agency to adjust loss, 

and that its local agent would furnish blanks for proof of loss. 


(For other cases see Insurance, Dec. Dig., § 558[2].) 


Appeal from Circuit Court, Newton County; G. E. Wilson, Judge. 

Action by F. T. McMullen against the Newark Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Watkins, Watkins & Eager, of Jackson, for appellant. 

W. I. Munn, of Newton, for appellee. 

ANDERSON, J. Appellee, F. T. McMullen, brought this action in the circuit court 
of Newton county against appellant, Newark Fire Insurance Company, on a fire 
insurance policy issued by the latter to the former, to recover the sum of $1,000, 
the alleged loss suffered by appellee in the destruction of his residence covered by 
such policy, by fire, and recovered a judgment in the sum of $1,000, from which ap- 
pellant prosecutes this appeal. 

[1] The trial was had on the pleadings and evidence, resulting in a verdict 
and judgment for appellee for the amount sued for. The question principally 
argued, and the only one we deem of sufficient importance to discuss, is whether 
appellee was barred from recovery under the policy of insurance because he failed 
to either give notice of the loss or make proof thereof as required by the provisions 
of the policy. The policy provided, in substance, that, in case of damage or de- 
struction of the property insured by fire, appellee should give immediate notice 
thereof to appellant, in writing, and within 60 days after the loss, unless the time 
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was extended, in writing, make proof thereof, in writing, signed and sworn to by 
appellee. The evidence shows, without conflict, that appellee neither gave notice 
in writing of the loss, nor made proof thereof as required by the policy. The ques- 
tion is whether or not those provisions of the policy were waived by appellant. If 
appellant waived the notice of loss provided for by the policy, it also waived proof 
of loss as therein provided, in failing to comply with section 2593, Code of 1906 
(Section 5057, Hemingway’s Code), which provides that, in case of destruction 
or damage of property by fire, where the same is insured against fire, it shall be 
the duty of the insurance company liable for such loss, within a reasonable time after 
receiving notice thereof to furnish to the insured proper blanks upon which to 
make the required proof of such loss, with full directions as to what proof is re- 
quired to secure the payment of the policy, and, if the insurance company fails to 
do so, then the failure of the insured to make proper proof of loss prior to suit 
shall be no defense to the action. It is undisputed in the evidence that appellant 
failed to send appellee proof of loss blanks with instructions. Therefore the ques- 
tion resolves itself into whether there was sufficient evidence to go to the jury on 
the issue of waiver of the notice of loss prescribed by the policy. 

[2] The evidence bearing on that question tended to establish the following 
facts: That J. D. McKnight was the agent of appellant in this state; that he had 
authority to inspect risks and adjust losses; that appellant, with knowledge of the 
particular loss here in volved, secured the services of an adjustment company in 
New Orleans to adjust the loss; that McKnight also had notice of the loss, having 
been informed thereof verbally by appellee and by Graham, the local soliciting agent 
of appellant; that McKnight acting for appellant, informed appellee that the ad- 
justment of the loss had been referred to an adjustment agency in New Orleans, 
which agency, in a short time, would have a representative on the ground to make 
the adjustment; that McKnight, representing appellant, stated to appellee that ap- 
pellant’s local, soliciting agent, Graham, would furnish appellee with blanks on 
which to make proof of the loss, and give him the necessary instructions for that 
purpose. The record in the case also shows that the rule was invoked during the 
trial, and that McKnight remained in the courtroom. At the close of appellee’s evi- 
dence appellant offered McKnight as a witness, to which appellee objected because 
McKnight had not been under the rule with the other witnesses. In respone to that 
objection, appellant’s attorney stated to the court that the rule did not apply to 
McKnight; that he was the company itself; that he was the defendant in the case— 
whereupon the court permitted McKnight to go upon the witness stand. It is true 
that in his testimony McKnight claimed that he was only a special agent of appellant, 
and had no authority to waive the stipulations in the policy with reference to notice 
and proof of loss; but we think the evidence was sufficient to go to the jury on that 
question. 

[3] Where the insurance company receives an informal notice of the loss, 
one not provided for by the policy, and by reason of such notice sends out an agent 
to adjust the loss, and also through its authorized agent informs the insured of the 
coming of the adjusting agent, and that still another agent, the local soliciting agent 
of the company, will furnish the necessary blanks on which to make proof of the 
loss, there is a waiver of the requirement of the policy that immediate notice of loss, 
in writing, shall be given the company, and the company is thereby estopped to set 
up that as a defense. 37 C. J. p. 30, § 690, and note; Massachusetts Protective As- 
sociation v. Cranford, 102 So. 171, 137 Miss. 876. The purpose of a stipulation of 
this character is to enable the company to properly take steps to investigate the loss 
with a view of protecting its interest. If that exact end is accomplished by a method 
not provided for in the policy, the company is not prejudiced by a failure to follow 
the exact method prescribed in the policy. In other words, if the company acts on 
such notice, if it takes the same action that it would have taken if the policy had 
been complied with in the giving of the notice, and by such action the insured is led 
to believe no further or different notice will be required, we think the company is 
estopped to defend on the ground that the proper notice was not given. When 
McKnight told appellee that appellant knew of the loss and had arranged with an 
adjustment agency in New Orleans to adjust the loss, and that appellant’s local 
agent, Graham, would furnish the necessary blanks for making proof, appellee had 
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a right to take no further action until such blanks were furnished him; he had the 
right to believe that no further notice of loss would be expected or required by the 
company. It follows from these views that the trial court committed no error in 
refusing to direct a verdict for appellant. 

Affirmed. 


JULIAN v. COMMERCIAL ASSUR. CO. (No. 3895.) 
(Springfield Court of Appeals. Missouri. Jan. 8, 1926. Rehearing 
Denied Jan. 30, 1926.) 

279 Southwestern Reporter 740 
INSURANCE—EVIDENCE THAT AGENT OF INSURANCE COM- 
PANY HAD KNOWLEDGE BEFORE FIRE OF THIRD PARTY’S 
INTEREST IN PROPERTY HELD TOO MEAGER AND INDEFINITE 
TO BE SUBSTANTIAL. 


Evidence that agent of insurance company had knowledge before fire of third 
party’s interest in property held too meager and indefinite to be substantial. 


(For other cases, see Insurance, Dec. Dig., § 665[8].) 


7. INSURANCE—INSURANCE COMPANY HELD TO HAVE WAIVED 
BREACH OF CONDITION OF UNCONDITIONAL OWNERSHIP. 


Insurance company, which failed to return premium, and paid $1,000 to insured, 
after knowledge of lien of third person on property, held to have waived breach of 
condition of unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Action by B. F. Julian, doing business under the name of the Marshfield Supply 
Company, against the Commercial Assurance Company and others. From a judg- 
ment for plaintiff, defendant named appeals. Affirmed. 

W. C. Irwin, of Jefferson City, and F. M. McDavid, of Springfield, for appellant. 

Haymes & Dickey, of Springfield, and J. E. Haymes, of Marshfield, for re- 
spondent. 

BrapLey, J. This cause, in the nature of an equitable garnishment, was filed 
in Webster county, but the venue was changed to Greene, where trial was had re- 
sulting in a judgment in favor of plaintiff and the defendant Commercial Assur- 
ance Company appealed. 

The petition was filed originally against the insurance company only, but P. 
R. Davis and Dan Robinson were later made parties defendant. The insurance com- 
pany and Davis contested, but Robinson did not. The insurance company alone 
appealed. 

September 26, 1921, plaintiff filed the original petition in this cause against the 
defendant insurance company wherein he alleged: 

(1) That he was, on all the dates mentioned, engaged in the business of selling 
cans, soldering flux, tomato cases, tomato seed, fertilizer, and all supplies used in 
growing and canning tomatoes, and that on the day of————, 1920, he entered 
into a contract with P. R. Davis and Dan Robinson, who were growing and canning 
tomatoes under the name of Davis & Robinson, by which contract he agreed to fur- 
nish Davis & Robinson such supplies as they might need in growing and canning 
tomatoes during the 1920 season. 

(2) That by the terms of said contract plaintiff was to have a lien upon the 
tomatoes canned by Davis & Robinson during the 1920 season until the purchase price 
of all supplies furnished was paid, and that the canned tomatoes of Davis & Rob- 
inson should be stored in plaintiff’s warehouse until sold, and that said tomatoes 
should be kept insured for the benefit of plaintiff until the supplies furnished were 
paid for. 

(3) Plaintiff further alleged that Davis & Robinson, during the 1920 season, 
canned a large amount of tomatoes, using cans and other supplies of the value of 
$1,850 furnished by him under the contract, and that said canned tomatoes were 
stored in plaintiff's warehouse as was agreed, and that Davis & Robinson caused 
said stored tomatoes to be insured in defendant insurance company in the sum of 
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$2,000, but that no mention was made in the policy of plaintiff’s interest in and 
lien upon said stored tomatoes, although the agents of defendant knew at the time 
that plaintiff held a lien upon said tomatoes. 

(4) That plaintiff brought suit against Davis & Robinson in the circuit court 
of Webster county upon the account due for the supplies furnished, and, on Sep- 
tember 24, 1921, obtained judgment against said Davis & Robinson for $1,850, but 
that execution thereon was suspended pending a motion for a new trial. 

(5) That the aforesai dcanned tomatoes were destroyed by fire on May 13, 1921, 
but that the insurance above mentioned has not been paid, and that due proof of 
loss has been made by Davis & Robinson, and that Davis & Robinson were insolvent. 

The prayer of the original petition is as follows: 

“Wherefore plaintiff prays that he be subrogated to all the rights of said Davis 
& Robinson in and to the aforesaid policy of fire insurance issued to them by the 
said defendant, and that said defendant be enjoined and restrained from paying 
same to the said Davis & Robinson, or either of the members of said firm, or to any 
other person, or persons, firm, or corporation to whom they may have assigned 
their interest therein, and that they (the insurance company), by proper order and 
decree of this court, be required to pay same to plaintiff, or so much thereof as may 
be necessary to satisfy and discharge the aforesaid judgment, and for all proper 
relief.” 

Upon the petition, supra, summons issued on September 27, 1921, and was 
served upon the insurance company September 28th. Nothing further was done until 
the next term. January 23, 1922, P. R. Davis and Dan Robinson were made parties 
defendant on motion of plaintiff, and on same day plaintiff was given leave to file 
an amended petition on or before the last day of the March term, 1922. Thereafter, 
on February 14, 1922, plaintiff filed an amended petition wherein the insurance com- 
pany, P. R. Davis, and Dan Robinson were named as defendants. The first three 
paragraphs of the amended petition are almost identical with the first three para- 
graphs of the original petition. The fourth paragraph of the amended petition con- 
tains the same allegations as does the fourth paragraph of the original, except in 
the original it is alleged that a motion for a new trial was pending in another suit, 
and in the amended petition it is alleged that the other cause had been appealed. 

In the fifth paragraph of the amended petition it is alleged that the aforesaid 
canned tomatoes were destroyed by fire on May 13, 1921, and due proof of loss 
made, but that the defendant insurance company had not paid the insurance thereon, 
and refused to pay plaintiff said insurance or recognize that he had any rights in said 
insurance, and that defendants Davis & Robinson denied that plaintiff was entitled 
to said insurance or any part thereof. Plaintiff also alleges in the fifth paragraph 
of the amended petition that Davis and Robinson were insolvent. The prayer of 
the amended petition is the same in effect as the prayer of the original petition. 

February 27, 1922, a summons in garnishment was issued out of the circuit 
court of Webster county against the defendant insurance company, and was served, 
but the date of service does not appear. May 8, 1922, the venue of the cause was 
changed from Webster to Greene county. August 9, 1923, plaintiff filed what is 
designated as the “first amended petition,” which was in two counts. This petition 
was in fact the second amended petition. The insurance company and Davis & 
Robinson were named as defendants as in the first amended petition, 

The allegations in the first count of the second amended petition are substan- 
tially the same as in the first amended petition. The last paragraph and prayer 
of the first count of the second amended petition are as follows: 

“That plaintiff has no remedy at law, and that in equity and good conscience 
defendants should not be permitted to settle and appropriate to their use the insuarnce 
fund when this plaintiff is equitably entitled to said fund or so much thereof as may 
be necessary to pay the judgment obtained against defendants, Davis & Robinson, 
as above set forth. 

“Wherefore plaintiff prays the court that said insurance fund be declared a 
trust fund, and that defendant, Commercial Assurance Company, Limited, of London, 
be enjoined and restrained from paying same to defendants Davis & Robinson, or 
either of them, or to any one to whom they may claim to have assigned any interest 
in the same; that plaintiff be decreed to have an equitable lien on said fund to the 
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amount of his aforesaid judgment against defendants Davis & Robinson, and be 
subrogated to all the rights of said defendants Davis & Robinson in and to the afore- 
said policy of fire insurance, and that so much of the proceeds thereof as may be 
necessary to satisfy and discharge said above-mentioned judgment be decreed to be 
paid to this plaintiff.” 

The second count of the second amended petition is in substance the same as 
the first count thereof, except in one paragraph there are some additional allega- 
tions, and the prayer of the second count asks for an equitable garnishment. The 
paragraph mentioned and prayer of the second count are as follows: 

“That defendants Davis & Robinson are now and at the time of the filing of 
this suit were insolvent, as this plaintiff verily believes, and have no property in this 
state upon which an execution or other process could be levied and plaintiff knows of 
no other person, other than defendant Commercial Assurance Co., Limited, of Lon- 
don, who is indebted to defendants, or whom he can cause to be summoned as gar- 
nishee of said defendants, and, unless this plaintiff can collect the judgment obtained 
as aforesaid against said defendants Davis & Robinson, out of the proceeds of said 
insurance policy; this plaintiff will absolutely be unable to collect said judgment. 

“Wherefore plaintiff prays the court for an equitable garnishment of the money 
due defendants Davis & Robinson from defendant Commercial Assurance Co., 
Limited, of London, as above set forth, and that said money be impounded, and all 
or so much thereof as may be necessary to satisfy and discharge the judgment ob- 
tained by this plaintiff against defendants Davis & Robinson be ordered paid to this 
plaintiff by defendant Commercial Assurance Co., Limited, of London, and for such 
other and further relief as to the court may seem equitable and just.” 

September 23, 1923, defendant insurance company filed a demurrer to the 
second amended petition, the grounds of which demurrer, so far as necessary to 
mention, are in substance as follows: (1) Because the petition shows upon its face 
that the matter now sought to be litigated has been previously litigated in an action 
between plaintiff and defendants Davis & Robinson, and is res adjudicata; (2) 
because plaintiff instituted a suit in Webster county on the contract between plain- 
tiff and Davis & Robinson, and reduced the claim to a judgment, and cannot now 
enforce, either in law or equity, any right which plaintiff failed to assert in the suit 
mentioned; (3) because plaintiff instituted a suit in the circuit court of Webster 
county wherein these defendants were joined in a single cause of action upon the 
same contract upon which he is now undertaking to recover judgment, and that 
this defendant (the insurance company) demurred to the petition filed in said cause, 
which demurrer was sustained, and no appeal taken therefrom, and that by reason 
thereof plaintiff is now barred from prosecuting this action. The demurrer was 
overruled, but on what date is not shown. December 15, 1924, the defendants in- 
surance company and Davis filed separate answers, but defendant Robinson filed no 
answer. 

Defendant insurance company’s answer is in substance as follows: It admitted 
the issuance of the policy for $2,000 to Davis & Robinson; admitted that the insured 
tomatoes were partially destroyed by fire, but denied that they were wholly destroyed, 
and alleged that Davis & Robinson made proofs of loss wherein they represented 
that they were the sole owners, and that no other person had any interest in or lien 
upon said tomatoes, and denied that at the time said policy was issued it had any 
knowledge that Davis & Robinson had entered into a contract with plaintiff whereby 
they had agreed to insure the tomatoes for plaintiff’s benefit. 

Further answering, defendant insurance company pleaded a provision of the 
policy whereby it is provided that the policy shall be void, if the insured has con- 
cealed or misrepresented any material fact concerning the subject. of insurance, or 
if the interest of the insured is not correctly stated, or in case of any fraud or 
false swearing touching any matter relating to the insurance whether before or after 
loss, and it is alleged that these conditions were breached, and that the policy because 
thereof became void. 

Defendant insurance company also pleads two former judgments as a bar to 
the cause now before us. We will state the facts concerning these judgments in 
connection with the disposition of the assignments based thereon. 

We do not consider it necessary to speak further concerning the defense made 
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by defendant Davis, and shall not further refer it. Hereinafter when we use the 
term defendant we have reference to the defendant insurance company, unless other- 
wise stated. 

The defendant makes many separate assignments, but all are in effect included 
in the assignment based on the refusal of its demurrer at the close of the whole 
case. This assignment may be considered under two heads: (1) Are the judgments 
pleaded, or either of them, a bar to this cause? (2) Has the defendant waived the 
defense of misrepresentation as to unconditional ownership? 

The defendant pleads two judgments in bar. The first one was had in Web- 
ster county, and the second one in St. Louis. We will first consider the Webster 
county case. June 22, 1921, a month and 9 days after the fire herein mentioned, 
plaintiff filed a petition in the circuit court of Webster county where he made de- 
fendants all of the parties defendant in the cause at bar, and, in addition, named the 
Citizens’ Bank of Marshfield as a party defendant. On same day, June 22d, and 
(as we infer) before process issued, plaintiff filed an amended petition, naming as 
defendants all the defendants in the cause at bar, but eliminated the Citizens’ Bank 
as a party defendant. It seems that the bank was made a defendant on the theory 
that the insurance policy now at. bar had then been collected, and that the proceeds 
were then in the Citizens’ Bank. In the amended petition filed in that cause plain- 
tiff alleged: 

(1) That he was engaged in the business of selling cans, soldering flux, tomato 
cases, tomato seed, fertilizer, and all supplies used in growing and canning tomatoes, 
and that P. R. Davis and Dan Robinson were upon all the dates mentioned engaged 
in growing and canning tomatoes. 

(2) That on or about March 26, 1920, plaintiff and defendants Davis & Robin- 
son entered into a written contract, a copy of which was filed, by which contract 
plaintiff agreed to furnish Davis & Robinson such supplies as they might need in 
growing and canning tomatoes during the 1920 season, and that Davis & Robinson 
purchased from plaintiff said supplies; that it was agreed in said contract that plain- 
tiff should have a first lien upon said supplies furnished until the purchase price 
was paid. 

(3) That it was further provided in said contract that the tomatoes canned by 
Davis & Robinson were to be stored in plaintiff’s warehouse, and that the storage 
charges should constitute a lien upon said canned tomatoes in the same manner and 
to the same extent as the lien for supplies. 

(4) That it was further agreed in said contract that the tomatoes so stored 
were to be insured for the benefit of plaintiff, and that said insurance should be 
kept in full force until plaintiff was fully paid for said supplies and storage and 
all interest due on the account. 

(5) That Davis & Robinson canned during the 1920 season a large amount of 
tomatoes using the cans, cases, and other supplies furnished by plaintiff under the 
contract, and that said canned tomatoes were stored in plaintiff's warehouse, and 
were destroyed by fire on May 13, 1921. 

(6) That Davis & Robinson caused said stored tomatoes to be insured with 
defendant insurance company in the sum of $2,000, taking the.policy in the name 
of Davis & Robinson without mention of plaintiff’s lien, and that said Davis & 
Robinson, when policy was issued, and at the time of the fire, and then were, 
indebted to plaintiff in the sum of $2,015.12 for supplies furnished under the con- 
tract, and for storage and for interest on said account “as same will more fully 
and particularly appear by the itemized statement of said account hereto attached, 
and for which sum plaintiff held a first lien upon said canned tomatoes so destroyed 
by said fire.” 

(7) That Davis & Robinson now refuse to recognize plaintiff’s rights to the 
proceeds of said insurance policy, and declare their intention of collecting said 
insurance in their own name, and deny liability to plaintiff on account thereof. 

The prayer of this petition is as follows: 

“Wherefore plaintiff prays judgment against said defendant Davis & Robinson 
in the sum of $2,015.12, and that he have judgment against said insurance com- 
pany in the sum of $2,000, the amount of said policy, and that said insurance com- 
pany be enjoined and restrained from paying said insurance to said Davis & Rob- 
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inson, and that they be by order of court required to pay same to plaintiff, and that 
the judgment against Davis & Robinson be declared to be a special lien upon the 
proceeds of said insurance policy, and for all proper relief.” 

On this petition ordinarily summons issued, as we infer, and was served upon 
the defendant insurance company June 27, 1921. No further steps were taken in 
that cause, so far as appears, until September 23, 1921, at which time defendant 
insurance company appeared and filed a motion to dismiss as to it. The grounds of 
this motion as stated therein are as follows: 

(1) Because said petition states no cause of action against this defendant. (2) 
Because the plaintiff is not a party to the contract of insurance pleaded in the plain- 
tiff’s petition. (3) Because plaintiff’s petition shows upon its face that it is not en- 
titled to a money judgment against this defendant. (4) Because plaintiff's petition 
fails to plead any contract between plaintiff and this defendant. (5) Because plain- 
tiff’s petition fails to attach thereto a copy of the policy sued upon, or the original 
thereof, or to set out in general terms the nature of the contract as required by the 
Code of Procedure.” 

The motion to dismiss was sustained, but upon what ground does not appear, 
and the insurance company went out of that case. September 24, 1921, plaintiff ob- 
tained a judgment in that cause against Davis & Robinson in the sum of $1,850. 
An appeal was taken, without making appeal bond, as now appears, and that judg- 
ment was affirmed by this court on February 27, 1924. See Julian v. Davis et al., 
214 Mo. App. 525, 259 S. W. 142. 

[1] Defendant insurance company contends that the judgment of dismissal as to 
it in the cause last above mentioned is a complete bar to the present cause. We 
shall, for convenience, refer to the case from which the insurance company was 
dismissed as the account case. After the insurance company was dismissed from 
the account case, that case proceeded as a suit on an ordinary account, as fully 
appears from the reported opinion referred to, supra, and from the record on file 
in this court, of which record we will take judicial notice. Runnels v. Lasswell 
(Mo. App) 272 S. W. 1032. 

{2] The account case, as originally filed, was on an ordinaty account, and was 
also in the nature of an equitable garnishment. Plaintiff invoked the law arm of the 
court to obtain a judgment on his account, and at the same time invoked the equity 
arm against the insurance company in order to realize on the judgment he sought to 
obtain against Davis & Robinson. Such was the situation in the account case prior 
to the dismissal as to defendant insurance company., In the cause at bar plaintiff 
is seeking to realize on the judgment he obtained in the account case, and to realize 
on said judgment he is again invoking the equity arm of the court. So we agree 
with learned counsel for the defendant insurance company that the issues presented, 
so far as concerns the insurance company, are the same in the cause at bar as in the 
account case prior to the dismissal of the insurance company, when measured by the 
petitions the substance of which we have stated. But, though such is the case, it 
does not necessarily follow that the judgment rendered in the account case is a 
bar to the present cause. The primary objective in the account case was a judgment 
against Davis & Robinson, and the insurance company, defendant here, was made a 
party in the account case in order to enhance the chances of satisfaction in the event 
a judgment was obtained against Davis & Robinson. It cannot be questioned that 
plaintiff could have proceeded against Davis & Robinson in the account case without 
making the insurance company a party. Judgment was obtained in the account 
case against Davis & Robinson, and thereafter the cause at bar was filed, which 
we regard in the nature of an equitable garnishment, the object and purpose of 
which is to establish that the insurance company is liable on the policy issued to 
Davis & Robinson, and that plaintiff is entitled to the proceeds. Plaintiff’s con- 
tention that he is entitled to the proceeds of the policy is based upon the contract 
between plaintiff on the one hand and Davis & Robinson on the other, wherein it 
was provided that the canned tomatotes of Davis & Robinson stored in plaintiff's 
warehouse should be insured for the benefit of plaintiff. Plaintiff’s original cause 
against Davis & Robinson, the account case, was also in a measure based upon this 
contract; hence the similarity in the allegations of the petition in the account case 
and in the petition at bar in so far as concerns the insurance company. But the 


, 
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issues in the account case, after the insurance company was dismissed therefrom, 
were wholly different from the issues in the cause at bar. The defendant insurance 
company was not a necessary party in the account case, and in effect was no more 
than a garnishee, and the dismissal of the insurance company from that case in 
which the issues were entirely different is not res adjudicata as to the issues at bar. 
Wells v. Moore, 49 Mo. 229; Bennet v. Southern Bank, 61 Mo. App. 297; Shanklin 
ex rel. v. Francis, 67 Mo. App. 457; Swing v. Karges Furniture Co., 150 Mo. App. 
574, 131 S. W. 153; Wilson Co, v. Hartford Fire Ins. Co., 300 Mo. 1, 254 S. W. 266; 
Wing v. Union Central Life Ins. Co., 167 Mo. App. 14, 150 S. W. 1121. 

In order to enable the reader to better understand, we here repeat some facts 
heretofore stated. The cause at bar was filed in Webster county September 26, 1921, 
and process served upon defendant insurance company September 27th. Nothing 
further was done until January 23, 1922, at which time Davis & Robinson were 
made parties defendant and leave granted to file an amended petition, which 
amended petition was filed February 14, 1922. When the amended petition was filed, 
summons in garnishment was issued and served upon defendant insurance com- 
pany. December 27, 1921, 27 days prior to the time when Davis & Robinson were 
made parties to the cause at bar they, Davis & Robinson, residents of Webster county, 
filed suit against defendant insurance company in the city of St. Louis on the in- 
surance policy in question here. Service was had in the St. Louis suit on December 
30th. Defendant insurance company filed answer in the St. Louis suit, setting up 
the defense of misrepresentation as to the unconditional ownership of Davis & 
Robinson. The date when this answer was filed does not appear, but, on February 
6, 1922, the parties to the St. Louis suit filed a stipulation consenting to the trial of 
the cause before the court without a jury. February 8, 1922, at the February term 
of the St. Louis circuit court judgment, which was by agreement, we assume, was 
rendered in favor of the defendant insurance company. We say that we assume that 
the St. Louis judgment was by agreement, because it appears in the record before 
us that no evidence was offered. It appears also that on January 23, 1922, prior to 
the St. Louis judgment, defendant insurance company paid to Davis & Robinson 
$1,000 in settlement of the insurance policy involved in the cause at bar. 

Defendant insurance company contends that the St. Louis judgment is also a 
bar to the present cause. Plaintiff had no knowledge or notice of the St. Louis 
suit until after judgment, and, so far as appears, there was nothing before the St. 
Louis circuit court to advise that the present cause was then pending in Webster 
county. The St. Louis circuit court had jurisdiction of the parties to, and the subject- 
matter of, the cause filed there, and, unless the rule of priority of acquiring juris- 
dicton of the parties can be successfully invoked, plaintiff cannot escape the plea of 
the St. Louis judgment. 

[3] The cause at bar had been pending with process served upon defendant in- 
surance company for three months prior to the filing of the St. Louis suit; hence 
the question of priority of jurisdiction of the Webster county circuit court and the 
St. Louis circuit court should be determined as of September 26, 1921, when the 
original petition was filed in Webster county and process issued against the in- 
surance company. This is the proper date from which to reckon, provided the 
original petition and cause of action stated therein were not abandoned. 

[4, 5] When two courts have co-ordinate jurisdiction, the one whose jurisdiction 
first attaches will retain it and proceed to final judgment regardless of the action of 
the other. Grey v. Independent Order of Foresters (Mo. App.) 196 S. W. 779; State 
ex rel. Sullivan et al. v. Reynolds, 209 Mo. 161, 107 S. W. 487, 15 L. R. A. (N. S.) 
963, 123 Am. St. Rep. 468, 14 Ann Cas 198. Learned counsel for defendant insurance 
company does not controvert the law thus stated, but contend that the filing of the 
amended petition was an abandonment of the original, and, since the jurisdiction 
of the St. Louis circuit court attached between the time leave was granted to ‘file 
and the filing of the amended petition, that it, the St. Louis circuit court, had the 
lawful right to proceed to final judgment. The substance of the original and 
amended petitions are set out, supra, and the prayer of the original is set out in full. 
The prayer of the amended petition is substantially the same as is the prayer of 
the original. There is nothing substantial to support the contention that the original 
petition was abandoned or that the amended petition stated a new or different cause 





974 The Insurance Law Journal, Vol. 66 [June, 1926 


of action. It is our conclusion that the St. Louis judgment cannot be interposed 
as a bar to the cause now before us. 7 

[6] Has the defendant insurance company waived the defense of misrepresenta- 
tion as to unconditional ownership? Plaintiff had a lien upon the insured tomatoes, 
and no mention of this lien was made by Davis & Robinson when the policy was 
applied for and issued. Plaintiff contends that defendant insurance company has 
waived the defense of misrepresentation as to unconditional ownership in Davis 
& Robinson: (1) Because, as claimed, said company, before the fire, was notified 
of plaintiff’s lien or interest, and notwithstanding such notice, the premium was 
retained, and no steps taken to cancel the policy; and (2) because after the fire de- 
fendant insurance company paid to Davis & Robinson $1,000 on the loss, notwith- 
standing the misrepresentation of unconditional ownership which was then known by 
the insurance company. The evidence, offered to show that defendant insurance 
company, prior to the fire, had knowledge of plaintiff’s lien or interest in the tomatoes 
insured, was by plaintiff. He testified: 

“Q. Did you have a conversation with Guy Williams, agent of this company, 
after the policy was written and before the fire relative to your interest in the 
goods insured? A. Yes, sir; I asked him if they had taken out the insurance. 

“QO. Who? A. Davis & Robinson on the stuff. 

“Q. What stuff? A. What stuff they had there. 

“Q. Go ahead and tell the court the conversation. A. I just asked Mr. Winslow 
if Davis & Robinson had taken out insurance on the stuff they had in my wareroom, 
and he said they had a $2,000 policy on one lot, and a $3,000 policy on the other lot. 

“By the Court: Q. Is that all the conversation? A. Well, yes, I wanted to 
know. 

“Q. I am not asking you why you wanted to know. Did you tell all the conver- 
sation between you and Mr. Winslow? A. Well, yes, in a way, I guess I have. 

“By Mr. Dickey: Q. Now, Mr. Julian, did you have any other conversation 
with Mr. Winslow? A. Yes, sir. 

“Q. When was that? A. The day after the fire.” 

Here follows the conversation after the fire, after which counsel returned to 
the conversation before the fire, and asked: 

“Q. To refresh your memory, I will ask you if in that first conversation, you told 
Mr. Winslow anything about your interest in that matter? A. Yes, sir. 

“By the Court: You didn’t say so a while ago, I asked you if that was all the 
conversation. That is what I asked you. I asked you what was said. Did you 
tell us all of it a while ago? A. I don’t believe I could tell it word for word. 
The substance was simply this, I wanted to know if they did insure it. 

“Q. Mr. Dickey asked you if you told Winslow anything about having any 
interest in that? <A. Yes, sir. 

“Q. Why didn’t you say that a while ago? A. I couldn’t say just. the words 
I used. That was the substance of it. 

“Q. You had no conversation with him prior to the time the policy was taken 
out? A. No, sir; I don’t think so, I might have asked him before that if it was 
taken out, I am not sure.” 

The evidence that the agent Winslow had knowledge before the fire of plain- 
tiff’s interest is too meager and indefinite to be substantial. We have set this evi- 
dence out, and it speaks for itself. 

[7] Has the defendant waived the right to defend on the ground of misrepre- 
sentation of unconditional ownership because it did not return, nor offer to return, 
the premium to Davis & Robinson, and because it paid the $1,000 on the policy to 
Davis & Robinson? There was no contractual relation between plaintiff and the 
defendant insurance company, and plaintiff cannot recover from defendant the 
proceeds of the policy, except by showing that Davis & Robinson could recover 
on the policy. Notwithstanding the misrepresentation, defendant paid $1,000 on this 
policy to Davis & Robinson. The misrepresentation could be waived if such was 
desired. Defendant was not liable on the policy to Davis & Robinson, unless it 
waiver the provision respecting the misrepresentation. The payment of the $1,000 
to Davis & Robinson was an acknowledgment of liability, and was a fact which 
plaintiff had the right to establish in the cause at bar in support of his contention that 
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defendant was liable to Davis & Robinson on the policy. The fact that the St. 
Louis circuit court subsequent to the payment of the $1,000 rendered a judgment 
that defendant was not liable on the policy to Davis & Robinson is not of conse- 
quence, if said court did not have jurisdiction, and we have ruled that such was the 
case when the St. Louis judgment -was rendered. We look upon the payment of 
the $1,000 to Davis & Robinson as though such payment had been made when no 
suit was pending against the defendant insurance company commenced by Davis 
& Robinson. It is, of course, conceded that, when the $1,000 was paid, defendant 
insurance company had full knowledge that plaintiff had a lien upon the insured 
tomatoes, and was then endeavoring to subject the insurance policy to the satisfac- 
tion of his judgment against Davis & Robinson and his lien upon the insured toma- 
toes. Not only did defendant insurance company, after it was fully informed of 
plaintiff's lien, fail to return, or offer to return, the premium to Davis & Robinson 
which it should have done had it desired to invoke the misrepresentation of uncon- 
ditional ownership, but it went further, and acknowledged liability by paying to 
Davis & Robinson $1,000. Failure to return, or offer to return, the premium, and 
the payment of the $1,000 after acknowledgment of plaintiff’s lien, was a waiver of 
the breach of the condition of unconditional ownership. Hayden v. American Cen- 
tral Ins. Co. (Mo. App.) 221 S. W. 437. 

We find no error. The judgment should therefore be affirmed, and it is so 
ordered. 

Cox, P. J., and Bailey, J., concur. 


ARONSON v. MARYLAND CASUALTY CO. (No. 15559.) 
(Kansas City Court of Appeals. Missouri. March 1, 1926.) 
280 Southwestern Reporter 724 
1. INSURANCE—ROOM USED FOR STORAGE PURPOSES AND LIVING 

QUARTERS OF PROPRIETOR OF STORE HELD PART OF “PREM- 

ISES” WITHIN BURGLARY INSURANCE POLICY. 

Policy of burglary insurance covering loss of property from within “premises” 
insured held to include store proper, and also rear room used as storeroom and for 
pe of some business, though it was also used as living quarters by insured and 

amily. 

{Ed. Note.—For other definitions, see Words and Phrases, First and Second 
Series, Premises.] 

(For other cases, see Insurance, Dec. Dig. § 419.) 


2. INSURANCE—COURT WILL DISREGARD CLAUSE OF POLICY INDI- 
CATING THAT INSURED PREMISES WERE PART OF BUILDING, 
WHERE THEY IN FACT INCLUDED WHOLE BUILDING. 

Where insured premises constituted entire building, court will disregard clause 
of schedule stating that premises are in “portion of building herein specified,” although 
some meaning will be given all clauses of stock policy when possible. 

(For other cases, see Insurance, Dec. Dig. § 146[1]). 


3. INSURANCE—ONLY SUBSTANTIAL COMPLIANCE IS REQUIRED 
WITH PROVISIONS IN POLICY OF BURGLARY INSURANCE THAT 
BOOKS AND ACCOUNTS BE KEPT. 

Only substantial compliance is required with provisions in policy of burglary 
insurance that assured must keep books and accounts so that loss can be accurately 
determined ; it being sufficient to show approximate loss, and no special system of 
bookkeeping being required. 

(For other cases, see Insurance, Dec. Dig. § 335[3]). 


4. INSURANCE—EVIDENCE HELD SUFFICIENT TO SHOW COMPLI- 


ANCE WITH PROVISIONS OF BURGLARY INSURANCE POLICY 
REQUIRING KEEPING OF BOOKS. 


Evidence held sufficient to show that proprietor of grocery store kept such books 
and accounts as to comply with provisions of policy of burglary insurance. 
(For other cases, see Insurance, Dec. Dig. § 665[3]). 


Appeal from Circuit Court, Jackson County; Samuel A. Dew, Judge. 
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Action by Harry B. Aronson against the Maryland Casualty Company. From a 
judgment for the plaintiff, defendant appeals. Reversed and remanded. 

McCune, Caldwell & Downing, of Kansas City, for appellant. 

Jacobs & Henderson, of Kansas City, for respondent. 

Bianp, J. This is an action on a policy of burglary insurance in the sum of 
$500. Plaintiff recovered a verdict and judgment in the amount of the policy together 
with a penalty of $50 and $150 attorney’s fees. Defendant has appealed. 

The insuring clause of the policy reads as follows: 

“$500.00 to loss of property from within the premises when the assured or at 
least one employee is on duty.” 

Under the heading of “Standard Combination Messenger and Interior Robbery 
Rider Insuring Clauses” appears the following: 

“B. For all loss by robbery, occurring at any time during the hours beginning 
at 7 a. m., and ending at 12 midnight of property from within the premises provided 
the said premises are regularly open for business.” 

Under the heading “Definitions” appears the following: 

“Premises, within the meaning of this policy, is limited to the interior of the 
assured’s office or store, as specified in statement 5 of the schedule.” 

Under the heading “Schedule” appears the following: 

“1, The name of the assured is Harry B. Aronson. 

“2. The business address of the assured is S. E. corner Tenth and Garfield, 
Kansas City, Mo. 

“3. The assured’s premises are located at S. E. corner Tenth and Garfield, 
Kansas City, Mo. 

“4. The assured’s business is grocery. 

“S. The premises are the interior of the assured’s store occupying the portion 
of the building herein specified.” 

The building in which the plaintiff's grocery store was located was a one-story 
brick structure without a basement. The outside dimensions of the building were 
50x28 feet. The interior of the building was divided into two rooms. The front 
room, or the place where the business of the store was ordinarily transacted was 
28x28 feet, and the rear room was 28x22 feet. The two rooms were separated by a 
solid wood partition with a door in the center. The front room contained counters, 
cases, shelves, and the main part of the stock of groceries; the rear'room was used 
for a storeroom where such articles as sugar, cigarettes, beans, canned milk, and 
chicken feed was stored. While the principal part of the business was conducted in 
the front room, plaintiff at times sold directly from the goods stored in the rear 
room, and sometimes customers of their own volition went to that part of the store 
to select purchases. Plaintiff ha dhis office in the rear room of the store and made 
out his bills and kept his books there. Plaintiff testified that he had been using the 
ree Smeg as a part of his grocery store from the time he first moved into the 

uilding, 

In addition to the rear room being put to the uses that we have described, it was 
also used as living quarters for plaintiff and his wife and small child. At the time 
of the burglary his sister-in-law was visiting plaintiff’s family, and she, likewise, 
occupied the rear room. In connection with its use as living quarters, the rear room 
contained a heating stove, a cook stove, a chifforobe, a duofold bed, another bed, a 
kitchen cabinet, a dining table, a stand, an icebox, and a chair. Both plaintiff and his 
wife stated that this room was their “home.” The rear room had an outside. door, 
but this door was kept locked and had heavy sacks of sugar piled against it. The 
only means of access to it was through the front room, which contained the main 
entrance to the building. On the morning of January 9, 1923, while the policy was 
in force, the store was “held up”; $20 was taken from the cash register, which was 
in the front room, and a sack said to contain over $800 in money and checks was 
taken from the chifforobe in the back room. 

Defendant offered a demurrer to the evidence, which was overruled, and there- 
after offered an instruction limiting plaintiff’s recovery to the sum of $20, which the 
court refused to give. Defendant stood upon these instructions and offered no 
testimony. 

[1] Defendant insists that the policy covered the robbery from only that part 
of the grocery store proper, to wit, the front room. We think there is no question 
but that the rear room was part of the premises on which plaintiff conducted his 
business (Nahigian v. Fidelity & Casualty Co., 253 S. W. 83, 214 Mo. App. 1), even 
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though it may have been used in part as living quarters by plaintiff and his family. 
The fact that one lives in his store does not make it any the less a store or necessarily 
convert it into a residence. There was nothing in the policy prohibiting the living 
in the store. We think that the policy covered the rear room where the robbery 
took place, unless there is some peculiar provision of the policy indicating that that 
part of the premises was not to be covered by it. Section 5 of the schedule stated, 
“The premises are the interior of the assured’s store occupying the portion of the 
building herein specified.” Defendant insists that a “portion” means a part of the 
whole, and that this clause of the policy, together with the other parts that we have 
quoted, show that the policy did not cover the whole building, but only the front 
room. Section 5 of the schedule mentions the “building herein specified.” We have 
carefully read over the policy and do not find that the word “building” appears therein 
at any other place than in the clause just quoted. We find that only the word 
“premises” is used. There is nothing to show whether this part of the policy was in 
printing. Evidently it was a form intended to be used in writing insurance of this 
kind which might cover large buildings having a number of tenants, or a building 
containing more than one business. 

[2] Defendant insists, conceding that this was a “stock” policy, that we must 
give some meaning to-all of its clauses. No doubt defendant’s contention would be 
correct provided ‘it is possible to give a meaning to all of its provisions. Plaintiff's 
store or “premises” consisted of the entire interior of the building, we are certain of 
this. As the store did not occupy a portion of the building, but the entire interior 
of the building, we are unable to give clause 5 of the schedule the construction 
that defendant urges. It does not seem to have any application to the situation. We 
have examined the cases cited by the defendant and find them not in point. From 
what we have said, the court did not err in refusing to instruct the jury that 
plaintiff was restricted to a recovery of $20, the amount taken from the cash 
register in the front room. 

[3, 4] The policy provided that “the company shall not be liable for any loss 
hereunder * * * unless books and accounts are kept by the assured and the 
loss can be accurately determined therefrom by the company.” This clause of the 
policy was pleaded as a defense, and it is now insisted that the uncontradicted evi- 
dence shows that plaintiff did not comply with this provision and that defendant’s 
demurrer to the evidence should have been sustained. 

After the loss the company conducted an examination of the assured, as it had 
a right to do under the terms of the policy. In this examination, plaintiff stated that 
his books and accounts consisted of an unrecording cash register, which he turned 
back to zero every night; slips upon which a memorandum of the money paid out, 
which were destroyed when the day’s business was checked over; bank deposit books 
showing deposits made prior to the robbery; unpaid invoices for merchandise and 
pads upon which were kept accounts of customers who charged their purchases. He 
stated that he did not retain any of the readings of the cash register for the week 
that the robbery took place; that he did not keep a daybook or enter an yreadings 
of the register or his receipts and disbursements in such a book. At the trial he 
stated that he kept such a book showing such matters. He testified that the cash 
register showed how much money had been taken in during the day, and there 
was another slip that came out of the register upon which he wrote his expenditures 
for the day; that he preserved these slips and turned them over to a representative 
of the company; that he had a check book showing cash withdrawn from the bank; 
that he kept the other things that he had in is examination by the company. He tes- 
tified that he had invoices and bills sowing accounts payable and bills receivable; 
that he turned all of his books and papers over to a representative of defendant 
except the bills payable; and that these records had never been returned to him. 

Defendant admitted that plaintiff’s contradictions were a question for the jury, but 
states to the effect that, taking plaintiff’s testimony in its most favorable light to him, 
he failed to comply with the provision of the policy for the keeping of books and 
accounts. Plaintiff was not compelled to maintain any special system of bookkeeping; 
no specified books or accounts were required. This provision must be given a 
reasonable interpretation. Only a substantial compliance therewith was required. 
The books and accounts kept, “* * * whether invoices, bills, receipts, inven- 
tories, or any other kind of documents, should make possible upon examination by 
the defendant a definitely intelligible showing of the loss sustained. It was provided 
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that the actual determination be made ‘therefrom,’ namely, the books and accounts. 
In other words, the insurance company was not forced to rely on the statements of 
the plaintiffs or of any other person for the amount of the loss, nor was it forced 
to rely on their recollection, knowledge, or memory of the stock, but could examine 
the books and accounts.” Harris v. General Acc. F. & L. Assur. Corp. (Sup.) 187 
N. Y. S. 291, 293; 9 C. J. 1098. We think there was evidence that plaintiff kept such 
books and accounts as to comply with the provision of the policy in question. See 
Home Ins. Co. v. Flewellen (Tex. Civ. App.) 221 S. W. 630; Burnett v. Ins. Co., 68 
Mo. App. 343. They were sufficient to show the approximate loss claimed by plaintiff 
in this instance. 

However, there was a conflict in the evidence as to whether plaintiff kept 
proper books and accounts. Defendant complains of plaintiff’s instruction No. 1, 
which covered the entire case, but wholly ignores this defense. As before stated, 
there was no instruction offered on the part of the defendant covering this subject. 
Plaintiff insists that as his instruction covers every essential element necessary for 
him to recover under the allegations of his petition, it was not error for failing 
to cover the defensive matter in question, Defendant claims that this contention is 
correct only when such defensive matter is covered in instructions given on the part 
of the defendant. The decisions on this question seem to show an apparent conflict 
of opinion in reference to the matter. However, the latest decision of our Supreme 
Court holds that in cases of this kind plaintiff may not ignore a similar defense set 
up in the answer unless defendant submits it. In State ex rel. v. Cox, 270 S. W. 113, 
114, 307 Mo. 194, 197, the Supreme Court said: 

“Where an instruction on behalf of the plaintiff authorizes a verdict on a finding 
by a jury of all the affirmative facts necessary for recovery, omitting mention of 
defense pleaded by the defendant, such instruction is erroneous, but it is always 
cured where such matters of defense are presented in an instruction given on behalf 
of the defendant.” (Italics ours.) 

That case involved a gasoline clause in - fire insurance policy. See, also, State 
ex rel. v. Trimble, 236 S. W. 651, 291 Mo. 2 

L As we are required to follow ae latest decision of the Supreme Court 
there is nothing left for us to do but to reverse the judgment and remand the cause 
for a new trial. 

The judgment is reversed and the cause remanded. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


AVERY v. MECHANICS’ INS. CO. OF PHILADELPHIA. (No. 15473.) 
(Kansas City Court of Appeals. Missouri. Feb. 1, 1926. Rehearing Denied 
Feb. 27, 1926.) 

280 Southwestern Reporter 726 
1. INSURANCE—IN DETERMINING VALUE OF APPURTENANCES TO 

REALTY, PROPERTY IS TAKEN AS WORTH AMOUNT FOR WHICH 

IT IS INSURED, LESS ANY DETERIORATION BETWEEN INSUR- 

ANCE OF POLICY AND DATE OF FIRE (REV. ST. 1919, §§ 6229, 6239.) 

In determining value of appurtenances to realty in case of fire, under Rev. St. 
1919, §§ 6229, 6239, property is taken as worth amount for which it is insured, less 
any deterioration between issuance of policy and date of fire. 

(For other cases, see Insurance, Dec. Dig. § 500.) 
2. INSURANCE. 

Burden of proving deterioration of appurtenance to realty between issuance of 
policy and fire is on insurer (Rev. St. 1919, §§ 6229, 6239.) 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 
3. INSURANCE. 

If insurance is on personal property, burden is on plaintiff to show value of 
property at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 646[8]). 


4. INSURANCE—WHERE SUIT IS FOR LOSS OF PERSONAL PROP- 
ERTY, EVIDENCE OF VALUE AT TIME OF FIRE IS REQUIRED 
(REV. ST. 1919, § 6239.) 


Under Valued Policy Act (Rev. St. 1919, § 6239), there must be showing of 
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value of personal property at time fire occurred, and proof by one suing on policy 
of total loss of goods insured is not sufficient. 


(For other cases, see Insurance, Dec. Dig., § 665[4].) 


5. INSURANCE—OVERRULING DEMURRER TO PLAINTIFF’S EVI- 
DENCE AS TO VALUE OF INSURED GOODS HELD NOT ERROR. 
In action on insurance policy covering personal property where plaintiff’s evi- 
dence as to value of goods at time of fire was question for jury, overruling demurrer 
thereto was not error. 
(For other cases see Insurance, Dec. Dig., §668[13].) 


6. INSURANCE—INSTRUCTION THAT, IF PROMISE THAT AMOUNT 
AGREED ON AS DUE UNDER POLICY WAS MADE AND RELIED 
ON BY INSURED AND WAS MATERIAL INDUCEMENT TO ENTER 
SETTLEMENT, AND SUCH AMOUNT NOT PAID AT ONCE, IN- 
SURED WAS NOT BOUND THEREBY, HELD PROPER. 

In action on insurance policy defended on ground of settlement, instruction that 
if promise to pay sum agreed on in settlement at once was made and relied on by 
insured and was material inducement causing him to enter into settlement and if 
such sum was not paid immediately thereafter insured was not bound thereby was 
proper. 

(For other cases, see Insurance, Dec. Dig., § 669[13].) 

7. INSURANCE. 

If immediate payment was part of consideration for settlement of insurance 
claim, it is of essence of contract and condition precedent to its validity. 

(For other cases, see Insurance, Dec. Dig., § 579.) 


10. INSURANCE—EXCLUDING EVIDENCE EFFECT OF WHICH WOULD 
BE TO SHOW VALUE OF HOUSEHOLD GOODS AT TIME POLICY 
WAS ISSUED HELD PROPER (REV. ST. 1919, § 6239.) 

In action on fire insurance policy covering personal property, excluding testi- 
mony as to amount of goods insured left on premises after part thereof was re- 
moved, which amounted to attempt to show value of property at time policy was 
issued, was proper under Rev. St. 1919, § 6239. 


(For other cases, see Insurance, Dec. Dig., § 660.) 


11, INSURANCE—PROPER WAY TO PROVE CASH VALUE OF PER- 
SONAL PROPERTY IS TO TAKE VALUE THEREOF AT ISSUANCE 
OF POLICY AS STATED THEREIN, AND DEDUCT FROM IT DE- 
PRECIATION AND OTHER PROPER DEDUCTIONS THROUGH 
LOSS OR OTHERWISE (REV. ST. 1919, § 6239.) 

Under Rev. St. 1919, § 6239, orderly process in proving cash value of personal 
property is to take its value at issuance of insurance policy as stated therein, and 
deduct from such amount depreciation and other proper deductions through loss or 
otherwise. 

(For other cases, see Insurance, Dec. Dig., § 665[4].) 


Appeal from Circuit Court, Buchanan County; Wm. H. Utz, Judge. 

Action by John F. Avery against the Mechanics’ Insurance Company of Phila- 
delphia. Judgment for the plaintiff, and defendant appeals. Reversed and remanded 
for new trial. 

P John S. Boyer, of St. Joseph, and Crow & Newman, of Kansas City, for ap- 
pellant. 

Landis & Duncan, of St. Joseph, for respondent. 

ARNOLD, J. This is an action to recover the sum of $600 for the total destruc- 
tion of plaintiff’s. household goods, under the terms of a certain ordinary fire in- 
surance policy issued to plaintiff by defendant on February 5, 1924; the life of the 
policy being three years from that date. The household goods in question were con- 
tained in plaintiff’s home at No. 6503 Brown street in the city of St. Joseph, Mo. 

The facts shown are that plaintiff lived with his family at the place designated, 
and that he owned the adjoining house, No. 6501 Brown street, which was imme- 
diately north of that in which plaintiff lived, but that house was not fully completed 
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at the time of the fire. On the night of July 24, 1924, the house at 6503 Brown street, 
together with plaintiff's household goods, were destroyed by fire, with the exception 
of a few articles which were shown to have been damaged. Following the fire, plain- 
tiff moved his family into his house at 6501 Brown street, which, as stated, was 
not completed. 

There is evidence to the effect that there were no articles of furniture in the 
house into which plaintiff moved his family, excepting, possibly, one chair and an 
old bench; that the family slept on the floor on some straw and did their cooking 
in the back yard by a camp fire. The testimony, is further to the effect that there 
were no rugs or carpets, beds or bedding in the house at 6501 into which plaintiff 
moved on the day after the fire. 

The agent of defendant company was notified of the fire, and in a short time 
thereafter an adjuster for defendant called upon plaintiff for the purpose of adjust- 
ing the loss. There is testimony tending to show that plaintiff was greatly in need 
of money at the time; that the adjuster told him that the sum of $300 was the limit 
of defendant’s liability under the policy, that no greater sum than that would be 
paid him, and that if he would accept that amount it would be paid in a few days. 

Plaintiff testified that owing to his financial condition, and relying upon and 
believing the adjuster’s statement that he could not recover a greater sum, he agreed 
to a settlement for $300. This agreement was reached on July 27, 1924, and proof 
of loss for that amount was signed. The draft, however, was not issued until 
September 15, 1924, and plaintiff had no knowledge of its issuance and receipt at 
St. Joseph until October Sth, following. There is no evidence that a -disagreement 
existed between the parties as to the property destroyed requiring the services of 
appraisers as provided in the policy in such an event. Plaintiff insists that the 
settlement was made entirely upon the understanding that the money was to be paid 
at once, and also under the mistaken belief that $300 was all plaintiff was entitled 
to recover under the terms of the policy. 

The evidence in behalf of defendant is contradictory of that of plaintiff relative 
to the conversations and agreements between plaintiff and defendant’s adjuster. The 
adjuster, William E. Gable, testified that plaintiff told him that $300 worth of fur- 
niture, or more, had been removed from the premises prior to the fire. That state- 
ment was denied by plaintiff, who testified that he had not removed any of the 
furniture but, instead, that he had added $100 worth of furniture to his holdings 
between the date of the issuance of the policy and the date of the fire. 

The petition alleges the issuance of the policy for $600, for which he paid 
a premium of $6; the total loss by fire on July 24, 1924, and the giving of a legal 
notice of the fire and loss. Judgment was prayed in the amount of $600 based upon 
the total loss of the*property insured. 

The amended answer pleads the full settlement, prior to the institution of the 
suit, of the claim upon which the petition is based, for the sum of $300, which by the 
terms of the agreement of settlement was to be left with defendant’s agent, Harry 
Niedorp, and for which plaintiff was to issue his receipt in full; that the amount 
was to be delivered to N. D. Biles & Co., lumbre dealers, and that after said agree- 
ment, defendant delivered its draft for $300 to said Niedorp to be delivered to said 
Biles & Co.; that said Niedorp, at all times thereafter, has been able and willing to 
pay the amount so agreed upon, but that plaintiff has refused to accept said amount 
in full settlement, or to consent to its payment to said Biles & Co.; that defendant 
“now tenders into court the said draft,” in compliance with said agreement. 

The reply alleges that plaintiff was ignorant of his rights under the law, to the 
effect that the value of his property, as stated in terms in the policy, could not be 
disputed by defendant; that he relied upon the false and fraudulent statements of 
defendant to the effect that he could not recover in excess of $300 under the terms 
of the policy, and the further statement that such sum would be paid him immediately 
upon his agreement to accept $300 in full, and that said agreement was without con- 
sideration ; that defendant did not comply with the terms of the agreement, in that 
it did not pay plaintiff the said $300 at once and did not tender same for more than 
60 days thereafter. The reply further states that except for the fraudulent misrep- 
resentations of defendant that he would not be permitted to recover the full amount 
of insurance named in the policy, and that the money was to be paid him immediately, 
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he would not have agreed to said sum; that defendant did not comply with the 
terms of the agreement; that at the time of the destruction by fire of the property 
insured, plaintiff was indebted to the N. D. Biles Lumber Company in the sum of 
$180, and that said sum was secured by a lien upon the dwelling house which was 
destroyed by the same fire which destroyed the household goods in question; that 
it was agreed at the time of such purported settlement that the Biles Lumber Com- 
pany’s claim should be deducted from the amount of the settlement for the destruc- 
tion of the house, and that said Biles Lumber Company had no claim of any kind 
or character against any sum or sums to be obtained in a settlement for loss of the 
household goods. : 

Upon the pleadings thus made, the cause was tried to the court and jury:At the 
close of plaintiff’s evidence and again at the close of all the evidence, defendant 
asked, and the court refused, an instruction in the nature of a demurrer. The cause 
was submitted to the jury and resulted in a verdict for plaintiff in the sum of $540. 
Thereupon defendant filed its motion for a judgment non obstante veredicto which 
is in words as follows: 

“Comes now the defendant in the above-entitled cause and respectfully states 
and shows to the court that notwithstanding the verdict of the jury in this case 
for the plaintiff, the defendant is entitled to judgment because there was a dispute 
between the parties, plaintiff and defendant, as to the property removed from plain- 
tiff’s building before the fire, and in reference to depreciation and salvage. The 
verdict of the jury recognizes this fact in the amount returned by the jury, it being 
less than the full amount of the policy, and is, therefore, a finding in favor of de- 
fendant upon the issue. If there was a dispute, then plaintiff was not entitled to 
recover in this case.” 


The motion was overruled, as was also defendant’s motion for a new trial. 
Defendant appealed. 

It is charged the court erred in refusing, at the close of all the evidence, to 
give a peremptory instruction to the jury to find for defendant. The position of 
defendant in this respect is expressed as follows: 

“The plaintiff sought to recover the full amount of the policy covering house- 
hold furniture under some statute with which we are not familiar, without proving 
the cash value of the property at the time of the loss; on objection of Avery, the 
court excluded offer of defendant to prove the actual cash value of the property 
at the time of the loss, and the burden being upon the plaintiff to prove the actual 
cash value of the property at the time of the loss, the peremptory instruction re- 
quested by defendant should have been given.” 

It is argued that plaintiff sought to set aside the settlement evidenced by the 
verified proof of loss, on the theory that defendant falsely and fraudulently repre- 
sented to plaintiff that he was not entitled to the full amount of the policy, and 
that under some mysterious statute, plaintiff was entitled to the full amount of the 
policy, less depreciation and goods removed from the dwelling prior to the fire, with- 
out regard to cash value, and also that plaintiff was to receive $300 at once; that the 
proof of loss was signed September 2, 1924, and no provision is contained therein for 
the payment of the money at once; the draft arrived in St. Joseph October 16th, so 
that there was no evidence authorizing the court to consider the question of false and 
fraudulent representations and time of payment, and therefore the demurrer should 
have been sustained. 

[1, 2] In Smith vy. Ins. Co., 191 S. W. 1034, 195 Mo. App. 379, 384, this court in 
construing sections 7020 and 7030, R. S. 1909, held thatd the extent of liability for 
loss of a building and loss of personal property is determined by different rules; 
that as to appurtenances to realty in case of fire, the property is taken as worth 
the amount for which it is insured by the policy less any deterioration between the date 
of the issuance of the policy and the date of the fire, and the burden of proving the 
amount of such deterioration is on the insurer. Section 7020, R. S. 1909; Stevens v. 
Ins. Co., 96 S. W. 684, 120 Mo. App. 88; Havens v. Ins. Co., 27 S. W. 718, 123 Mo. 
403, 26 L. R. A. 107, 45 Am. St. Rep. 570. While, on the other hand, as to personality 
the property is taken as worth, not the amount for which it is insured, but the 
amount of insurance is conclusively presumed to be only three-fourths of its value 
under section 7030, R. S. 1909 (section 6239, R. S. 1919), which provides that— 
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“No company shall take a risk * * * at a ratio greater than three-fourths 
of the value of the property insured, and when taken, its value shall not be ques- 
tioned in any proceeding.” 

Under the amendment of 1919 (Session Laws, p. 386), commonly known as the 
Valued Policy Act, section 7020, R. S. 1909 (section 6229, R. S. 1919), remained the 
same as applied to appurtenances to real estate, while section 7030, R. S. 1909, was 
modified by section 6239, R. S. 1919, as follows: 

“Provided further, that in. all suits brought upon policies of insurance against 
loss or damage by fire hereafter issued or renewed, the defendant shall not be per- 
mitted to deny that the property insured thereby was worth at the time of the issuing 
of the policy the full amount insured therein on said property covering both real 
and personal property; and provided further, that nothing in this section shall be 
construed to repeal or change the provisions of section 6229 of the Revised Statutes 
o £1919.” 

The rule enunciated in the Smith Case, supra, still remains the law and is ap- 
plicable to real estate. 

[3-5] Defendant insists, and properly, that where the insurance is on personal 
property which is necessarily of a changeable character, the burden of proof is on 
plaintiff to show the value of the property at the time of the fire. Strawbridge v. 
Fire Ins. Co., 187 S. W. 79, 193 Mo. App. 687; Sharp v. Fire Ins. Co., 147 S. W. 
154, 164 Mo. App. 475. Plaintiff claims he sustained this burden by showing total 
loss of the goods insured, but this is not sufficient. Section 6239 fixes the value 
thereof at the amount named in the insurance policy, but it has been held there must 
be a showing of the value of the goods at the time the fire occurred. Whether the 
proof offered by plaintiff on this point is sufficient was a question for the jury, and 
the overruling of the demurrer was not error. 

[6, 7] Defendant also urges there was no evidence of any kind or character 
authorizing the court to consider the question of false and fraudulent representa- 
tions as to plaintiff’s rights under the policy, and as to the time of payment. We 
think this position is correct. Plaintiff had the policy, and therefore the informa- 
tion at hand to show whether he was being defrauded or not. True, he testified that 
the alleged misrepresentations were made to him by defendant’s adjuster, and 
that he relied upon said representations in his agreement to accept $300. The ad- 
juster denied he had made such statements and promises. However, we find no 
instruction directing a finding on the alleged false and fraudluent representations, 
and the point, therefore, requires no ruling by this court. The court did require 
the jury to find, on the question of the alleged promise by defendant that the $300 
would be paid at once, and if they found such promise was made, that it was 
relied upon by plaintiff and was a material inducement to him to enter into such 
settlement, and that such sum was not paid to him immediately thereafter, that 
plaintiff was not bound by such settlement. The rule is that if immediate payment 
was a part of the consideration, it became of the essence of the contract of settle- 
ment and a condition precedent to its validity. Biddlecom v. Acc. Ins. Co., 152 S. 
W. 103, 167 Mo. App. 581; Riley v. Kershaw, 52 Mo. 224. The question was sub- 
mitted in a proper instruction. 

[8, 9] Error. is charged in the giving of instruction A for plaintiff, especially 
to the clause reading “you are further instructed that the burden of proof of depre- 
ciation, if any, is upon the defendant.” This clause clearly is an error and it is so 
conceded by plaintiff. It is a simple rule of law that errors in instructions are pre- 
sumed to be prejudicial, and this rule is not disputed by plaintiff. It was held in 
Perry v. Van Matre, 161 S. W. 643, 646, 176 Mo. App. 100, 107: 

“Where an error in an instruction to a jury occurs at a trial, and it is followed 
by a result prejudicial to the excepting party (as, for instance in this case, by an 
adverse verdict) a reviewing court cannot properly consider the error otherwise 
than as a cause contributing to that result, unless the exact bearing it has had thereon 
can be discerned, and is found to have been harmless to the rights of the complain- 
ing party. This is all that is meant by the declaration that has occasionally been 
made to the effect that “error” is presumptively prejudicial.”’ * * * The burden 
is always on the appellant to convince the court, not only that error was committed 
against him, but that it was prejudicial. * * * When no injury could result 
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from the giving of an erroneous instruction, it is no cause for disturbing the judg- 
ment.” 


We must hold the error in plaintiff’s instruction was prejudicial and therefore 
reversible error. 

[10] Defendant complains that the court erred in refusing to permit it to show 
the cash value of the property remaining in the house at the time of the fire. The 
record fails to show that the court made such ruling. As shown by the record, de- 
fendant’s offer was to show that— 

“The amount of furniture left, after part of the furniture had been removed 
was of less value than $300.” 

“The Court: Well, the objection will be sustained. Now the court is permitting 
you to show what was moved out, if you care to do that. 

“Mr. Crow: Well, we want to show what remained. 

“The Court: Well, the objection will be sustained.” 

As will be seen, this was an attempt to show the value of the household goods 
at the time the policy was issued. Under the provisions of sectoin 6239, R. S. 1919, 
this may be permitted. Strawbridge v. Ins. Co., 187 S. W. 79, 193 Mo. App. 
687, 


[11] The orderly process in proving the cash value of property, as contemplated 
by the statute, is to take the value of the property at the time of the issuance of the 
policy as stated therein ($600 in the case at bar), and deduct from it the deprecia- 
tion and other proper deductions through loss or otherwise. We find no error in the 
ruling of the trial court in excluding defendant’s evidence on this point. 

The only question remaining for our consideration is the charge that the court 
erred in not sustaining the motion to render judgment for defendant notwithstanding 
the verdict, but this queston has been sufficiently answered “and determined against 
defendant in what has been said above. 

For error in instruction A for plaintiff, the judgment is reveresed, and the cause 
remanded for a new trial. 

Bland, J., concurs. 

Trimble, P. J., absent. 


KUSNETZKY vy. SECURITY INS. CO. SAME v. OLD COLONY INS. CO. 
SAME v. PHENIX FIRE INS. CO. (No. 25110.) 
(Supreme Court of Missouri, Division No. 2. Feb. 26, 1926. Remittitur 
March 4, 1926.) 
281 Southwestern Reporter 47 

7. INSURANCE—INSURER MAY ENTERTAIN HONEST DIFFERENCE 

OF OPINION AS TO LIABILITY, AND LITIGATE MATTER WITH- 

OUT BEING GUILTY OF VEXATIOUS DELAY (REV. ST. 1919, § 6337.) 

While ordinarily it is question for jury whether insurance company was guilty 
of vexatious delay under Rev. St. 1919, § 6337, yet defendant is allowed to entertain 
honest difference of opinion as to liability, and to litigate matter in attempt to estab- 
lish his conclusion. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


8. INSURANCE—PENALTIES FOR VEXATIOUS DELAY AND ATTOR- 
NEY’S FEES WILL NOT BE ALLOWED AGAINST INSURER, WHERE 
REFUSAL TO PAY WAS BASED ON CONSTRUCTION OF LAW 
TAKEN IN GOOD FAITH. 

Where insurer based its refusal to pay insurance on its own construction of the 
law taken in good faith, penalties for vexatious delay and attorney’s fees will not 
be allowed. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Jackson County; E. E. Porterfield, Judge. 

Separate petitions, consolidated for trial, by I. Kusnetzky against the Security 
Insurance Company, the Old Colony Insurance Company, and the Phenix Fire Insur- 
ance Company. From judgments for plaintiff against each of the defendants, defend- 
ants appeal. Judgments affirmed on condition that plaintiff remit certain amounts; 
otherwise reversed and remanded. 

Crow & Newman, of Kansas City, for appellants. 
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Walsh & Aylward, Frank P. Walsh, and James P. Aylward, all of Kansas City, 
for respondent. 

Waite, J. The plaintiff filed three petitions in the circuit court of Jackson 
county, one against each of the insurance companies named. The case against the 
Security Insurance Company was stated in three counts, the case against the Old 
Colony Insurance Company in one count, and the case against the Phenix Insurance 
Company in two counts. All three cases were consolidated and tried as one. 

In each count of each petition the plaintiff, at dates mentioned, alleged that he 
was doing business in Jackson county in Kansas City, Mo., under the firm name of 
Middle West Skirt Company, and that the defendant was a crporation engaged in 
the business of insuring property and authorized to do business in the state of 
Missouri; that the defendant for valuable consideration wrote and delivered to 
plaintiff a fire insurance policy, which was made a part of the petition, whereby it 
insured the plaintiff against loss or damage by fire; that while said policy was in 
force, May 28, 1921, the merchandise and stock covered by said insurance company 
was destroyed by fire. The count then set out the value of the property, proofs of 
loss, amount of total insurance, and proportion which each policy should bear, and 
alleged that plaintiff had performed all the requirements of his contract of insurance. 
It further alleged that the defendant had vexatiously failed and refused to pay 
plaintiff the amount due, and asked judgment for the amount due on the policy, 10 
per cent. damages under a statute for vexatious delay, as penalty, and for attorneys’ 
fees. With the exception of the numbers of the policies, names of the defendants, 
and amounts demanded, each count of each petition was substantially the same. 

Each defendant filed an amended answer, alleging that at the date of the issu- 
ance of a policy in each case and a few months prior thereto, the plaintiff was con- 
ducting a business under the name and style of the Middle West Skirt Company, or 
Midwest Skirt Company, which was a fictitious name and not the name of a corpora- 
tion authorized to do business in the state; that the plaintiff at no time applied to 
the secretary of state for a license authorizing him to do business under said ficti- 
tious name, and that no license or authority at any time was ever issued to plaintiff 
to transact business under said fictitious name; that prior to the institution of the 
suit, and shortly after the alleged loss, the defendant tendered plaintiff the amount 
paid as premium on the policy. 

Plaintiff filed a reply to each answer, denied such allegations as were not ad- 
mitted, and alleged further that the defendant was estopped to assert the forfeiture 
of a policy by reason of matters alleged in the answer; that the defendant at the 
time of the issuance of the policy and prior thereto knew well that plaintiff was the 
sole owner and proprietor of the property insured, and was not misled;:that the 
defendant was informed by the plaintiff of these facts before the issuance of the 
policy, which it solicited knowing that it was intended to insure the property owned by 
I. Kusnetzky, and any defense it might have had was thereby waived; if plaintiff 
had not complied with the law, which he denied, defendant was estopped to assert 
the forefeiture and avoidance of the policy. It is further averred in each reply that 
sections 13276 to 13280, R. S. 1919, were unconstitutional, in contravention of certain 
sections of the Constitution of the United States and of the state of Missouri. 

Plaintiff offered evidence to show the value of the property destroyed, that the 
matter was adjusted with the Underwriters’ Adjusting Company and the adjuster for 
plaintiff, and the amount sued for was the loss determined by such adjusters. 

The evidence showed that, at the time the policies were issued, and at all the 
times mentioned, plaintiff was conducting the skirt business under the name of the 
Middle West Skirt Company; the policies were issued in that name; that after the 
loss and before the institution of the suits the defendants tendered to the plaintiff 
the premiums received. 

Evidence also was offered without contradiction to prove that, at the time of the 
issuance of the policies, and for a long time prior thereto defendants’ agents, who 
issued the policies, knew that Kusnetzky was doing business under the name of the 
Middle West Skirt Company, and that he was manufacturing and selling clothing 
under that name. 

The defendants offered to prove that plaintiff had never made application to the 
secretary of state for permission to do business under that fictitious name, and was 
never registered by that name. Upon objection of plaintiff that evidence was ex- 
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cluded. It was admitted that, after the suit was started, defendant deposited with 
the clerk the full amount of the premiums, with the costs that had accrued. 

There was judgment for the plaintiff against each of the defendants on each 
and every count of each petition. The amounts for which judgments were rendered 
against the defendants were as follows: 

Phenix Fire Insurance Company, first count, principal and interest $2,704.75 
Phenix Fire Insurance Company, first count, penalty 

Phenix Fire Insurance Company, first count, attorney fees 

Phenix Fire Insurance Company, second count, principal and interest 
Phenix Fire Insurance Company, second count, penalty 

Phenix Fire Insurance Company, second count, attorney fees 

Old Colony Insurance Company, principal and interest........... Neda cute’ 
Old Colony Insurance Company, penalty 

Old Colony Insurance Company, attorney fees...........cccccccccccevces 
Security Insurance Company, first count, principal and interest 

Security Insurance Company, first count, attorney fees 

Security Insurance Company, first count, vexatious delay 

Security Insurance Company, second count, principal and interest 

Security Insurance Company, second count, attorney fee 

Security Insurance Company, second count, vexatious delay 

Security Insurance Company, third count, principal and interest 

Security Insurance Company, third count, attorney fees 

Security Insurance Company, third count, vexatious delay 

The defendants appealed from all the judgments, and the cases were heard here 
as one. 

I. Appellants assign error to exclusion by the court of evidence showing that 
plaintiff never registered or applied to register the name of Middle West Skirt Com- 
pany with the secretary of state, on the ground that a contract of insurance in the 
absence of such registration is void, under sections 13276 and 13279. 

[1] The construction of these statutes has been under consideration by this court 
in two recent cases, and by the Kansas City Court of Appeals in two recent cases. 
State ex rel. Nolen v. Nelson (Mo. Sup.) 275 S. W. 927; Bassen v. Monckton (Mo. 
Sup.) 274 S. W. 404; Ditzell v. Shoecraft (Mo. App.) 274 S. W. 880; Reitherman v. 
Wheeler (Mo. App.) 247 S. W. 222. The last case decided by this court en banc 
was State ex rel. Nolen v. Nelson. There the party, a corporation, which claimed that 
a contract was void because of the failure to register a fictitious name, knew the 
parties it was contracting with, and accepted the benefits of the contract with knowl- 
edge that they were operating under a fictitious name. It was held that it was 
estopped to deny the validity of the contract. The same conclusion was suggested in 
the Bassen Case, supra. In the present case it was shown without contradiction that 
the defendant insurance companies, through their agents, knew definitely that Kus- 
netzky was sole owner of the Middle West Skirt Company. They dealt with him 
with that knowledge, wrote policies with that knowledge, accepted the premiums paid 
by him with that knwoledge, and allowed him to believe he was insured. They 
received the benefits of the contract which they claim was void, and by their con- 
duct induced plaintiff to act to his prejudice. They are therefore estopped to assert 
its invalidity. 

It is earnestly argued by counsel for appellants here that the statute is intended 
to prevent fraud. Exactly. The particular fraud in contemplation undoubtedly was 
the deception of persons dealing with any institution trading under a name other than 
the actual name of the owners. One could hardly imagine any kind of a fraud which 
the statute would prevent other than that permitted by such concealment. When 
the defendants, with full knowledge of the facts, made the contracts sued on, it would 
be a gross fraud upon the plaintiff to permit them to repudiate the burdens of the 
contracts without showing or attempting to show that they were in fact injured or 
inconvenienced by reason of the alleged violation of the law on the part of the 
plaintiff. The statute was not intended to be an instrument of fraud. 

Appellants may claim that they received no benefits from the contract because 
they tendered back the »r<miums which were paid. So they did, after the loss, but 
during all the time prior thereto they permitted the plaintiff to believe that he was 
insured. The policies ran on without complaint or suggestion that his contract was 
not in full force and his property covered by their policies. It is said that some 
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policies had expired and the policies in suit, or some of them, were renewals. The 
defendants did not tender the premiums paid on the policies which had run out. 
They tendered only premiums on those on which their liability had accrued, and made 
that tender, not for the purpose of doing equity, or placing the plaintiff in statu quo, 
but for the purpose of laying a technical ground to avade their contracts. There 
was no way by which they could put plaintiff in statu quo. So, under the ruling 
in the Nelson Case, the defense of estoppel was fully established. 

{2] II. Since the appellants argue the question, we will consider whether the 
sections of the statute under consideration would make the contract void regardless 
of the estoppel. Appellants rely upon the general rule that no action can be main- 
tained upon a contract which is forbidden by the statute; that such a contract is void. 
Cherokee Live Stock Ass’n v. Cass L. & C. Co., 40 S. W. 107, 138 Mo. 394, loc. cit. 
406. The statute under consideration here does not declare void any contract made in 
violation of its terms. Sections 13276 and 13279 are as follows: 

“Sec. 13276. Fictitious Names. That every name under which any person shall 
do or transact any business in this state, other than the true name of such person, is 
hereby declared to be a fictitious name, and it shall be unlawful for any person to 
engage in or transact any business in this state under a fictitious name without first 
registering name with the secretary of state as hereinafter required.” 

Secs. 13278, 13279. “Penalty for failure to Register. Any person who shall 
engage in or transact any business in this state under a fictitious name, as in this 
article defined, without registering such name as herein required, shall be deemed 
guilty of a misdemeanor.” 

{3] As we held in Bassen v. Monckton, supra, the statute does not in terms nor 
by implication make void a contract entered into by a party under a fictitious name, 
but affixes a penalty for the violation of the statute as for the commission of a mis- 
demeanor. While the court will not lend its aid to a person who founds his action 
on a contract which contemplates the violation of law, nevertheless, where a contract, 
not prohibited by law, has been fully executed by the person who seeks to enforce it, 
he may recover from the person receiving the benefit, although in rendering the 
service he was guilty of a misdemeanor. That was clearly stated in the case of 
Smythe v. Hanson, 61 Mo. App. loc. cit. 287, 288. Apply that principle to the facts 
in this case. What law was the plaintiff violating by accepting the policies of in- 
surance on his property? It was his property. That is not disputed. He had a 
right to protect it by insurance or by putting it in a fireproof vault. 

In the case of Ditzell et al. v. Shoecraft, 274 S. W. 880, Judge Arnold of the 
Kansas City Court of Appeals, in a very thoughtful and well-considered opinion, 
reviewed the authorities on this question, and thus summarized the result of his 
research (loc. cit. 884) : 

“An examination of the Missouri cases relied upon by defendant shows they are 
all cases where the undertaking itself was forbidden under the statute, and they are 
not therefore decisive of the case at bar, wherein the undertaking, the acceptance, 
was in no sense made unlawful by the statute. It is the universal rule, applicable to 
statutes such as the one here involved, that, where acts sought to be regulated are 
in themselves lawful, and no qualification therefor required, the penalty is directed 
only against the person who violates the statute.” 

Examination of some of the cases cited by appellant shows their inapplicability 
to a case like this. They all are where the contract condemned contemplated the 
performance of an unlawful act, such as the lease of Indian lands (Cherokee Live 
Stock Ass’n v. L. & C. Co., 40 S. W. 107, 138 Mo. 394); a bucket shop gambling 
contract (Connor v. Black, 24 S. W. 184, 119 Mo. 126); St. Louis Fair Association 
v. Carmody, 52 S. W. 365, 151 Mo. 566, 74 Am. St. Rep. 571, was a race track gam- 
bling contract; the sale of lottery tickets (Kitchen v. Greenabaum, 61 Mo. 110); 
the lease of a premises for a bawdy house (Sprague v. Rooney, 16 S. W. 505, 104 
Mo. 349). 

In the case last cited, the court quoted from a former case: 

“The principle of public policy is that no court.will lend its aid to a man who 
grounds his action upon an immoral or illegal act.” 

The case of Haggerty v. Ice Co., 44 S. W. 114, 143 Mo. 238, 40 L. R. A. 151, 
65 Am. St. Rep. 647, involved a violation of the game law. Peltz v. Long, 40 Mo. 
532, was upon a note given in consideration of goods sold to the Confederate army. 
Bernard v. Lupping, 32 Mo. 341, was for breach of contract to perform labor on 
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Sunday, in violation of law. Tri-State Amusentent Co., 90 S. W. 1020, 192 Mo. 404, 
4L. R.A. (N. S.) 688, 111 Am. St. Rep. 511, 4 Ann. Cas. 808, involved the enforce- 
ment of a race track gambling contract. 


So each and every case cited by respondent to sustain his position is where the 
contract in issue, in and of itself, contemplated a violation of law. There is nothing 
of that kind in this contract. Applying for an insurance policy and accepting one on 
property owned, in good faith, by the party applying for it, is not an unlawful 
transaction. If the defendants are correct, see how it would operate: One could 
buy on credit a car from the Capital Motor Company; he could get his gasoline and 
have his car repaired at the Efficiency Garage; he could get his groceries at the 
Delmonico, his ice cream at the Purity Ice Cream Company, his clothing at the 
Golden Eagle Clothiers, his milk from the Model Dairy, his bread at the Home 
Bakery; and, after having worn out and eaten all the stuff thus acquired without 
paying for it, he could defeat all suits brought to recover pay because those names 
had never been registered. His contracts were void, and he owed nothing. And a 
person who would engage in that enterprise would be, by defendants’ code, a right- 
eous citizen, enforcing the law because he was guilty of the most nefarious frauds! 
We discussed the principle at some length in the Bassen Case, supra. 


The case of State ex rel. v. Cox is cited, 306 Mo. 537 (268 S. W. 87, 37 A. L. R. 
1456), a case which appellants say is strictly in point. That was an action on an 
insurance policy, and we held that the plaintiff had no insurable interest in the prop- 
erty destroyed, an automobile, because he had not complied with the statute relating 
to the transfer of title, which declares that an attempted transfer of title, without com- 
pliance with certain conditions, is absolutely void. That was a question of title. The 
plaintiff had no title in the property which he sought to insure. Where certain formali- 
ties are required by law, in order that property may be transferred, title does not pass 
from one to another without compliance with the regulation. The law requires a cer- 
tain formal contract to convey title to real estate, and title does not pass without com- 
pliance with the law. One cannot insure a building on real estate as owner, unless he 
owns it. He might insure an equitable interest in it or something of that sort. The 
plaintiff in the Cox Case might in equity have enforced a legal and formal transfer of 
the automobile. The opinion does not claim that he had no claim on it, but his claim. 
had not ripened into a title by conforming to the requirements of the law which was 
intended to protect purchasers against thefts. How does that compare with this case? 
It is not disputed that the plaintiff here owned the property insured, or that the 
defendants knew he owned it. He was not attempting to insure something to which 
be had no title. Owning it, he had a right to insure it, whether he traded in it or 
not. If appellants are correct, plaintiff could not rent a fireproof vault for his 
goods, nor enter a contract to have fire extinguishers installed. 


[4] IV. The respondent contends that the statute (section 13276 and others) 
is unconstitutional. As we pointed out in the Bassen Case, a statute will not be 
given a construction which would render it unconstitutional or unreasonable if it is 
susceptible of a reasonable construction. 

Section 4, art. 2, of the Constitution, declares that: 

“All persons have a natural right to life, liberty and the enjoyment of the gains 
of their own industry.” 

[5, 6] It is not within the power of the Legislature to forbid a man to transact 
any business otherwise perfectly lawful. The statutes leveled at gambiing contracts 
immoral contracts, and that kind of a thing could not be made to apply to a moral, 
lawful, and otherwise harmless contract. The statute could not be enacted which 
would forbid a man to acquire earnings by honest means and to dispose of them by 
honest means. The plaintiff in this case owned the property, a fact which cannot be 
disputed. If any statute were enacted which prohibited him from insuring that prop- 
erty, it would be unconstitutional. State v. Mo. Tie & Timber Co., 80 S. W. 933, 181 
Mo. loc. cit. 554, 555, 65 L. R. A. 588, 103 Am. St. Rep. 614, 2 Ann. Cas. 119; 12 
C. J. 945; State v. Julow, 31 S. W. 781, 129 Mo. 163, loc. cit. 174, 29 L. R. A. 257, 
50 Am. St. Rep. 443; Blum v. N. Y. Life Ins. Co., 95 S. W. 317, 197 Mo. 513, 8 
L. R. A. (N. S.) 923, 7 Ann. Cas, 1021. The cases cited by appellant relating to for- 
eign insurance companies are not in point, in view of this very constitutional ques- 
tion. In Booth v. Scott, 205 S. W. 633, 276 Mo. loc. cit. 31, the opinion pointed out 
that the state has plenary power to exclude foreign corporations altogether. Suck 
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corporations are intangible entities arid exist by the law which creates them. They 
have no natural rights; the provision of the Constitution cited above does not apply 
to them. The reasonable and constitutional construction of the statute under consid- 
eration shows that it does not forbid the plaintiff to engage in business. He owned 
his goods. He had a right to own them, and he had a right to insure them. No law 
restricting that natural and constitutional right would be of any validity. The statute 
did not forbid his buying, selling, and insuring his goods. It did not forbid his using 
a fictitious name under which to trade. The fact that he chose to affix a fictitious 
name to the transaction could not make unlawful the enjoyment of a perfectly con- 
stitutional right. The statute required only that he should register a fictitious name 
if he used it. His violation of the law was not in transacting business or insuring 
his goods. The law violated was the requirement that he register, and he violated 
the law when he failed to register; the statute fixes a proper penalty for that vio- 
lation. See Heller v. Lutz, 164 S. W. 123, 254 Mo. 704, L. R. A. 1915B, 191, where this 
court held that a statute declaring that assignments of wages and salaries not yet 
earned was constitutional. The court there pointed out, 164 S. W. 127, 254 Mo. loc. 
cit. 717, that unearned wages are not property nor choses in action, and have no poten- 
tial existence. From the discussion in the opinion, it is very clear that a statute 
which would forbid the assignment of earned wages would be unconstitutional (164 
S. W. 121, 254 Mo. loc. cit. 712). 

Cases are cited construing the law requiring a physician to procure a license 
before he is authorized to practise medicine. O’Bannon v. Wydick (Mo. App.) 198 
S. W. 432; Id., 220 S. W. 853, 281 Mo. 478. There it is held that, where one under- 
takes to practise medicine without procuring a license therefor, he cannot recover 
for alleged services rendered. The reason is he has rendered no service. He is not a 
physician until he has passed a satisfactory examination and has a license showing that 
fact. Such cases are not in point. 

[7] V. The respondent insists upon the correctness of the judgment allowing 
him the penalties and attorney fees for the vexatious delay. While ordinarily, it is 
a question for the jury to determine whether a defendant was guilty of vexatious 
delay, under the statute, section 6337, R. S. 1919 (Hicks v. Life Ins. Co., 190 S. W. 
661, 196 Mo. App. loc. cit. 178; Keller v. Home Life Ins. Co., 95 S. W. 903, 198 Mo. 
loc. cit. 460), yet the defendant in such case is allowed to entertain an honest differ- 
ence of opinion as to liability and to litigate the matter in an attempt to establish 
his conclusion. Non-Royalty Shoe Co. v. Assurance Co., 210 S. W. 37, 277 Mo. 422; 
Berryman v. Southern Surety €o., 227 S. W. 96, 285 Mo. loc. cit. 397. 

{8] In this case the matter relied upon by appellant was not a question of fact 
but a question of law. The facts, so far as they show dilatory tactics, in delaying 
the trial or in prosecuting appellant’s appeal to this court, do not appear unusual. 
The essential fact upon which the respondent relies is the refusal to pay after the 
amount of the loss was correctly ascertained. That refusal was based on appellant’s 
construction of the law. While we think appellants’ position was wholly unfounded, 
and that a reasonable consideration of the statute under the authorities ought to have 
convinced them that the statute afforded no defense to the action, still we are unable 
to say that their position was not taken in good faith, in an honest belief that there 
was a fair chance to procure a construction in accordance with their views. These 
cases were tried and appealed before the Nolen Case and the Bassen Case were 
decided. The appellant had not an authoritative construction on these stautes when 
the cases were appealed. So we are not prepared to hold that the plaintiff is entitled 
to enforce the penalties for vexatious delay. Therefore, if the plaintiff, within 10 
days, shall remit the amounts allowed as attorneys’ fees and damages, as follows: 
From first count in judgment against Phenix Fire Insurance Company, the 

sum of $ 750.00 
And in the second count against Phenix Fire Insurance Company, the sum of 1,500.00 
And from the judgment against the Old Colony Insurance Company, the 

sum of 
And from the judgment against the Security Insurance Company, on first 

count, the sum of 150.00 
And from the second count, the sum of............eesceeeeeee BoA Aettes es 180.00 
And from the third count, the sum of 750.00 

j nts will be affirmed. Otherwise the judgments will be reversed, and 
the cause remanded. 

All concur. 
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BOOHER v. ADAMS COUNTY FARMERS’ MUT. FIRE & LIGHTING 
INS. CO (No. 5076.) 
(Supreme Court of North Dakota. Feb. 25, 1926.) 
208 Northwestern Reporter 104 
(Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 

SURED PREMISES WERE OCCUPIED WITHIN TEN DAYS PRIOR 

TO FIRE. 

For reasons stated in the opinion, it is held, that there is sufficient evidence to 
support the verdict of the jury upon the question of the occupancy of the premises 
within the terms of a fire insurance policy. 

(For other cases, see Insurance, Dec. Dig., § 665[3].) 


Appeal from District Court, Adams County; Thomas H. Pugh, Judge. 

Action by S. V. Booher against the Adams County Farmers’ Mutual Fire & 
Lightning Insurance Company. Judgment for the plaintiff and defendant appeals. 
Affirmed. 

F, M. Jackson, of Hettinger, for appellant. 

Jacobsen & Murray, of Mott, and Paul W. Boehm, of Hettinger, for respondent. 

Per Curiam. Plaintiff sues to recover on a policy of fire insurance, the build- 
ing covered having been destroyed by fire on or about June 4, 1924. The jury returned 
a verdict for the plaintiff. The defendant appeals from the judgment and chal- 
lenges the sufficiency of the evidence. Other errors are specified in the assignments, 
but the only one argued relates to the sufficiency of the evidence to support the ver- 
dict upon the question of the occupancy of the premises at the time of the loss, and 
the value of the property. 

The building was a small dwelling house located on a farm in Adams county. 
The place had been occupied until the latter part of April, 1924. The policy con- 
tained a stipulation that it should be void if the property remained unoccupied for 
10 days. The defendant contends that the building was unoccupied from the latter 
part of April, until and up to the time of the fire. The plaintiff claims that he 
rented the property to some transients, who occupied the same within 10 days prior 
to the fire. The company asserts that the evidence is wholly insufficient to show 
any such occupancy. 

The plaintiff testifies to the leasing of the property to the transients, and his testi- 
mony in that regard is corroborated by other witnesses. One witness testifies that 
he saw two men on the premises some time during the last three days of May. The 
witnesses described the outfit kept there by the men. The trial court was of the 
opinion that the evidence was sufficient to support the verdict, and there being a 
conflict therein, the question of its sufficiency was for the jury. We think that in 
this the trial court was correct. The evidence is in dispute, but there is enough 
in the record to support the finding that the premises were occupied in fact within 
10 days prior to the fire, and also as to the value of the property. 

There is no merit in any of the questions urged on this appeal. 

The judgment of the trial court is affirmed. 


SIMONS v. HARBER et al. (No. 13569.) 
(Supreme Court of Oklahoma. May 12, 1925, Petition for Rehearing 
Withdrawn June 10, 1925.) ¢ 
(Syllabus by the Court.) 

INSURANCE—PETITION HELD TO STATE CAUSE OF ACTION 

AGAINST LENDER FOR NEGLIGENT FAILURE TO COMPLY WITH 

AGREEMENT TO HAVE POLICY OF INSURANCE ON BORROWER'S 

PROPERTY VALIDATED BY COMPANY. 

Where the borrower brings action for damages against the lender, based upon 
the lender’s failure to perform his part of a separate, independent, parol agreement, 
and in his petition it is, in substance and effect, alleged that, in addition to the mort- 
gage security in writing, an independent, parol, collateral agreement was entered 
into between the parties, by which the borrower delivered his fire policy to the lender 
upon the condition, understanding, and agreement that the lender would attend to 
having the fire policy validated by the insurer, and that the lender failed and neglected 
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to comply with his agreement to have the policy validated, and that damages resulted 
to the borrower as a direct and proximate result of such failure and negligence upon 
the part of the lender, the petition states a cause of action in favor of the borrower 
and against the lender for such actual damages as directly and proximately resulted 
from the lender’s failure to have the insurance validated. 

(For other cases, see Insurance, Dec. Dig., § 104.) 


2. INSURANCE—OVERRULING MOTION OF DEFENDANT FOR JUDG- 
MENT NOTWITHSTANDING VERDICT FOR PLAINTIFF HELD 
PROPER. 

Upon examination of the petition in the instant case, it is held that it states a 
good cause of action in favor of the plaintiffs and against the defendant, and the de- 
murrer was properly overruled; and, the defendant not being entitled to a judg- 
ment under the pleadings, and the evidence being sufficient to sustain the verdict 
of the jury, the motion of defendant for judgment notwithstanding the verdict was 
properly overruled. 

(For other cases, see Insurance, Dec. Dig., § 104.) 


3. APPEAL AND ERROR—VERDICT AND JUDGMENT, REASONABLY 
SUPPORTED BY COMPETENT EVIDENCE, NOT SET ASIDE ON 
APPEAL BECAUSE OF INSUFFICIENCY OF EVIDENCE. 

Where plaintiff’s petition states a cause of action in his favor and against the 
defendant, and the petition, the verdict returned by the jury, and the judgment en- 
tered thereon are reasonably supported by competent evidence adducd by the plain- 
tiff upon the trial, the verdict and judgment will not be set aside on appeal because 
of alleged insufficiency of the evidence. 

(For other cases, see Appeal and Error, Dec. Dig., § 1001[1].) 


4. APPEAL AND ERROR—AS GENERAL RULE, DEFENDANT MAY NOT 
COMPLAIN THAT JURY RETURNED VERDICT FOR PLAINTIFF 
FOR LESS THAN HE WAS ENTITLED TO. 

As a general rule, a defendant cannot be heard to complain that the jury, in the 
trial of the cause, returned a verdict for plaintiff for less than he was entitled to 
under his pleading and evidence. 

(For other cases, see Appeal and Error, Dec. Dig., § 1033[9].) 

Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Seminole County; John L. Coffman, Judge. 

Action by T..W. Harber and Kate Harber against H. N. Simons for recovery of 
money and costs. Judgment for plaintiffs, and defendant appeals. Affirmed. 

ie John W. Willmott, of San Diego, Cal., and R. J. Roberts, of Wewoka, for plain- 
tiff im error. 


Robert Burns, of Oklahoma City, and Pryor & Stokes, of Wewoka, for defend- 
ants in error. : 

Tuompson, C. This action was commenced in the district court of Seminole 
county, Okl., by T. W. Harber and Kate Harber, defendants in error, plaintiffs 
below, against H. N. Simons, plaintiff in error, defendant below, to recover the 
sum of $1,500 and for costs. The parties will be referred to as plaintiffs and de- 
fendant, as they appeared in the lower court. 

The amended petition, among other things, alleged, in substance, that plaintiffs 
secured a loan from the defendant in the sum of $600, and, to secure the payment 
thereof, they executed their note and real estate mortgage on 80 acres of land in 
Seminole county, upon which was located their residence; that, by the terms of the 
mortgage, they were to secure fire insurance on the dwelling house located thereon 
with some insurance company for the sum of $800, with loss payable clause to the 
defendant; that, as an additional security, the plaintiffs delivered to the defendant 
a certain fire insurance policy with the Actna Fire Insurance Company of Hartford 
for the amount of $1,500, already held by them, with the oral understanding and 
agreement that the defendant should procure from the insurer its consent to the 
mortgage, with a loss payable clause in favor of the defendant to be attached to 
the insurance policy; that said policy contained a provision that it should be void 
in case a mortgage should be placed upon the property without the consent of the 
company; that the defendant failed and neglected to secure the consent of the com- 
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pany and to have said consent and loss payable clause attached to said policy; that 
before the expiration date of the policy, and while the policy was still in the posses- 
sion of the defendant, the building described and insured against fire by the policy 
burned and became a total loss, and that when the policy was procured from the 
defendant it was found that defendant had failed to‘comply with his agreement to 
get the company to approve the mortgage and consent to pay the insurance to the 
mortgagee as his interest might appear, and the company declared the policy void 
and refused to pay the insurance under the terms of the policy; that by the failure 
of the defendant to perform his promise and get the consent of the company to the 
mortgage the plaintiffs sustained a loss and damage in the sum of $1,500, and prayed 
judgment for said amount. A copy of the policy was attached to the petition. The 
defendant demurred to the amended petition, which demurrer was overruled and 
exception allowed. 

Defendant answered by way of general denial, and denied specially that any 
agreement was made concerning the insurance policy other than as was set out in the 
mortgage, and set up nine different reasons why the policy of insurance was void, 
and for further answer alleged that plaintiffs were granted a settlement of their 
claim under the policy, and had surrendered the policy, and were thereby etsopped 
from claiming damages against the defendant. 

Plaintiffs replied by way of general denial, and alleged that the policy of in- 
surance, in addition to insuring the buildings for $1,500, which were part of the 
realty covered by the mortgage, in a separate provision also insured their household 
goods in the sum of $500, and that the insurance company had paid them the $500 
for loss of their household goods, but denied liability so far as the buildings were 
concerned and refused settlement upon the grounds that they had mortgaged the 
premises without obtaining their consent and without having attached to said policy 
said consent with a loss payable clause in favor of the mortgagee. The cause was 
tried to the court and jury, and at the close of the testimony the jury rendered its 
verdict in favor of the plaintiffs in the sum of $750. 

Motion for new trial was filed by the defendant, heard and overruled; exception 
reserved by the defendant. Motion was filed by defendant for judgment against 
the plaintiffs, notwithstanding the verdict, which motion was heard and overruled and 
exception reserved. Judgment was pronounced by the court upon the verdict of the 
jury in favor of the plaintiffs and against the defendant in the sum of $750 and 
costs, and the cause comes regularly upon appeal by the defendant to this court 
from said judgment. 

The attorneys for defendant set up four assignments of error, which are as 
follows: 

“(1) Motion for judgment non obstante veredicto considered with demurrer 
to amended petition. 

“(2) Plaintiffs’ oral agreement alleged in their amended petition inadmissible 
because: (a) If prior or contemporaneous with execution of the mortgage, the same 
was merged in it as a written agreement which cannot be varied by parol evidence; 
or (b) if subsequent to execution of written contract, the same is nudum pactum 
and without consideration. 

“(3) Written contract can only be altered by an agreement in writing. 

“(4) Verdict contrary to law and contrary to evidence.” 

[1, 2] The undisputed evidence in this case is that the loan was made to the 
plaintiffs by the defendant; that the mortgage was executed, which required that 
the property be insured for the sum of $800 by a policy to be obtained by plaintiffs, 
with a loss payable clause to the defendant as mortgagee; that it was then ascer- 
tained by the defendant that the plaintiffs already had insurance on the residence in 
the sum of $1,500, and on the household goods in the. sum of $500, and that this 
policy was turned over to the defendant by the plaintiffs and retained by him. A 
sharp conflict between the testimony of the plaintiffs and the defendant as to the 
oral understanding in regard to which one of them should secure the insurance 
company’s consent to the mortgage and to secure a loss payable clause to the mort- 
gagee to be attached to the policy. The plaintiffs claimed that the defendant informed 
them that such consent and such a clause should be obtained from the insurance com- 
pany, that he was accustomed to doing those things frequently, and he would attend 
to it for them and keep the policy as an additional pledge of further security to him 
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for the loan. The defendant denied this. These questions were submitted to the 
jury under proper instruction of the court, and all questions of disputed facts and 
all contradictions in the testimony are concluded by the verdict of the jury in favor 
of the plaintiffs’ contention as to the oral understanding. 

[5] Attorneys for defendant, in their brief, contend that the parol agreement 
was not admissible in this case under section 5035, Comp. Stat. 1921, which is as 
follows: 

“The execution of a contract in writing, whether the law requires it to be writ- 
ten or not, supersedes all the oral negotiations or stipulations concerning its matter, 
which preceded or accompanied the execution of the instrument.” 

And they cite in support of their contention the case of Ozark States Trust 
Co. v. Winkler, 202 P. 12, 84 Okl. 7, where the court said: 

“The execution of a contract in writing supersedes all the oral negotiations or 
stipulations concerning its terms and subject-matter which preceded or accompanied 
the execution of the instrument, in the absence of accident, fraud, or mistake of 
fact; and any representations made prior to or contemporaneous with the execution 
of the written contract are inadmissible to contradict, change, or add to the terms 
plainly incorporated into and made a part of the written contract.” 

And they cite a long list of other cases upon this general proposition, but, upon 
examination of the cases relied upon, the oral agreements sought to change, qualify, 
or modify the written agreements, and were inconsistent with and contradictory of 
the written agreement. The proposition presented here is entirely different. There 
was no reference to the $1,500 insurance already held by the plaintiffs, but they were 
to secure a policy for $800, and the written contract nowhere at no time and no 
place, contemplated the pledging of the $1,500 policy already held by the plaintiffs. 
In our view of the case, it makes no difference when the policy was delivered. It 
was a separate and divisible contract and agreement as an additional pledge of se- 
curity from that contained in the mortgage, and the oral contract in this case is not 
in conflict with the written agreement, nor is it inconsistent with or contradictory 
of said agreement. The defendant, being versed in the insurance business, and know- 
ing that the consent of the insurance company should be had and that a loss payable 
clause should be attached to the policy, under the evidence, agreed and assumed the 
obligation of securing said consent and securing said clause to be so attached, and 
the jury settled this proposition by its verdict, and its verdict is reasonably sustained 
by the evidence in the case. The failure of the defendant to perform this obliga- 
tion resulted in a total loss to the plaintiffs of the entire insurance on their home 
located on the mortgaged property in the sum of $1,500. We are of the opinion that 
upon such state of facts the plaintiffs’ petition stated a good cause of action, and 
that the same was good against a demurrer, and that the defendant was not entitled 
to judgment upon his motion notwithstanding the verdict of the jury, and that both 
the demurrer and the motion were properly overruled by the court. 

{3] The contention that the verdict is contrary to the evidence and contrary to 
the law cannot be sustained, as the plaintiffs’ evidence fully supports the allegations 
of the petition and the verdict of the jury; and their further contention that the 
plaintiffs were entitled to the full amount of the policy in the sum of $1,500 or were 
entitled to nothing, and that the verdict for $750 is contrary to law, is not tenable. 

[4] It is our opinion that the defendant cannot be heard to complain because 
the jury in its verdict did not give the plaintiffs enough, but that the verdict was 
smaller than they were entitled to. This might be cause for complaint by the plain- 
tiffs, but it is not available to and furnishes no grounds for reversal by the defendant. 

We are of the opinion that the verdict of the jury and the judgment of the 
court are fairly supported by the record in this case, and we are therefore of the 
opinion that the judgment of the lower court should be and is hereby affirmed. 
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REDFEARN v. rs CENT. INS. CO. (No. 15851.) 
(Supreme Court of Oklahoma. Jan. 1926. Rehearing Denied Feb. 16, 1926.) 
243 Pacific ae 929 

(Syllabus by the Court) 


INSURANCE—IN SUIT ON STANDARD FIRE INSURANCE POLICY 
DEFENDED ON RIOT CLAUSE, INSURER HAS BURDEN TO PROVE 
THAT LOSS WAS CAUSED DIRECTLY OR INDIRECTLY BY RIOT; 
IF INSURER PROVES LOSS WAS CAUSED DIRECTLY OR _ INDI- 
RECTLY BY RIOT AND INSURED DOES NOT PROVE THAT FIRE 
WAS RESULT OF SOME OTHER INTERVENING CAUSE, DIRECT- 
ING VERDICT FOR INSURER IS NOT ERROR. 


In a suit to recover on a standard form fire insurance policy where the defense 
is based upon what is known as the “riot clause,” the burden is upon the insurer 
to prove that the loss was caused directly or indirectly by the riot. If such burden 
is sustained, and the plaintiff fails to produce evidence reasonably tending to sustain 
his theory that the fire was the result of some other. intervening cause, it is not 
error for the trial court to direct a verdict for the defendant. 

(For other cases, see Insurance, Dec. Dig., § 646[6], 668[10].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Tulsa County; Edwin R. McNeill, Judge. 

Action by William Redfearn against the American Central Insurance Com- 
pany. Judgment for the defendant, and plantiff appeals. Affirmed. 

Fred Ptak and Hayson & Lukenbill, all of Oklahoma City, and Ward & Chase, 
of Tulsa, for plaintiff in error. 

Geo. B. Rittenhouse, F. A. Rittenhouse, Frank E. Lee, and John F. Webster, 
all of Oklahoma City, for defendant in error. 

Ray, C. This suit is to recover on fire insurance policies on a theater build- 
ing and a hotel building located in the negro section of the City of Tulsa, conceded 
to have been in force at the time the buildings were totally destroyed by fire. The 
defense was that the loss was caused directly or indirectly by a riot. Each of the 
policies contained this clause: 

“This company shall not be liable for loss caused directly or indirectly by in- 
vasion, insurrection, riot, civil war or commotion, or military or usurped power, or 
by order of any civil authority. * * *” 

The court directed a verdict for the defendant and entered judgment on the 
verdict, from which plaintiff appeals. 

The only assignments of error argued by plaintiff are that the court erred in 
directing the verdict for the defendant and in overruling plaintiff’s motion for a 
new trial. The only question to be decided is whether there was sufficient evidence 
tending to support the plaintiff’s theory of the case to go to the jury. 

The undisputed evidence shows that on the 3lst day of May, 1921, it was rumored 
in and around the city of Tulsa that a negro then confined in jail would be lynched 
that night. The negroes residing in the northeast part of the city of Tulsa, known 
as the negro section, became excited over the rumored lynching, and a great many 
of them armed themselves for the declared purpose of preventing the lynching. By 
9 or 10 o'clock in the evening the streets about the courthouse in Tulsa were con- 
gested with white people, men, women and children. A number of armed negroes in 
automobiles drove around the courthouse two or three times and drove away. They 
returned, parked their cars, and marched single file down west of the courthouse. 
As they neared the courthouse a shot was fired, following which there were a great 
many shots fired, and one white man was killed. Following the shooting the negroes 
left the vicinity of the courthouse and apparently went back to the negro section of 
the city. A large number of white men then broke into a hardware store, a pawn- 
shop, and another place where arms were kept, and armed themselves with guns, 
revolvers, and ammunition, and in a short while after the firing occurred at the 
courthouse the streets were full of armed white people. Two or three hundred 
armed men assembled around the police station and were sent out to different parts 
of the town ostensibly to guard the town. From that time until about 9 or 10 
o'clock the following day there was a great deal of shooting especially in the negro 
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section of the city, and a number of men were killed. Beginning about 2 o'clock 
in the morning of June Ist, fires began to break out in the negro section of the 
city. The fire department, in attempting to respond to calls coming in from the 
negro section, found the streets full of armed white men who, with pointed guns, 
refused to permit the firemen to connect the hose, and forced them to return to the 
fire stations without rendering any service in extinguishing the fires. After a few 
attempts to reach the fire, the chief of the fire department directed the men to re- 
spond to no more calls until morning. About daylight on the morning of June 
Ist, at the sound of a whistle, shooting became rather general and continued for 
some time. Armed white men, described as traveling in groups of from a dozen 
to twenty, rounded up the negroes found in the section where the fires were burn- 
ing and took, or sent, them to the convention hall, where they appear to have been 
detained. A number of witnesses testified that these groups of white men, many 
of them wearing police badges and badges indicating that they were deputy sheriffs, 
after removing the negroes from buildings, went inside the buildings, and, after 
they left, fires broke out inside the buildings. By 9 o’clock buildings were burning 
in every part of the negro section of the city. 

One witness, whose testimony is not questioned, testified that about 9 o’clock 
he viewed the scene from the top of the Tulsa Hotel. He testified that it looked 
like the whole section of the negro district was on fire. His estimate was that he 
saw 30 or 40 different fires in different places in the negro section. He testified 
that he knew the section well and definitely located the fires; that what part of it 
was not burning at the time had been burned and the houses had been consumed. 
By 12 o'clock, noon, all the buildings in the negro section had been burned. About 
7:30 in the morning one of the fire wagons responded to a call to protect a whole- 
sale house and lumber yard. One of the firemen testified that the fires appeared to 
him to be all over the negro section; that they were not molested that time in their 
attempt to put out the fire; that there was a great deal of shooting going on and 
that “there was an awful bunch of men going along there all morning”; that there 
was a great deal of shooting going on; that he saw white men shooting and there 
was shooting from the north; that the fires appeared to be starting from the in- 
side of the buildings, except the lumber yard appeared to start from the outside; 
it caught from the adjoining building just across the fence; that while protecting 
the lumber yard fire broke out in a negro hospital near the lumber yard; that after the 
fire was extinguished in the hospital it broke out again, was extinguished, and broke 
out the third time. He was unable to say how the fire was started. 

The evidence shows conclusively that there was rioting in the city of Tulsa 
from about 10 o’clock p. m. May 31, 1921, until about noon of the following day; 
and, during that time, all the buildings in the negro section of the city of Tulsa, 
where the buildings involved in this suit were located were entirely destroyed by fire. 

There was evidence to show that the plaintiff's hotel and theater buildings were 
burned between 9:30 or 10 o’clock and noon of the morning of June Ist; that before 
these buildings were burned a train of cars south and west of the hotel were burn- 
ing, and at that time there were other buildings standing between the hotel and the 
burning cars, and the wind was blowing in an easterly direction toward the plain- 
tiff’s building. Plaintiff, in his brief says: 

The plaintiff in rebuttal established that the property of the plaintiff took fire 
anywhere from 10:30 to about 12 o’ciock; that there were some buildings between 
the Red Wing Hotel and the railroad track; that the railroad track was south and 
west of the Red Wing Hotel, and that there was a train of cars on fire at that place, 
and that the wind was in an easterly direction. No witness in the entire case tes- 
tifies that they know how the plaintiff’s buildings caught fire; the inference that they 
caught fire by reason of the disturbance being purely -of a circumstantial character, 
and under these facts it is contended by the plaintiff that the court erred in directing 
a verdict and taking upon himself the authority of deciding the case for three 
reasons : 

First, we contend it was purely a question of fact for the jury to determine 
under proper instructions from the court whether the property of the plaintiff was 
caused directly or indirectly from a cause excepted in the policy, such as riot, 
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Second, it was the duty of the court to submit the issue under proper instruc- 
tions as to whether the property was destroyed by fire by persons engaged in the 
disturbance, whether one would call it a riot or merely a disturbance, or whether 
the fire was caused by officers of the law in seeking to suppress the disturbance. 

Third, we contend that it was the duty of the court to submit to the jury, 
under proper instructions, the issue as to whether or not the fire may not have 
been caused by other causes that were wholly disconnected with the disturbance. 

The established rule of this court is as stated in the case of Kinney v. Grooms, 
163 P. 531, 63 Okl. 164: 

“It is only when the evidence, with all the inferences the jury could reasonably 
draw therefrom, will be insufficient to support a verdict for plaintiff, that the court 
is authorized to direct a verdict for defendant, and unless the evidence is such 
that no recovery can be had upon any view that can be properly taken of the facts, 


as presented by the evidence, the case should be left to the jury under proper 
instructions.” 


The plaintiff contends that under the rule adopted by the Supreme Court of 
Kentucky in the case of American Central Ins. Co. v. Stearns Lumber Co., 140 S. 
W. 148, 145 Ky. 255, 36 L. R. A. (N. S.) 566, Ann. Cas. 1913B, 628, there was 
sufficient evidence reasonably tending to support the theory that there was an 
intervening cause of the fire sufficient to go to the jury. In that case a deputy 
United States marshal armed with process from the federal court, was attempting 
to arrest three men who had taken refuge in a hotel building and resisted arrest. 
They killed one deputy marshal who attempted to enter the building. The marshal, 
in order to make the arrest without suffering the loss of life, set fire to and burned 
the hotel building. The court disposed of that case in this language: 


“The deputy marshal in the case before us had no more authority to set the 
house on fire than the sheriff in the case cited. The loss of the house was not due 
directly or indirectly to the order of any civil authority; for the marshal had no 
authority to burn the house. He was not a civil authority for this purpose. The 
rioters were in the house; the marshal’s posse, acting under his orders, were not 
rioters. The loss of the house was not due directly or indirectly to the riot carried 
on by the men within the house. It was due directly to the wrongful act of the 
marshal in setting fire to the house without authority. The riot within the house 
was the occasion of his wrongful act but the loss of the house was not the proximate 
result of their unlawful acts. The loss of the house was the direct result of an- 
other unlawful act which intervened between their act and the burning of the house. 
The unlawful act of the marshal in setting fire to the house was the cause of the 
loss. It necessarily follows that the insurance company was not released from lia- 
bility by the clause of the policy above quoted.” 


The rule there adopted has no application to the facts of this case. While the 
evidence shows that a great number of men engaged in arresting the negroes 
found in tha negro section wore police badges or badges indicating they were 
deputy sheriffs, and, in some instances were dressed in soldiers’ clothes and rep- 
resented to the negroes that they were soldiers, there is no evidence that any negro 
ever resisted arrest, or that any fire was started in order to make such arrest. The 
only evidence contained in the record tending to show that any person wearing 
a police or deputy sheriff’s badge, or in any way pretending to act in an official 
capacity, set fire to any building, was after the arrest had been made or where no 
arrest was being made or attempted. There was no evidence that the men wearing 


police badges or sheriff's badges were in fact such officers or acting in an official 
capacity. 


In Pacific Union Club v. Commercial Union Assurance Co., 107 P. 728, 12 Cal. 
App. 503, cited by plaintiff, the policy provided that the company should not be 
liable for loss caused directly or indirectly by earthquake, and the fire occurred in 


San Francisco the day following the earthquake. The company defended upon the 
ground that the earthquake broke the water pipe in the city so that the fire de- 
partment was unable to fight the fire, and contended that the earthquake was the 
indirect cause of the loss. It was held that the earthquake was not in legal con- 
templation the cause of the fire, because none of the parties contemplated that the 
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earthquake might cut off the water supply. We think this case is not applicable for 
the reason that the evidence here does not show any intervening cause. 

In Pacific Heating & Ventilating Co. v. Williamsburgh City Fire Ins. Co., 111 
P. 4, 158 Cal. 367, cited by plaintiff, the court held: 

“A policy insuring against loss by fire, providing that insurer shall not be liable 
for loss caused ‘directly or indirectly’ by either of certain causes, and then, after a 
semicolon, ‘or for loss * * * occasioned by or through * * * earthquake,’ excepts 
from the ‘policy, as regards loss through earthquake, only such as is caused ‘directly’ 
as well as proximately thereby; and so not a loss from fire set by earthquake to 
a distant building, and communicated to the insured building through the burning 
of intermediate buildings.” 

It is apparent that the case is not in point. Because of the peculiar phraseology of 
the exception, it was necessary to the exception that the earthquake should be the 
direc cause of the fire. 

Plaintiff cites a number of authorities which sustain his contention that pro- 
visos and exceptions contained in insurance policies must be strictly construed against 
the insurer and liberally in favor of the insured, and that where the defense is 
made based on an exception, or proviso, contained in the policy, the burden is upon 
the insurer to prove that the facts bring the case within the exception. In the 
instant case the defendant assumed, and we think sustained, the burden of proof, and 
then the burden rested upon the plaintiff to prove the intervening cause. There 
was no evidence offered by plaintiff reasonably tending to show any cause for loss 
other than that shown by the defendant’s evidence that the loss was caused directly 
or indirectly by the riot. Plaintiff does not contend that he is entitled to recover 
if the loss was caused directly or indirectly by the riot, and therefore a construction 
of the language of the policy is not called for. 

We think, after a careful consideration of the entire record, that there was no 
evidence reasonably tending to sustain plaintiff’s theory of the case, and the court 
did not err in directing a verdict for the defendant. 

The judgment is affirmed. 


SPECTOR er at. v. NORTHWESTERN FIRE & MARINE INS. CO. 


(Supreme Court of Pennsylvania. Feb. 1, 1926.) 
132 Atlantic Reporter 531. 

1. INSURANCE—ACT PERMITTING SERVICE IN ANOTHER COUNTY 
ONLY WHERE SUIT ON POLICY IS BROUGHT IN COUNTY WHERE 
INSURANCE WAS EFFECTED OR PROPERTY LOCATED WAS NOT 
REPEALED BY ACT REVISING INSURANCE LAWS (ACT JULY 9, 
1901 [P. L. 614; PA. ST. 1920, § 17071 er seg.]; ACT MAY 17, 1921 [P. L. 
682; PA. ST. SUPP. 1924, § 12490B er SEQ.]). 

Act July 9, 1901 (P. L. 614; Pa. St. 1920, § 17071 et seq.), authorizing service 
in another county only where suit on insurance policy is brought in county where in- 
surance was effected or insured property was located, was not repealed by Act, May 
17, 1921 (P. L. 682; Pa. St. Supp. 1924, § 12490b1 et seq.), revising*the laws re- 
lating to insurance. 

For other cases, see Insurance, Dec. Dig., § 618.) 


3. INSURANCE—ONLY VALID SERVICE ON COMMISSIONER AUTHOR- 
IZED BY POWER OF ATTORNEY APPOINTING HIM AS AGENT. 
Execution by foreign insurance company of power of attorney, appointing 

insurance commissioner its agent, on whom process could be served, authorizes valid 

service only. 

(For other cases, see Insurance, Dec. Dig. § 627{2].) 

Appeal from Court of Common Pleas, Philadelphia County; John Monaghan, 
Judge, and J. Willis Martin, President Judge. 

Action by Max Spector and others, co-partners trading as Spector, Larner & 
Peck, against the Northwestern Fire & Marine Insurance Company. Judgment for 
plaintiffs, and defendant appeals. Reversed, verdict set aside, and writ of summons 
abated. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Horace Michener Schell, of Philadelphia, for appellant. 





Fire] Spector v. Northwestern Fire & Marine Ins. Co. 997 


Robert Levin and William A. Gray, both of Philadelphia, for appellees 

ScHarFFer, J. Plaintiff, a co-partnership registered and doing business in New 
Jersey, took out a policy of fire insurance, issued and countersigned in that state, 
in defendant company, a corporation of Minnesota. The policy covered a stock of 
merchandise in a store in New Jersey. . The property insured was consumed by fire. 
Suit was brought in the common pleas of Philadelphia to recover the loss, and 
resulted in a verdict and judgment in plaintiff’s favor, from which defendant has 
appealed. 

We are called upon to determine but a single question: Is the suit maintainable? 
The writ was issued in Philadelphia county, and was served on the insurance commis- 
sioner, who had been named by defendant as its agent to be served with process, at 
the state capitol in Harrisburg, Dauphin county. A motion of defendant to set aside 
the service was overruled, and subsequently the question of jurisdiction was raised in 
its affidavit of defense and at trial in points for charge. The court below determined 
it had jurisdiction and that the service was valid. Defendant contends that, although 
it had registered to do business in this state in accordance with the act providing for 
the registration of foreign insurance companies, and also, as required by that statute, 
had executed a power of attorney constituting the insurance commissioner its agent 
on whom process might be served, the service was invalid. 

The discussion before us, both oral and printed, was of wider range than our 
conception of the critical issue after a study of the case seems necessary to review. 
The briefs on both sides indicate most thorough research, and cases are cited from 
almost every state and from federal courts, including many from the Supreme Court 
of the United States. To our minds, the question to be decided is within the bounds 
of our own statutory law. Briefly stated, the position of appellee’s counsel is that 
the service of the writ was in conformity with the Insurance Company Act of May 
17, 1921 (P. L. 682; Pa. St. Supp. 1924, § 12490b1 et seq.) ; that this statute replaces 
all previous acts relating to service of process in actions on insurance policies. The 
position of appellant is that the Act of July 9, 1901 (P. L. 614; Pa. St. 1920, § 17071 
et seq.), was not repealed by that of 1921, and, this being so, service could not be 
lawfully made under the law as it stood because plaintiff’s cause of action was not 
within the provisions thereof. 

The issue in the first instance resolves itself into a consideration of the two acts, 
and, because of the view we have taken of them, we need go no further in disposing 
of the case. The Act of July 9, 1901 (P. L. 614), is the general service of process 
statute, being entitled: 

“An act relating to the service of certain process in actions at law, and the effect 
thereof, and providing who shall be made parties to certain writs.” 

It provides in section 1, cl. 4 (Pa. St. 1920, § 17077) : 

“The writ of summons, on any character of insurance policy or certificate, may 
also be served in the manner provided by section two, in any other county than that 
in which the writ issues, by the sheriff of such other county, who shall be deputized 
for that purpose by the sheriff of the county in which the writ issues, if the insurance 
was effected in, * * * or the insured property at the time of loss was located in, the 
latter county: Provided, that in such event the court shall abate the writ if it shall 
be made to appear, at any time before verdict or judgment by default, that the insur- 
ance was not effected in * * * nor was the insured property at the time of loss 
located in, the county in which the writ was issued.” 

Section 1, cl. 5, of the act (Pa. St. 1920, § 17078), provides: 

“The writ of summons against a foreign corporation may also be served in the 
manner provided by section two, in any other county than that in which the writ issues, 
by the sheriff of such other county, who shall be deputized for that purpose by the 
sheriff of the county in which the writ issues, if the cause of action arose in the 
latter county: Provided, that in such event the court shall abate the writ if it shall 
be made to appear, at any time before verdict or judgment by default, that the cause 
of action did not arise in the county in which the writ was issued.” 

As before stated, the writ in this case was issued in Philadelphia county, and 
plaintiff elected to have the writ served in another country. It would appear at once 
that the act of 1901 controlled the situation. Let us, however, now look at the statute 
relied on by the plaintiff. The Act of May 17, 1921 (P. L. 682), is entitled : 
invasion, etc. 

“An act relating to insurance; amending, revising, and consolidating the law 
providing for the incorporation of insurance companies, and the regulation, super- 
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vision, and protection of home and foreign insurance companies, Lloyds associations, 
reciprocal and inter-insurance exchanges, and fire insurance rating bureaus, and the 
regulation and supervision of insurance carried by such companies, associations, and 
exchanges, including insurance carried by the state workmen’s insurance fund; pro- 
viding penalties; and repealing existing laws.” 

It will be observed that nothing is said as to actions on insurance policies or 
the service of process therein. The statute specifically repeals a number of prior acts 
in toto and certain sections of many others, but it does not mention the Act of July 
9, 1901, or any section thereof, and contains no general language repealing acts incon- 
sistent with its provisions. Under such circumstances we have said that: 

“All other prior acts or sections thereof must be regarded as still in force under 
the maxim expressio unius est exclusio alterius.” Provident Life & Trust Com. v. 
Klemmer, 257 Pa. 91, 101 A. 351. 

That part of the act upon which appellee relies (art. 3, § 344 [Pa. St. Supp. 
1924, § 12490b344]), reads: 

“Any person or persons, body politic or corporate, who or which has a cause 
of action against ahy insurance company incorporated under the laws of this common- 
wealth or against any insurance company that has an agency established in this com- 
monwealth, may bring suit in a court of common pleas or before any justice of the 
peace, alderman, or magistrate, in any county where such company transacts business 
or the property insured is located, or, in cases of live stock insurance, where the owner 
resides, and to direct any process to the sheriff or constable of any of the counties 
in this commonwealth.” 

{1[ Appellee argues it was the intention of the Legislature that the act of 1921 
should replace all previous acts having to do at all with insurance companies. With this 
we are unable to agree. In view of the fact that the act of 1921 is manifestly a care- 
fully drawn one, passed after a study of the previous legislation on the whole subject, 
and considering that so many earlier statutes are specifically repealed, it is incon- 
ceivable that, had the Legislature intended the act to affect the act of 1901 in so far 
as the latter applied to the service of process on insurance companies, it would not 
have indicated its intention specifically by repealing section 4 of that act. Clearly the 
deputization of the sheriff of Dauphin county by the sheriff of Philadelphia county 
was not authorized by the act of 1901, for the reason that the insurance was not 
effected in Philadelphia county, nor was the insured property at the time of the loss 
located in that county, nor did the cause of action arise therein. ; 

[2] The concluding clause of section 344 of the act of 1921 is relied on to war- 
rant the extra county service, since it reads, “and to direct any process to the sheriff 
or constable of any of the counties in this commonwealth.” A reading of the entire 
sentence containing this clause makes it difficult to understand with what preceding 
words the infinitive “to direct” goes, but it is clear the intent of the clause is that 
a person having a cause of action against an insurance company should be able to 
institute suit in a county where the company transacts business or the insured prop- 
erty is located, and be able to have the writ served in another county, by directing 
the “process to the sheriff” thereof. If, then, the service of the writ is within the 
terms of section 344, we have the further question whether that part of the statute 
is valid. This is the point at which plaintiff’s case falls, for it is our conclusion 
that the section, particularly its last clause, which purports to establish a method of 
serving process against an insurance company by directing process to the sheriff of a 
county other than that in which the writ issues, violates article 3, § 3, of the Consti- 
tution, for the reason that the title to the act gives no notice whatsoever—certainly 
does not clearly express the fact—that its provisions are intended to include one hav- 
ing to do with service of process, yet this latter requirement is essential. Provident 
Life & Trust Co. v. Hammond, 79 A. 628, 230 Pa. 407; Stain v. Kern, 120 A. 818, 
277 Pa. 209; Investor’s Realty Co. v. Harrisburg, 126 A. 236, 281 Pa. 200. The only 
authority for extra county service in actions on insurance policies is to be found in 
the service act of 1901, and it is admitted that the facts do not bring the case within 
the provisions of that act; hence the service was without legal authority. 

[3] The fact that defendant executed a power of attorney, in which it appointed 
the insurance commissioner, its agent on whom process could be served, is of no 
moment, as the service could only be by process validly served, and that issued in the 
instant case was not so served, as has been heretofore pointed out. Indeed, the power 
of attorney itself limits service upon the insurance commissioner to such process as 
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is “provided for by the laws of the commonwealth of Pennsylvania,” and the writ here 
served was not in pursuance of any law. 

We hold, therefore, that, under the admitted facts, there was no authority to 
deputize the sheriff of Dauphin county to serve the writ, and that the court below 
erred in not abating it. 

The judgment of the court below is reversed, the verdict is set aside, and the 
writ of summons is abated. 


ATKINSON et at. v. UNITED STATES FIRE INS. CO. (No. 11936.) 
(Supreme Court of South Carolina. March 8, 1926.) 
131 Southeastern Reporter 781. 

1. INSURANCE—OWNER’S POLICY IS NOT VITIATED BECAUSE OF 
ADDITIONAL INSURANCE EFFECTED BY MORTGAGEE WITHOUT 
HIS KNOWLEDGE. 

Mortgagee has right to take out insurance for his protection, and, if he should 
do so without owner’s knowledge, owner’s policy is not vitiated under forfeiture clause 
for additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 


2. INSURANCE—NO LIABILITY ATTACHES ON POLICY ISSUED TO 
MORTGAGEE ON UNDERSTANDING THAT IT SHOULD BE CAN- 
CELED IF OWNER TOOK OUT INSURANCE—OWNER HAVING 
TAKEN INSURANCE IN ANOTHER COMPANY. 

Where mortgagee, believing owner did not intend to take out insurance, ordered 
policy with express understanding that, if owner should take out insurance, policy 
was to be canceled, held such policy was not intended to continue in force after owner 
had insured premises in another company, and no liability attached thereto. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

Jud Appeal from Common Pleas Circuit Court of Florence County; J. S. Wilson, 

udge. 

Action by C. F. Atkinson and another against the United States Fire Insurance 

Some. From a judgment for plaintiffs, defendant appeals. Reversed and ren- 

ered. 

Jos. L. Nettles, of Columbia, for appellant. 

Spears & Want, of Darlington, and W. Marshall Bridges, of Florence, for 
respondents. 

CoTHRAN, J. This appeal questions the correctness of an order of his honor, 
Judge Wilson, circuit judge, presiding over the court of common pleas in Florence 
county, directing a verdict in favor of the plaintiff for $1,800 against the defendant 
in an action upon a fire insurance policy covering a dwelling house in the town of 
Timmonsville, which belonged to one H. G. Watford, and which was destroyed by 
fire on December 26, 1921 

It appears that Watford, on about December 15, 1921, purchased a house and lot 
in the town of Timmonsville (stated by counsel for the respondent, in the town of 
Lamar). He owed against the purchase price of the lot $2,000 to the plaintiffs C. F. 
Atkinson and Duncan McKenzie; the indebtedness being secured by a mortgage cover- 
ing the house and lot. 

About the time of the purchase of the lot Watford applied to one R. C. Rollins, 
the agent of the United States Company (defendant appellant), for $3,000 insurance 
on the dwelling house. The former owner had previously been carrying $2,000 of 
insurance through the agency of Rollins on the house. Rollins was unwilling to 
issue more than $2,000 of insurance, and referred Watford to the agent of another 
company. Watford then stated, in substance, to Rollins, that, if he could not procure 
$3,000 on the house, he would not take any—would be his own insurer. Rollins, who 
was cashier of the bank of which McKenzie was president, knowing of the mort- 
gage held by McKenzie and Atkinson, reported the conversation between himself and 
Watford to them, and of his decision not to take out any insurance. McKenzie then 
told Rollins to write up a policy for $2,000 on the house, making the loss payable 
to himself and Atkinson, mortgagees, as their interest might appear. Rollins accord- 
ingly did so on December 22, 1921. He did not deliver the policy to the mortgagees, 
but held it among his papers with the expectation of a future settlement, and with 
the distinct understanding with McKenzie that, if Watford changed his mind about 




















1000 The Insurance Law Journal, Vol. 66 [June, 1926 


taking out insurance, and took out a policy payable to the mortgagees, the policy in the 
United States Company which Rollins had written up and retained in his possession 
should be canceled. 

The dwelling house, as stated, was destroyed by fire on December 26, 1921, and it 
then developed that Watford had, on December 20, about five days after he had had 
the conversation above referred to with Rollins, and two days before Rollins had 
written up the policy of $2,000 in the United States Company, applied to the agent 
of another company, the Fidelity Fire Insurance Company, and obtained a policy of 
$3,000 on the house, with a similar loss payable clause in favor of McKenzie and 
Atkinson, mortgagees. About 10 days after the fire, Rollins, in pursuance of his 
agreement with McKenzie, canceled the policy which he had written up on De- 
cember 22d. 

An affidavit of Watford, dated March 22, 1922, contains an exceedingly clear 
statement of the facts above detailed: 

“At the time of said transfer I took the matter of insurance on said dwelling 
up with Mr. R. C. Rollins, and he told me that he would not insure the property any 
longer due to the fact that it was mortgaged, and advised me to see another agent 
if I wanted any insurance thereon. I advised Mr. Rollins at that time that I would 
not carry any insurance on the property. 

“A few days later I called to see Mr. Carter, another insurance agent, and, after 
discussing the matter with him, requested that he write $3,000 insurance on the dwell- 
ing, naming the mortgagees to whom the policy was to be made payable. 

“The above-mentioned insurance was the only insurance I wanted on the property, 
and the only insurance that I knew was on the property. I paid the premium re- 
quired by Mr. Carter at that time, and secured a policy in the Fidelity Fire Insurance 
Company. 

“If Mr. R. C. Rollins ever issued any insurance on this property after it had been 
purchased and transferred to me, I knew nothing of such insurance, paid no premium 
to him for same, and, furtherfore, maké no claim against any other company that may 
have had a policy on this property. 

“The dwelling mentioned above was destroyed by fire December 26, 1921, about 
8 a.m. I reported thé matter to Mr. Carter, and have made claim against the Fidelity 
Fire Insurance Company whose contract of insurance I hold. I have made no claim 
against any other company for any loss to the said dwelling, and do not feel that I 
have any other insurance on the said property other than the above-mentioned contract 
with the said Fidelity Insurance Company of Sumter, S. C.” 

The Fidelity Company claimed that there were two policies upon the house; its 
own for $3,000, and that of the United States Company for $2,000; and that it was 
liable only for 60 per cent. of the loss, $1,800, and the other company for $1,200. 
The United States Company contended that its policy of $2,000 was written up by its 
agent under a specific agreement that, in the event that Watford had taken out other 
insurance to protect himself and the mortgagees, the policy of $2,000 in the United 
States Company should be canceled, and that for that reason it had assumed no lia- 
bility upon its policy for the loss. 

On September 12) 1922, Watford, McKenzie, and Atkinson instituted an action 
against the United States Company upon the $2,000 policy which had been written up 
by Rollins; and on December 13, 1922, the same parties instituted an action against 
the Fidelity Company upon the $3,000 policy which had been issued by its agent to 
Watford, the premium on which had been paid by Watford and the policy delivered 
to him. 

The United States Company set up two defenses in its answer: (1) That its 
policy was issued under the agreement above referred to; and (2) that under the 
mortgage clause in the policy if it should be held liable to the mortgagee, it had 
the right to subrogation to the securities held by the mortgagees against the mort- 
agor. 

7 The Fidelity Company set up two defenses in its answer: (1) That the policy 
issued by it was forfeited by the act of the insured in having issued additional insur- 
ance without its consent; and (2) that, if liable, it could only be for such proportion 
of the amount of insurance permitted, $3,000, as the total amount of the two policies, 
$5,000, bore to the amount of its policy, $3,000—60 per cent., $1,800. 

Both cases being down for trial at the May term, 1924, the presiding judge, with- 
out objection, ordered that they be tried together, and they were so tried. When the 
cases were called for trial, the counsel for the plaintiffs moved for an order amend- 
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ing the complaint in the case against the United States Company by striking out the 
name of Watford as one of the plaintiffs and amending the allegations of the com- 
plaint to correspond with the change of parties, stating that the joinder of Watford 
as a party plaintiff was made by mistake. The motion was granted. The trial then 
proceeded with the mortgagees McKenzie and Atkinson being the plaintiffs in the 
case against the United States Company, and the mortgagor, Watford, and the 
mortgagees being the plaintiffs in the case against the Fidelity Company. 

As to this matter, counsel for the respondents say in their printed argument: 

“The action on the policy issued by Fidelity Fire Insurance Company was 
brought in the names of Watford, Atkinson, and McKenzie, as plaintiffs. In the 
case against the United States Fire Insurance Company the same parties were named 
as plaintiffs, but this was obviously an inadvertence on the part of the pleader, for 
Watford had no interest in the policy, and no knowledge of it until after the fire, 
and was neither morally nor legally entitled to enforce it. These facts having been 
clearly developed at the trial, the name of Watford was stricken from the pleadings 
in the case of the United Fire Insurance Company, and the case proceeded with only 
Atkinson and McKenzie as plaintiffs.” 

The testimony tended to establish the facts as above stated, as to which there 
appears to be no controversy. 

At the close of the testimony it appears that Mr. Moise, the counsel for the 
Fidelity Company, made a motion for directed verdict in favor of the plaintiffs against 
his company, the Fidelity, for $1,200, and against the United States Company for 
$1,800, upon the theory that the two policies of $3,000 and $2,000, respectively, were 
concurrent, and each company was liable for such proportion of the amount of insur- 
ance permitted, $3,000, as the total amount of insurance upon both policies, $5,000, 
bore to the amount of its policy; that is, the Fidelity Company for 60 per cent. of 
$3,000, $1,800, and the United States Company for 40 per cent. of $3,000, $1,200. 

At the same time Mr. Nettles, counsel for the United States Company, made a 
motion for g directed verdict in favor of that company upon several grounds, only one 
of which need be considered; namely, that no liability attached to said company by 
reason of the agreement between the agent and the mortgagees above referred to, and 
of the fact that Watford had taken out insurance protecting the mortgagees with 
the Fidelity Company. 

It does not distinctly appear in the record for appeal that Mr. Want, the counsel 
for the plaintiffs, joined in the motion made by Mr. Moise, although this statement 
does appear in the “case”: 

“The court granted the motion of Mr. Moise and Mr. Want and directed a verdict 
in favor of the plaintiffs Watford, Atkinson, and McKenzie against the Fidelity Fire 
Insurance Company in the sum of $1,800 (no interest being allowed by the court upon 
statement of plaintiffs’ attorneys that they did not request such). The court also 
directed a verdict in favor of the plaintiffs Atkinson and McKenzie against the 
appellant in the sum of $1,389, being $1,200 principal and $189 interest.” 

The motion of Mr. Nettles was of course refused, in view of this order 

Judgments were duly entered upon the verdict so directed, and from that entered 
upon the verdict of $1,389 against it the United States Insurance Company has 
appealed. 

It does not appear that the plaintiffs have appealed from the order directing a 
verdict for $1,800 against the Fidelity Company, and it may be assumed that that 
company has paid off the judgment entered thereupon, as they may well have been de- 
lighted to do, though to whom we have no means of ascertaining. 

It is worthy of notice that the mortgagor Watford, having disclaimed all interest 
in the policy in the United States Company, and upon his own motion having been 
eliminated from the action against that company, the judgment below was in favor 
of the mortgagees alone, and this appeal concerns the rights and obligations of the 
United States Company and the mortgagees alone. The mortgagees then alone having 
any interest in the United States Company policy were entitled to a directed verdict 
upon the theory of concurrent insurance only by showing that at the time of the 
fire both policies were in force. There is no question but that the Fidelity policy 
was in force. It was applied for by Watford on December 20th, 6 days before the 
fire. It was paid for by him and delivered to him; the loss made payable, at his 
request, to the mortgagees. As to the United States policy, the testimony of Atkinson 
and of McKenzie, the mortgagees, and of Rollins, the insurance agent, leaves no room 
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for doubt that the United States policy was written up with the distinct understand- 
ing that, if it should appear that Watford had taken out insurance for the protection 
of the mortgagees, there would be no necessity for having two policies to subserve 
the same purpose, and that the United States policy should be canceled. We lay no 
stress upon the fact that the policy had not actually been paid for and delivered to 
the mortgagees and was retained by the agent. Doubtless, considering the relations 
between Rollins and the mortgagees, and their custom in handling such matters, the 
policy would be deemed to have been delivered. 

The testimony of Rollins is clear, explicit, uncontradicted, and strongly cor- 
roborated by Atkinson and McKenzie. The substance of it is given above. Atkinson 
testified that, if he had known that Watford had already taken out a policy in the 
Fidelity, he would not have asked Rollins to write the United States policy. The 
other mortgagee, McKenzie, testified to the same effect, and that he was under the 
impression that Watford was not going to take out any insurance at all on the house; 
that that fact induced him to ask Rollins to write the United States policy ;- that, 
if he had known at that time that Watford had taken out the Fidelity policy, he 
would not have asked Rollins to write the other; that he “expected” that the 
moment Watford ad other insurance his interest in Rollins writing insurance would 
cease. 

It appears that Watford knew nothing about the policy in the United States Com- 
pany, and also that the mortgagees knew nothing about the policy in the Fidelity, so 
that it conclusively appears that the thought and purpose of concurrent insurance never 
entered the mind of either. 

[1, 2] There can be no questior as to the correctness of the proposition relied 
upon by the respondents that the mortgagee has a right to take out insurance for his 
protection, and that, if he should do so, without the knowledge of the owner, the 
owner’s policy will not be vitiated under the forfeiture clause of additional insurance. 
But that is not the turning point in this case; it is whether the United States policy 
was intended by the parties to continue in force notwithstanding the previous policy 
in the Fidelity. There can be no doubt of: the issue on this point where no other 
reasonable inference can be drawn from the evidence than that. the contrary was 
intended. 

The judgment of this court is that the judgment of the circuit court be reversed 
and that the case be remanded to that court for the entry of judgment in favor of 
the defendant under rule 27. 

Gary, C. J., and Watts, Blease, and Stabler, JJ., concur. 


SPRINGFIELD FIRE & MARINE INS. CO. v. WHATLEY. (No. 3132.) 
(Court of Civil Appeals of Texas. Texarkana. Dec. 8, 1925. Rehearing Denied 
Dec. 24, 1925.) 

279 Southwestern Reporter, 287. 

1. INSURANCE—STIPULATION THAT, IF INSURED’S INTEREST IN 
PROPERTY BE OTHER THAN UNCONDITIONAL, POLICY WILL BE 
VOID, IS VALID. 

Stipulation in fire insurance policy that it shall be void if insured’s interest 
in property be other than unconditional is valid. 
(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE—KNOWLEDGE OF INSURER’S AGENT IN ISSUING FIRE 
POLICY HELD KNOWLEDGE OF INSURER. 

Knowledge of insurance agent, in issuing fire policy, that interest of insured in 
property was other than unconditional, held knowledge of insurer. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—INSURER CHARGEABLE WITH KNOWLEDGE OF 
OWNERSHIP OF PROPERTY WHEN ISSUING RENEWAL POLICIES. 
Where insurer was chargeable with knowledge of ownership of property, through 

its agent, when it issued first policy, it was chargeable with same knowledge when 

issuing renewal policies through same agent, where it had no reason to believe that 
insured’s relationship to property had changed. 


(For other cases, see Insurance, Dec. Dig. § 389[8].) 
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4. INSURANCE—INSURER, KNOWING OWNERSHIP OF INSURED IS 
NOT SOLE AND UNCONDITIONAL, HELD ESTOPPED TO ASSERT 
INVALIDITY OF POLICY. 


Where insurer knew that title to dwelling house was in estate of deceased wife, 
and that household goods belonged to community estate of husband, and said deceased 
wife, it was estopped to assert that policy issued to surviving husband was void for 
violation of stipulation that his ownership was sole and unconditional. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

Appeal from District Court, Smith County; J. R. Warren, Judge. 


Action by H. A. Whatley against the Springfield Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

The suit was by Whatley against the insurance company, on a policy issued by 
the latter February 22, 1923, insuring the former in the sum of $1,500 against the 
loss by fire before noon of February 22, 1924, of a described dwelling house in the 
City of Tyler, and in the sum of $800 against the loss of specified household goods. 
By the terms of the policy, in the absence of an agreement to the contrary indorsed 
thereon or added thereto, it was to be void— 

“if the interest of the insured in the property be other than unconditional and sole 
ownership, or if the subject of insurance be a building on ground not owned by the 
insured in fee simple.” 

Such an agreement was never indorsed on, or added to, the policy, and in its 

answer the insurance company alleged as a defense against the recovery sought by 
Whatley that the dwelling house did not belong to him but to the separate estate 
of his deceased wife, who died intestate and left children surviving her, and that 
Whatley’s interest therein “was not sole and unconditional,” and alleged further 
that Whatley “did not own the ground in fee simple on which said dwelling was situ- 
ated.” With reference to the household goods, the insurance company alleged that 
they too belonged to the separate estate of Whatley’s deceased wife, or, in the 
alternative, to the community estate between her and Whatley. The allegations of 
Whatley were that he was the sole and unconditional owner of the property, but, 
if he was not, that the insurance company— 
“waived the clause in said policy providing that, in the event he was not the sole 
and unconditional owner that said policy should be void, and in this connection 
plaintiff alleges that defendant’s agents were fully apprised and given full informa- 
tion as to the condition of the title to said property,. and with full knowledge as 
to the condition of such title issued said policy of insurance to this plaintiff in his 
name and received the premium for same; wherefore plaintiff says that the defen- 
dant is estopped from claiming a forfeiture of said policy, if it should be found that 
plaintiff is not the sole and unconditional owner of the property covered by said 
insurance policy.” 

It appeared without dispute in the testimony heard at the trial that the land 
on which the dwelling house was situated belonged to the separate estate of Whatley’s 
first wife, who died in December, 1918, and that the household goods belonged to 
the community estate between Whatley and his said wife, that Whatley and his said 
wife, with the children, lived in the dwelling house on the land and used the prop- 
erty as their home for many years prior to her death, and that, after her death, 
until the house was destroyed by fire as stated, Whatley, first with’ said children and 
afterward with them and his second wife, continued to live in the house and use 
the land as a home. It further so appeared that on February 22, 1919, the insurance 
company, acting by Will Niblock, its agent, issued a policy insuring Whatley in 
the sum of $1,200 against loss before February 22, 1920, of the dwelling house by 
fire, and in the sum of $600 against the loss of household goods therein; and each 
year thereafter, to and including the year 1923, acting by said Niblock, or one of his 
partners, as its agent, issued a similar policy to Whatley, except that the one issued 
February 22, 1923, being the one sued on, was (as before stated) for the sum of 
$1,500 on the dwelling house and $800 on the household goods. There was testi- 
mony the jury had a right to believe that, at the time the policy of February 22, 
1919, was issued, Whatley told Niblock “that the place (quoting) then belonged to 
the children, a that it was given to their mother by her father, and “was their home.” 
Special issues as follows (answers as indicated) were submitted to the jury 

“(1) At the time of the issuance of the policy sued on herein, had Will Niblock 
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been informed that the lot (with dwelling thereon) upon which the house covered 
by the policy sued on was situated had been given to plaintiff’s deceased wife by her 
father and was then claimed by the children of plaintiff and his deceased wife? 
Answered: Yes. 

“(2) At the time of the issuance of the policy in question, had Will Niblock 
been informed that the children by the plaintiff’s deceased wife owned an interest in 
the personal property covered by said policy? Answered: Yes. 

“(3) What was the actual market value of the personal property described in 
plaintiff's petition, and that was destroyed by fire, at the time and place it was 
destroyed? Answered: $1,200. 

“(4) Was the dwelling house totally destroyed by fire as alleged? Answered: 
gL ig 

The judgment was in Whatley’s favor for $2,300, the full amount of the policy. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
appellant. 

Gentry & Gentry, of Tyler, for appellee. 

Wittson, C. J. (after stating the facts as above). The first of the conten- 
tions presented by the propositions in the insurance company’s brief, to wit, that 
the trial court should have instructed the jury to return a verdict in its favor, is 
predicted upon testimony showing conclusively that the stipulation in the policy as to 
the ownership of the property, set out in the statement above, was violated. We- 
agree that it appeared without dispute in the testimony that Whatley was not the 
sole and unconditional owner of the property, and further that an agreement waiv- 
ing the stipulation referred to was never “indorsed on or added to” the policy. 

{1] The stipulation being a valid one (Ins. Co. v. Carter [Tex. Com. App.] 
257 S. W. 531) it follows that the contention specified should be sustained, unless 
there was testimony warranting a finding that the insurance company waived it 
(the stipulation) in some other way. If there was such testimony, it was that 
referred to in the statement above showing that the agent of the insurance com- 
pany was informed as to the ownership of the property February 22, 1919, when he, 
acting for the company, for the first time issued a policy insuring the house and 
goods. We think there is no doubt, had the property been destroyed during the life 
of that policy, and had the suit been on that policy, the insurance company should 
not have been heard to deny liability because of the violation of the stipulation in 
question. Ins. Co. v. Carter (Tex. Com. App.) 257 S. W. 531; Ins. Co. v. Ende, 
65 Tex. 123; Wagner v. Ins..Co., 92 Tex. 549, 50 S. W. 569; Ins. Co. v. Cummings, 
98 Tex. 115, 81 S. W. 705. 

[2-4] The debatable question, it seems to us, is one as to whether the insurance 
company, when it issued the policy sued upon, was chargeable with the knowledge 
as to the ownership of the property it obtained through its agent at the time the first 
one of the policies was issued. The insurance company insists that the fact, if it was 
a fact, that its agents knew that Whatley was not the sole owner of the property 
when, acting for it, they issued the policy in 1919, did not warrant a finding that it 
was chargeable with such knowledge when, acting by the same agents, it issued the 
renewal policies in 1920, 1921, 1922, and 1923. In support of its contention, the in- 
surance company cites Kauffman v. Robey, 60 Tex. 308, 48 Am. Rep. 264; Ins. 
Co. v. May (Tex. Civ. App.) 35 S. W. 829; Ins. Co. v. May (Tex. Civ. App.) 43 
S. W. 73; Ins. Co. v. Compress Co., 50 Tex. Civ. App. 172, 109 S. W. 1134; Ins. 
Co. v. Wright, 58 Tex. Civ. App. 237, 125 S. W. 363; and Ins. Co. v. Carter (Tex. 
Com. App.) 257 S. W. 531. We have examined each of those cases, and do not 
think either one of them, when its facts are considered, furnishes any support for 
the contention. In the case first mentioned (Kauffman v. Robey), the court stated 
as a reason for the rule which charges a principal with notice of “all such facts 
as come to his agent’s knowledge, while acting within the scope of his agency,” 
“that, when the agent is under obligation to communicate his knowledge to his em- 
ployer, the latter is bound, because, if the agent has done his duty he has imparted 
the information, and, if he has not, the party who trusted him is the one to suffer 
for his neglect.” 

Applying the rule (and remembering the reason for it) to what the jury had a 
right to say were the facts of this case, there is no doubt the insurance company 
was chargeable with krowledge of the ownership of the property it insured when it 
issued the first policy in 1919. If the jury might have found that the insurance com- 
pany had such knowledge, then we think they had a right to conclude from the cir- 
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cumstances of the case that it (the insurance company) had no reason to believe 
that Whatley’s relationship to the property had changed when it issued the renewal 
policies, and a right to infer therfrom that it had such knowledge in mind when it is- 
sued said renewal policies, including the one sued upon. Ins. Co. v. Cummings (Tex. 
Civ. App.) 95 S. W. 48. 

[5] Another contention presented by said propositions is that the judgment should 
be reversed because of improper argument by one of Whatley’s attorneys to the 
jury. The language of the attorney complained of was as follows: “Doubtless 
Will Niblock insured other buildings in Tyler during the last five years in the same 
condition as to title.” It appears from the bill of exceptions that, when the attorney 
of the insurance company objected to the argument, the attorney who made it said 
he was “willing for it to be withdrawn,” and that the court thereupon said: “All 
right then, proceed with the argument.” If the argument was improper, and we 
think it was, because not warranted by the testimony, we think it should be assumed 
that the jury understood from what was said by the court that it was not to be 
considered by them, and that they did not consider it. In that view the unwar- 
ranted argument did not operate to the prejudice of rights of the insurance com- 
pany, and therefore it ought not to be regarded as a sufficient reason why the judg- 
ment should be set aside. 

The judgment is affirmed. 


HANOVER FIRE INS. CO. v. MOORE er at. (No. 587—4410.) 
(Commission of Appeals of Texas, Section B. (February 17, 1926.) 
280 Southwestern Reporter, 538. 

INSURANCE—FIRE POLICY, REQUIRING ASSURED TO TAKE COM- 
PLETE ITEMIZED INVENTORY, HELD NOT COMPLIED WITH BY 
owe INVENTORY OF 50 PER CENT. OF ASSURED’S 
Fire insurance policy, requiring assured to take a complete itemized inventory of 

stock on hand at certain times, held not complied with where only 50 per cent. of 

assured’s stock was itemized in inventory and from portion of inventory taken it 
was impossible to determine kind and amount of stock. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by T. A. Moore and others against the Hanover Fire Insurance ae 
Judgment for plaintiffs was affirmed by the Court of Civil Appeals (272 S. W. 
634), and defendant brings error. Reversed and rendered. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

M. W. Burch and H. E. Lobdell, both of Decatur, for defendants in error. 

Powe, P. J. The opinion of the Court of Civil Appeals, reported in 272 
S. W. 634, fully states this case. It is not necessary to repeat that statement here. 
Dr. T. A. Moore was proprietor of a drug store in the little town of Greenwood, 
Tex. He carried a $1,500 fire insurance policy on his stock of goods. On October 
11, 1922, the latter was totally destroyed by fire. He instituted this suit against plain- 
tiff in error to recover the face value of the policy. Upon a trial before a jury, 
upon special issues, he recovered in the district court the amount sued for. Upon 
appeal to the Court of Civil Appeals, that judgment was affirmed. 

The policy in suit contained, among other usual clauses, the following provision: 

“The assured will take a complete itemized inventory of stock on hand at least 
once in each calendar. year, and within twelve months of the last preceding inventory 
if such has been taken. Unless such an inventory has been taken within twelve 
calendar months prior to the date of this policy, and together with a set of books 
showing a complete record of business transacted since the taking of such inventory, 
is on hand at the date of this policy, one shall be taken within thirty days after the 
date of this policy, or in each and either case, this entire policy shall be null and 
void.” 

The inventory requirement just set out is material and important. The con- 
trolling question in this case is whether or not the inventory requirement was com- 
plied with by the insured. Upon this point, the Court of Civil Appeals says: 

“The appellee attached as an exhibit to his petition an inventory which he 
positively testified had been taken within 30 days from the date of the issuance of 
the policy under consideration. This inventory was also introduced in evidence. It 
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covers more than 12 pages of the statement of facts, and consists of approximately 
some 900 items, which appellee testified aggregated in value something over $4,000. 
Appellant insists, however, that it was not properly itemized, and hence does not 
constitute an ‘inventory’ within the meaning of the warranty clause above quoted. 
A number of items listed do seem quite indefinite. To illustrate, the following: 

“One [Prescription] Case and goods, $400. : 

“One lot narcotic drugs, $100. 

“One lot spectacles, $100. 

“One lot paint, $100. 

“One lot jewelry, $10. 

“One lot crude drugs, $35. 

“Alcoloipar Med., $27.80. 

“One lot perfume, $20. 

“One lot books, $200. 

“Cigars and tobacco, $20. 

“Fish hooks and lines, $20.” 

Many opinions have been written upon this question by our Supreme Court 
and other appellate tribunals. But none is stronger or more enlightening, as we 
view it, than that writen by Justice Brown in the case of Assurance Co. v. Kemendo, 
60 S. W. 661, 94 Tex., 367. This authority has been followed repeatedly. We quote 
from it as follows: 

“An itemized inventory is one that specifies the different articles composing the 
stock insured, and if that which has been offered as a substantial compliance with 
this requirement does not furnish the means of ascertaining the same facts that an 
inventory would, then it cannot be held to be a substantial compliance with the con- 
tract. The object of having the inventory made was not to ascertain the gross value 
of the property insured, but to ascertain the different articles which went to make 
up the stock in order that the insurance company might test the correctness of the 
claim in two respects: (1) Whether the articles of which the stock was composed 
all belonged to the classes of property covered by the policy, and (2) whether the 
valuation attached to the different items, and which went to make up the total sum 
expressed, was reasonable. The failure to produce an inventory or that which is 
equivalent in these particulars could not be held to be a substantial compliance with 
the requirements of the policy. Roberts, Willis & Taylor Co. v. Insurance Co. [48 
S. W. 559] 19 Tex. Civ. App. 338. If the assured had furnished anything from 
which the information contracted for could be with reasonable certainty ascertained, 
then the question of substantial compliance would be before the court, but when 
there is no compliance whatever there can be no question of a substantial compliance 
with such requirements.” 

We are not quite sure that the Court of Civil Appeals intends to state that the 
portions of the inventory it quoted comply with the rule laid down by Judge Brown, 
supra. In addition to the language of the court heretofore quoted, we also quote 
the following: 

“The rule requiring a complete itemized list in the inventory is to be reasonably 
construed. To illustrate, one of the items objected to in the list before us is, ‘Fish 
hooks and lines, $20.’ Is it necessary that those taking the inventory should have 
counted the fish hooks and lines and described their size, character, and texture? We 
think not. We think, as the court charged the jury, that an inventory is sufficient 
if therefrom, with reasonable certainty, the class, kind, and amount of the various 
articles or items of goods going to make up such stocks and the value thereof can 
be ascertained by persons familiar with such matters and stock.” 

We do not think these portions of the inventory meet the requirement of the 
law. See, also, Camden Fire Insurance Co. v. Yarbrough (Tex. Com. App.) 215 
S. W. 842; Insurance Co. v. Walker (Tex. Com. App.) 210 S. W. 682; and various 
decisions of Courts of Civil Appeals mentioned by the court in the instant case. 
It is impossible to determine the kind and amount of “fish hooks and lines, $20.” 
as shown by this inventory. You do have total value. You have the class of 
material. But you could not tell whether the $20 aggregate was reasonable or not 
without some estimate as to the number of boxes of fish hooks or bunches of fish 
lines. Nor could you ascertain whether or not the $20 was a reasonable total value 
without knowing the materials from which the lines and hooks were made. The 
value would depend a great deal upon the quality of the material used. It is not 
necessary, in all reason, to count each hook and line or measure the length of each 
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line; but some estimate of the quantity of these articles, as well as the quality of 
material employed, is necessary to any satisfactory determination of the reasonable- 
ness of the total value alleged. The experts upon the stand in this case testified that 
several items in this inventory were too general to permit any fair or reasonable 
ascertainment of the value of certain articles in this stock of goods. A “lot” of a 
certain article of merchandise is clearly not an “itemized” inventory thereof. 

It will be seen that the Court of Civil Appeals lists items aggregating more 
than $1,000 which do not constitute an itemized inventory. In the application for 
writ of error, other items are listed which are equally objectionable. The items 
they give total more than $1,300 in value. The jury found the total value of the 
stock to be $2,240.65. So it is undisputed that, most favorably considered for the 
insured, more than one-half of his inventory did not comply with the contract. That 
is no “inconsiderable” portion thereof. In the case of Dorroh-Kelly Co. v. Insur- 
ance Co., 135 S. W. 1165, 104 Tex. 199, the policy contained this same warranty 
clause. The inventory covered from 80 per cent. to 90 per cent. of the stock. Only 
10 per cent. to 20 per cent. was not inventoried. The exact percentage depends upon 
the proper interpretation of the testimony of the insured. But Chief Justice Brown 
took the larger figure and held that there could be no recovery at all. In doing so, 
he affirmed the judgment of the Court of Civil Appeals which had itself reversed 
the trial court and rendered judgment for the insurance company. The trial court 
had allowed a recovery under the policy. We quote as follows from the court’s 
opinion in the Dorroh-Kelly Case, supra: 

“The sole question in this case is, does the invoice taken by the plaintiffs in 
error before the issuance of the policy comply with the terms of the contract as 
specified in the above copied section of said policy. In determining this question 
we must apply the same rules of construction that would control in the interpretation 
of other contracts. The contract, having been prepared by the Insurance Company 
to express the terms of its own undertaking, must be construed most favorably to 
the assured, and a substantial compliance with such terms will satisfy the obligation. 
We come then to the question, does the inventory which was made by the plaintiffs in 
error before the taking out of the policy substantially comply with these terms of 
the policy; ‘The assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year,’ etc. The invoice must contain a complete 
itemized statement of the stock on hand in order to meet the requirements of the 
covenant, and if it does not substantially do so, then the plaintiffs in error can have 
no right of action thereon. 

“In Western Assurance Co. v. Kemendo [60 S. W. 661] 94 Tex. 367, in treat- 
ing of this subject this court said:” (Here follows quotation from the Kemendo 
Case already quoted in our opinion.) 

Continuing, in the Dorroh-Kelly Case, Chief Justice Brown states: 

“Can it be said that an invoice is ‘complete,’ and ‘itemized,’ when it does not 
contain substantially ail of the articles embraced in the stock at the time? The very 
language itself requires this and while it is true that the omission of unimportant 
items of little value and consequence would not be sufficient to defeat the right of 
recovery, yet it must be equally true that when the contract has not been com- 
plied with in material respects, the plaintiff cannot recover. There was omitted, 
purposely, from the invoice articles of the value of three or four thousand dollars. 
This is not insignificant in any sense. It is not shown by the evidence that there was 
any means by which the articles so omitted could be established as having existed 
in the stock at the time the policy was issued. There is no ground upon which the 
claim of a substantial compliance with the contract can be sustained. The Insurance 
Company could not tell what was the class, or kind, or value of the different items 
which were omitted from the inventory. It is true that the evidence would sustain 
the claim that the inventory showed that the articles enumerated were of greater 
value that the total amount of insurance called for, but this was not the informa- 
ion contracted for. No doubt this was a matter of oversight on the part of plain- 
tiffs in error and works a hardship to them, and we are not able to see from the 
evidence that it would have been any advantage to the Insurance Company to have 
had all of the items upon the inventory, but it is not for this court to vary the 
terms of the contract into which the parties entered nor to speculate as to what might 
or might not have been the consequences if the contract had been differently expressed. 
Parties make their own contracts and it is not within the province of this court to 
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vary their terms in order to protect them from the consequences of their own over- 
sights and failures in nonobservance of obligations assumed. 

“Tt being true that no inventory complying with the requirements of the policy 
had been taken within a year prior to its issuance and the insured having failed to 
take an inventory in compliance with those terms within thirty days from the time 
the policy was issued, the law is, that the terms of the contract must prevail and 
the policy was forfeited.” 


This decision has never been questioned in any way. It is in harmony with other 
jurisdictions and the text-book writers. If an inventory, 80 to 90 per cent. valid 
and the valid portion of which is more than sufficient to warrant the payment of the 
policy in suit, must be held void, as was done in the Dorroh-Kelly Case, how can 
it be said that the policy in this suit, which is less than 50 per cent. valid, and the 
valid portion being insufficient to pay the policy in suit, should be enforced? It 
cannot be done. The peremptory instruction requested by the insurance company 
should have been given. 


This clause in the policies now has the approval of the state fire insurance com- 
mission of Texas. This commission is presumed to look after the interest of the 
people of Texas who take insurance as well as the interests of the companies. There 
are several important reasons for its inclusion. It is not necessary for us to specu- 
late on such reasons. These parties have bound themselves. When only 50 per 
cent. of a stock is itemized in the inventory, then the latter is in no sense complete. 
We do not say that a failure of any given per cent. is material or immaterial, but 
we do say that when about one-half of an inventory is invalid, there is no sub- 
stantial compliance with the contract. 


Since, upon the undisputed facts, the insurance company is not liable, we recom- 
mend that the judgments of the district court and Court of Civil Appeals be reversed 
and judgment rendered by the Supreme Court in favor of plaintiff in error. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals 
reversed, and judgment rendered for the plaintiff in error. 


NORTH RIVER INS. CO. v. CORSICANA WAREHOUSE CO. (No. 6919.) 


(Court of Civil Appeals of Texas. Austin. Feb. 3, 1926. Rehearing Denied Feb. 
24, 1926.) 
281 Southwestern Reporter, 217. 


1. INSURANCE—PROOFS OF FIRE LOSS HELD WAIVED WHERE IN- 
SURED OFFERED TO FURNISH SUCH PROOFS ON BASIS THAT 
TOTAL AMOUNT OF POLICY WAS DUE AND FORMS WERE NEVER 
FURNISHED EXCEPT ON BASIS OF APPLICATION OF ADJUST- 
MENT AVERAGE CLAUSE. 


Proofs of loss under policy of fire insurance held waived, where insured offered 
to furnish such proofs on basis that total amount of policy was due and called 
for forms which were never furnished except on basis of insurer’s contention that 
adjustment average clause was applicable, which forms insured properly declined 
to execute. 

(For other cases, see Insurance, Dec. Dig. § 558[4]). 


2. INSURANCE—AGREEMENT OF ADJUSTER WAIVING RIGHT TO 
HAVE DISTRIBUTION AVERAGE CLAUSE APPLIED TO LOSS 
UNDER POLICY HELD WITHOUT CONSIDERATION, WHERE IN- 
SURED GAVE UP NO RIGHT AGAINST INSURERS. 


Agreement by adjuster of insurers, waiving right to have distribution average 
clause applied to loss under policy of fire insurance, held without consideration, wher 
insured gave up no right that it had against insurers and received under adjustment 
more than it was entitled to receive if distribution average clause were applied. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


3. INSURANCE. iS a aaa 
Regulations of insurance commission requiring distribution average clause to be 
attached to policies of fire insurance are binding on insurance companies. 


(For other cases, see Insurance, Dec. Dig. § 133[1]). 
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4. INSURANCE—FIRE POLICY EXPRESSING INTENTION OF PARTIES 
IS BINDING ON INSURER, REGARDLESS OF WHETHER IT VIO- 
LATED RULES OF INSURANCE COMMISSION (VERNON’S SAYLES’ 
ANN. CIV. ST. 1914, ART. 4896.) 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4896, making company issuing 
policy without authority liable to policy holder in same manner as though company 
was authorized to issue policy, if fire policy expressed intention of parties it would 
be binding on insurer, regardless of whether it violated rules of insurance commission. 

(For other cases, see Insurance, Dec. Dig. § 6.) 


5. INSURANCE—INSURER HELD ENTITLED TO HAVE FIRE POLICY 
REFORMED TO CONTAIN DISTRIBUTION AVERAGE CLAUSE IN 
ACCORDANCE WITH ITS INTENTION TO ISSUE SUCH POLICY IN 
aa WITH REQUIREMENTS OF INSURANCE COMMIS- 
S 
Insurer held entitled to have fire policy reformed to contain distribution average 

clause in accordance with its ‘intention to issue such policy in conformity with re- 
quirements of insurance commission, where policy was issued in renewal of former 
policy containing that stipulation, and clause was not attached to policy through 
mistake, and policies of other companies on insured’s property contained such clause; 
insured suffering no loss by reason of mistake. 

(For other cases, see Insurance, Dec. Dig. § 143[3]). 

On Motion for Rehearing. 

6. APPEAL AND ERROR—268([4]. 

Findings of fact of trial court might be reviewed on appeal under due assign- 
ments of error, though no exception was taken thereto, where judgment was ex- 
cepted to. 

Error from District Court, Navarro County; Hawkins Scarborough, Judge. 

Action by the Corsicanna Warehouse Company against the North River Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. Reformed 
and affirmed. 

Prince &Taylor, of Corsicanna, and Thompson, Knight, Baker & Harris and 
Pinkney Grissom, all of Dallas, for plaintiff in error. 

Richard Mays, of Corsicanna, for defendant in error. 

McC.enpon, C. J. Appellee sued appellant upon a policy of fire insurance for 
$4,000 covering a cotton warehouse in Corsicanna. The case was tried to the court, 
and judgment was rendered for appellant for the full amount of the policy. The 
writ of error is to review this judgment. The parties will be designated appellant 
and appellee. 

The contentions in the case are substantially as follows: 

Appellant contends (1) that the evidence conclusively shows that it is entitled 
to have the policy corrected on the ground of mutual mistake and to have attached 
thereto a rider known as “Distribution Average Clause,” which would make the 
liability under the policy and the loss sustained amount to ‘$1, 135.98; and (2) that no 
recovery can be had because there was no proof of loss as required by the policy. 

Appellee contends that there was a settlement and adjustment of the loss for the 
full amount of the policy, subsequently to the fire. 

The facts pertinent to the issues thus raised are in substance the following: 
The warehouse in question was a one-story brick building about 250 feet square, 
divided into five compartments each 50 feet in width and separated by fireproof par- 
tition walls. There was no difference in the value of the separate compartments, 
except that each of the end compartments was charged with the entire outer wall 
and one-half of a partition wall; whereas, the interior compartments were each 
charged with one-half of the partition wall on either side, amounting, of course, to 
one partition wall chargeable to each interior compartment as against a wall and a 
half charged to the end compartments. 

Under the rules of the state fire insurance commission, the building came within 
a classification which required that blanket policies written thereon should contain 
what is denominated the “Distribution Average Clause,” the effect of which was that 
the total amount insured by the policy should be distributed among the several divi- 
sions of the building in the proportion that the value of each subdivision thereof should 
bear to the aggregate value of the entire subject insured. At the time of the fire, 
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appellee held altogether $12,000 insurance on the property, which was distributed 
between four companies, including appellant; the other policies being one for $4,000 
and two for $2,000 each. Each of the other policies had attached to it a rider con- 
taining the distribution average clause, but no such rider was attached to the policy 
in suit. The evidence in this regard is without contradiction and is embraced in 
the following finding of the trial court: 

“The court finds that the Corsicana Warehouse Company constructed its plant 
some time in the fall of 1914, and that it is engaged in the business of a cotton 
warehouse, and has been since it was organized. That the same year it was con- 
structed said company, hereinafter called the plaintiff, took out an insurance policy 
in the defendant company, and that this occurred before the present manager took 
charge of said company, or any of its present officers were in control of same, except 
G. M. Gibson, President. That thereafter each year previous to the expiration of 
the original policy and of the ones succeeding it, all of said policies being for a term 
of one year, the defendant insurance company would make out a new policy for the 
same amount of insurance and mail the same to the plaintiff. That the plaintiff 
never at any time requested a renewal of any of said policies. That in 1920 a policy 
was mailed to the plaintiff by the defendant, which contained an equal distribution 
clause, and was similar in amount of insurance to the ones preceding it. That the 
plaintiff’s agents never read any of said policies, but merely accepted the same and 
put them in their safe, and paid the premiums on all of them. That the law or ruling 
of the insurance board authorizing the incorporation of an equal distribution clause in 
insurance policies on property of this nature was passed in 1917. As to whether any 
of the policies previous to the one issued in 1920 contained an equal distribution 
clause, the evidence does not disclose. At the expiration of the policy issued in 
1920, which expired in the fall of 1921, the defendant insurance company, without 
any request from the plaintiff made out a new policy for the same amount of insur- 
ance and mailed the same to the plaintiff, whose agent accepted same without reading 
it, and placed it in its safe, and paid the premium thereon. The plaintiff did not 
know that the insurance policy issued in 1920 contained an equal distribution clause, 
and in fact it never heard of such a clause until after its loss in the fall of 1922. 

“About three weeks after the insurance policy was issued in 1921, on which this 
suit is based, defendant’s agent received a letter from defendant company inquiring 
why the equal distribution clause had not been attached to said policy; thereupon 
defendant’s agent, without any knowledge whatever of the plaintiff, or its agents, 
prepared an equal distribution clause, in triplicate, one of which was placed in the 
agent’s files, and two of which were sent to the home office of the defendant company, 
but the agent intended to send one copy to the plaintiff, who was insured under said 
policy, but did not do so, and the plaintiff never heard of this action of the 
defendant’s agent in making out an equal distribution clause to be attached to the 
original policy until after the loss which destroyed plaintiff's property, approximately 
one year later.” 

The fire occurred on October 13, 1922, and shortly thereafter one Cole, a repre- 
sentative of the Bates Adjustment Company, went to Corsicana for the purpose of 
adjusting the loss. He represented each of the four companies involved. The fire 
did considerable damage to one of the end compartments, designated compartment E, 
and there was a small damage to the adjoining compartment D. Appellee and the 
adjuster each had a contractor to estimate the damage. That of the former placed 
the amount at $10,590; whereas the latter’s placed the amount at $7,896. After some 
negotiation, the amount of the loss was finally adjusted at $6,271.94. This figure was 
arrived at by the following method: The adjuster’s contractor placed the value of 
the entire building at $42,206.77, that of the two end compartments at $9,158.54 each, 
and that of the interior compartments at $7,963.23 each. He estimated the damage to 
the partition wall between compartments D and E at $1,000, whereas appellee’s con- 
tractor estimated this damage at $776.75, or 25 per cent. of $3.107, his entire valua- 
tion on the wall. The damage to compartment D, other than that to the partition, 
was evidently inconsequential and was placed at $36. The agreed amount of damage 
to this compartment was $536, which was arrived at by taking one-half of the 
highest estimate of damage to the wall and adding the $36 damage. Under the 
proportionate values of the several compartments above the insurance on compart- 
ment E applying the distribution average clause was $216.99+ per $1,000 of the face 
of the policies. The court found the value of the entire building to be $60,000, but 
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this finding would not benefit appellee in any way under the distribution average 
clause, since the valuation of the partition wall by the adjuster’s contractor was 
higher than that of appellee’s; and therefore placing a greater valuation on the 
entire building would lessen the difference in the proportionate values of the external 
and internal compartments. It will thus be seen that the total amount recoverable in 
any event under the three concurrent policies on compartment E was $1,735.94 and on 
compartment D under all the policies $536. To this was added $4,000, the full face 
of appellant’s policy; thus making in all $6,271.96. There was no theory under which 
appellee could recover more than this aggregate amount, which all agreed was much 
less than the actual loss. 

There was conflict in the testimony between the adjuster on the one side, and the 
president and manager of appellee on the other, as to whether the adjuster agreed 
that appellant would pay the full amount of its policy. The trial court found the 
agreement was made as appellee contends; but the question becomes unimportant in 
the light of the other conclusions we have reached. The $2,271.94 was subsequently 
paid by the other companies. However, in forwarding the proof of loss before pay- 
ment, the letter of transmittal contained the following clause. 

“These proofs are submitted, however, with the distinct understanding that if 
at a later date final adjustment of the North River policy is based on the application 
of the distribution average clause, that you will refund the above three companies the 
sum of $22.33 per thousand dollars insurance. The above companies elected to make 
this proposition, not feeling that they wanted to withhold any money which you were 
entitled to, until the final disposition of the North River policy.” 

These proofs were executed and payment was made accordingly. Mr. Gibson, 
the president of appellee company, testified that he held up these proofs for a little 
while, “because I didn’t want to make any mistake, and I finally accepted the others 
as having to do so.” 

[1] With reference to the proof of loss, it is quite clear that this was waived 
by appellant. The evidence shows an agreed amount of loss for the purpose of. fixing 
the amount of liability. This agreed amount, while below the estimate of the con- 
tractor for either party, was the total amount that could be recovered whether or not 
the adjustment average clause applied to appellant’s policy. If the clause applied, 
then the amount of recovery was the total amount which the policy covered on com- 
partment E, plus one-third of $536, the loss on compartment D. If the clause did 
not apply, then the total amount of appellant’s policy was due because the loss was 
greater than the total amount of insurance covered by all of the policies. The evi- 
dence shows that there was some correspondence between appellant and appellee, in 
which the latter contended that the total amount of the policy was due, and the 
former that the adjustment average clause applied. In this correspondence appellee 
offered to furnish proofs of loss and called for forms, which were never furnished 
except on the basis of the application of the adjustment average clause, and these 
appellee properly declined to execute. The record clearly shows that after the 
adjustment no controversy whatever remained regarding the amount of the loss, and 
that appellee was always willing to comply with every requirement of the policy. 
The proof of loss was not executed simply because appellant contended for the appli- 
cation of the distribution average clause; whereas appellee denied this contention. 

{2] Assuming the correctness of the trial court’s finding that the agreement was 
made as alleged, it was totally without consideration. The undisputed evidence 
clearly shows that the agreement, if made, amounted to nothing more than a waiver 
on the part of Cole of appellant’s right to have the distribution average clause apply 
to the policy. For this waiver there was no consideration whatever. Appellee gave 
up no right or advantage that it had against either the appellant or any of the other 
companies involved. The evidence shows without controversy that the agreement 
as to the amount of the loss was such only in form. The amount so fixed was the 
entire amount of recovery under all of the policies which appellee was entitled to 
under the highest estimate made of the actual loss, and even if the distribution average 
clause should be held not to apply to the policy in question. It was only after 
this fact was ascertained that the officers of appellee agreed to the adjustment. In- 
stead of giving up anything or making any concession, the appellee got under this 
adjustment $22.33 per thousand of insurance in excess of what it would be entitled to 
receive from the other companies in case the distribution average clause were applied 
to the policy in suit. As shown above, the other companies in making payment stipu- 
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lated for the refund of this amount, in case the distribution average clause should 
be applied to appellant’s policy. We think it is clear, therefore that the agreement 
of Cole, if it had the effect contended for by appellee and found by the trial court, was 
without consideration to support it, and was therefore unenforceable. 

In this same connection appellant further contends that Cole had no authority 
to make such agreement. This contention is rested upon the proposition that an 
insurance adjuster has no implied authority to bind his principal except with refer- 
ence to the amount of the loss, and his authority does not extent to the question 
of the extent of the principal’s liability under the contract. We find it unnecessary 
to decide this question. Appellant cites the following authorities: Bond v. Ins. Co., 
88 S. E. 389, 77 W. Va. 736; Colby v. Ins. Co., 17 S. E. 303, 37 W. Va. 789; Wood 
on Insurance, p. 456. Appellee cites to the contrary: Roberts v. Ins. Co., 72 S. W. 
144, 94 Mo. App. 142; Ins. Ass’n v. Miller, 2 Willson, Civ. Cas. Ct. App. § 332; 
Ruthven v. Ins. Co., 71 N. W. 574, 102 Iowa, 550; Flaherty v. Ins. Co., 46 N. Y. S. 
934, 20 App. Div. 275; Bank v. Ins. Co., 66 N..W. 138, 64 Minn. 96; N. Y. v. Ins. 
Co., 39 N. Y. 45, 100 Am. Dec. 400. 

[3] This brings us to the main issue in the case, namely, whether appellant was 
entitled to have the policy reformed so as to attach thereto the distribution average 
clause. We think the facts clearly establish this right as a matter of law. The 
intention of appellant to attach the clause is apparent, and the failure to do so was 
due originally to an oversight. The subsequent failure to forward the clause to 
appellee after appellant’s agent discovered the mistake was due to an error which 
occurred in the agent’s office. Under the regulations of the insurance commission. 
the appellant was required to attach the clause to the policy. These regulations 
were binding on appellant. Ins. Co. v. Thomas (Tex. Civ. App.) 264 S. W. 589, 
and authorities there cited. Appellee contends that the Fire Insurance Commission 
Act (Acts 1913, c. 106 [Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4876 et seq.]) is 
unconstitutional, and therefore was not binding upon it, although binding upon appel- 
lant. The question of the constitutionality of this act has been raised in a number 
of cases, but the courts have never found it necessary to decide it. With reference 
to foreign insurance companies doing business in Texas, it is held that they are 
bound by the act, regardless of whether it is constitutional. See Ins. Co. v. Dalton 
(Tex. Civ. App.) 178 S. W. 966; Ins. Co. v. Gomillion (Tex. Civ. App.) 178 S. W. 
1050; Ins. Co. v. Thomas, above; Adams-Childers Co. v. Ins. Co. (Tex. Civ. App.) 
232 S. W. 339, s. c. (Tex. Com. App.) 246 S. W. 365. 

[4] Whether or not the act is constitutional, and therefore binding upon appellee, 
is wholly immaterial in this case. The Insurance Commission Act itself provides 
(Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4896) that if a company shall issue a 
policy without authority and loss shall occur thereunder, it shall be liable to the 
policyholder in the same manner and to the same extent as if the company had been 
authorized to issue the policy, although it was issued in violation of the act. Under 
this article, if the policy expressed the intention of the parties, i twould be binding 
on the insurance company, regardless of whether it violated the rules of the insur- 
ance commission. Ins. Co. v. Kitchen (Tex. Com. App.) 271 S. W. 893. 

[5] The record clearly shows, however, that the intention of the insurance com- 
pany was to issue a policy with the adjustment average clause attached in conformity 
with the requirements of the insurance commission; that the policy in question was 
issued in renewal of a former policy containing that stipulation; that the clause was 
not attached to the policy through mistake; that appellee’s manager who received the 
policy through the mail never examined it or knew its contents; that the other 
policies covering the same building issued by other companies and written and accepted 
in the same manner contained in the clause. Under these circumstances, we think it 
clear that the mistake was mutual and one against which equity will relieve. There 
is no evidence that appellee suffered any loss or detriment by reason of the mistake. 
On the other hand, it clearly appears that if the mistake had not been made the 
position of appellee after the fire would have been exactly the same as if the reforma- 
tion prayed for be now allowed. We think the authorities amply sustain our views 
in this regard, and deem it necessary only to give the citations without discussion. 
Ins. Co. v. Hansen (Tex. Civ. App.) 258 S. W. 257; Williams v. Ins. Co. (C. C.) 
24 F. 625 (opinion by Mr. Justice Miller of the U. S. Supreme Court) ; Farwell v. 
Ins. Co., 136 F. 93, 68 C. C. A. 557 (by U. S. Circuit Court, 5th Circuit) ; Hollin v. 
Benefit Ass’n, 96 A. 71, 88 N. J. Law, 204; Hay v. Ins. Co., 77 N. Y. 235, 33 Am. 
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Rep. 607; Palmer v. Ins. Co., 9 A. 248, 54 Conn. 488; Oil Co. v. Ins. Co., 28 N. Y. S. 
45, 7 Misc. Rep. 695; Merriam v. Leeper, 185 N. W. 134, 192 Iowa, 587; Parchen v. 
Chessman, 142 P. 631, 146 P. 469, 49 Mont. 326; Avery v. Ins. Soc., 23 N. E. 3, 117 
N. Y. 451; Clem v. Ins. Co., 29 Mo. App. 666. 

Under the undisputed evidence, we hold appellant entitled to have the policy in 
suit reformed so as to contain the distribution average clause. Under this reforma- 
tion appellant is entitled to recover $1,135.98, which amount should bear interest at 
6 per cent. per annum from 60 days after October 20, 1922. 

The judgment of the trial court is therefore reformed so as to provide that the 
appellee recover of appellant the sum of $1,135.98, together with interest thereon at 
the rate of 6 per cent. per annum from December 19, 1922, and all costs of the trial 
court; and as so reformed is affirmed. The costs of appeal are assessed against 
appellee. 

Reformed and affirmed. 

On Motion for Rehearing. 

[6] Appellee contended upon the original hearing that appellant was not in 
position to attack the trial court’s findings of fact because no exception thereto was 
taken. The proposition is not well taken, and we overruled it without comment. The 
same contention is reiterated in appellee’s motion for rehearing. It is now well 
settled by a long line of cases that: 

“The judgment of the court, on trial without a jury, having been excepted to 
(as was done in this case) it was not necessary that exception be also taken to the 
conclusions of law and fact in order to secure their review on appeal under due 
assignments of error.” Voight v. Mackle, 71 Tex. 78; Engineering Co. vy. Turney, 
203 S. W. 593, 109 Tex. 208; Thompson v. State, 56 S. W. 603; 23 Tex. Civ. App. 
370; Bond v. Garrison, 127 S. W. 839, 59 Tex. Civ. App. 620; Brenton v. Peck, 87 
S. W. 904, 39 Tex. Civ. App. 224; Connellee v. Roberts, 23 S. W. 189, 1 Tex. Civ. 
App. 419; Savage v. Umphries (Tex. Civ. App.) 118 S. W. 908; Life Ass’n v. Green 
(Tex. Civ. App.) 109 S. W. 1133. 

The other grounds of the motion are sufficiently covered in our original opinion. 

The motion is overruled. 

Overruled. 


BOSTON INS. CO. et at. v. KIRBY. (No. 107.) 
(Court of Civil Appeals of Texas. Eastland. Feb. 18, 1926. Rehearing Denied 
March 26, 1926.) 
281 Southwestern Reporter 275. 

1. INSURANCE—FIRE INSURANCE COMPANY COULD CONTRACT FOR 

aa" TO DEMAND AN APPRAISAL ON DISAGREEMENT AS TO 

A provision in fire policy that, in event of disagreement as to amount of loss, the 
insurer might demand an appraisal by competent, disinterested parties, the insured and 
insurer each selecting one and these two selecting an umpire, held, reasonable. 

(For other cases, see Insurance, Dec. Dig. § 567.) 


3. INSURANCE—UNREASONABLE DELAY IN DEMANDING APPRAISAL 
AFTER PROOF OF LOSS IS RECEIVED BY INSURANCE COMPANY 
WAIVES RIGHT TO DEMAND IT. 

Where policy required proofs of loss within 60 days and the loss should be de- 
termined by appraisers in case of disagreement, and that loss was not payable until 
60 days after receipt of proofs including the award where required, retention of 
proofs of loss, for an unreasonable time, by the insurer, without demand for an 
appraisal, waived right to demand it. 

(For other cases, sée Insurance, Dec. Dig. § 35[5].) 

4. APPEAL AND ERROR. 

Error, if any, in refusing to give special charges to jury where matter was cov- 
ered in the main charge, held harmless. 

Error from District Court, ‘Taylor County; W. R. Ely, Judge. 

Action by A. H. Kirby against the Boston Insurance Company and another. 
From a judgment in favor of plaintiff, defendants bring error. Judgment affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiffs in error. 

Kirby, King & Overshiner, of Abilene, for defendant in error. 
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Rivcett, J. The appellee filed petition complaining of the Boston Insurance 
Company and of the Milwaukee Mechanics’ Insurance Company, alleging as against 
each of said companies that he owned a dwelling house in Abilene, Tex., and that on 
January 23, 1924, while the policies were in force, the said house was damaged and 
injured by fire to the extent of $9,550; that the house was worth $10,000; and that 
plaintiff performed all the conditions of the policies of the respective companies. 
The damage claimed against the Milwaukee Mechanics’ Insurance Company was 
$3,000, and against the Boston Insurance Company a like sum. Each of the defendants 
answered by plea in abatement, alleging that the plaintiff failed to agree with appel- 
lants as to the amount of the loss, whereupon it in good faith made 
written demand for appraisal as provided in the policy, which, de- 
mand was refused by the appellee. Appellants further answered subject to 
plea in abatement that they should neither be held liable for more than its pro rata 
portion of the loss, and alleged that plaintiff held $10,000 insurance, and in the event 
of liability, the liability of appellants should be no more than the provisions of the 
policy, and appellants further answered by general denial. The cause was submitted 
\to a jury, and following the answers of the jury, the court entered judgment in favor 
of appellee, and this cause is now before this court by writ of error. 

[1-3] Propositions 1, 2, and 3 bearing on same matter will be treated together, 
and are as follows: 

First. The provision of the policy relative to the fixing of the loss by appraisal 
is reasonable, valid, and enforceable. 

Second. The plaintiff is not entitled to maintain his suit because of his refusal 
to accede to the demand of the defendants for an appraisal. 

Third. The demand for appraisal having been made before anything was due 
under the policies, the same had to be acceded to and an award returned before plain- 
tiff could maintain a suit on the policies. 

Each of the policies contained the following provisions: 

“In the event of disagreement as to the amount of the loss, the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, the 
insured and this company each selecting one and the two so chosen shall first select 
a competent and disinterested umpire. The appraisers together shall then estimate 
and appraise the loss, stating separately the sound value and damage, and failing to 
agree shall submit their differences to the umpire and the award in writing of any 
two shall determine the amount of such loss.” 

The policy further provides: 

“And the loss shall not become payable until sixty days after the ascertainment, 
estimate and satisfactory proof of the loss*herein required have been received by this 
company, including an award by appraisers when appraisal has been been required.” 

The policy further provides: 

“No suit or action on this policy for the recovery of any claim shall be sustain- 
able in any court of law or equity until after the full compliance by the insured 
with all the foregoing requirements.” 

“Said ascertainment or estimate shall be made by the insured and this company, 
or, if they differ, then by appraisers, as hereinafter provided, and, the amount of loss 
or damage having been thus determined, the sum for which the company is liable 
pursuant to this policy shall be payable sixty days after due notice, ascertainment, 


estimate and satisfactory proof of the loss have been received by this company in 
accordance with the terms of this policy.” 


The policy further provided that the assured— 
“within ninety-one days after the fire, unless such time is extended in writing by this 
company, shall render a statement to this company, signed and sworn to by said 
insured, stating the knowledge and belief of the insured as to the time and origin 
of the fire; the interest of the insured and of all others in the property; the cash 
value of each item thereof and the amount of loss thereon; all incumbrances thereon; 
all other insurance, whether valid or not, covering any of said property; and a copy 
of all the descriptions and schedules in all policies; any changes in the title, use, 
occupation, location, possession, or exposures of said property since the issuing of 
this policy; by whom and for what purpose any building herein described and the 
several parts thereof were occupied at the time of fire; and shall furnish, if required, 
verified plans and specifications of any building, fixtures, or machinery destroyed or 
damaged and shall also, if required, furnish a certificate of the magistrate or notary 
public (not interested in the claim as a creditor or otherwise, nor related to the 
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insured) living nearest the place of fire, stating that he has examined the circum- 
stances and believes the insured has honestly sustained loss to the amount that such 
magistrate or notary public shall certify.” 

“In the event of disagreement as to the amount of loss the same shall, as above 
stated, be ascertained by two competent and disinterested appraisers, the insured and 
this company each selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together shall then estimate and 
appraise the loss, stating separately sound value and damage, and, failing to agree, 
shall submit their differences to the umpire; and the award in writing of any two 
shall determine the amount of such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally the expenses of the appraisal 
and umpire.” 

This fire occurred on January 23, 1924. The appellee made out his proof of loss 
on February 12, 1924. A few days after February 24th, Messrs. Howard & Davis, 
adjusters for appellants met appellee in Abilene and discussed the_question of the 
loss. No agreement was reached and negotiations continued more or less between 
appellee and agents of companies, until April 14, 1925, when the Southwestern Ad- 
justment Company made written demand by letter for appraisal. The appellee de- 
clined the offer on March 26, 1925, and filed this suit April 29, 1925. 

The jury in answer to special issue found that the demand for appraisal made 
by each of the companies was not made within a reasonable time. There is sufficient 
evidence in the record to support the finding. While the insurance company could 
reasonably contract for the right to demand and receive an appraisal as provided 
by terms of its policy, yet it cannot be said that they could wait their own time to 
make such demand, but it must be presumed and contemplated the demand would 
be made in a seasonable and reasonable time. In this case appellants waited for 58 
days on one policy and 59 on the other, after receiving proof of loss, before making 
demand. It being a question of fact to what would constitute a reasonable time, and 
the jury having found against appellee on that issue, it cannot be said that appellants 
were within their contractual rights at the time their demand was made. American 
Fire Ins. Co. v. Stuart (Tex. Civ. App.) 38 S. W. 395; Lion Fire Ins. Co. v. Heath, 
68 S. W. 305, 29 Tex. Civ. App. 203; Springfield F. & M. Ins. Co. v. Hays, 156 P. 
673, 57 Okl. 266, L. R. A. 1917A, 1078; Zimeriski v. Insurance Co., 52 N. W. 55, 91 
Mich. 600, L. R. A. 1917A, page 1086. The retention of proof of loss by appellants 
for an unreasonable time without demand for appraisal would be a waiver of any 
defect or right to demand appraisal. The assignment bearing on three propositions 
will, therefore, be overruled. 

[4] Proposition No. 8, complaining of court refusing to give appellants’ requested 
special charges 1 and 2, which submitted the question of appraisal, will be over- 
ruled. The issue was covered in the main charge, and no harm could result to appel- 
lants in refusing the special charges. 

By propositions 4 and 5 it is insisted error was committed in charge of court 
submitting measure of damages. The court on measure of damages submitted the 
following issue: 

“How much would it have cost plaintiff immediately following fire of January 23, 
1924, in Abilene, Tex., to have repaired and replaced with material of like kind and 
quality those portions of the building situated on lots 16, 17, and 18, block 47, Abi- 
lene, Tex., injured or damaged as a result of the fire?” 

The jury answered: “$8,500.” 

There is ample evidence to support the finding, and no challenge of sufficiency 
of evidence is made or pointed out by appellants, and the assignment is overruled. 

Complaint is made in refusal to submit special issues as to the value of house 
before and after fire. The court submitted measure of damage in main charge and 
no harmful result under facts was sustained by refusal to give special charge and 
even though special charge submitted the proper measure of damages in the light 
of main charge and facts, it cannot be said the error in refusing same (if error) was 
so prejudicial as to require a reversal, but at most was harmless. 

I profess grave doubt that the statement of facts should be considered, but that 
matter has been passed and is not now a material inquiry. This cause was submitted 
to the jury on issues made by pleadings of parties and evidence in case. The jury 
found against appellant, and the learned trial judge rendered judgment responsive to 
the findings of fact. The loss occurred. The appellee made out his proof complying 
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with the terms of policy, and nearly 60 days after receiving the proof, demand 
was made for appraisal. 

Under the authorities cited, the facts as found by jury, the persuasion of justice 
and right, we conclude that the record demands an affirmance of judgment of trial 
court, and it is so ordered. 


McLAUGHLIN er at v. ORIENT INS. CO. (No. 19544.) 
(Supreme Court of Washington. March 18, 1926.) 
244 Pacific Reporter 254. 


INSURANCE—WHETHER INSURANCE APPRAISERS’ AWARD WAS RE- 
SULT OF BIAS OR PREJUDICE HELD FOR JURY. 


Where insured, dissatisfied with award of appraisers selected under agreement 
with insurer, sued to recover on policies, question of whether action of appraiser 
selected by insurer and umpire selected by appraisers in making award was result 
of bias and prejudice held for jury. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

Department 2. 

Appeal from Superior Court, Spokane County; Huneke, Judge. 

Action by Henry McLaughlin and others against the Orient Insurance Company. 
From a judgment for the plaintiffs, defendant appeals. Affirmed. 

Ferris & Ferris, of Spokane, for appellant. 

Munter & Munter, of Spokane, for respondents. 

Parker, J. The plaintiffs seek recovery upon two insurance policies issued to 
them insuring them against loss or damage by fire, in the total sum of $1,600, on 
their lodging house furniture, fixtures, and furnishings situated in their lodging house 
in Spokane, which personal property was partially destroyed and partially damaged by 
fire, while the policies were in full force and effect, on August 29, 1924. Proof of 
loss having been furnished by the plaintiffs to the insurance company, they were 
unable to agree on the amount thereof. The policies contained, among other stipu- 
lations, the following: 

“In the event of disagreement as to the amount of loss same shall, as above 
provided, be ascertained by two competent and disinterested appraisers, the insured 
and the company each selecting one, and the two chosen shall first select.a competent 
and disinterested umpire; the appraisers together shall then estimate and appraise the 
loss, stating separately sound value and damage, and, failing to agree, shall submit 
their differences to the umpire, and the award in writing of any two shall determine 
the amount of such loss.” 


Looking to the determination of the amount of the loss, as provided by this 
quoted stipulation of the policies, the plaintiffs selected an appraiser, and the defend- 
ant selected an appraiser. These two examined the numerous articles which were 
damaged to the extent that their value was entirely destroyed, and also the numerous 
articles which were partially damaged. The plaintiffs’ appraiser itemized the loss in 
detail as to each article destroyed or damaged, and thus estimated the total loss at 
$1,568. The defendant’s appraiser likewise estimated the total loss at $361. They 
were wholly unable to agree as to the total amount of loss. They thereupon selected 
an umpire, and submitted their differences to him. He thereupon, after what seems 
to us a very perfunctory consideration of the case, estimated the total loss at $550, in 
which the defendant’s appraiser concurred; the plaintiffs’ appraiser refusing to con- 
cur therein, protesting that the same was wholly inadequate. The plaintiffs refused 
to accept this $550 award, and thereafter commenced this action in the superior 
court, seeking recovery upon the policies, alleging loss in the full amount of $1,600. 
The defendant, by its answer, set up the award of $550 made by its appraiser and 
the umpire as an affirmative defense, depositing the $550 in court for the plaintiffs, 
to which the plaintiffs replied, pleading! affirmatively, in substance, that the $550 
award was arrived at by the umpire and the appraiser as the result of bias and preju- 
dice on the part of both of them in favor of the defendant and against the plaintiffs, 
and as an arbitrary and capricious action on their part without fair consideration of 
the merits of the plaintiffs’ claim of loss. Upon the issues so framed the case pro- 
ceeded to trial before the court sitting with a jury, and resulted in verdict and judg- 
ment awarding to the plaintiffs recovery against the defendant in the sum of $1,066. 
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From this disposition of the case in the superior court the defendant has appealed 
to this court. 

The only claim of error here argued in behalf of the defendant is that the trial 
court erred in refusing to decide the case finally in the defendant’s favor upon the 
merits as a matter of law, take the case from the jury, and render its judgment 
accordingly; counsel for the defendant, by appropriate motions timely made, having 
requested the court to do so. The trial court fully and fairly instructed the jury, 
submitting to it the question of the plaintiff's claim of arbitrary action on the part 
of the appraiser and the umpire as a primary question to be determined. We have 
examined with care the evidence as presented to us in the abstract prepared by counsel 
for the defendant, and deem it sufficient to say that we are fully convinced that we 
would not be warranted in disturbing the verdict of the jury in making its award of 
$1,066 in favor of the plaintiffs against the defendant; that is, we think there was 
ample evidence to warrant the jury in believing that the appraiser and the umpire 
made their award of $550 as the result of their arbitrary and capricious conclusion 
in that behalf without due regard to the justness of the plaintiff's claim of loss. This 
was evidenced, as the jury might well believe, by the amount of the $550 award 
as compared with the $1,066 award made by the jury as a fair estimate of the loss, 
and the perfunctory consideration of the case by the umpire. No contention is here 
made that the $1,066 award made by the jury exceeds the actual amount of the 
plaintiff’s financial loss as the result of the fire. We do not think the case calls for 
further discussion. 

The judgment is affirmed. 

Tolman, C. J., and Mackintosh, Mitchell, and Main, JJ., concur. 


KITCH er at. v. NORTHWESTERN NAT. INS. CO. SAME v. MILL OWN- 
ERS’ MUT. FIRE INS. CO, SAME v. NORTH BRITISH & MER- 
CANTILE INS. CO. 


(Supreme Court of Wisconsin. March 9, 1926.) 
207 Northwestern Reporter 716. 

2. INSURANCE—FIRE INSURANCE POLICY WAS AVOIDED WHEN 
FORECLOSURE PROCEEDINGS WERE BEGUN AGAINST REALTY 
INSURED WITHOUT ANY FURTHER ACT BY INSURER. 

Fire insurance policy on realty was avoided without any further act by insurer, 
under terms of statutory policy, when foreclosure proceedings was begun against 
realty insured. 

(For other cases, see Insurance, Dec. Dig. §§ 310[1], 328[14].) 

3. INSURANCE. 

Evidence held not to show that insurers were negligent in not’ sooner ascertaining 
when foreclosure proceedings against property insured were begun. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


5. INSURANCE—FACTS SHOULD NOT BE DISTORTED, AND UNNAT- 
URAL INFERENCE RESORTED TO, TO SUSTAIN INSURANCE CON- 
TRACT BY ESTOPPEL. 

As respects estoppel, while every reasonable inference should be made to sustain 
insurance written and accepted in good faith, facts should not be distorted, and un- 
natural and unreasonable inference resorted to. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


6. INSURANCE—INSURERS HELD NOT ESTOPPED TO ASSERT FOR- 
FEITURE OF FIRE POLICIES ON REALTY BY REQUEST FOR IN- 
FORMATION FOR SETTLEMENT OF LOSS UNDER POLICY ON 
PERSONALITY AS TO WHICH LIABILITY WAS ADMITTED. 
Insurance companies held not estopped to assert forfeiture of fire policies on 

realty against which foreclosure proceedings had been begun without giving insurers 
notice and procuring their consent thereto, by request for information, vouchers, etc., 
necessary to settlement of loss under policy in which hability was admitted, where 
plaintiffs did nothing to their disadvantage which they would not have done had such 
policy been sole insurance on property. 


(For other cases, see Insurance, Dec. Dig. § 397.) 
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7. INSURANCE 

Fire policy covering stock of merchandise held forfeited by execution and de- 
livery of chattel mortgage without notice to insurer. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 


8. INSURANCE—INSURER HELD NOT ESTOPPED TO ASSERT FOR- 
FEITURE OF FIRE POLICY BY REQUEST FOR INFORMATION IN 
SETTLEMENT OF LOSS, WHERE PLAINTIFFS WERE REPEATEDLY 
INFORMED THAT POLICY HAD BEEN FORFEITED. 

Insurer by requesting information vouchers, etc., to facilitate settlement of loss, 
held not estopped to assert forfeiture of fire policy on stock of merchandise because 
of execution and delivery of chattel mortgage without notice, where plaintiffs were 
repeatedly advised that frfeiture was claimed. 

(For other cases, see Insurance, Dec. Dig. § 397.) 


Appeal from Circuit Court, Chippewa County; James Wickham, Judge. 

Consolidated actions by W. E. Kitch, as assignee for the benefit of certain creditors 
of Henry Jung and others, against the Northwestern National Insurance Company, 
against the Mill Owners’ Mutual Fire Insurance Company, and against the North 
British & Mercantile Insurance Company. Judgments for plaintiff, and defendants 
separately appeal. Reversed and remanded, with directions. 

Fire insurance. Separate actions were begun by the plaintiff, W. E. Kitch, as 
assignee, against the Northwestern National Insurance Company for $1,800, against 
the North British & Mercantile Insurance Company for $2,200, and against the Mill 
Owners’ Mutual Fire Insurance Company for $4,000, on account of the total destruc- 
tion by fire on December 28, 1922, of a one and two story composition brick and 
veneered building in the city of Bloomer, title to which stood in Henry Jung and 
on which appellants had written Wisconsin standard form insurance policies for the 
amounts specified respectively. The Mill Owners’ Mutual Fire Insurance Company 
policy, in addition to the amount of insurance upon the real estate, covered $1,500 
insurance on a stock of merchandise while the same was contained in the insurance 
building, which stock was destroyed on December 28, 1922, by the same fire that 
destroyed the building. The Mill Owners’ Mutual Fire Insurance Company policy 
is dated July 3, 1922. The Northwestern National Insurance Company policy is 
dated March 4, 1922. The North British & Mercantile Insurance Company policy 
is dated June 10, 1922. There was also issued by the Home Insurance Company of 
New York on April 12, 1922, a policy for $3,000, $1,000 of which was on baker’s and 
lunch room fixtures, $1,000 on stock of confectionery and baker’s goods, $500 on 
one bread and cake mixing machine, and $500 on household and kitchen furniture, and 
utensils, all while contained in the building heretofore referred to. 

The answer of the appellant companies disputed liability on the ground that the 
policy was void as to Henry Jung and the plaintiff, Kitch, his assignee, in that: (a) 
The interest of Henry Jung in the insured property at the date of the fire was other 
than unconditional and sole ownership, due to the foreclosure of the real estate mort- 
gage of Elizabeth Fehr prior to the date of the fire, without notice and without the 
written consent of the company attached to this policy; (b) that thereby the hazard 
was increased by means within the control and knowledge of Henry Jung and Eliza- 
beth Fehr; (c) Henry Jung, in making a sworn statement after the fire, concealed 
the material fact of the foreclosure of the Elizabeth Fehr mortgage, and thus, in 
conjunction with his statement that he was the sole and unconditional owner of said 
property, falsely swore touching a matter relating to the subject of the insurance 
after the loss; (d) Henry Jung had other insurance without the written and signed 
consent of appellant attached to its policy; (e) after the issuance and delivery of 
defendant’s said policy, Henry Jung executed and delivered a chattel mortgage on 
the personal property insured without notice to and without the written and signed 
consent of appellant attached to its policy; and it was further claimed that the policy 
was also void as to the plaintiff, Carl Jung, in that on August 23, 1922, he was served 
with a summons and notice of object of action in the suit brought to foreclose the real 
estate mortgage of Elizabeth Fehr on the insured property and failed to give notice 
to the defendants of said foreclosure and have the signed, written consent of the 
companies attached to the said policies. 

Upon the trial there was no dispute as to the facts alleged in the defendants’ 
answer, and it was admitted that the commencement of the foreclosure action with- 
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out giving notice thereof and procuring written consent thereto worked a forfeiture 
of the policy, but the plaintiff contended that the defendants were estopped from 
asserting such a forfeiture, for the reason that with knowledge of all the facts the 
defendants severally requested information of the plaintiffs which put the plaintiffs 
to great inconvenience and expense, and that defendants were thereby estopped to 
claim the benefit of the admitted forfeiture. The findings are slightly different in 
each case. The findings in the Mill Owners’ Mutual Fire Insurance Company case 
cover all of the material facts, and in that case the court found as follows: 

“1, That on the 3d day of July, 1922, in consideration of the payment of a 
premium therefor, the defendant company issued to Henry Jung its Wisconsin 
standard form policy of insurance described in the plaintiff's complaint; by which it 
insured against loss and damage by fire a certain building of said Henry Jung, in the 
sum of $4,000, and a certain stock of merchandise in the sum of $1,500; that indorsed 
on said policy was a provision that the loss, if any, was payable to Carl Jung as 
mortgagee or trustee, as such interest may appear; that no agreement in writing or 
otherwise was made or added to the policy consenting that the personal property 
might be incumbered by a chattel mortgage; that no agreement in writing was made 
or added to the policy consenting that foreclosure proceedings be commenced on 
any mortgage or trust deed, except the mortgage given to Carl Jung; that no agree- 
ment was made or added to the policy consenting that other insurance be carried by 
the insured on any of said property. 

“2. That on the 28th day of December, 1922, said property, so insured, was: 
destroyed by fire. 

“3. That the property destroyed by fire was at that time insured in other com- 
panies as follows: By a policy dated March 24, 1922, issued by the Northwestern: 
National Insurance Company, of Milwaukee, in the sum of $1,800 on said building. 
By a policy dated April 12, 1922, issued by the Home Insurance Company of New 
York, in the sum of $3,000 on certain personal property in said building, consisting 
of a stock of merchandise, furniture and fixtures, household goods, and machinery, 
of which amount the sum of $1,000 was on the stock of merchandise. By a policy 
dated June 10, 1922, issued by the North British Mercantile Insurance Company, in 
the sum of $2,200, on said building. 

“4. That on the 27th day of September, 1922, the said insured incumbered the 
personal property, so insured, by a chattel mortgage given to the People’s State 
Bank of Bloomer, in the sum of $1,150. 

“5. That at the time of the issuing of said policy, the real estate on which the 
building stood was incumbered by a mortgage given to Elizabeth Fehr, in the sum of 
$4,000 and interest, and in the month of August, 1922, the said Elizabeth Fehr com- 
menced an action against said insured to foreclose said mortgage, and judgment 
of foreclosure was entered in said action in the county court of Chippewa county on 
October 20, 1922. 

“6. That on the 9th day of February, 1923, said insured made in writing due 
proofs of said loss according to the terms of said policy, which proofs were duly 
verified and contained full information as to the other insurance on the property, 
the mortgages and liens thereon, including the chattel mortgage on the personal prop- 
erty, which proofs were mailed to the defendant company and received by it on or 
prior to February 13, 1923. 

“7. That after the making of said proofs of loss, the defendant company, and 
the other insurance companies that carried insurance on the property destroyed, 
acted together in the adjustment of said loss, claimed that they suspected that the fire 
was of incendiary origin, and that the amount of the loss on the personal property 
was much less than that claimed by the insured, and insisted that the loss as to all 
of said insurance be adjusted together and at one time. 

“8. That at various times between the 9th day of February, 1923, and the 19th 
day of June, 1923, the defendant company when it had full knowledge of all the 
grounds on which it now relies for the forfeiture of said policy, including the insuance 
of other insurance, the giving of a chattel mortgage, and the commencing of the 
foreclosure proceedings, demanded that the insured furnish it with an inventory of 
the personal property destroyed by fire, and also that he furnish original invoices of 
merchandise purchased, duplicate invoices from parties who sold him the merchandise 
where the originals could not be produced, and itemized and certified statements 
of the bank accounts of the insured, all covering a period of time from the time 
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the insured took his last inventory up to the time of the fire; that in the making of 
said demands, said defendant company induced the insured to believe that if a satis- 
factory adjustment could be made of said loss, the insurance would be paid, and 
pursuant to such demands the insured furnished all said information believing that 
said insurance would be paid, and in the furnishing of said information the insured, 
and the plaintiffs who were acting with him, were put to great inconvenience, lost 
considerable time, and incurred expense in excess of $150. 

“9. That on the 19th day of June, 1923, the insured Henry Jung, the plaintiff, 
W. E. Kitch, the defendant company, and the other insurance companies which had 
insured said property, entered into a ‘non-waiver agreement’ to ascertain the amount 
of said loss, and on the said day they signed and executed an agreement fixing and de- 
termining the amount of said loss as follows: On the building $8,000; on the stock 
and merchandise, $1,703.42; on the store furniture and fixtures, $1,000; on the house- 
hold goods, $500; on the furniture, $420. 

“10. That said agreement, among other things, provided that the agreement 
‘creates no liability on the part of the insurance companies signing this agreement nor 
does it waive or invalidate any rights whatever of any party to this agreement.’ 

“11. That said Carl Jung holds a mortgage on the property as alleged in the 
plaintiff’s complaint. 

“12. That after the time of said fire and prior to the commencement of this 
action, the said insured, Henry Jung, for a valuable consideration, assigned and 
transferred to the plaintiff, W. E. Kitch, for the benefit of certain creditors who 
had claims and liens upon the property insured, all money due said insured under the 
policy issued by the defendant company. 

“As conclusions of law I find: 

“That the plaintiffs are entitled to judgment against the defendant company for 
the following amounts: For insurance on building $4,000; for insurance on stock 
of merchandise, three-fifths of $1,703.42, being its proportionate share, $1,022.05; for 
interest on $5,022.05 from August 18, 1923, $231.01—amounting in all to the sum of 
$5,253.06, together with their costs of this action to be taxed, and let judgment be so 
entered.” 

In the Northwestern National Insurance Company case the court found that the 
plaintiff was entitled to judgment for $1,800 with interest from August 18, 1923, 
and in the North British & Mercantile Insurance Company the court found that the 
plaintiffs were entitled to judgment against the defendant for $2,200 with interest 
from August 18, 1923. Judgment was entered in each case accordingly, and from 
each of the several judgments the defendants respectively appeal. 

William P. O’Brien, of St. Paul, Minn., and Roy P. Wilcox, of Eau Claire, 
for appellant. 

J. G. Prueher, of Bloomer, and D. E. Cook, of Chippewa Falls, for respondents. 

RoseEnBeErRRY, J. (after stating the facts as above). As indicated in the statement 
of facts, the sole question presented here for determination is whether or not the find- 
ing of the trial court to the effect that the defendants were estopped by their conduct 
to assert the forfeiture of the policies in question is sustained by the evidence. 
There is some indication that the defendant companies were suspicious as to the 
character of the fire and for a time thought there was reason to believe that it was 
of incendiary origin. It appears that in addition to the mortgage given to Elizabeth 
Fehr to secure the payment of $4,000, which mortgage was dated March 12, 1918, 
the property was further incumbered by a mortgage owned by Carl Jung in the 
amount of $3,780, dated October 26, 1921; by a mechanic’s lien amounting to $311.25 
with interest from October 17, 1921; also one for $59.35; a third for $1,290.20; a 
fourth for $1,021.38; a fifth for $343.40. In addition thereto, there was a chattel 
mortgage upon the stock of merchandise for $1,150, dated September 27, 1922. 

It appears without dispute that Elizabeth Fehr commenced proceedings to fore- 
close her mortgage on August 23, 1922, and filed a lis pendens in the office of the 
register of deeds for Chippewa county on the 14th day of September, 1922. Judg- 
ment of foreclosure was entered in that action on October 20, 1922, On January 3, 
1923, Mr. Moore, representing the Western Adjustment Company which had charge 
of the loss, went to the scene of the fire to make investigation, and on that date was 
informed that the foreclosure proceeding under the mortgage of Elizabeth Fehr had 
been started before the date of the Northwestern National Insurance Policy dated 
March 24, 1922, which was the earliest in time of the four policies. Thereafter the 
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plaintiffs prepared and filed proofs of loss under date of February 9, 1923. In the 
proofs of loss no reference was made to the foreclosure action, but under the title 
“Incumbrances Thereon” there appeared the following: 

“Mortgage dated March 12, 1918, for $4,000 with interest thereon at the rate 
of 7 per cent. per annum owned by Elizabeth Fehr.” 

At this time it is undisputed that the mortgage had been reduced to judgment. 
Mr. Moore’s investigations having aroused some suspicion about the character of 
the loss, the matter was turned over to Mr. William P. O’Brien, attorney at law, of 
St. Paul, Minn., who thereafter represented the insurance companies, including the 
Home Insurance Company. Mr. O’Brien went to Bloomer on February 13, 1923, to 
continue the investigation. Relying upon the statement made to Mr. Moore that the 
foreclosure proceeding antedated the policies, no objection was made as to the pay- 
ment of the loss on the realty; that the chattel mortgage upon the stock having been 
mentioned in the Home Insurance Company policy, that policy was valid; that as to 
the policy of the Mill Owners’ Mutual Fire Insurance Company the existence of the 
chattel mortgage was not disclosed; and that as to personal property that policy was 
for that reason void. It is claimed on the part of the attorney for the plaintiff, Mr. 
Preuher, that he exhibited to Mr. O’Brien at or about this time the foreclosure file 
from which Mr. O’Brien made some memorandum. It does not appear what examina- 
tion, if any, Mr. O’Brien made, or whether or not the file contained information 
that would show when the foreclosure action was begun. In going over the records 
at a later time, Mr. O’Brien noted that the statement as to the commencement of 
the foreclosure was not supported by any documentary evidence, and wrote the Lord 
Abstract Company and ascertained for the first time the true date of the commence- 
ment of the foreclosure. On May 3lst, Mr. O’Brien sent to Mr. Preuher a statement 
of the loss of the property by the fire and non-waiver agreement in duplicate and 
advised Preuher, who represented the plaintiffs, as follows: 

“As to the insurance on the realty, you understand that the companies claim that 
due to a foreclosure of the first mortgage without their consent in writing, their 
policies are void.” 

The loss upon the stock and fixtures was fixed at $3,703.42. The building was 
conceded to be of a value in excess of the total amount of the insurance thereon. 
Under the law it was necessary, in order to ascertain the amount of loss apportion- 
able to the various policies of insurance, to have full information in respect to the 
value of the property. O’Brien after the 13th day of February, and at various times 
down to and immediately preceding the time of the ascertainment of the true date 
of the foreclosure action, did request certain vouchers, inventories, etc., as found 
by the trial court. There is no evidence that after knowledge of the true date of 
the commencement of the foreclosure action came to the attention of Mr. O’Brien, 
as representative of the companies, that he requested any other or further informa- 
tion or put the plaintiffs to any other or further expense in any respect whatever. 
Upon his recommendation the Home Insurance Company paid $2,601.37 with interest. 
Settlement having been made with the Home Insurance Company, we are not con- 
cerned with the circumstances in connection with that further than to note that 
in order to make settlement under that policy upon which liability was admitted, it 
was necessary to have all of the information furnished by the plaintiffs. Considerable 
stress seems to have been placed by the parties on the trial, by the court in its findings, 
and upon the argument here, upon the fact that the companies “acted together in the 
adjustment of said loss, claimed that they suspected that the fire was of incendiary 
origin and that the amount of the loss on the personal property was much less than 
that claimed by the insured, and insisted that the loss claimed by the insured be 
adjusted together and at one time.” 

{1, 2] This raises the question of whether or not a request made for informa- 
tion, vouchers, etc., necessary and proper for the settlement of the liability admitted 
tinder the Home Insurance Company policy, is referable to the other policies; the 
request having not designated on which account the information, vouchers, etc., were 
requested. As it has been often pointed out, a necessary element of estoppel is that 
the party relying upon it has done so to his disadvantage. We search the record in 
vain for anything that the plaintiffs have done or failed to do to their disadvantage 
which they should not have done nor failed to do had the Home Insurance Company 
policy been the sole insurance upon the property. No appraisal of the building was 
required, Mr. O’Brien at the time of his visit to Bloomer satisfied himself that the 
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construction cost far exceeded the insurance thereon, and no further demands were 
made in that respect, nor was the insured put to a single cent of expense with refer- 
ence to the insurance upon the real property. Under the terms of the statutory policy 
when the foreclosure proceeding was begun, the policy was thereby and without any 
further act on the part of the insurer forfeited, rendered void and of no force or 
effect. Macomber v. Minneapolis F. & M. Ins. Co., 187 Wis. 432, 204 N. W. 331; 
Keith v. Royal Ins. Co., 94 N. W. 295, 117 Wis. 531; Smeesters v. New Denmark 
M. H. F. Ins. Co., 187 N. W. 986, 177 Wis. 41. 

[3-8] The plaintiffs can scarcely put forward the claim that the defendant com- 
panies were negligent in not ascertaining at an earlier date the time of the commence- 
ment of the forecldsure action. They received their information in that respect from 
the attorney for the plaintiff in the foreclosure action and were not disposed to ques- 
tion the accuracy of the information furnished by the attorneys in this action until 
their suspicions were aroused a short time before the discovery of the actual fact. 
there was nothing to indicate to them that they had not the right to rely upon the 
information which they received, for if the foreclosure suit was begun prior to the 
issuance of the policies, the exact date of its commencement was immaterial. They 
would have had a right to act upon the information so given them, but so far as the 
real estate is concerned they did absolutely nothing after the time proofs of loss 
were furnished, February 9, 1923. The mere fact that the four companies were 
represented by a single attorney does not afford a basis for the claim that everything 
done by the attorney was done by him for each of the companies. The information 
asked for with respect to personal property was referable to the policies which pur- 
ported to insure the personal property. This is a natural and reasonable construc- 
tion to place upon the acts of the attorney. To claim that when he was seeking 
information in regard to personal property he was doing it for the benefit of defend- 
ants, who had no interest therein, is to ignore the plain inference to be drawn from 
his acts. While every reasonable inference should be made to sustain insurance writ- 
ten and accepted in good faith, that does not mean that facts should be distorted 
and unnatural and unreasonable inferences resorted to. The correspondence between 
Mr. O’Brien and Mr. Preuher discloses that Mr. O’Brien asserted the invalidity of 
the Mill Owners’ Mutual Fire Insurance Company policy so far as it covered the 
personal property, because no notice of the execution of the chattel mortgage had 
been given. The statement that liability under that clause of the policy would be 
denied was repeated time after time. In order to make an adjustment, however, it 
was necessary, as plaintiffs well knew, for the companies to have full information 
in regard to the personal property. In order to adjust the loss, they were entitled to 
have for the Home Insurance Company all the information requested. The plaintiffs 
were constantly advised that the Mill Owners’ Mutual Fire Insurance Company was 
claiming that so far as its policy covered personal property it was void. They were 
not in any way misled by the conduct of the Mill Owners’ Mutual Fire Insurance 
Company’s conduct. In the face of these repeated declarations, they could not 
have believed that it was to be uncontested. Upon the whole case it is considered 
that the. policies upon the real estate in question were forfeited by the commence- 
ment of the foreclosure action without giving notice and procuring consent thereto, 
and that whatever was done by the attorney for the defendants in procuring informa- 
tion ds to the value of the personal property was not referable to the insurance 
upon the real property and constituted no ground of estoppel. As to that part of the 
Mill Owners’ Mutual Fire Insurance Company policy covering the stock of mer- 
chandise, the same was forfeited by the execution and delivery of the chattel mort- 
gage without notice; that the plaintiffs having been repeatedly advised of that fact 
were not in any way misled by the conduct of the Mill Owners’ Mutual Fire Insurance 
Company, and the company is in no way estopped from asserting the forfeiture of 
the policy so far as it concerns the insurance upon the stock of merchandise. 

The mandate in each case will be, therefore, that the judgment appealed from is 
reversed and cause remanded, with directions to dismiss the plaintiffs’ complaint. 

It is so ordered. 
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MARINE 
SORENSON & NEILSON et al v. BOSTON INS. CO. 
(District Court, D. Maryland. January 21, 1925.) 
No. 1315 
10 Federal Reporter (2d) 563 
1. INSURANCE—IMPLIED WARRANTY OF SEA-WORTHINESS IN 

MARINE TIME POLICY TO STATED EXTENT. 

Marine policy, considered as time policy merely, has implied warranty of sea- 
worthiness to the extent, at least, that where ship, with privity of assured, due to 
privity and knowledge of its president and general manager, is sent out in unsea- 
worthy state, insurer is released from loss attributable to unseaworthiness. 

(For other cases, see Insurance, Dec. Dig., § 273.) 


2. INSURANCE—MARINE LIABILITY POLICY VITIATED BY INSURED 
SENDING OUT SHIP WITH PRIVITY OR KNOWLEDGE OF INSUFFI- 
CIENCY. 

Insured in marine liability policy, by sending out ship With privity or knowl- 
edge of ship’s insufficiency, substantially alters nature of contemplated risk, increases 
normal liability, and thereby vitiates policy. 

(For other cases, see Insurance, Dec. Dig., § 273.) 

In Admiralty. Libel by Sorenson & Neilson and another against the Boston 
Insurance Company. Libel dismissed. 

Bigham, Englar & Jones, of New York City, and Janney, Ober, Slingluff & 
Williams, of Baltimore, Md., for libelants. 

Lord & Whip, of Baltimore, Md., for respondent. 

Soper, District Judge. On July 6, 1923, a lighter, belonging to Graham & Co., 
Incorporated, undertook to transport certain bags of coffee received from the steam- 
ship Comac, then lying alongside the Western Maryland Railroad’s pier, to the 
warehouse at Belt’s Wharf, at the foot of Fells street, in the port of Baltimore. 
In so transporting the cargo, the lighter sank, solely by reasons of unseaworthiness. 
Thereby the cargo was damaged. This libel is brought by the cargo owners against 
the Boston Insurance Company, which had issued its policy of insurance to Graham 
& Co., covering a period from March 22, 1923, to March 22, 1924, upon merchandise 
on board the company’s lighters, including the lighter in question. The cargo owners 
bring suit under the provisions of sections 15 and 16 of the policy, which are 
as follows: 

“(15) This insurance is to cover for account of the assured, as owners ,common 
carriers, forwarders, bailees, custodians, or otherwise, and is also to cover on account 
of all such owner or owners of the property transported as may be after any loss, 
designated by the assured as having been intended by it to have been insured here- 
under, such designation so made in any proof or proofs of loss to be conclusive 
on all parties hereunder, and the said assured are hereby recognized as agents and 
trustees for and in behalf of such owner or owners of the said property as may be 
designated for all purposes of this insurance, with authority to bring suit in their 
own name to recover loss or damage thereto, and without any right on the part of 
the insurer to set up any exemption of carrier from liability by reason of anything 
contained in their bills of lading or contracts of affreightment or otherwise. 

“(16) It is, however, especially agreed that this policy is not intended to insure 
any parcel of merchandise of any of the lighters, barges, and/or scows owned or 
used by said assured, upon which the owner, owners and/or shipper thereof have 
affected specific insurance, but-in all such cases the insurance hereunder shall be 
limited to the property right of the assured therein, and to the earned freight and 
advanced charges due the assured and/or its connecting lines, and the legal liability 
of said assured for the loss of or damage to such merchandise, should any such lia- 
bility exist, and, in the event of any loss or damage, this policy shall be forthwith 
reinstated, and continue to cover for its original amout, and an additional premium 
pro rata at the rate of this policy on the amount so reinstated shall be due this 
company for the unexpired term of this policy.” 

Graham & Co. was adjudicated a bankrupt in this court on September 28, 1923, 
and thereafter, on December 4, 1923, the president of the bankrupt company, pur- 





1024 The Insurance Law Journal, Vol. 66 [June, 1926 


porting to act in accordance with clause 15 of the policy, designated the libelants 
in writing as having been intended by it to have been insured by it under the policy. 
Subsequently, on December 10, 1923, the trustee in bankruptcy, in conformity with 
an order of this court, made an additional designation to the same end. 

The same accident was before this court in the cases of Sorenson & Neilson v. 
Belts Wharf Warehouse, Inc., Graham & Company, et al., and J. Aron & Co, 
Inc., v. Belts Wharf Warehouse, Inc., Graham & Co., et al., which were brought 
to recover damages for injury to the cargo. The trustee in bankruptcy declined to 
participate in the suits, but permitted the insurance company to conduct the bank- 
rupt’s defense. By the decree in each case (affirmed on appeal 9 F. [2d]1021), it 
was determined that Graham & Co. was solely responsible for the accident, and 
that the lighter was unseaworthy, to the privity and knowledge of William A. Rob- 
erts, the president and general manager of Graham & Co., which was therefore re- 
fused the right to limit its liability. The findings of the court in the opinion and 
decree as to the negligence of Graham & Co., and the privity and/or knowledge of 
its president, have beeir stipulated as conclusive in the case at bar. 

It may be noted that there is some difference between the opinion and the 
decree. In the decree it is expressly set out that the lighter was unseaworthy to 
the privity and knowledge of Roberts, whereas in the opinion it is not expressly 
found that he had knowledge, although it was decided that he had privity, at least, 
of the condition of the vessel. It was held, in conformity with the rule laid down 
by Judge Waddill in Pocomoke Guano Co. v. Eastern Transportation Co. (C. C. A.) 
285 F. 7, that the president and general manager was a person in authority, who rep- 
resented the corporation in such a capacity as to speak for it, and it was therefore 
chargeable with his knowledge of the existence of defects, or became privy to his 
negligence. It was also determined that the unseaworthiness of the lighter was 
due to a leak. It had been lying light in the water for a period of 24 days in hot 
weather, whereby the seams were loosened, so that, after she was laden, she took 
water and sank. The seams closed after the boat had been submerged, so that, 
when she was finally raised, she was water-tight, without any repairs to make her so. 

It was further found, from the testimony of Roberts himself, that it was his 
daily custom and duty to inspect all of the lighters, going down into the holds of 
the vessels, and walking through from end to end. On this occasion he was on the 
lighter within five minutes of the time that she left the ship. It was discovered, 
after the barge was loaded, that water was coming in at a certain point, and the 
lighterman on board, with the assistance of another lighterman of Graham & Co., 
endeavored to stop the leak; but no investigation was made of another part of the 
hold, at which water came in very fast after the boat got started. Had an inspection 
been made of the entire hold before sailing, the condition of the lighter would have 
been readily ascertained. Whether or not Roberts knew of that particular leak 
was not clear from the testimony, but he was undoubtedly in a position to have dis- 
covered the leak, and would have done so, had he carried out what he understood 
to be his duty. 

Upon these findings of fact, the court held upon the authority of The Republic, 
61 F. 109, 9 C. C. A. 386, and The Colima (D. C.) 82 F. 665, that limitation of 
liability should be denied, citing the following quotation from The Colima: 

“The knowledge or privity, that excludes the operation of the statute, must 
therefore be in a measure actual, and not merely constructive; that is, actual through 
the owner’s knowledge, or authorization, or immediate control of the wrongful acts 
. or conditions, or through some kind of personal participation in them. * * - * 
the superintendent had been either charged personally with the duty of directing or 
managing the distribution of this cargo, with reference to the stability of the ship, 
or had assumed that function, the company would perhaps have been ‘privy’ to any 
defects in loading, arising from the negligence of workmen under his immediate 
direction and control, whether he had actual knowledge of their delinquencies or not.” 

It has been held by the Supreme Court that mere negligence, pure and simple, 
in and of itself, does not necessarily establish the existence on the part of the owner 
of a vessel of privity and knowledge within the meaning of the limitation statutes. 
The La Bourgogne, 210 U. S. 122, 28 S. Ct. 664, 52 L. Ed. 973. There must be 
something more than mere thoughtlessness or casual oversight. See the discussion 
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of Judge Rose in The Virginia, 264 F. 986, at page 997 (affirmed in Hines v. Butler 
[C. C. A.] 278 F. 877) wherein it is said: 

“Perhaps the owner cannot deny privity or knowledge, if the disaster happened 
in whole or in part because he more or less consciously took a chance, or closed his 
eyes to something he did not want to be bothered about, or because in some other 
way he fell short of what a fair-minded, well-informed, and impartial man would 
feel was his moral duty in the premises.” 

There can be no question that the conduct of the president of Graham & Co. 
comes within this description. See, also, Quinlan v. Pew, 56 F 111,5 C. C. A. 438; 
The Annie Faxon, 75 F. 312, 21 C. C. A. 366; The Colima (D. C.) 82 F. 665; San- 
bern v. Wright & Cobb Lighterage Co. (D. C.) 171 F. 449; In re Reichert Towing 
Line, 251 F. 214, 163 C. C. A. 370; Texas & Gulf S. S. Co. v. Parker (C. C. A.) 
263 F. 864; The Rambler (C. C. A.) 290 F. 791. 

Thus it appears that there was a finding of privity on the part of Graham & 
Co. in respect to unseaworthiness, and that it was not necessary for the court also to 
find that Roberts had personal knowledge of the unseaworthiness in order to reach 
the conclusion that limitation of liability should be denied. The decree of the court, 
in expressly finding, not only privity, but knowledge, went unnecessarily far, and 
for the purposes of this opinion it will be considered that the complicity of Graham 
& Co. in the sinking of the vessel is limited to privity, and does not include knowl- 
edge. 

The insurance company in defense attacks the sufficiency of the designation of 
the libelants as having been intended to have been insured, on the ground that 
Graham & Co.’s president, after bankruptcy, had no authority to act for it. It is 
also charged that the cargo owners had effected specific insurance on their cargo, 
which therefore, under the express terms of section 16, above set out, was not cov- 
ered by the policy in suit. Such insurance is admitted, but the cargo owners never- 
theless insist that their loss was insured, since section 16 of. the policy relates, not 
only to the property rights of Graham & Co. in the cargo, but also to the legal 
liability of Graham & Co. for the loss of or damage to merchandise, should any 
such liability exist. 

[1] Assuming, for the purpose of this decision, that the legal liability of the 
shipowner was covered, notwithstanding the specific insurance, and that a designa- 
tion of the shipper as the beneficiary of the insurance might have been made, and 
was validly made in this case, it is necessary to consider the main defense that the 
policy was avoided because the lighter left the ship in a condition of unseaworthiness, 
of which its owner had privity or knowledge. The libelants claim that the unsea- 
worthiness of the lighter is no defense to the suit, because the policy of insurance 
was a time policy, as distinguished from a voyage policy, and covered, not only loss 
or damage to cargo, but also the liability of the shipowner therefor. 

There is some difference in opinion in the United States as to the exact extent 
of the warranty of seaworthiness in time policies. 26 Cyc. 644, 645. It was held by 
Circuit Justice Grier, in the case of Rouse v. Insurance Co., Fed. Cas. No. 12,089, 
that a warranty of seaworthiness is implied in a time policy of marine insurance 
made on a vessel then in her home port. The cases of Jones v. Insurance Co., Fed. 
Cas. No. 7,470, and the English case of Gibson v. Small (1853) 4 H. L. C. 353, were 
considered, and it was ruled that, although the warranty would be implied, under 
the circumstances of the case at bar, it would not be implied in the case of a time 
policy on a vessel in a distant ocean, of whose situation the owner could know noth- 
ing at the time the insurance was made. The court thought that the distinction 
was one which, for motives of public policy, should be strictly enforced. 

In Insurance Co. v. Smith, 124 U. S. 405, 8 S. Ct. 534, 31 L. Ed. 497, there 
was a time policy of marine insurance contianing an express warranty of seaworthi- 
ness. While it was not necessary to the decision of the case, the court, through Mr. 


Justice Blatchford, citing amongst others the case of Rouse v. Insurance Co., supra, 
said: 


“In the insurance of a vessel by a time policy, the warranty of seaworthiness 
is complied with if the vessel be seaworthy at the commencement of the risk, and 
the fact that she subsequently sustains damage, and is not properly refitted at an 
intermediate port, does not discharge the insurer from subsequent risk or loss, pro- 
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vided such loss be not the consequence of the omission. A defect of seaworthiness, 
arising after the commencement of the risk, and permitted to continue from bad 
faith or want of ordinary prudence or diligence on the part of the insured or his 
agents, discharges the insurer from liability for any loss which is the consequence 
of such bad faith, or want of prudence or diligence, but does not affect the contract 
of insurance as to any other risk or loss covered by the policy and not caused or 
increased by such particular defect.” 

In New York & P. R. S. S. Co. v. ZEtna Insurance Co., 204 F. 255, 122 C. C. A. 
523, a time policy of marine insurance which contained no express warranty of sea- 
worthiness was considered. The court found as a fact that the vessel was sea- 
worthy when she left port, but discussed the question of an implied warranty of 
seaworthiness in a time policy, and said. 

“The law in England seems to be very clear that there is no implied warranty 
of seaworthiness in the case of time policies. Gow on Marine Insurance, 272. On 
the other hand, our courts seem to take the view that although there may be no 
implied warranty of seaworthiness, still, if the vessel is in a port where repairs may 
be made, or equipment and supplies obtained, the insured cannot recover for any 
loss caused by the want of due diligence in making repairs and obtaining equipment 
or supplies.” 

The English rule is sumimed up in the following provisions of the Act of 
Parliament of December 21, 1906, known as the Marine Insurance Act: 

“Sec. 39 (1) In a voyage policy, there is an implied warranty that at the 
commencement of the voyage, the ship shall be seaworthy for the purpose of the 
particular adventure insured. * * * 

“(5) In a time policy, there is no implied warranty that the ship shall be sea- 

worthy at any stage of the adventure, but where, with the privity of the 
assured, the ship is sent to sea in an unseaworthy state, the insurer is not liable 
for any loss attributable to unseaworthiness.” 
—which codify the law already promulgated by the courts, as shown by the follow- 
ing cases: Gibson v. Small (1853) 4 H. L. C. 353; Dudgeon v. Pembrook (1877) 
Law Reports 2 App. Cas. 284; Thompson v. Hopper (1856) 6 E. & B. 172; Trinder 
Anderson & Co. v. Thames & Mercey Marine Insurance Company, [1898] 2 Q. B. 
114. See Arnould on Marine Insurance (llth Ed.) §§ 685a and 697. 

It is therefore clear that, notwithstanding the absence of an implied warranty 
of seaworthiness in a time poicy, in the English law, nevertheless the insurer is re- 
leased for any loss attributable to unseaworthiness if the ship is sent to sea in an 
unseaworthy state with the privity of the assured. Such privity is no doubt the 
equivalent of the privity or knowledge which under R. S. § 4283 (Comp St. § 8021), 
prevents the limitation of liability of a shipowner for loss to property or goods on 
board his vessel. See The Republic, 61 F. 109, 9 C. C. A. 386. Hence, even under 
the more liberal English rule, the policy in the instant case, considered as a time 
policy merely, would have been avoided, for the privity and knowledge of the 
president and general manager is, of course, imputed to the corporation. Pocomoke 
Guano Co. v. Eastern Transportation Co. (C. C. A.) 285 F. 7. Hence it becomes 
unnecessary to decide the precise extent of the warranty of seaworthiness in a time 
policy in the American law. Obviously it must go at least as far as in the English 
statute. See 1 Parsons on Marine Insurance, pp. 389--401. [2] The cargo owners, 
however, point out that the policy in suit is not only a time policy, but also a liability 
policy, and therefore, it is said, necessarily covers losses due to unseaworthiness. 
The case of The C. S. Holmes (D. C.) 5 F.(2d) 358, is cited, wherein it was held 
that a marine policy, insuring a shipowner in respect to liability incurred for loss 
or damage to goods arising from any cause whatever, does not imply a warranty of 
seaworthiness of the ship, for otherwise the policy would be ineffective. The argu- 
ment was that under the Harter Act (Comp. St. §§ 8029-8035), a ship is not liable 
to the cargo, unless she is unseaworthy, or unless she fails either in proper loading, 
stowage, custody, or care of cargo, which defaults, as a matter of law, render her 
unseaworthy. Hence an implication of a warranty of seaworthiness in such a policy 
would destroy it, and the shipowner would have paid premiums to no avail. The 
court also considered whether the ship was unseaworthy with the actual fault and 


privity of the owner, for it was conceded that, if this were the case, there could be 
no recovery. 
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Adopting for the purpose of this cease the principle laid down, it is still nec- 
essary to decide whether that which was there conceded may be here decided to be 
good law. No decision on the point has been cited, but nevertheless a consideration 
of the great part that seaworthiness plays in maritime transactions leads to a deter- 
mination of the question. In every contract of carriage by sea or charter party, 
unless otherwise specified, seaworthiness is implied, and the owner undertakes abso- 
lutely that the vessel shall be fit on sailing, and not merely that he has done his best 
to make her so. The warranty of seaworthiness in marine insurance has already 
been considered, but the reasons for its existence in voyage policies may be re-ex- 
amined with profit. In the elaborate discussion in the leading case of Gibson v. 
Small, supra, it was shown that in voyage policies the owner knows or has the means 
of knowing the condition of his ship, and it is therefore his duty towards the mar- 
iners, for the safety of their lives, and towards the merchants, for the safety of 
their goods, to make sure that the ship shall in every respect be seaworthy. It may 
be properly implied, therefore, that the owner, as a foundation for the contract of 
insurance, warrants the ship, and the premiums may be calculated on the principle 
that the perils insured against are to be borne by a vessel prepared to resist, and, 
if possible, overcome them. The same considerations would apply with equal force 
to a time policy, were it not for the fact that, in many cases, the owner is not in a 
position to inform himself of the condition of his vessel, and to remedy it, if de- 
fective. But, even in the case of a time policy, under the English law, a full disclo- 
sure at the time of its execution of facts pertaining to the seaworthiness of the 
vessel is requisite (38 Corpus Juris, 1054), and, as we have seen, the policy is 
avoided if the owner, with privity, sends an unseaworthy ship to sea. 

No reason suggests itself why the insurer in a maritime liability policy is not 
entitled to similar protection when the insured is guilty of like default. Although the 
the policy is framed to idemnify the insured from losses due to his neglects, it is 
not the purpose to protect him when, with privity or knowledge, he assumes a risk 
repugnant to the very nature of the business. Considering the absolute obligation 
of the carrier in the ordinary case to furnish a seaworthy ship, whereby he becomes 
an insurer in this respect of the goods taken on board, a marine liability policy is 
in the nature of a reinsurance of the risk, and the principles of reinsurance may be 
applied. It is well settled that, where an existing risk is reinsured, nothing should 
be done by the reinsured without the consent of the insurer to alter substantially the 
nature or extent of the risk, whereby the reinsurer may be prejudiced or his liability 
increased, and such an act will avoid the policy or contract of reinsurance. St. 
Nicholas Ins. Co. v. Mer. Mutual Fire Ins., 83 N. Y. 604; Maritime Ins. Co. v. 
Stern, [1901] 2 K. B. 912; Lower Ryan & Ins. Ass’n v. Sedgwick, [1899] 1 Q. B. 
179, 739; Fire Ins. Ass’n v. Canada Ins Co., 8 Ontario, 481; Norwick Union Fire 
Ins. Co. v. Colonial Fire Ins. Co. [1922] 2 K. B. 461. If the insured’ in a liability 
policy sends out a ship, with privity or knowledge of her insufficiency, he substan- 
tially alters the nature of the contemplated risk, increases the normal liability, and 
thereby vitiates the policy. As was said by Mr. Justice Lawrence in Christie v. 
Secretan, 8 Term Rep. 192, 198: “The consideration of [marine] insurance is paid 
in order that the owner of a ship, which is capable of performing the voyage, may be 


indemnified against certain contingencies, and it supposes the possibility of the 
underwriters gaining the premium.” 


The libel will be dismissed. 


LIPSHITZ v. NEW ZEALAND INS. CO., LIMITED. 
NEW ZEALAND INS. CO., LIMITED v. LIPSHITZ 
(Nos. 16426, 16427.) 
(Court of Appeals of Georgia, Division No. 2, Feb. 13, 1926.) 
132 Southeastern Reporter 131 
(Syllabus by the Court.) 
INSURANCE—UNDER- CERTIFICATE COVERING INSURANCE 
AGREEMENT, AND PROVIDING THAT INSURER HAD INSURED 
CERTAIN CARGO “UNDER POLICY No. 7,’ SUCH POLICY WAS 
ENFORCEABLE AS PART OF CONTRACT WHEN IDENTIFIED. 
_ Where an insurable company issued to the insured a certificate covering the 
insurance agreement, in which certificate there was a statement to the effect that 
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the insurance company had insured a certain cargo of the insured “under policy No. 
7,” that “policy was enforceable as a part of the contract when properly identified. 


(For other cases, see Insurance, Dec. Dig., § 151[1].) 


2. INSURANCE—WHERE INSURER ISSUED CERTIFICATE, STATING 
THAT IT HAD INSURED CARGO UNDER POLICY No. 7, PERMIT- 
TING ITS AGENT TO IDENTIFY THAT POLICY AND TESTIFY THAT 
IT WAS ONLY POLICY No. 7 IN UNITED STATES WAS NOT IM- 
PROPER; IMPROPER AND IRREGULAR ADMISSION OF VERIFIED 
RESPONSE TO NOTICE TO PRODUCE POLICY HELD NOT REVER- 
SIBLE ERROR, WHERE STATEMENTS CONTAINED IN RESPONSE 
HAD BEEN PROPERLY ADMITTED. 

It was not improper for the court to permit the agent of the defendant com- 
pany to testify, over objection of the plaintiff, to the identity of “policy No. 7,” pro- 
duced in response to the plaintiff’s notice to produce, and to testify that the policy so 
produced was the only “policy No. 7” in the United States; and, in view of the 
proper admission of that testimony, this court cannot say that the improper and ir- 
regular admission of the verified response to the notice to produce, in which prac- 
tically the same statements as above were made, or that the refusal of the court to 
strike certain portions of response constituted harmful or reversible error. 

(For other cases, see Insurance, Dec. Dig., § 648[1].) 


3. INSURANCE—WHERE POLICY RESTRICTED INSURER’S LIABILITY 
TO CARGO FROM PERILS OF THE SEA TO CONTACT WITH SEA 
WATER DIRECTING VERDICT FOR INSURER WAS NOT ERROR, 
WHERE CARGO WAS DAMAGED BY FRESH WATER. 

Where the original certificate of insurance insures the merchandise while on a 
named vessel or other steamer from one named port to another, via port or ports 
including transshipment if incurred, and where a clause in the insurance policy, re- 
ferred to in the certificate, restricts the liability of the insurer to damages done to 
the cargo by “perils of the sea,” resulting from “actual contact of sea water with the 
articles damaged,” and the evidence is wholly lacking as to how or in what manner 
the damage was occasioned, except that it appears, from undisputed evidence, that 
the cargo was wet and damaged by fresh water, there was no error in directing a 
verdict for the defendant. i 

(For other cases, see Insurance, Dec. Dig., § 668[10].) 


4. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT DAMAGE 
TO CARGO WAS CAUSED BY “PERILS OF THE SEA” WITHIN IN- 
SURANCE POLICY; EVIDENCE HELD NOT TO SHOW THAT 
WATER CAUSING DAMAGE TO CARGO WAS SEA WATER WITHIN 
POLICY INSURING CARGO FROM “PERILS OF THE SEA” BY CON- 
TACT WITH SEA WATER. 

Assuming that, by the terms of the certificate of insurance, the protection em- 
braced “perils of the sea” encountered while at ports of transshipment, the evidence 
nevertheless fails to indicate that the damage, wherever done, was occasioned by 
“perils of the sea”; furthermore, even assuming that sea water could, under the 
contract, be held, to mean any water in which the vessel floated, the evidence wholly 
fails to show that the water occasioning the damage was of that character. 

(For other cases, see Insurance, Dec. Dig., § 665[4].) 

Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Action by B. S. Lipshitz against the New Zealand Insurance Company, Limited. 
Judgment for defendant, and plaintiff brings error, and defendant assigns cross-error. 
Affirmed on main bill of exceptions; cross bill dismissed. 

B. S. Lipshitz sued the New Zealand Insurance Co., Limited, upon an insurance 
contract, because of damage to a cargo of rags shipped by the plaintiff from Riga 
in Latavia to the port of Philadelphia. The plaintiff incorporated in his petition a 
copy of the insurance certificate, designated as “ocean cargo certificate,” which pro- 
vided in part as follows: 

“This is to certify that on the 21st day of November, 1921, we, the undersigned, 
insured under policy No. 7, for B. S. Lipshitz, the sum of $4,000 on bales of car- 
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bonized woolen rags, valued at sum insured on board steamship Hebron and/or 
other steamer or steamers and connections at and from Riga, Latvia, to Philadelphia, 
via port or ports including transshipment if incurred. Loss if any, payable upon 
surrender of this certificate, to the order of assured or order.” 

Another provision of the certificate was the following: 

“It is understood and agreed that this certificate represents and takes the place 
of the policy, and conveys all the rights of the original policy holder (for the pur- 
pose of collecting any loss or claim), as fully as if the property were covered by a 
special policy directed to the holder of this certificate, and free from any liability 
for unpaid premiums.” 

The plaintiff filed an amendment setting up that the said cargo consisted of 
800 bales of woolen rags; that the damage was suffered between the time of its de- 
livery to steamship Hebron, at Riga, about November 15, 1921, and the date of its 
delivery in Philadelphia, about December 27, 1921; that “said cargo was damaged 
by wetting with water, which wetting caused the cargo to depreciate in value, by 
causing the rags to have an irremovable bad smell, rendering it less suitable,” etc. ; 
that “said cargo certificate is a contract of marine insurance between petitioner and 
defendant, insuring petitioner against perils of the sea, and was so intended and 
understood by petitioner and defendant.” 

By amendment, the percentage of the damage was alleged and it was alleged 
that carbonized woolen rags were of greater market value than rags not carbonized, 
that the plaintiff claimed the right to have this error corrected in the description 
under the terms of said certificate, and that the failure to pay the loss was malicious 
and willful, so as to permit plaintiff to recover attorney’s fees, etc. Another amend- 
ment, admitting a’credit to the defendant of the amount of the premium, was filed. 
Demurrers to the petition and to the amendments were overruled. 

The defendant filed exceptions pendente lite to the overruling of the demurrers 
and by a cross-bill of exceptions assigns error thereon. In its ariswer to the suit 
the defendant denied all liability to the plaintiff, and set up that policy No. 7, 
referred to in the certificate, was a part of the insurance contract, and that under 
the terms of the insurance contract the loss sustained was not occasioned by perils 
of the sea, and that the character of the loss was a specific exception from liability. 

At the trial, the court, on the conclusion of the testimony, directed a verdict 
for the defendant, saying: 

“In the opinion of the court, construing both of these papers, * * * the 
certificate sued on, together with the policy introduced and the application for the 
policy, the plaintiff has failed to make out his case. * * * The damage claimed 
in the plaintiff’s suit is not covered by the contract; the evidence showing that the 
damage was not done by contact with sea water occasioned by sea perils.” 

The plaintiff filed a direct bill of exceptions, alleging that the court erred in 
diretcing the verdict. 

Henry A. Alexander, of Atlanta, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, for defendant in error. 

JENKINS, P. J. (after stating the facts as above). The brief for the plaintiff 
in error says: 

“The bill of exceptions complains of the following four rulings: (1) That so- 
called policy No. 7 was a part of the contract. (2) In refusing to reject the evidence 
of Jones in reference to policy No. 7, set out on page 2 of the bill of exceptions. 
(3) The refusal of the court to reject three paragraphs of the response to the notice 
to produce, set out on page 4 of the bill of exceptions. The so-called policy No. 7 
was included in this motion to reject which was overruled. (4) The order of the 
court directing a verdict in favor of the defendant.” 

[1, 2] This statement of counsel condenses the issues before this court so that 
the case will be disposed of by a consideration of the propositions thus set forth. 
It is strongly urged by the plaintiff that policy No. 7 did not constitute a part of the 
insurance contract; that the certificate set forth in the statement of facts was a 
complete contract of insurance, which protected the plaintiff from “perils of sea” 
to his shipment of rags. Was policy No. 7 a part of the insurance contract? It is 
directly referred to and in terms adopted as a part of the contract, by the certificate 
upon which plaintiff's action is founded. The only obligation assumed is that “We, 
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the undersigned, insured under policy No. 7 for B. S. Lipshitz,” etc. In the case 
of Queen Ins. Co. v. Hartwell Ice, etc., Co., 68 S. E. 310, 7 Ga. App. 787, a binder 
was issued to the insured, but not actually delivered to him, but inserted at a certain 
page of the book containing the forms of the regular policies of the company involved, 
accustomed to be used by the agent when insuring for that company. The court 
held: 

“The property described in the memorandum or ‘binder’ was insured during the 
term specified therein upon the terms and conditions of the regular standard policy 
of the company, and a breach of any of these terms and conditions that would 
render void the regular policy would also make void the temporary contract, and 
any waiver of such breaches would apply to the latter.” 

It will thus be seen that this court has held in a case of fire insurance that “the 
terms and conditions of the regular standard policy of the company” are written into 
the “binder,” even though there be no express reference to, or adoption of, such stand- 
ard policy. In the case of Underwriters’ Agency v. Sutherlin, 46 Ga. 652, Sutherlin 
sued the company by attachment, basing his right of recovery upon a certincate 
reciting that: 

“This is to certify that William T. Sutherlin is insured for account of whom 
it may concern, under and subject to the conditions of policy No. 780, issued by 
the above-named companies, in the sum of $4,000,” etc. 

The defendant company offered in evidence the policy referred to in the said 
certificate, which was excluded on the plaintiff's motion. Verdict and judgment 
were for the plaintiff. In reversing the judgment of the court below, the Supreme 
Court said: 

“We think the court erred in ruling out the policy, or rather we are of opinion 
that the policy was a necessary part of the plaintiff’s case. The certificate is not, of 
itself, a complete contract by the company. It expressly provides that the terms 
and conditions of the contract are to be regulated by policy No——. On its very 
face the paper produced shows that it does not contain the whole contract. How can 
any one say what the contract was from the certificate alone? What is the risk 
taken? It does not say. What are the terms and conditions? It does not say. It 
stipulates expressly that these terms and conditions are set forth in another paper. 
True, that other paper is in the custody of the defendant; but that was well known 
to the parties. It was the usual mode of business for the agent to retain'this paper. 
But its contents were well known to Rust, who was the mutual agent of both parties, 
as the evidence shows. In any event, the paper certificate declares and notifies all 
concerned that it is not the whole contract. It was in the power of the plaintiff to 
compel the production of the policy, and, as it was a necessary part of the plaintiff’s 
case, he should have taken the legal steps required for that purpose. As it was 
produced by the defendant, without notice, the plaintiff’s case, in this respect, was 
complete. But when, on his motion, it was ruled out, his case was fatally defective, 


since it appeared, affirmatively, to the court that the full contract of the parties was 
not before the jury.” 


The headnote in this case is as follows: 


“Where an insurance was effected under an open policy of insurance, issued to 
the company’s agent, the insured taking a certificate that his insurance was accord- 
ing to the terms specified in said open policy, which was retained by the agent, held, 
that in a suit for a loss, it was not sufficient for the plaintiff to produce the certi- 
ficate alone, since on its face it appeared that it did not contain the whole agreement.” 

Moreover, it appears from information derived from standard text-writers 
upon the subject of marine insurance that there has grown up within later years a 
well-known practice among such companies to issue what are known as “certificates,” 
quasi negotiable instruments, covering cargo insurance under open or other policies 
referred to therein. The course of business in this respect is described by Winter 
in his book on Marine Insurance, as follows (at page 106): 

“Insurance certificates are issued for the purpose of transferring insurance, and 
are quasi negotiable. The insurance being transferred by indorsement, the holder 
of the certificate receives all the rights of the original assured, but also assumes all 
liabilities that may be attached to the insurance, as, for example, liability for un- 
paid premiums. Even this liability is waived in many cases by underwriters who 
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stipulate in the certificate that, with respect to a third party, holder of the certificate, 
all liability for unpaid premium is waived.” 

This author says further (page 121): 

“In the last 25 years the insurance certificate has largely supplanted the policy 
in connection with the negotiation of documents relating to cargo shipments. The 
use of this certificate has already been explained, but its consideration at this point 
is pertinent, since its purpose of primarily to transfer to the holder the benefit of the 
insurance which, in the event of loss, is the right to claim the indemnity which the 
insurance provides. As most merchants have open policies covering all shipments 
which are at their risk, the insurance certificate provides a simple and convenient 
method of evidencing the insurance and of making possible the payment of loss to 
a bona fide holder of the commercial documents. These certificates, when negotiable, 
provide that loss shall be payable to a designated person or order, these last two 
words, enabling the payee by simply signing his name across the back of the cer- 
tificate, to transfer the payment of loss.” 

While we think that the above-cited case of Underwriters’ Agency v. Sutherlin 
settles the principles involved in this matter, attention will be called to some other 
authorities which have passed upon this matter. The case of Imperial Shale Brick 
Co. v. Jewett, 62 N. E. 167, 169 N. Y. 143, seems to be in point. The certificate in 
that case provided as follows: 

“This is to certify that the Imperial Shale Brick Company [is] insured under 
and subject to the conditions of open policy No. 4007, issued by the Buffalo Fire and 
Marine Underwriters * * * in the sum of $2,000, on paving brick. * * * Loss, 
if any, payable to order of assured thereon and return of this certificate. Valid 
when countersigned by the authorized agent of this company, at Buffalo, N. Y.” 

The holding of the court in that case was as follows: 

“The open policy No. 4007, referred to in the certificate, was then [at the time 
of issuance of the certificate] in the defendant’s office in the city of Buffalo, 180 
miles from Cleveland. It had not been seen by the plaintiff, and its contents were 
unknown to it. * * * The course of defendants’ business was never to deliver 
a policy to the assured, but only such a certificate referring to such an open policy 
in the custody of some one of their agents. Thus the certificate delivered in Cleve- 
land could refer to an open policy in Buffalo, and a certificate delivered in Buffalo 
to another open policy, however distant it might be from the assured. * * * 
With the certificate delivered and the open policy thus withheld, the plaintiff was 
led by the defendants to understand that he was dealing with a known corporation 
or company of the name and residence mentioned in the certificate, instead of with 
19 persons whose names, residences, and solvency were unknown. * * * We 
must read the certificate and open policy together in the light of the rule, peculiarly 
applicable to insurance policies, that of two admissible constructions the one against 
the insurers should be preferred. * * * It had notice by the refernce in the cer- 
tificate to look to the open policy for the terms and conditions of the insurance it 
bought, but not a notice substituting 19 individual several underwriters for the com- 
pany. * * * The reference to the open policy is to ascertain the quality of the 
insurance which the company named in the certificate sold as a single underwriter, 
or as joint underwriters to the plaintiff ; that is to say, the plaintiff's cargo is insured 
against the perils in the open policy expressed, and under the terms and conditions 
therein expressed, to be observed by the plaintiff. * * * Construing the words, 
‘under and subject to the conditions of open policy No. 4007 issued by the. Buffalo 
Fire and Marine Underwriters * * *’ favorably to the plaintiff, the words do 
not say or mean under the open policy, but under its terms and conditions.” 

In Conner v. Manchester Assur. Co., 130 F. 743, 65 C. C. A. 127, 70 L. R. A. 106, 
the Court of Appeals held that the assured were bound by the terms and conditions 
of an open policy in the underwriter’s possession which they had never seen. In 
that case the court said: 

“The plaintiffs in error [the assured] * * * advert to the fact that they 
paid for and accepted the certificate of insurance, which declared in general terms 
that they were insured against loss by fire, but which elsewhere referred to another 
instrument, presumably a blank form of policy, containing certain limitations of the 
risk assumed, which policy they never saw and the terms of which they never knew. 
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To that contention the law makes this answer: The plaintiffs in error accepted an 
instrument which contained a reference to another instrument in which were em- 
bodied the limitations, and which were made a part of the contract. They were pre- 
sumed to know the contents of the paper which they received, and, if they had read 
it, they would have observed that it referred to and adopted the provisoins of the 
other instrument. They had the right to demand an inspection of that instrument, 
and, if inspection had been refused, to decline to enter into the contract.” 

The plaintiff in error in the instant case makes the contention that: 

“The so-called policy No. 7 is not a policy, but at most only a blank form of 
policy; it is incomplete as a policy upon its face, and void through lack of counter 
signature which is required by its own terms; and it is too vague and uncertain to 
create any contractual obligations.” 

We think that this contention is disposed of by the following statement from 
Imperial Shale Brick Co. v. Jewett, supra: 

“The reference to the open policy is to ascertain the quality of the insurance 
which the company named in the certificate sold; * * * that is to say, the plain- 
tiff’s cargo is insured against the perils in the open policy expressed, and under the 
terms and conditions therein expressed, to be observed by the plaintiff.” 

[3] 2. Having held that policy No. 7 is a part of the insurance contract and 
must be given effect under the contract, it remains to inquire into the additional terms 
and conditions which were imported into the contract by the provisions of policy No. 
7. In this policy was the following provision: 

“Warranted by the assured free from damage or injury from dampness, change 
or flavor, or decay, or from being spotted, discolored, musty, or mouldy, unless 
caused by actual contact of sea water with the articles damaged, occasioned by sea 
perils.” 

The trial judge, in directing the verdict for the defendant, used the language 
set forth in the statement of facts. We are in.entire accord with this statement 
of the trial judge. There was no evidence going to show how the alleged injury 
was occasioned. One witness surmised that the damage to the goods might have 
been occasioned while they were at the inland port of Hamburg. There is, however, 
no evidence going to indicate that the cargo was injured by “perils of the sea” 
while in port for the purpose of transshipment or while on the high seas. There 
was no evidence that it was injured “by actual contact of sea water with the articles 
damaged.” On the contrary, it is admitted by the plaintiff that the damage was oc- 
casioned by fresh water. The term “perils ofthe sea” and “perils of navigation” 
are not synonymous. In 38 Corpus Juris, 1098, § 268, “perils of the sea” are 
defined as follows: 

“Perils of the sea embrace all kinds of marine casualties, such as shipwreck, 
foundering, stranding, collision, and every specie of damage done to the ship or 
goods at sea by the violent action of the winds or waves. They do not embrace 
all losses happening on the seas. * * * The rule has been laid down that a 
policy insuring against ‘perils of the sea’ covers only extraordinary risks.” 

This same work clearly distinguishes the difference in meaning between the 
terms “perils of the sea” and “perils of navigation.” 38 Corpus Juris, 1101, § 272. , 
‘ can the case of Reilly v. Home Ins. Co., 81 N. Y. S. 59, 81 App. Div. 314, it was 
eld: 

“The burden of proof was upon the plaintiffs to show, by a fair preponderance 
of eviderice, that the disaster arose from some of the perils insured against, and that 


it did not occur by reason of any inherent defects and other unseaworthiness as among 
the excepted risks.” 


2 Parons on Marine Insurance, 518, says: 

“The insured must prove an extraordinary peril of the kind insured against, 
and a loss by that peril. It is a very frequent subject of inquiry whether the damage 
which is unquestionable as a fact was caused by a peril insured against or by some 
other cause. The burden of proof is of course on the insured, first to prove the 
damage, and then to show that it arose from such a peril.” 

In Starbuck v. Phenix Ins. Co., 45 N. Y. S. 995, 19 App. Div. 139, it was said: 

“Without deeming it necessary to discuss all the different cases presented upon 
the former appeal and on this, we may adopt the view that ‘damage done to a vessel 
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by perils of the sea includes every species of damage done to the vessel at sea by the 
violent and immediate action of the winds or waves, or both, as distinct from the 
ordinary wear and tear of the voyage, and as distinct from injuries suffered by the 
vessel in consequence of her not being seaworthy at the outset of her voyage, or after- 
wards, under circumstances in which the master was guilty of negligence in not 
making her seaworthy.” 

In Allison v. Corn Exchange Ins. Co., 57 N. Y. 87, it was said: 

“In a marine policy against the ‘perils of the sea,’ the underwriter assumes only 
extraordinary risks, and, if a vessel goes down by the ordinary action of the wind 
and the waves, the insurer is not responsible, for the vessel is assumed to have been 
unseaworthy.” 

In 1 Phillips on Insurance, § 1086, it is said: 

“Whatever risks are assumed by the underwriter, his liability is subject to two 
limitations: He is not liable for the consequences of the perils assumed except when 
they operate in an extraordinary degree, and he is liable only for damage and loss 
of an extraordinary kind.” 

In Barnewall v. Church, 1 Caines (N. Y.) 217, 234 (2 Am. Dec. 180), it was 
said : 

“The insurer undertakes only to indemnify against the extraordinary and un- 
foreseen perils of the sea, and not against the ordinary perils, to which every ship 
must be exposed in the usual course of the voyage.” 

Plaintiff in error relies upon the case of Underwriters’ Agency v. Sutherlin, 
55 Ga. 266. In that case it was held: 

“In a marine risk, when navigation is partly by fresh water and partly by salt 
water and involves transshipment, proof of damage by water of any kind is prima 
facie proof of damage by the perils of navigation [italics ours], even if the wetting 
is caused by rains, and whether the rains fell on board, or on the usual transship- 
ping wharf whilst the goods were upon the same in the ordinary course of transit.” 

But it will be noted, from a‘consideration of the terms of the policy there in- 
volved, that quite a different question from that here involved was presented. In 
that case the perils undertaken were those of “navigation,” and not “perils of the 
sea.” The former term, as has been said, is much broader than the latter. Further- 
more, the policy involved in that case covered injury from actual contact with “water,” 
and not actual contact of “sea water with the articles damaged, occasioned by sea 
perils,” as in the instant case. See, also, Brazilian Export & Import Co. v. Fire- 
man’s Fire Ins. Co., 174 N. Y. S. 265, 106 Misc. Rep. 139. 

Thus, if it had been proven, as is only surmised, that the damage was in fact 
occasioned by contact with river water while the goods were in process of transship- 
ment at an inland port, and even though it be conceded that the protection afforded 
by the contract against “perils of the sea” was not suspended while the goods were 
in an inland port, for the purpose of transshipment, it still would not follow that such 
damage had been shown to have been occasioned by what could be properly termed a 
“peril of the sea.” 

[4] Finally, even if it could be assumed that such an injury, when thus oc- 
casioned at such a port, could ordinarily be accounted to have been occasioned by a 
“peril of the sea,” still, under the specia] and specific terms of the instant contract, 
the liability could not be extended to cover damage occasioned by contact with any 
water, except sea water, and, éven though sea water, under the terms of the contract, 
be held to mean any water in which the vessel floated, there was no evidence what- 
ever that the damage was caused by contact with such water. 

Judgment affirmed on the main bill of exceptions; cross-bill dismissed. 

Stephens and Bell, JJ., concur. 


TICE TOWING LINE v. WESTERN ASSUR. CO. 
(Supreme Court, Appellate Division, First Department. March 19, 1926.) 
214 New York Supplement 637. 
l. INSURANCE—“COLLISION” BETWEEN VESSELS IN TOW, WITHIN 
INSURANCE POLICY INSURING AGAINST SUCH COLLISION, HELD 
TO INCLUDE BUMPING OR POUNDING. 


“Collision” between vessels in tow, within insurance policy insuring against such 
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collision, held to include bumping or pounding together, in view of insured’s warranty 
to properly fasten vessels with fenders or other appliances; any violent contact of 
one vessel with another being “collision,” unless brought about by design. 
(For other cases, see Insurance, Dec. Dig. § 411.) 
2. INSURANCE. : ; : 
If marine insurance policy admits of two constructions, construction which will 
indemnify insured should be adopted. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—EVIDENCE, ADMISSIONS, AND FINDINGS OF FED- 
ERAL COURT, STIPULATED TO BE FACTS, HELD TO SHOW THAT 
LEAK CAUSING BARGE IN TOW OF INSURED’S TUG TO SINK 
WAS CAUSED BY POUNDING. 

Evidence, admissions, and findings of federal court in limitation proceedings, 
stipulated to constitute facts of case, held to show that barge in tow of insured’s tug 
sank because of leak caused by pounding with other barges in tow. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Supreme Court, New York County. 

Action by the Tice Towing Line against the Western Assurance Company. From 
a judgment on a directed verdict dismissing the complaint, a jury being waived, and 
from an order denying plaintiff's motion for a new trial, plaintiff appeals. Reversed, 
and new trial ordered. 

Argued before Clarke, P. J., and Dowling, Merrell, Finch and McAvoy, JJ. 

William F. Purdy, of New York City (George V. A. McCloskey, of New York 
City, of counsel), for appellant. 

Burlingham, Veeder, Masten & Fearey, of New York City (H. Putnam, of 
New York City, of counsel), for respondent. 


McAvoy, J. Judgment was rendered in this cause in favor of the defendant, 
dismissing the plaintiff’s complaint after a trial before the court without a jury. 

The causes of action litigated were based upon two policies of insurance, under 
which defendant insured the plaintiff against loss or damage which might arise out 
of plaintiff's legal liability as the operator of the steam towing tugs Numatic and 
John Rugge. The form in which the conditions contained in each of the policies 
are phrased is identical, and states, in so far as effective, that the policy, is to cover 
only the legal liability of the tugs for loss or damage and charges as provided in 
the policy. The legal liability of the tugs thus insured is required to have been 
incurred or caused by injury to any other vessels or crafts, their freights then being 
earned on cargoes on board of such vessels at the time of the disaster. The injury to 
vessels or cargoes must be such as would happen by stranding or collision while 
the vessels shall be in tow of the tug, either alongside or at the end of a hawser. 

The legal liability also is insured against when it has been incurred or caused 
by the collision of the tug with any other crafts not in tow of the tug at the time. 
There is also a provision for indemnification by the insurer when the liability has 
been incurred or caused by the collision of any vessel or craft in tow of the said 
tug with any other vessel or craft not in tow of the tug at the time, and, further, 
it is provided that the tug, when such damages are caused, is to be legally liable in 
either case mentioned to pay any sum in cdnsequence of the damage caused by such 
collision to such vessels or crafts or their freights or cargoes. The assured warrants: 

“That the said tug shall at all times be commanded by and in charge of a duly 
licensed captain or pilot, and that she shall not take in tow a larger number of vessels 
or crafts than she can at all times safely handle and fully protect, and that in all 
cases where two or more vessels or crafts are towed together in the same tow they 
shall be so fastened, moored, or lashed to each other with proper fenders and other 
appliances as to prevent their injuring one another by chafing, pumping, pounding, 
or riding.” 

On December 5, 1918, while these policies were in force, the steam tug John 
Rugge, with the Numatic as a helper, was towing a flotilla of 16 or 17 barges from 
Port Johnson, in Staten Island Sound, through New York Bay to a pier in the 
East River. The tow was made up in tiers of three boats abreast. Some of the 
boats were loaded; others were light. A boat called the Brooklyn Union Coal Co. 
No. 6, the starboard hawser boat, was loaded. She was in the first tier. The boat 
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to her left or port side, called the Phelan, was higher out of water than the No. 6. 
The No. 6 was carrying coal, and was of the type known as a coal barge. 

When they were coming across the bay under tow, the wind was blowing at 
nearly 30 miles an hour, and by reason of the roughness of the weather it is alleged 
by plaintiff that the No. 6 was damaged by pounding, causing her to leak. When 
the tow reached the East River and was off Pier 5, which is near the Battery, the 
captain of the barge No. 6 hailed the captain of the tug Numatic and told him that 
the No. 6 was leaking. The tug captain had then cut out one barge from the tow, 
which was to be landed at an intermediate point, but went aboard the No. 6, looked 
into her hold, and sounded her, and, seeing that there was no immediate danger, he 
then proceeded with the barge which was cut out to her destination. The Rugge 
proceeded alone up the East River with the tow, and the Numatic overtook them at 
about Eighteenth Street. The No. 6 had then taken in a considerable quantity of 
water, and the Numatic put out a line on her and attempted to get her to the dock, 
but she sank off Eighteen Street and the East River, and caused damage to herself 
and cargo. 

The Tice Towing Line was sued for these damages, and limited its liability under 
the federal Limitation of Liability Act (9 Stat. 635 [U. S. Comp. St. §§ 8020-8027]), 
and under the claims filed in the limitation proceedings a judgment was rendered in 
the United States District Court by which the plaintiff here (defendant there) was 
held liable for the damages. The parties have stipulated in this action to be bound by 
the law rulings in the limitation proceedings, and by the facts found by the learned 
court there. Every fact there found is assumed by this stipulation to be a fact here. 

When the disaster occurred the plaintiff had four other insurance policies on 
each of the tugs, aggregating, with these two, $32,000. The defendant insurance 
company’s policies covered the sum of $10,000, which would make defendant’s pro- 
portion of liability 10/32 of any amount found due the plaintiff under all the policies 
of insurance. The Tice Towing Line, the plaintiff here, satisfied the judgment found 
in the limitation proceedings, and brought this action, with other actions against the 
other insurance companies, to recover the amount which it was compelled to pay. 
The amount paid in the limitation proceedings for damages was $12,822.77, besides 
legal expenses of $3,068.28, making a total of $15,891.05. If the defendant is liable 
under these policies, it is stipulated that these sums are the basis of the defendant’s 
proportionate liability for damages as an insurer. 

[1] Many of the questions that were formerly contentions are not now urged. 
There was considerable argument at the trial as to whether or not pounding was col- 
lision within the meaning of the terms of the policies. There is an express insur- 
ance against legal liability of these tugs when the liability is caused through injury 
to two vessels and their cargoes, both of which are in tow of the tug, through a col- 
lision. Where a collision occurs between two vessels in the tow, such collision, 
from the very nature of their inactive character by reason of having no motor power, 
means one resulting from a bumping or pounding together. This type of collision 
must necessarily be the nature of the collision referred to in the policy, since one 
of the warranties required of and assumed by the insured is that it is to properly fasten, 
moor, or lash vessels with proper fenders or other appliances, when two are towed 
together, so as to prevent their injuring one another by chafing, bumping, pounding, 
or riding. This requirement indicates that it was within the contemplation of the 
insurance company that pounding was to be included within the term “collision,” 
else this warranty in the policy and the inclusion of an indemnity for liability 
against collision between boats in the same tow were meaningless. 

[2] Collision also includes in its definition the “impinging of vessels together 
while being navigated.” Any violent contact of a vessel with another vessel, in what- 
ever manner produced, is a collision, except such contact as is brought about by 
design If the policy, however, admits of two constructions, there is no doubt that, 
under the rule of contra proferentem, that construction should be adopted which will 
indemnify the insured. 

[3] It has been held in admiralty that a vessel lying at her mooring, which is 
violently rubbed or pressed against by another vessel lying alongside her, in con- 
sequence of a collision occurring between the second vessel adjoining and a third 
vessel under way, has been collided with by the second vessel. It seems, therefore, 
that the indemnity for liability in the policies included this form of collision, known 
as pounding. The learned trial court, however, held that there was no proof that 
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the collision or pounding was the proximate cause of the opening of the seams of the 
barge No. 6, and thus concluded that the complaint must be dismissed 

We think this was an erroneous view of the evidence and of the effect of the 
stipulations of counsel on the trial here and the findings in the United States District 
Court. Among the facts found which by stipulation are binding on defendant were: 

“At some time before reaching Pier 5, East River, she [No. 6] sprung a leak; 
this was caused by the pounding of the barge or by the wrenches of the sea on the 
trip up; it grew gradually worse as she proceeded. At Pier 5 she had made 27 
inches of water astern and showed a leak on her starboard stern quarter. It is im- 
possible to say whether there were other leaks.” 

The answer of the defendant in this action contains the following allegation: 

‘* * * They were not lashed to each other with proper fenders or other appliances 
to prevent their injuring one another by chafing, pounding, bumping, or riding, and 
that by reason of this breach of warranty the seams of coal barge No. 6 were opened, 
so that she filled and eventually was negligently suffered to sink. * * *” 


That the “pounding” caused the seams of the No. 6 to open up and thus effected 
a leak and caused the sinking is shown by the following: The defendant expressly 
admitted this fact at the opening of the trial, and such admission is contained in the 
record. There is no testimony that points to any other conclusion. The United 
States District Court so found, and the findings are binding by stipulation in this case. 

As to the admission at the trial in the limitation proceedings, the following 
colloquy occurred: 

“The Court: As I understnd it, it is not disputed that there was a pounding. 

“Mr. Purdy: No; in fact the answer alleges that she pounded, as a result of 
which she leaked. 

“Mr. Putnam: Yes; that is correct.” 


The admission in the answer was made in connection with the defense, which 
was attempted to be established, that this pounding caused the damage because of 
failure of the plaintiff to properly protect the barge with fenders and with proper 
appliances to prevent pounding. Although this admission in the answer would not be 
sufficient of itself to establish liability, it indicates what the intent of the admission 
at the opening of the trial was, and that it was not inadvertent. It is obvious from 
the nature of the defense that the intent was to contend that the pounding was not a 
collision within the terms of the policy, that plaintiff breached the warranty of the 
policy in failure to properly lash the boats together and protect them'by fenders, 
and that the vessel was negligently suffered to sink because of improper handling by 
the crew. It would seem from the manner of trying this case that everything not 
contested seriously was stipulated and that the issue was confined to matters bearing 
upon the three defenses referred to. 


It seems to me that the colloquay of counsel in court, quoted above, constituted 
an express stipulation in open court as to a material fact, to wit, that the answer 
admitted that the vessel pounded and leaked as a result thereof, and that such 
statement in the answer was “correct” (so phrased) or true in fact. Besides, the 
testimony shows that the leaking was caused by pounding. The captain of the dam- 
aged barge testified that the boats were leaking; that they were “rocking and banging 
and banging”; that No. 6 started to list and was pounding against the boat on her 
port side, splintering up the No. 6 boat and opening up her seams. He also testified 
that she did not leak before that. He said, too, that when the boats came together 
they struck each other “very hard,” and they feared that the boat would open up the 
seams of the boat on the port. No. 6 was also occupying a sheltered place in the tow, 
and it would see that a mere rocking in these away could not cause her to leak, espe- 
cially when all the boats of the same class not so sheltered from the waves escaped 
injury. 

A witness, Welsh, testified that he had been in the business for 20 years and 
had had opportunity to observe the action of such boats in a tow. He said that boats 
“will open one another up [meaning open one another’s seams] when they pound 
together,” and that, although the No. 6 would be sheltered by being on the lee side 
of a boat higher in the water than she, she would be, by reason of that position, in a 
more dangerous place as far as pounding was concerned; that “the lighter and heavier 
a, will not jump well together—they will jump in opposite directions and will 
pound. 
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Capt. Heater also observed in his experience that pounding of this character 
would cause boats to leak. 

There was no testimony whatever on the part of the defendant to support a 
conclusion that the jumping or rocking of the boats in the seaway would open .up 
the seams, unless it was accompanied by a pounding against the boats abreast. The 
fact that those barges more exposed to the waves were not damaged, while the boat 
on the lee side, which was pounded, was so caused to leak, raises an inference 
sufficient to make a fact finding that it was the banging and pounding, and not the 
swaying in the seaway, which caused the damage. Besides, the United States District 
Court found as a fact that the barges were not secured against pounding, and were 
not built to strike together in a seaway, and that it would not take much pounding to 
start their seams. This is subject to the deduction that the finding there (binding 
here) was that the pounding caused the leaking. In fact, the finding in the District 
Court is that she took in little water over her bows; that she sprung a leak, “caused 
by the pounding of the barge or by the wrenches of the sea on the trip up.” 

The learned trial court also concluded that there was no leak on the port side 
on which the pounding occurred, that the only leak was on the starboard stern 
corner, and that the seam on the starboard side may have been opened directly by 
the straining caused by wind and water. Directly contrary to this was the finding 
of the District Court of the United States whose findings were to have been accepted 
as binding. There the learned judge held that there was nothing to show whether or 
not there were other leaks, and that the examinations of the captain was insufficient to 
make a conclusion that the captain had found the only leak. 

We conclude that there was evidence from admission, proof, and findings that 
the pounding caused the leak which brought about the loss, and that the judgment 
was rendered on an erroneous conclusion with respect to the proof as to the cause 
of the leaking by pounding, and therefore it should be reversed and a new trial 
ordered, since it will be necessary for a trial court to pass upon the defenses raised 
in the answer, as to which no findings were made, in view of the direction of a verdict 
for supposed failure to prove the cause of plaintiff . 

The judgment and order should’be reversed, and a new trial ordered, with costs 
to the appellant to abide the event. 

Order filed. All concur. 


BORGEMEISTER et al. v. UNION INS. CO. OF CANTON, Limited 
(City Court of New York, Trial Term. February 1, 1926.) 
214 New York Supplement 548 


1. INSURANCE—LOSS, TO BE FROM “PERILS OF THE SEAS,” WITHIN 
MARINE POLICY, MUST BE FROM A CASUALTY OF THE SEA. 
Term “perils of the seas,” in marine insurance policy, in its broadest sense means 

all dangers arising on seas, but in more restricted sense includes only dangers of 

marine character or perculiar to sea, and may be further limited to such extraordi- 
nary, irresistible, or inevitable occurrences, which cannot be guarded against by 
ordinary exercise of human skill and prudence; but in all events cause of loss must 
be a casualty of the sea, and casualty merely occurring on the sea is insufficient. 
Note.—For other definitions, see Words and Phrases, First and Second 
Series, Perils of the Sea.] 
(For other cases, see Insurance, Dec. Dig. § 403.) 


2. INSURANCE—PHRASE, “AND ALL OTHER PERILS, LOSSES, AND 
MISFORTUNES,” IN MARINE INSURANCE POLICY, HELD TO 
COVER ONLY DANGERS OF LIKE KIND WITH THOSE SPECIFIC- 
ALLY ENUMERATED. 

Phrase, “and all other perils, losses, and misfortunes,” following provision cover- 
ing certain specified perils, in marine insurance policy, does not enlarge insurer’s 
liability, except as to damage of like kind with perils specifically enumerated. 

(For other cases, see Insurance, Dec. Dig. § 402.) 


3. INSURANCE—MERE PRESENCE OF RAIN OR SEA WATER IN SHIP’S 
HOLD, DAMAGING CARGO, IS INSUFFICIENT TO SHOW THAT ITS 
PRESENCE WAS DUE TO SEA PERIL. 

Mere presence of rain or sea water in ship’s hold, causing damage to cargo, is 
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insufficient to show that its presence was due to sea peril, within marine insurance 
policy, in absence of proof of storm, stress of wind, or other cause. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
4. INSURANCE. 

Burden is on plaintiffs to show that damage to cargo from water in ship’s hold 
was due to peril covered by marine insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6]). 
5. INSURANCE. 

Condition of insured cargo when landed does not raise inference that damage 
resulted from a sea peril. 

(For other cases, see Insurance, Dec. Dig. § 665[4]). 


6. INSURANCE—WORDS, “TO PAY AVERAGE IRRESPECTIVE OF PER- 
CENTAGE,” STAMPED ON MARINE INSURANCE POLICY, HELD 
APPLICABLE ONLY TO MEMORANDUM CLAUSE, AND NOT RE- 
PUGNANT TO WARRANTY AGAINST PARTICULAR AVERAGE 
UNLESS VESSEL WAS STRANDED, SUNK OR BURNT. 

Where marine insurance policy contained warranty against particular average 
unless vessel be stranded, sunk, or burnt, and memorandum clause exempting insurer 
from liability for partial loss on specified articles unless it was of at least a specified 
percentage, held, that typewritten or stamped provisions, “to pay average irrespective 
of percentage,” related to memorandum clause, and eliminated dependency of pay- 
ment of average on percentage of damages, and was not repugnant to warranty, 
which must therefore be given full effect. 

(For other cases, see Insurance, Dec. Dig. § 478.) 

7. INSURANCE. 

Marine insurance policy must be strongly construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3]). 

8. INSURANCE. ’ 

Any interlineation, written or stamped on marine insurance policy, takes prece- 
dence over printed provisions only if repugnant thereto. 

(For other cases, see Insurance, Dec. Dig. § 149.) 


Action by Frederick A. Borgemeister and another against the Union Insurance 
Society of Canton, Limited. Judgment directed for defendant. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City, for plaintiffs. 

Bigham, Englar & Jones, of New York City, for defendant. 

SHIENTAG, J. The plaintiffs, to whom loss was payable under a policy of marine 
insurance issued by the defendant insurance company, sue to recover for alleged 
damage to part of a shipment of rubber. The rubber was shipped from Singapore 
to New York on the vessel Kazembe. It was in good condition at the time of ship- 
ment, but was found, on arrival at port of destination, to be damaged. The damage 
was caused by water. The parties are not agreed as to whether such water damage 
was due to exposure to rain prior to loading into the vessel, or to sea spray while on 
lighters at point of shipment, or to the presence of sea water in the hold of the ship 
during transportation. The testimony, however, indicates that each of the foregoing 
caused part of the damage. No facts or circumstances are shown as to what the 
cause of the damage was other than that it was caused by water. The policy, with 
respect to the damage insured against, reads as follows: 

“Touching the adventures and perils which the said Union Insurance Society of 
Canton, Limited, are content to bear, and to take upon them in this voyage: They are 
of the seas, men of war, fire, enemies, pirates, rovers, thieves, jettisons, letters of 
mart and counter mart, surprisals, takings at sea, arrests, restraints, and detainments 
of all kings, princes and peoples, of what nation, condition or quality soever, barratry 
of the master and mariners and of all other perils, losses and misfortunes, that have or 
shall come to the hurt, detriment, or damage of the said goods and merchandise, or 
any part thereof.” 

{1] The term “perils of the seas” is equivocal. In its broadest sense it means 
all dangers arising upon the seas. In a more restricted sense it may be interpreted 
as including only such dangers as are of a marine character or peculiar to the sea. 
A further limitation in defining the term confines its meaning to such extraordinary, 
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irresistible, or inevitable occurrence on the sea, which cannot be guarded against by 
the ordinary exercise of human skill and prudence. In construing the terms as used 
in policies of marine insurance the courts have not been in accord. While it has been 
held that “perils of the seas” are not the ordinary perils every vessel must encounter, 
but are extraordinary occurrences, such as stress of weather, wind, and waves, light- 
ning, tempests, rocks, etc. (Hazard v. New England M. Ins. Co., 8 Pet. 557, 584, 
8 L. Ed. 1043; Arbit & Houlberg, Inc., v. Second Russian Ins. Co. [C. C. A.] 294 F, 
811), other cases have indicated that the phrase implies, not only extraordinary perils, 
but covers all cases of marine casualties due to the fortuitous action of the seas (Cary 
v. Home Ins. Co., 139 N. E. 274, 235 N. Y. 296, 300; Clinchfield Fuel Co. v. tna 
Ins. Co., 114 S. E. 543, 121 S. C. 305.) It seems that the trend of modern authority 
is to the view that all fortuitous accidents or casualties of the sea are included within 
the term; that it embraces all casualties, and not those which are occasioned only by 
uncommon causes, such as extraordinarily violent action of the wind and waves. 
But, in all events, it is evident that to constitute a sea peril the cause of the loss must 
be a fortuitous accident or casualty of the sea. 

{2] The phrase “and all other perils, losses and misfortunes” does not enlarge 
the liability of the insurer, save to the extent of having the policy cover all damage 
of the like kind with those perils specifically enumerated and occasioned by similar 
causes. Moses v. Sun Mutual Ins. Co., 1 Duer, 159; Joyce on Insurance, vol. 4, p. 
4554 (2d Ed.) ; 38 Corpus Juris, § 301. 

[3] Here part of the cargo was damaged by water. The mere presence of water 
in the hold or on the goods, whether it be rain or sea water, is not of itself sufficient 
to show that such presence was due to a sea peril. True, the cargo was wet; but this 
does not raise the presumption that the damage was caused by the fortuitous action 
of the sea. Manifestly, it would be mere conjecture to assume, simply from the fact 
that damage was done by water, that therefore it was occasioned by a marine casualty. 
There was no proof that storm or stress of wind or other cause was the proximate 
cause of the damage, and hence the efficient cause of the presence of water in the 
hold or on the cargo was not shown. It may have been due to neglect of the master of 
the ship and must not necessarily be held to have been due to a sea peril. 

[4, 5] The burden is on plaintiffs to show that the loss occurred as the result 
of a peril insured against. Green & Commonwealth Furniture Co. v. Globe & Rutgers 
Fire Ins. Co., 192 N. Y. S. 770, 200 App. Div. 343. The condition of the cargo when 
landed does not raise the inference that the damage resulted from a sea peril, but the 
burden rests upon plaintiff of proving the fact. Perry v. Cobb, 34 A. 278, 88 Me. 435, 
49 L. R. A. 389. The peril must be a sea damage, occurring at sea; a peril of the 
sea. A peril on the sea is not enough. Cary v. Home Ins. Co., supra. Plaintiffs 
have not sustained the burden cast upon them of showing the damage was due to a 
peril of the sea. 

[6] But, even assuming that the damage was caused by a “peril of the sea,” 
I am of opinion that plaintiffs could not recover. The policy also contained the 
following express warranty : 

“(9) Warranted free from particular average unless the vessel or craft be 
stranded, sunk, or burnt. * * * ” 

The memorandum clause in the policy reads as follows: 

“Salt, saltpetre, sugar, jagry, rice, corn, flour, ghee, seed, grain, tobacco, hides, 
skins and spirits and other licquors are warranted free from particular average 
under ten per cent., tea and silk under three per cent., and all other goods free of 
average under five per cent. unless general or occasioned by the vessel being stranded.” 

On the face of the policy, either typewritten or placed thereon with a rubber 
stamp, was the following: “To pay average irrespective of percentage.” Under the 
above warranty it is clear that plaintiffs could not rocever for any partial loss, unless 
they showed that the vessel was stranded, sunk or burnt. By the memorandum clause 
the liability of the insurer was further restricted, so as to exempt it from liability 
for partial loss on the articles enumerated in said clause, unless the amount of such 
partial loss was at least the percentage therein specified. 

(7, 8] Plaintiffs contend, however, that the typewritten or stamped words, “To 
pay average irrespective of percentage,” superseded the provision whereby the defend- 
ant was liable for partial loss only if plaintiff proved the vessel to have been stranded, 
sunk or burnt, whereas defendant’s claim is that these words are merely a modifica- 
tion of the memorandum clause in the policy which made payment of average on 
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certain classes of goods depend on the percentage of damage. While it is true that 
a policy of an insurer containing its own words must be strongly construed against it 
and that an interlineation written or stamped on the face of a policy takes precedence 
over the printed words, yet it is only where a repugnancy exists between the written 
and printed matter that the written will prevail over the printed. The words “to 
pay average irrespective of percentage” clearly relate to the memorandum clause 
making the payment of average dependent upon a percentage of damage, and its 
purport is to eliminate the dependency of the payment of average upon the percentage 
of damage. The two clauses are in pari materia and should be read together. The 
stamped matter merely operated to qualify the memorandum clause by allowing 
recovery for any partial loss which under said memorandum clause could not other- 
wise be had. The printed matter, so far as the clauses are in anywise repugnant, 
yielded to the written or stamped matter. There is nothing in the stamped words 
inconsistent with or repugnant to the warranty under which defendant is liable for 
particular average only if plaintiffs prove the vessel to have been stranded, sunk or 
burnt, and hence such clause remains and must be given full effect. 

Both sides having moved for the direction of a verdict, judgment is directed in 
favor of the defendant. The plaintiffs are given an exception and are allowed 10 
days’ stay and 30 days to make a case. Submit findings on notice. 
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ACCIDENT 
WRIGHT v. XTNA LIFE INS. CO. (No. 3361.) 
(Circuit Court of Appeals, Third Circuit. February 3, 1926.) 
10 Federal Reporter (2d) 281 

1. INSURANCE—WHERE FACTS ARE UNDISPUTED, COURT SHOULD 

CONSTRUE POLICY, AND DECIDE IF IT APPLIES. 

Where facts on which liability of insurer is predicated are undisputed, it is duty 
of court to construe policy, and decide if it applies. 


(For other cases, see Insurance, Dec. Dig., § 668[3].) 


2. INSURANCE—AUTOMOBILE RIDER, ISSUED IN CONSIDERATION 
OF ADDITIONAL PREMIUM, CONSTRUED TO SUSTAIN INDEM- 
NITY SOUGHT BY ASSURED. 

Additional policy, in form of automobile rider, issued in consideration of pay- 
ment of additional premium, is governed by construction canon that, when words of 
policy are, without violence, susceptible of two interpretations, that which will sus- 
tain the indemnity assured sought to obtain should be preferred. 

(For other cases, see Insurance, Dec. Dig., § 146[3].) 


3. INSURANCE—AUTOMOBILE RIDER, ATTACHED TO POLICY COV- 
ERING INJURIES TO ASSURED “WHILE RIDING IN” CAR, CON- 
STRUED. 

An additional policy, in form of automobile rider, covering injuries received 
“while riding in” automobile, held to cover accidents which might reasonably be 
expected to happen to one riding in a car, and to cover injury received when assured 
jumped or was thrown from car after driver lost control. 

(For other cases, see Insurance, Dec. Dig., § 527.) 


4. INSURANCE—COURT JUSTIFIED IN RESOLVING AMBIGUITY, 
WHICH COULD HAVE BEEN EASILY REMOVED, AGAINST IN- 
SURER. 

Where automobile rider attached to policy, though containing certain exceptions, 
did not provide against liability to assured, who jumped from machine, court was 
justified in resolving ambiguity as to liability against insurer. 

(For other cases, see Insurance, Dec. Dig., § 146[3].) 

Woolley, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Middle District of 
Pennsylvania; Charles B. Witmer, Judge. 

Suit by Helen A. Wright against the 7Etna Life Insurance Company. Judg- 
ment for plaintiff for part only of recovery sought, and she brings error. Reversed 
and remanded. 

John P. Kelly, of Scranton, Pa., and P. F. O’Neill and F. W. Wheaton, both of 
Wilkes-Barre, Pa., for plaintiff in error. 

W. A. Valentine and James P. Harris, both of Wilkes-Barre, Pa., for defendant 
in error. 

Before Buffington and Woolley, Circuit Judges, and Clark, District Judge. 

BuFFINGTON, Circuit Judge. On October 9, 1907, the A&tna Life Insurance 
Company, in consideration of the payment to it of a premium of $25, issued to 
Thomas A. Wright an accident insurance policy for $5,000, insuring him “against 
disability or death resulting directly and independently of all other causes from 
bodily injuries effected solely through external, violent, and accidental means.” The 
policy continued in force until the death of the insured under circumstances here- 
after noted. Suit was brought on such policy and recovery of the full amount had 
in the court below. The company conceded its liability therefor, so that with that 
policy we are not concerned. 

On October 31, 1910, the company in consideration of the payment to it of a 
premium of $10 issued to the insured an additional policy—in form an automobile 
indorsement or rider on his foregoing policy—for indemnity against “bodily injuries 
through external, violent, and accidental means, while he is riding in, operating, 
or caring for a private automobile,” and for “an additional principal sum of $5,000.” 
On this latter policy the beneficiary declared in the same suit. A verdict and judg- 
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ment in favor of the insurance company was entered for plaintiff on the first policy 
and for defendant on the second. Thereupon the plaintiff sued out this writ of 
error. 


The facts in the case, which are undisputed, are these: On September 27, 1921, 
the insured was riding down a mountain road of steep grade in the private automo- 
bile of a friend, who was driving. In the descent the driver, in attempting to 
change gear, for the time being lost control of the car. When he finally got it under 
control, he found the deceased had disappeared, and, going back, found him lying 
face down on the road. He was unconscious and so fatally injured that death en- 
sued the next day. No one saw how or when he left the car, and, other than the 
fact that when the car got out of control he was in it, and when control was regained 
he was not in it, everything was speculative. Did the policy cover such an accident? 
That the physical injury suffered by the deceased was inflicted when he struck the 
road, and not when he was in the car, is clear, and therefore, adhering to the literal- 
ism of its policy the company contends the deceased, when injured, was not “riding 
in the car,” and therefore, looking at the injury and accident as occurring at the 
instant his head struck the roadway the situation was one not covered by the policy. 
On the other hand, it is contended that the real accident was losing control of the 
car, and if the deceased was then riding in the car, and one of the natural and to 
be expected results of that lost control was that he might leave the car, then the 
policy covered the situation. 


The trial judge regarding, but wrongfully, as we shall see, the case as one of 
double indemnity, sought to find a middle course by writing into the policy the motive 
or absence of motive of the deceased in leaving the car, and held that, if the deceased 
was thrown from the car, then the injury was inflicted while he was “riding in” the 
car; but, if he jumped from the car to save himself, the injury was inflicted when 
he was not “riding in” the car, and so instruct the jury. But the policy nowhere 
makes such a distinction, the parties did not so contract, and to write motive or ab- 
sence of motive in leaving the car as one of the terms of the contract is to make a 
contract for the parties which they neither made nor wrote. This contract dealt 
with facts, not motives. It specified a situation in which alone the company was 
to be liable. It did not insure when another situation arose, no matter how that 
change of situation came about, and if the deceased was not injured “while he is 
riding in” a car, then the policy, measured as it must be by its mere literalism, 
simply does not cover an injury suffered when he is not riding in the car, no 
matter what the circumstances or motive that got him out of the car; for it makes 
no difference to our mind, so far as the literalism of the contract is concerned, 
whether the change of situation was a physical stress caused by the uncontrolled 
car throwing him out, or a mental stress constrained by the instinct of self-preserva- 
tion which resulted in his jumping out. 

[1] Taking, then, the removal most favorable to the company, namely a leap by 
the insured from the car to save himself we have the question whether such a case 
is covered by this policy. The facts are undisputed, and it is therefore the duty 
of the court to construe the policy and decide whether it applies. Assuming, then 
that the car got beyond control on this steep road, that the deceased was then sitting 
in it, and before control was regained leaped from the car to save himself as the 
jury found he did, is such a situation covered by the policy? 

[2] Addressing ourselves to the court’s duty to construe the policy, we note 
that this is not a case of double indemnity on a single premium, but one of double 
or additional premium for an additional original indemnity; for the indemnity in 
this case is, as the policy recites, for “an additional original principal sum of $5,000,” 
and for this particular indemnity an additional premium was paid. We therefore 
do not have a case of double indemnity, where the insured seeks to cover an excep- 
tional situation not covered by its general terms, and where, referring to canons of 
policy construction, “the court,” as said in Depue v. Travelers’ [Ins. Co. (C. C.)] 166 
F. 183, “recognized that the situation had changed.” On the contrary, we have the 
usual situation of an original undertaking involving an individual indemnity based 
on an individual premium, and therefore governed by the construction canon that, 
when the words of a policy are, without violence, susceptible of two interpretations, 
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that which will sustain the indemnity it was the object of the assured to obtain should 
be preferred. Insurance Co. v. Boon, 95 U. S. 128, 24 L. Ed. 395. ; a 

Now, what was the object of the insured when he contracted for indemnity ? 
There can be no doubt it was for his protection while riding in an automobile— 
protection against what? The answer is manifest: Against the dangers to which 
one riding in an automobile is subjected. Collision, overturning of machine, the ma- 
chine leaving the road, etc., are naturally anticipated; but in the same category, and 
one of the grave dangers, especially in such a hilly and mountainous region as Penn- 
sylvania, where, as appears by indorsement, this policy became effective, is loss of 
car control. But in loss of control on steep grades one of the most common happen- 
ings is the fright, and indeed hysteria, of a helpless passenger, which, coupled with the 
instinct of self-preservation, leads to his or her jumping from the car. 

Having, then, in view, as these contracting parties had, the dangers incident 
to riding in an automobile, and among them loss of car control on steep grades, is 
it possible to believe they shut out from consideration, and therefore from their 
contract as a common incident and consequence of that danger, the panic, hysteria, 
and self-preservation instinct naturally and reasonably to be expected in such a situa- 
tion? Were these factors, common to the conduct of those suddenly confronted 
by danger, ignored, and their usual dangerous consequences not insured against? Was 
it contemplated that at such time the helpless passenger would and should sit supine, 
and run the risk of the machine colliding with other machines, with its being 
overturned, or with its leaving the road, in its uncontrolled descent? Was it -con- 
templated the passenger, confronted by danger, panic-stricken by fear, must do 
nothing in order to have the benefit of his indemnity, when by leaping he might not 
only save his own life, but the company as well from loss? For, indeed, to ignore, 
to fail to provide for, to rigidly constrain the car rider to supine inaction under such 
circumstances, and to say his policy so intended, is to fly in the face of common 
experience. 

Recognizing the usual incidents in collisions and accidents, the law has brought 
into its legal nomenclature the phrase “in extremis,” and hell that, where danger is 
faced in an accident, unwise action shall not prejudice a man, a vehicle, or a vessel. 
If one were insured while “riding in a motorboat,” and circumstances arose where 
the steering gear ceased to control and the vessel was headed for a dam, rapid, or 
other vessel, and a frightened passenger jumped out to save himself, and thereafter 
succumbed and was drowned, while not riding in the motorboat, a reasonable man 
might contend that under such circumstartces the passenger was covered by such 
policy, although actual death came from drowning. In the present case the real 
accident was not when Wright’s head struck the road, but when car control was 
lost. Such lost car control was the critical accident time, and the dominating factor 
which subjected the riding passenger to present peril and later death. 

[3] That constraining, existing accident might result in different, and to be 
expected consequences; but in any event the accident of lost car control was the 
proximate cause of the rider’s death, whether the swerving of the car threw him out 
physically, or the nervous strain caused him to leap in fright, hysteria, or in answer 
to the instinct of self-preservation. What followed was an injury more or less 
commonly incident to such lost car control. We cannot bring ourselves to the belief 
that the parties to this policy meant that this usual result of loss of car control 
was not to be covered by this policy, for, if it was, no one would care to pay a pre- 
mium for automobile protection. To us it is more reasonable to believe that, assum- 
ing the insured desired protection “while riding in” a car, and a fair-minded in- 
surance company meant to sell and give him such protection, that the common con- 
tracting purpose of the two would be that the insured was to be protected from the 
time he started riding at a journey’s beginning, and continued until he ceased riding 
at its end, and that the words “while riding in” the car referred to the intervening rid- 
ing time, and if, during such time, injury was suffered from an accident which 
might reasonably be expected to happen to one so “riding in” a car, that the words 
aa riding in” were meant to cover and did cover a situation such as we now 

ave. 

[4] Automobile risks, automobile dangers, automobile occupants’ conduct, were 
not new subjects of insurance study when this policy was executed. Indeed, an in- 
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surance company’s knowledge of the subject, its wide experience with accidents and 
kuman conduct at such times, its commercial instincts and its desire to get business, 
would assure it that, if it wrote into its policy or said to an inquiring customer, 
“This policy does not cover the case of leaping from a car when car control is lost,” 
no one would pay an extra premium for an indemnity that so failed to indemnify. 
If this company did not intend that one who jumped from a machine was not to be 
protected, it could have made that unambiguous in a few words. It considered 
the matter of exceptions, for it inserted four. If by its omission to do so it has 
couched the policy in such terms that reasonable men could reasonably contend, it 
applied to and covered a situation such as is now before us, we are justified under 
the settled rule of construction in resolving that ambiguity against the company and 
giving the policy such construction. To do otherwise would be to deprive one riding 
in a car of protection from one of the grave dangers incident thereto. 

So holding, we regard the case as one requiring the court itself to construe 
and apply the policy, and in the light of such construction to hold that, if the case is 
one where control of a car was lost, and that while lost an occupant suffered injury, 
the indemnity applied, whether he was thrown from the car by physical force, or, 
exercising ordinary care and prudence, he leaped from the car under mental force 
impelled by fright or the instinct of self-preservation. We therefore reverse the 
case, and remand it to the court below for further proceedings, in accord with 
this opinion. 

‘The conclusion we have reached is in accord in principle with the authorities, 
for in citing the case of Lund v. Tyngsboro, 11 Cush. (Mass.) 563, 59 Am. Dec. 
159, as supporting its opinion, the Supreme Court of the. United States, in Insurance 
Co. v. Boon, supra, said: “In [Lund] v. [Tyngsboro], * * * where it appeared that 
a traveler had been injured by leaping from his carriage, exercising ordinary care 
and prudence, in consequence of a near approach to a defect in a highway, the 
town was held liable, though the carriage did not come to the defect. The defect 
was regarded as the actual, the dominating, cause. And in this court similar doc- 
trine has been ene 

Woottey, Circuit Judge (dissenting). I am constrained to dissent from the 
judgment of the court for reasons which I shall state very briefly. 

The action is not in tort; it is on a contract. The contract is one of insurance. 
Like all contracts it should be construed as the parties wrote it. It provides in 
terms for indemnity to the insured in the event of his sustaining “bodily injuries 
through external, violent and accidental: means, while he is riding in * * * a private 
automobile.” The trial court submitted to the jury an issue of fact, namely; whether 
the insured sustained his injuries by being thrown from the car or by voluntarily 
jumping out, and, construing the contract as it reads, instructed them that if they 
should find the latter fact their verdict must be for the defendant. The evidence 
was meager, a doubtful emergency, and the discovery of the insured’s body about 
three hundred feet back from the place where the car was stopped. The verdict for 
the defendant was a finding that the insured jumped. On this finding I cannot see 
how his injuries were sustained “through external, violent and/or accidental means 
while he (was “riding in” a car—the only three risks in a restricted situation insured 
against. Nothing of an external, violent or accidental nature happened to the 
insured until he left the car and assumed hazards which, as I read it, the policy does 
not cover. To embrace these hazards the contract of insurance must be expanded by 
words which the parties did not use and be given a meaning which its words do not 
import. In refusing to do this, the learned District Judge, I think, was right. 


SOUTHERN SURETY CO. v. FARRELL. (No. 11458.) 
(Supreme Court of Colorado. Feb. 8, 1926. Rehearing Denied March 29, 1926.) 
244 Pacific Reporter 475 
1. INSURANCE—THAT LA GRIPPE, CONTRACTED THREE MONTHS 
AFTER ISSUANCE OF POLICY WAS CAUSED PARTLY BY 
CHRONIC CARDIO VASCULAR SYNDROME HELD NOT CONCLU- 
SIVE THAT DISABILITY WAS NOT CAUSED BY SICKNESS ARIS- 
ING AFTER DATE OF POLICY. 
That la grippe, contracted three months after issuance of policy, was caused 
partly by chronic cardio vascular syndrome, which could not have developed suddenly, 
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was not conclusive that such sickness was from cause existing at date of policy, in 
absence of showing that it might not have developed within three months. 


(For other cases, see Insurance, Dec. Dig. § 665[5]). 


2. INSURANCE—INSURED SUING ON POLICY, AND PLEADING PER- 
FORMANCE OF CONDITIONS ON HIS PART HELD ENTITLED TO 
PROVE WAIVER OF PERFORMANCE (C. L. § 72.) 

In action on insurance policy in which plaintiff pleaded performance of conditions 
on his part, as permitted by C. L. § 72, which was denied, proving waiver of per- 
formance of conditions was permissible. 

(For other cases, see Insurance, Dec. Dig. § 645[3]). 


3. INSURANCE—ACCEPTANCE OF PREMIUMS WHILE INSURED WAS 
NEGLECTING TO GIVE PHYSICIAN’S MONTHLY REPORT, WITH 
KNOWLEDGE OF :-COMPANY’S AGENT THAT SICKNESS WAS CON- 
TINUING, HELD WAIVER OF REQUIREMENT TO GIVE PHYSI- 
CIAN’S REPORT. 

Where insurance company accepted several premiums while insured continuously 
neglected to give physician’s monthly report, with knowledge of company’s agent, 
who received money, that sickness was continuing, there was waiver of requirement 
of policy to give physician’s monthly report. 

(For other cases, see Insurance, Dec. Dig. § 558[1]). 


4. INSURANCE—REPRESENTATION THAT INSURED WAS SOUND 
WHEN HE HAD ARTERIOSCLEROSIS, IN ABSENCE OF SHOWING 
THAT IT WAS WARRANTY, AND THAT INSURED KNEW OF IT, 
HELD NO DEFENSE TO ACTION ON POLICY. 

Alleged representation by insured that his physical condition was sound when 
applying for policy, when he had arteriosclerosis, in absence of showing that such 
statement was warranty, and that plaintiff knew of his condition, was no defense to 
action on policy, even if representation were false. 

(For other cases, see Insurance, Dec. Dig. § 291[3]). 

Department 2. 

Error to District Court, City and County of Denver; Julian H. Moore, Judge. 

Action by James T. Farrell against the Southern Surety Company. Judgment 
for plaintiff, and defendant brings error. On motion for supersedeas. Supersedeas 
denied and judgment affirmed. 

W. E. Clark, of Denver, for plaintiff in error. 

Wayne A. Gunkle and Frank S. Tesch, both of Denver, for defendant in error. 

Denison, J. Farrell had a judgment on trial to the court against the Southern 
Insurance Company upon a sickness clause in an insurance policy, and the company 
brings error. The judgment was right. 

[1] The first objection is that the disability was not due to a cause expressed 
in the policy. The policy provides for payment of sick indemnity only in case the 
disability is caused solely by a sickness arising after the date of the policy. The point 
is made by the company that the evidence shows conclusively that, although plaintiff 
contracted la grippe within three months after said date, yet it appears from his 
physician’s report, made seven days after the patient had called him, that he had 
“chronic cardio vascular syndrome” ; that this chronic condition was part of the cause 
of his disability, and the same was therefore not caused solely by a sickness which 
began during the life of the policy. Dr. Osborn, called by the plaintiff, testified that 
this chronic condition could not have come suddenly upon him, but nowhere is it 
shown that it might not have come on within three months, which would be within 
the life of the policy. This point is not well taken. 

[2,3] The second point is that, while plaintiff pleaded performance of conditions 
on his part under Code 1921, § 72, he did not prove it, though it was denied. He 
proved waiver. This he might do under allegation of performance. Atl. Ins. Co. v. 
Manning, 3 Colo. 224. It is claimed no waiver was proved, but the company ac- 
cepted several premiums while the sick man was continuously neglecting to give his 
physician’s monthly report, as required by the policy, which is the nonperformance 
relied on. This was done with knowledge by the company’s agent, who received the 
money, that the sickness was continuing. This was a waiver of the requirement. 

[4] The company pleaded that plaintiff in his application falsely and knowingly 
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stated his physical condition was sound when he had arteriosclerosis; that the policy 
was issued in reliance upon that representation. The representation does not appear 
to be a warranty, and the plaintiff is not shown to have known of this condition. The 
representation, therefore, if false, was without consequence. 

Supersedeas denied, and judgment affirmed. 

The Chief Justice and Whitford, J., concur. 

On Rehearing. 

Denison, J. On motion of plaintiff in error we granted a rehearing, and now its 
counsel urges that the case cited in our opinion (Atlantic Ins. Co. v. Manning, 3 Colo. 
224), in so far as it holds that under an allegation of performance of a contract on 
his part a plaintiff may prove a waiver of such performance, has been overruled. He 
cited three cases which seem to us pertinent. 

The first is Gilette v. Young, 45 Colo. 562, wherein it is stated, on page 566 (101 
P. 766), that the rule in Colorado requires that waiver be pleaded. It was a mere 
dictum, because the opinion goes on to say that the rule has no application in that 
case. However, even if not a dictum, it does not overrule Atlantic v. Manning. That 
case does not hold that the rule is otherwise, but merely that an allegation of per- 
formance is sufficient. 

The second case is Atchison Co. v. Baldwin, 128 P. 449, 53 Colo. 416. There 
we. find no allegation of performance, nor could there be, because the action was for 
negligence; the answer set up a contract requiring notice of injury; the plaintiff 
claimed the requirement had been waived; and it was held he should have pleaded it. 
This decision, then, does not overrule Atlantic v. Manning. 

The third case is Divine v. George, 166 P. 242, 63 Colo. 341. This was a suit on 

a promissory note. The defendant answered, alleging a written, contemporary con- 
dition precedent, unfulfilled. The plaintiff tried to claim a waiver, but the court 
held he could not, because he had not pleaded it. We have examined the pleadings 
in that case, and there is no allegation of either performance or waiver. 

The plaintiff in error cites other cases which do not seem to us to relate to the 
point in question. The defendant in error cites cases which, he claims, reaffirm At- 
lantic v. Manning, but they do not do so on the point in question. That case seems 
to stand alone. We can see no sound reason to overrule it; consequently, we adhere 
to the opinion already rendered. 

Opinion adhered to. 


KENTUCKY CENTRAL LIFE & ACCIDENT INS. CO. v. PEMBERTON. 
(Court of Appeals of Kentucky. Jan. 22, 1926.) 
279 Southwestern Reporter 968 
1. INSURANCE—DELIVERY OF POLICY BY COMPANY TO AGENT 

HELD TO HAVE CONSTITUTED UNCONDITIONAL DELIVERY TO 

INSURED. 

Where insured’s application and advance payment of premiums were accepted, 
and policy issued and mailed to agent, held, that delivery to agent constituted an 
unconditional delivery to insured, though agent was required to make certain memo- 
randa from policy. 

(For other cases, see Insurance, Dec. Dig. § 136[2]). 

2. REFORMATION OF INSTRUMENTS—EVIDENCE HELD TO WAR- 

RANT REFORMATION OF EFFECTIVE DATE OF POLICY. 

Evidence of agent’s agreement that policy should be effective from date of appli- 
cation justified reformation of premium receipt providing that it should be effective 
from delivery, and of the policy itself, and, aside from such evidence, the receipt 
justified reformation of policy dated later than date of delivery to agent for delivery 
to insured. 

(For other cases, see Insurance, Dec. Dig. § 45[14]). 

3. INSURANCE—LIABILITY OF INSURER NOT DEFEATED BY POST- 

DATING OF POLICY IN VIOLATION OF AGREEMENT. 

The postdating of a policy of insurance by company in violation of an agreement 
will not defeat a liability accruing in meantime, when terms of agreement had been 
complied with by insured. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Appeal from Circuit Court, Boyd County. 
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Action by Mary Pemberton against the Kentucky Central Life & Accident In- 
surance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Robert T. Caldwell, of Ashland, and Peter, Lee, Tabb & Krieger, of Louisville, 
for appellant. 

Prichard & Malin and John T. Diederich, all of Ashland, for appellee. 

Turner, C. William R. Pemberton was, in January, 1923, a fireman of the 
city of Ashland, and, on the 9th of that month, applied to appellant’s local agent for 
a $2,000 accident policy. His written application was prepared and signed, and he, 
on that day, paid to the local agent $3.15, being $1.75 policy fee and four weekly 
premiums of 35 cents each in advance. 

The following day his application was forwarded by the agent to the home office 
of appellant at Anchorage, Ky., and on the 11th of January his application was ac- 
cepted, and either on the 11th or the 12th the policy was prepared and mailed by the 
company to its local agent at Ashland for delivery to insured, and was received by 
that agent on Saturday afternoon, the 13th of January. 

At the time of the application the local agent gave to Pemberton a receipt for 
the $3.15, which, among other things, recited: 

“No liability is assumed by said company unless said application is accepted 
and the policy delivered.” 

The application as signed by Pemberton fixed no effective date for the policy, 
but, when the policy was thereafter prepared after acceptance by the company and 
apparently without any agreement between it and the insured except as is shown 
by the receipt, the company assumed to and did date the policy January 15th. On 
the late afternoon of January 14th, Pemberton, while engaged in his duties as driver 
of a fireman’s truck, was almost instantly killed in an accident. 

This is an action by appellee, the designated beneficiary in that policy. The 
petition, in addition to alleging the acceptance of the application, the issual of the 
policy, and the delivery of same to defendant’s agent for delivery to Pemberton, sets 
up the fact that defendant’s agent had, on the 9th of January, 1923, given him a 
receipt for the $3.15 that day paid him by Pemberton, and which receipt contained 
the provision heretofore quoted, and then alleges that by mutual mistake of Pember- 
ton and the agent, acting for defendant, there was omitted from the written receipt 
an agreement at the time entered into between them to the effect that, in considera- 
tion of the payment of the $3.15 at that time, the policy thereby applied for should be 
in full force and effect from and after that date, and that the company would, from 
that date, be bound and — for such insurance in the full sum thereof to the 
beneficiary. 

By an amendment it is " alleged that the policy was wrongfully and improperly 
dated January 15, 1923, in violation of the agreement between Pemberton and appel- 
lant’s agent, and ‘that the same should have been in compliance with such agreement 
dated January 9, 1923. 

The defenses, in addition to certain denials, are that the local agent had no 
authority to vary any of the terms of the printed receipt, application, or policies, 
or to make any collateral, verbal agreement or representation at variance therewith, 
or any authority to bind defendant as to the date the policy should become effective, 
and that the decedent, from said printed receipt, had actual notice of said agent’s 
want of such authority. It also relies upon its alleged custom of issuing all policies 
dated on Monday after they are accepted, but does not allege that decedent had any 
knowledge of this custom, and denies that the policy was delivered to Pemberton 
during his lifetime. 

The action was originally brought as a common-law one, but upon motion of 
defendant it was transferred to the equity docket. 

After the taking of all the evidence, the cause was submitted, and thereafter the 
plaintiff entered a motion to set aside the order of submission and to be permitted 
to file an amended petition to conform to the proof. The court, over defendant’s 
objection, permitted this to be done, and after the filing of the amendment the defen- 
dant declined to take any further proof, and the case was resubmitted. That amend- 
ment alleges, in substance, that the omitted provision from the receipt dated January 
9th was so omitted, either by the mutual mistake of the decedent and appellant’s 
agent, or by the mistake of the decedent and the fraud of the agent, and that be- 
cause of said mistake or fraud the receipt did not contain the entire agreement be- 
tween them, and that the application for said policy likewise in the same manner 
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failed to provide for the effective date of the said policy. It reiterates the allega- 
tion that the agent had represented to decedent at the time the application was ex- 
ecuted that the policy of insurance would be in full force and effect, and the bene- 
ficiary protected thereby in the amount of the insurance from that date, and that 
decedent relied upon these statements and representations, and, except for the same 
would not have paid his money or applied for such policy. 

The court entered a judgment reforming the receipt and the application so they 
should each provide that the insurance should be effective in its full amount from 
and after January 9, 1923, and reformed the policy of insurance so as to bear date 
of January 9, 1923, instead of January 15th, and then entered a judgment, upon the 
policy as so reformed, for $2,000. 

The three grounds for reversal urged are: (1) That the delivery to appellant’s 
agent was not a delivery, under the facts, to the decedent; (2) that the evidence did 
not authorize the reformation of the instruments involved; (3) that the verbal 
agreement with the agent, made in excess of his authority, is not binding upon the 
company because decedent had notice of his lack of authority to make such agreement. 

[1] On the first question there is little difficulty. The application was accepted 
and the policy issued and mailed to the agent for delivery to the insured on either the 
llth or 12th of January, and was received by him on the 13th. On each of those 
dates the insured was alive and in good health. He had paid in advance for four 
weeks the weekly premiums on that policy, and the company not only had received 
those payments, but had made upon its books certain entries with reference thereto 
showing its appropriation. There is no contention that anything was left for the 
insured to do in order to effectuate this insurance. But it is contended that because 
appellant’s local agent, upon receipt of the same, was required to make certain memo- 
randa from the policy for his convenience in the future, the delivery to him for 
delivery to the insured was not an unconditional one. Obviously the contention is 
unsound, for there is such conditional delivery only when there yet remains some- 
thing for the insured to do to effectuate the insurance, such as the payment of a 
whole or a part of the first premium; and the fact that after such delivery to the 
local agent his duties required that he should make certain memoranda from the 
policy in order thereafter to aid him in the prosecution of his duties does not affect 
the tunconditional nature of the delivery to him. 

There are two lines of cases in this state dealing with the effect of.the delivery 
of a policy to the agent for delivery to the insured. One holds that where a policy or 
application provides the insurance shall not be effective until delivered to the insured 
while he is living and in good health, if at the time of the delivery to the agent the 
insured is not living or not in good health, the delivery to the agent is not a delivery 
to the insured; and likewise if, upon such delivery to the agent, there remains any- 
thing further for the insured to do to make the insurance effective, such as the 
payment of a whole or a part of the premium, then likewise such a delivery to the 
agent is not a delivery to the insured. But, on the contrary, the other line holds that 
if at the time of such delivery to the agent the insured is living and in good health, 
and there remains nothing for him to do to make the insurance effective, then the 
delivery by the company to its agent for delivery to the insured will be deemed an 
unconditional delivery for that purpose. Mutual Life Insurance Co. v. Thomson, 
94 Ky. 253, 22 S. W. 87; Commonwealth Life Ins. Co. v. McGuire, 190 Ky. 134, 
226 S. W. 402; Commonwealth Life Ins. Co. v. Davis, 136 Ky. 339, 124 S. W. 345; 
Snedeker v. Metropolitan Life Ins. Co., 160 Ky. 119, 169 S. W. 570. 

[2] The evidence of six or seven of decedent’s fellow employees of the fire 
department who were present at the time he signed the application, and heard the con- 
versation.between him and appellant’s agent, is that the agent then agreed with the 
insured that, if he would then pay the policy fee of $1.75 instead of only the cus- 
tomary fee of 35 cents, the policy would be effective from the date of the applica- 
tion; and this evidence was denied only by the agent. Clearly, therefore, the court 
was authorized from this overwhelming preponderance in the evidence to reform the 
receipt to conform to these facts, and the same evidence likewise authorized the court 
to reform the policy itself, and date it the 9th of January. 

Obviously the effective date of a policy of insurance is, like all of its provisions, 
a matter of agreement; but when there is no agreement, and neither the application 
nor the receipt for premium fixes any definite date, but the receipt does recite that 
no liability is assumed by the company unless “said application is accepted and the 
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policy delivered,” it was clearly within the minds of the parties at the time, wholly 
apart from the evidence of the six or seven witnesses, that when the application was 
accepted and the policy delivered it should then be effective, and it was not in contem- 
plation that it should be postdated beyond that period. 

If after the payment of the initial premium the policy had been issued and mailed 
directly to the insured, and not been dated at all, it would have been a delivery to him 
when placed in the mail, and would clearly have been effective from that moment; 
but to enable appellant’s agent to make some memoranda about the policy before 
delivering it—not that there was anything left for the insured to do—the same was 
sent to the agent in the mail, and as we have seen for delivery to the insured, and 
the fact that it was sent to the agent for such delivery rather than directly to insured, 
can have no effect upon the effective date of the policy. 

Manifestly, therefore, apart from the agreement as to the effective date, the policy 
would have become effective on the 11th or 12th of January when it was mailed if 
the company had not, in violation not only of its agent’s agreement, but in violation 
of what was manifestly in contemplation of the parties from the language of the 
receipt, postdated the same to the 15th of January. 

In the absence of an agreement an insurance policy becomes effective and binding 
upon the the acceptance of the application; but in this case there was an additional 
provision that it should not become effective until delivery, which we have seen was 
made before the death of Pemberton. 

If, therefore, we eliminate entirely the parol evidence as to the effective date of 
the policy, and leave the receipt just as it was written and delivered to decedent, the 
appellant, by its terms, assumed liability under the policy upon its acceptance by it 
and delivery to insured. That receipt is wholly inconsistent with any agreement 
that the insurance should take effect at any time in the future beyond the time of 
acceptance and delivery, and this furnishes an additional good reason why the court 
was justified in reforming the date of the policy. 

[3] The postdating of a policy of insurance by the company in violation of an 
agreement will not defeat a liability accruing in the meantime, when the terms of 
the agreement have been complied with by the insured. Mathers v. Mutual Accident 
Ass’n, 78 Wis. 588, 47 N. W. 1130, 11 L. R. A. 83; Ellis vy. Albany City Fire Ins. 
Co., 50 N. Y. 402, 10 Am. Rep. 495; Post v. Aétna Fire Ins. Co., 43 Barb. (N. Y.) 
361; Sanborn v. Fireman’s Ins. Co., 16 Gray (Mass.) 448, 77 Am. Dec. 419; Jones 
v. Provincial Ins. Co., 16 U. C. Q. B. 477; Bliss on Life Ins. Co. § 160; 1 Joyce on 
Ins. § 179; 2 Page on Contracts, § 1208; Tribble, etc., v. Oldham, 5 J. J. Marsh. 
137. 

On this subject, 1 Joyce, § 179, says: 

“So the policy may relate back and take effect so as to cover a loss prior to its 
date where the contract has been completed; * * * and as a general rule the date is 
not conclusive evidence of the fact, and, if the actual date of execution and delivery 
differs from and is subsequent to that specified, such fact may be shown, although 
it is questioned whether the error may be corrected in law courts where the execu- 
tion and delivery precede the date written.” 

Assuming for the purposes of this case that the receipt given by the agent to 
Pemberton notified Pemberton of the agent’s lack of authority to bind the company 
“unless said application is accepted and the policy delivered,” it can have no effect 
upon the result of this action, for we have seen that the application was accepted and 
the policy was delivered during the lifetime of Pemberton, and the only thing that 
need to have been done by the chancellor in this case to uphold his judgment of 
reformation was to reform the policy in so far as its date was concerned and to have 
made the date of it the 11th or 12th of January, according to the facts, for on one 
of those dates the application was approved and the policy was delivered; and we 
shall not therefore concern ourselves with the question of whether the company’s agent 
could have, as claimed by appellee, waived that provision in the receipt. It is not 
necessary under this record that he should have had that power or should have 
exercised it, for the evidence shows a compliance with the provisions of the receipt 
without any reformation of it. Under the language of that receipt before reforma- 
tion the policy should have been dated on the 11th or 12th of January, and, if the 
judgment of reformation had only so changed its date, the result would have been the 
same. 

Judgment affirmed. 
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HERALDS OF LIBERTY v. JONES. (No. 25526.) 
(Supreme Court of Mississippi, Division B. March 22, 1926.) 
107 Southern Reporter 519. 

(Syllabus by the Court.) 

1. INSURANCE. 

Evidence held to sufficiently show that insured was in good health when the 
contract of insurance against disability was entered into. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE—PRESUMPTION, STATED BY POLICY, THAT TOTAL 
DISABILITY FOR SIX MONTHS, PREVENTING ENGAGING IN 
OCCUPATION, SHALL BE “PRESUMED” TO BE PERMANENT, HELD 
CONCLUSIVE. 

Under clause of policy, that disability shall be deemed to be total and permanent 
whenever member becomes totally disabled by bodily injury or disease so that he is 
prevented thereby from engaging in any occupation, and that such total disability 
shall be “presumed” to be permanent after he has been continuously so disabled for 
six months, the presumption is conclusive, making the insurance payable, though 
insured recovered subsequent to the six months. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal from Circuit Court, Forrest County; R. S. Hall, Judge. 

Action by Walter W. Jones against Heralds of Liberty. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Ross & Backstrom, of Gulfort, and Geo. J. Edwards, Jr., of Philadelphia, Pa., 
for appellant. 

Davis & Hill, of Hattiesburg, for appellee. 

Hoven, P. J. The suit is by the appellee, Walter W. Jones, to recover $500 for 
total and permanent disability under an insurance certificate issued by the appellant, 
Heralds of Liberty, who appeal from a judgment against it for that sum. 

There are many assignments of error urged for reversal, but we do not think 
any of them merit discussion except two, and they are, first, whether or not the 
certificate was issued and delivered to the insured, upon his application therefor, 
while in good health; and, second, whether or not the insured was totally and perma- 
nently disabled under the provisions of the certificate. 

The facts in the case, as found by the jury and otherwise conclusively shown, 
are, in substance, as follows: In 1922 Heralds of Liberty began issuing new certifi- 
cates which provided for the payment of $500 if the insured became totally and 
permanently disabled. Appellee, Jones, sent in his old certificate with the sum of 
$1, as required, and requested the issuance of a new certificate in the place of the 
old one. This request for an exchange of certificates was made February 12, 1923. 
The appellant, society, acknowledged receipt of the request and the remittance of 
$1 and advised the insured that: 

“We have approved your request, and it is now going through for issuance. In 
view of the fact that we have had so many requests for exchange, there will be 
some delay in issuing your certificaté; however, it will be issued and forwarded to 
you as soon as possible.” 

The new certificate, which bears date of February 12, 1923, was mailed by the 
appellant and received by the appellee during February, 1923. 

The application for the new certificate makes no provision that the insured 
shall be in good health when it is delivered to him. However, some of the testimony 
offered by the plaintiff below shows that the request for the new certificate was made 
before February 12, 1923, and that the insured was in good health at the time the 
certificate was received by him. On February 26, 1923, the appellee became ill, and 
on March 8th following was sent to the insane asylum at Meridian, where he was 
continuously confined as insane for a period of one year, and was then discharged 
as cured. The appellee and his wife both testified that the certificate had been received 
before the appellee became ill on February 26th, and this testimony was considered 
and found to be true by the jury. 

The insurance certificate contains the following clauses: 

“The society further agrees to pay to the above-named member from the benefit 
fund the sum of five hundred dollars, in lieu of all other benefits mentioned herein, 
as a disability benefit, if the said member becomes totally and permanently disabled 
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during the continuance of this certificate in full force and effect, subject to all the 
terms and conditions contained in the ‘disability benefit’ clause on the second page 
hereof. 12> 

“Disability shall be deemed to be total and permanent whenever the member be- 
comes totally disabled by bodily injury or disease so that the member is prevented 
thereby from engaging in any occupation whatsoever for remuneration or profit. 
Without prejudice to any other provision, such total disability shall be presumed 
to be permanent after the member has been continuously so disabled for not less than 
six months and during all that period incapacitated from engaging in any occupation 
for remuneration or profit. 

“The permanent loss of the sight of both eyes, or the severance of both hands 
or both feet, or of two members, being one entire hand and one entire foot, shall 
constitute permanent total disability within the meaning of this clause. 

“This certificate will not bind the society and will not be in force and effect, unless 
at the time of its delivery to the member, in whose name it is issued, said member 
is in good health. After the delivery of this certificate to the member during good 
health, then and thereafter this certificate shall be incontestable solely on the grounds 
of occupation, residence, or travel, but not otherwise, provided the said member shall 
have complied with all its other requirements.” 

The contention of appellant is, first, that no recovery can be had under the 
certificate because the insured was not in good health at the time of the issuance 
and delivery of the certificate; and, second, that there is no liability under the total 
and permanently disability clause, because the proof shows that the insured was not 
totally and permanently disabled, since he recovered from the mental disease of 
insanity after a total disability of one year on account thereof, and that the permanent 
disability clause above only means that the burden of proof is shifted to the insurer 
as to permanency where the insured was totally disabled for six months. 

[1] On the first proposition we think the testimony in the case sufficiently shows 
that the insured was in good health at the time the contract of insurance was 
entered into under the new certificate. Whether or not the insurance contract was 
complete when the insurer received the $1 and approved the application of the insured 
for the new insurance certificate dated February 12, 1923, and was equivalent to a 
delivery of the policy on that date, at which time the insured is shown to have been 
in good health, we consider it unnecessary to decide, because the oral testimony in the: 
case is to the effect that the new certificate was received by the insured while he was 
in good health, regardless of the date of its issuance or delivery. Therefore the 
contention in this regard is untenable. 

[2] As to the liability of the appellant under the total and permanent disability 
clause of the certificate, we are unable to agree with the construction placed upon 
that provision by counsel for the appellant. We think the clause means that the 

“disability shall be deemed to be total and permanent whenever the member becomes 
totally disabled by bodily injury or disease (for any length of time), so that the 
member is prevented thereby from engaging in any occupation whatsoever for 
remuneration or profit,” and “such total disability shall be presumed to be permanent 
after the member has been continuously so disabled for not less than six months and 
during all that period incapacitated from engaging in any occupation for remunera- 
tion or profit.” 

It is our opinion that the provision means exactly. what it says; that is, when it 
is shown that the insured was totally disabled continuously for a period of six months, 
then his total and permanent disability is conclusively presumed, and the principal sum 
named in the certificate is due to him immediately at the end of such period of six 
months of total disability, regardless of whether he should thereafter recover. If 
the clause does not bar this intention, then it seems to us that it would be nearly 
useless to put it in the certificate. Therefore the insured in this case was entitled 
to the $500 named in the certificate, at the expiration of six months continuous total 
disability (while insane), and the cause of action accrued to him at that time, not- 
withstanding a subsequent mental recovery by him. 

The language of the provision in question, when considered as a whole, clearly 
states that, whenever the member is totally disabled by bodily injury or disease so 
that he cannot engage in any occupation for a period of six months, his disability 
shall be “deemed” and “presumed” to be total and permanent. The words are used 
here, we think, in the sense that the fact of such total disability for six months shall 
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shall finally adjudge or conclusively presume the other fact that the disability is 
permanent, and such decision cannot be reopened or set aside by showing that the 
insured recovered from the disability at some later date; the inquiry is closed. 

Any other interpretation than the above would leave the question of permanent 
disability open indefinitely. For instance, suppose at the end of the six months 
total disability in this case, at which time the right of the insured to collect the $500 
accrued, the abount had been paid to him, could the insurer recover it back at a 
subsequent date when the insured had recovered from the disability? We think not. 
The provision does not so intend. 

In view of the above conclusions, we think the judgment of the lower court was 
correct, and it is therefore affirmed. 

Affirmed. 


HUTSON v. CONTINENTAL CASUALTY CO. (No. 25454.) 


(Supreme Court of Mississippi, Division B. March 22, 1926.) 
107 Southern Reporter 520. 
(Syllabus by the Court.) 

1, INSURANCE—EVIDENCE OF SUCH DRUNKENNESS OF PERSON 
SHOOTING INSURED AS TO RENDER HIS ACT UNINTENTIONAL, 
WITHIN ACCIDENT POLICY, HELD FOR JURY. 

Evidence of extreme drunkenness of person shooting insured, with testimony that 
he acted like he did not know what he was doing, that he acted ‘like a crazy man, in 
connection with fact that he shot without any provocation, held sufficient to go to jury 
on question of the shooting not being intentional, within accident policy excluding 
death caused by intentional act of another. 

(For other cases, see Insurance, Dec. Dig. § 668[11].)- 


2. EVIDENCE—NONEXPERT MAY GIVE OPINION ON QUESTION OF 

— OF PERSON, ITS DEGREE, AND EFFECT ON HIS 

IND. 

Nonexpert may give opinion based on observation and surrounding facts and 
circumstances on the question of drunkenness of a person, the degree thereof, and 
its effect on his mind. 

(For other cases, see Evidence, Dec. Dig. § 478[3].) 

3. INSURANCE 

Killing of insured by intentional act of another is not accidental within policy 
expressly excluding it. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 

Action by Mattie Hutson against the Continental Casualty Company. Judgment 
for defendant, and plaintiff appeals. Reversed and remanded. 

Robbins & Smith, of Vicksburg, and H. C. Holden, of Jackson, for appellant. 

Jas. D. Thames, of Vicksburg, and F. O. Sykes, of Jackson, for appellee. 

ANpersSON, J. Appellant, Mattie Hutson, brought this action in the circuit court 
of Warren county against appellee, the Continental Casualty Company, on a casualty 
insurance policy to recover the sum of $1,000. At the conclusion of appellant’s 
evidence, on motion of appellee, the evidence was excluded and a verdict directed 
in favor of appellee, and a judgment accordingly entered, from which judgment 
appellant prosecutes this appeal. 

Son Hutson, deceased, at the time of his death held a casualty insurance policy 
in the appellee company. The face of the policy was for $1,000. In case of the 
accidental death of the insured the principal sum provided for in the policy was 
payable to appellant, his mother. While the policy was in force, the insured was shot 
to death with a pistol by one Will Walls. Appellee denied liability on the policy upon 
the ground that the death of the insured was not brought about by accidental means, 
but by the intentional act of Will Walls in shooting him to death. 

The provision in the policy upon which the case turns is, in substance, that the 
principal sum ($1,000) shall be payable to the beneficiary upon the death of the 
insured, caused by external, violent, and accidental means, but not if caused by the 
intentional act of another person. The question is whether or not the insured met 
his death by the intentional act of Will Walls, who shot him with a pistol, from 
which death resulted. 

Appellant’s position is that the insured’s death was accidental and not intentional 
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on the part of Will Walls, who took his life because the latter, at the time of the 
homicide, was so drunk as to be incapable of forming an intention, or understanding 
the nature and quality of his act. The evidence shows, without conflict, that Will 
Walls shot the insured without any provocation whatever, and that at the time of 
the homicide he was drunk. As to whether he was so drunk that he was incapable 
of forming a design to take the life of the insured, or distinguishing between right 
and wrong, the evidence tended to make the following case: 

That at the time of the homicide, and for several hours previous thereto, appellant 
was drunk on whisky; that two or three hours before the homicide, at another place 
than where the homicide occurred, he was drunk, staggering around, cursing, and 
shooting off his pist6l; that, when he reached the scene of the homicide, he got out of 
the car in which he was traveling, staggered up against a fence, and leaned on it to 
keep from falling, remaining in that attitude until the shooting; that the witnesses 
smelled whisky on him; that he was drunk; that he was staggering; that he was 
leaning against the fence for support; that he was cursing; that he appeared not to 
know what he was doing; that he was “crazy” drunk; and that in that condition he 
pulled his pistol and placed it against the breast of the insured, and, without any 
provocation whatever, fired the pistol, causing the fatal wound. The trial court in 
ruling out this evidence necessarily held that it did not tend to establish that Will 
Walls, at the time he fired the fatal shot, was incapable of comprehending the 
nature and quality of the act he was doing. 

[1] There is no controversy between the parties as to the proposition that a per- 
son incapable from drunkenness or other cause of distinguishing between right or 
wrong, or, putting it differently, incapable of comprehending the nature and quality 
of what he is doing, is incapable of doing an intentional act. Was there sufficient 
evidence to go to the jury on the question whether Will Walls’ act in taking the 
life of the insured was intentional? 

Mere drunkenness is no excuse for crime, nor does it render the person incapable 
of committing an intentional act. But drunkenness may be to such a degree as to 
dethrone the mind; to destroy the capacity to distinguish between right and wrong; 
to so affect the mind that it is incapable of comprehending the nature and quality 
of an act committed. Continental Casualty Co. v. Cunningham, 66 So. 41, 188 Ala. 
159, L. R. A. 1915A, 538, was not as strong a case for the plaintiff as the present case. 
Passing on the question of the sufficiency of the evidence in that case to go to the 
jury, the court said: 

“Where, as here, the evidence tends to show not only the drunkenness of the 
actor causing the injury, but also the degree of his drunkenness, and exhibits also 
contemporaneous conduct of an equivocal character, his capacity to do an intentional 
act is very clearly a question of fact for the jury’—citing authorities. 

We think the fact of Walls’ extreme drunkenness in connection with the testi- 
mony that he acted like he did not know what he was doing, that he acted like a 
crazy man, in connection with the further fact, which is undisputed, that he shot the 
insured without any provocation whatever, constituted sufficient evidence to go to 
the jury on the question of whether he shot the insured intentionally or not. 

[2] During the progress of the trial, opinion evidence of the witnesses as to the 
condition of Walls’ mind, caused from drunkenness, was ruled out by the court on 
the objection of. the appellee. This was error. Neither the issue of drunkenness 
nor insanity is confined to expert testimony. As to both, the non-expert witness may 
give his opinion based on observation and the surrounding facts and circumstances. 
Common sense and the natural instincts of mankind reject the proposition that only 
experts can approximate certainty on such a subject. Drunkenness, and the degree of 
drunkenness, and the effect thereof on the mind of the person drunk, are matters 
about which all men have more or less knowledge according to their mental capacity 
and habits of observation. They are matters about which they may and do form 
opinions sufficiently satisfactory to constitute the basis of action. Connecticut Mutual 
Life Insurance Co. v. Lathrop, 4 S. Ct. 533, 111 U. S. 612, 28 L. Ed. 536; Pennsyl- 
vania v. Eyler, 66 A. 746, 217 Pa. 512, 11 L. R. A. (N. S.) 639, 10 Ann. Cas. 786. 

[3] Appellant argues that there should be a reversal of the judgment in this 
case upon another ground; namely, that under the authority of Fidelity Casualty Co. 
v. Johnson, 17 So. 2, 72 Miss. 333, 30 L. R. A. 206, the killing of the insured was 
accidental, although intentional, on the part of Walls. This contention should be 
disposed of in order to avoid possible error in respect thereto on another trial of the 
case. The casualty policy involved in the Johnson Case insured against “bodily 
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injuries sustained through external, violent, and accidental means.” The insured in 
that case lost his life at the hands of a mob. The court held that the death of the 
insured at the hands of a mob came within the terms of the policy; that it was an 
accidental death; that, in view of the fact that his death occurred without any agency 
on his part, it was accidental, although brought about designedly by a mob. 

We think there is material difference in the policy in that case and the policy 
in the present case, in this: There is a provision in the policy here to the effect that 
it does not cover the death of the insured caused by the intentional act of another 
person. That stipulation was not in the policy involved in the Johnson Case. This 
provision was doubtless inserted in the policy here to escape the doctrine of the line 
of cases upon which the Johnson Case was founded. The Johnson Case and the 
authorities upon which it was based hold that, where the life of the insured is taken 
intentionally, but without any provocation on his part, it is accidental; in other words, 
that, so far as the insured is concerned, even though intentional on the part of the 
person taking his life, it is accidental as to him. Under the policy here involved, it 
is expressly provided that there shall be no liability on the part of the appellee if 
the insured should lose his life by the intentional act of another person. 

We are of the opinion, therefore, that the Johnson Case has no application to the 
policy involved in this case. 

Reversed and remanded. 


BLISS v. BROTHERHOOD OF RAILROAD TRAINMEN. (No. 7471.) 
(Court of Civil Appeals of Texas. San Antonio. Jan. 6, 1926. Rehearing 
Denied Feb. 3, 1926.) 

279 Southwestern Reporter 883 

INSURANCE—DRAFT FORWARDED BY ASSOCIATION TO BANK 

FOR DELIVERY TO MEMBER, UPON LATTER’S RECEIPTING 

THEREFOR, AND SURRENDER OF SUCH RECEIPT, WAS NOT 

“PAID” TO MEMBER WHO DID NOTHING. 

A draft forwarded by a mutual benefit association to a bank to deliver it to a 
disabled member, upon the latter’s execution of a receipt showing delivery of the 
draft to him and his surrender of such receipt, pursuant to the constitution and: by- 
laws of the association, was not “paid” to the member where he did nothing to 
procure the draft. 

(For other cases, see Insurance, Dec. Dig., § 798.) 


3. INSURANCE—DEATH OF MEMBER IN MUTUAL BENEFIT ASSO- 
CIATION, OCCURRING BEFORE HIS APPROVED CLAIM WAS PAID 
TO HIM, JUSTIFIED ASSOCIATION IN PAYING AMOUNT TO BENE- 
FICIARY. 

Death of member in mutual benefit association, occurring before his approved 
claim was paid to him, justified association in paying amount to beneficiary, in view 
of the constitution and by-laws of the order so providing. 

(For other cases, see Insurance, Dec. Dig., § 793.) 


Error from District Court, Bexar County; S. G. Tayloe, Judge. 

Action by Don A. Bliss, as administrator, against the Brotherhood of Railroad 
Trainmen. Judgment for defendant, and plaintiff brings error. Affirmed. 

A. G. McNeill and C. J. Gray, both of San Antonio, for plaintiff in error. 

Robt. P. Coon, of San Antonio, for defendant in error. 

Situ, J. W. A. Woodfin was a member of the Brotherhood of Railroad Train- 
men, a mutual benefit association, in which he carried a certificate which entitled 
the beneficiary therein designated to a specified sum in event of his death, unless said 
sum had been previously paid to him upon disability claims. Woodfin contracted a 
deadly disease, resulting in his total and permanent disability, and under the terms 
of his certificate lodged a claim with the Benevolent Board of the Association for 
an appropriate benefit. The disability under which he rested was not such as to 
entitle him to the benefit as a matter of course, and its allowance and payment was 
solely within the discretion of the Benevolent Board. The latter considered the 
claim, however, and approved and allowed it, under appropriate provisions of the 
constitution and by-laws of the order. .This was on May 1, 1922. Accordingly, the 
Grand Lodge purchased a bill of exchange payable to Woodfin for the amount of the 
allowed claim, $1,500, and forwarded it to the local lodge of the order at San An- 
tonio, with instructions as to its delivery. Woodfin was at the time confined in a 
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hospital at McKinney, Tex., and in pursuance of provisions in the by-laws of the 
order the local lodge delivered the exchange, together with a receipt, to be executed 
by Woodfin upon the delivery of the exchange to him, to a San Antonio bank, with in- 
structions to forward the draft and receipt to a bank at McKinney, which was in 
turn instructed to deliver the exchange to Woodfin when he called for it and executed 
the receipt therefor, in the presence of two witnesses. At the same time the local 
lodge wrote Woodfin of what was being done, and directed him to call at the Mc- 
Kinney bank, execute the receipt in the manner directed, and receive the draft. This 
was on May 8, 1922. Woodfin, however, died on June 5th following, and although 
he received the letter advising him of the forwarding of the draft and receipt to the 
bank, he never opened the letter, which, after his death, was found sealed in its 
envelope, in his pocket. Thereafter, upon instructions of the lodge, the McKinney 
bank returned the draft and receipt to the Grand Lodge, which soon after, upon 
proper proof of Woodfin’s death, paid the amount over to the guardian of the estate 
of Woodfin’s daughter, the beneficiary named in his certificate. 

Eight days after Woodfin’s death, Judge Don A. Bliss applied for and was ap- 
pointed temporary administrator, and was subsequently made permanent administrator 
of Woodfin’s estate. He filed this suit against the Brotherhood of Railroad Train- 
men for the amount of the draft previously issued to Woodfin, and upon a trial 
before the court, without a jury, judgment was rendered against Bliss, as admini- 
strator, who has appealed. 

It was provided in the constitution and by-laws of the order that, “if a disability 
claim (of a member) is approved and a member dies before it is paid, the benefits shall 
be paid to the beneficiary named in the certificate, the same as an ordinary death 
claim.” Although appellant has raised a number of questions of law in the appeal, 
we have concluded that decision of the case turns upon the construction of the 
above-quoted provision, and the application of the facts thereto. 

{1-3] It is contended by appellant that the facts of the issuance of the bill of 
exchange in Woodfin’s favor, and the delivery thereof to the McKinney bank, con- 
stituted “payment” of Woodfin’s claim; that the right to the amount thereby became 
vested in him, and that it should have been paid over to the administrator of his 
estate upon his death; that the subsequent payment of the amount to the beneficiary 
named in the certificate did not impair or affect the liability of the order to Wood- 
fin’s administrator. We overrule these contentions. 

The claim allowed to Woodfin on account of his disability was never “paid” to 
him. The draft intended for him was never delivered to him, actually or construc- 
tively. It never passed out of the control of the Grade Lodge. It was passed to the 
local lodge at San Antonio, with instructions to deliver it to him when he executed 
the receipt accompanying it; it was in turn passed through a local bank by the local 
lodge to a bank at McKinney, with instructions to deliver it to him when he called 
for it and performed an act essential to secure its delivery to him. The draft never 
reached his hands; apparently he did not even know it had been issued in his favor. 
It was never intended that it should be delivered to him until he should execute a 
receipt therefor, and have his signature witnessed by two disinterested persons, and 
surrender the executed instrument, as required by the constitution and by-laws of the 
order, of which requirement he was charged with notice. In order to complete the 
payment of his claim, it became necessary for him to execute and surrender the duly 
witnessed receipt; and so, at the time of his death, that act yet remained to be done 
by him, and could be done by no one for him. An unquestionably valid stipulation 
in the constitution and by-laws of the order, of which he was charged with notice, 
provided that, in event his disability claim was approved, and he died before it was 
paid, the benefit should be paid over to the beneficiary named in his certificate. We 
hold that, under the facts disclosed in the record, the member died before his approved 
claim was paid, that under its regulations the order was warranted in paying the 
amount of the claim to his beneficiary, and that the administrator of his estate was 
not entitled to recover the amount, after it had been legally paid to the designated 
beneficiary. 

We see no occasion to enter into a discussion in detail of the several questinos 
raised by plaintiff in error, since all of them hinge upon the foregoing holding. As 
applied to the case made here, plaintiff in error’s propositions and assignments are 
overruled. 

The judgment is affirmed. 
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INTERNATIONAL TRAVELERS’ ASS’N v. GUNTHER. (No. 765-4364.) 
(Commisssion of Appeals of Texas, Section A. Feb. 10, 1926.) 

280 Southwestern Reporter 172 
INSURANCE—WHERE ACCIDENT POLICY WAS TAKEN OUT IN 
ADDITION TO ANOTHER POLICY PRORATING OTHER INSURANCE 
ON SAME LOSS, BENEFICIARY HELD NOT ENTITLED TO RE- 
COVER FULL AMOUNT OF LATTER POLICY. 

Where policy insuring against death or injuries through accidental means pro- 
vided that, in case of other insurance on same loss, without written notice, insured 
should be entitled to only a proportional amount of insurance, a rider in another 
policy of insured covering loss of life only when caused by accidental means neces- 
sarily covers the same loss as the first policy in respect to death of insured, and 
hence beneficiary of insured, on his death by accident, was not entitled to judgment 
for full amount of the first policy. 


(For other cases, see Insurance, Dec. Dig., § 531%.) 


2. INSURANCE—STATUTE HELD NOT TO PREVENT STIPULATION 

IN POLICY PROHIBITING RECOVERY IN WHOLE OR IN PART, 

IF OTHER INSURANCE WAS TAKEN OUT COVERING THE SAME 

LOSS. 

Rev. St. 1925, art. 4797, does not prevent parties to accident insurance contract 
from stipulating that a failure of insured to give written notice of other insurance 
covering the same loss shall defeat a recovery under the policy in whole or in part, 
nor does it prevent such stipulation from furnishing a legal defense to a recovery 
on the policy. 

(For other cases, see Insurance, Dec. Dig., § 531%.) 


3. INSURANCE—PROVISION IN STATUTE THAT INSURER’S LIA- 
BILITY SHALL BE SUBJECT TO SUCH LEGAL DEFENSES AS IT 
MAY HAVE AGAINST SAME REFERS TO MONEY SPECIFIED. 

In Rev. St. 1925, art. 4797, providing that insurer shall be liable for full amount 
stated in policy, subject to such legal defenses as it may have against same, the word 
“same” refers to sum of money specified, and stipulation in accident policy, that, if 
insured carries other insurance covering the same loss, without notice, insurer’s lia- 
bility is reduced in ratio therein stated, furnishes such a legal defense. 

(For other cases, see Insurance, Dec. Dig., § 531%.) 

Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Action by Elenor L. Gunther against the International Travelers’ Association. 
Judgment for plaintiff was affirmed by the Court of Civil Appeals (269 S. W. 507), 
and defendant brings error. Reformed and affirmed. 

Seay, Seay, Malone & Lipscomb, of Dallas, and Marm, Neel & Mann, of Laredo, 
for plaintiff in error. 

Hicks, Hicks, Dickson & Bobbitt, of San Antonio, and R. D. Wright and S. T. 
Phelps, both of Laredo, for defendant in error. 

BisHop, J. On May 8, 1922, the plaintiff in error, International Travelers’ As- 
sociation, a mutual assessment accident insurance home company, incorporated under 
chapter 5, title 71, of the Revised Civil Statutes of 1911 (chapter 6, title 78, R. C. S. 
1925), issued the accident and health policy involved in this suit, insuring John F. 
Gunther against death or injury through accidental means. This policy provided for 
indemnity in case of death by accident in the sum of $6,000, payable to his estate, 
and in article 10, section 17, contained a provision as follows: 

“If the insured shall carry with another company, corporation, association, or 
society other insurance covering the same loss without giving written notice to the 
association, then, in that case the association shall be liable for only such portion of 
the indemnity promised as the said indemnity bears to the total amount of like in- 
demnity in all policies covering such loss, and for the return of such part of the 
premium paid as shall exceed the pro rata for the indemnity thus determined.” 

While this policy was in force as a binding obligation, on October 7, 1923, John 
F. Gunther was fatally injured by being thrown from an automobile in which he was 
riding, and died as a result thereof on October 9, 1923. His wife, Elenor L. Gunther, 
is his sole surviving heir. Shortly after his death she made application, and was 
appointed temporary administratrix of his estate, with authority to collect the 
amount due under this policy, and she duly qualified as such temporary administra- 
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trix. She gave due notice of the injury and death of her husband, and within the 
time provided by the policy furnished all necessary proof of injury and death, and re- 
quested payment of said policy in the sum of $6,000. 

At the time of his death, John F. Gunther carried a life insurance policy in the 
Bankers’ Life Company of Des Moines, Iowa. This policy insured him against death 
from any cause in the sum of $5,000. Attached to this policy is a rider termed “agree- 
ment for double indemnity benefit.” By the terms of this rider, for “an additional pre- 
mium of $5.00 per annum, payable until the expiration of the policy year nearest the 
sixtieth anniversary of” the birth of John F. Gunther, he was insured in the sum of 
$5,000, in addition to the $5,000 provided for in said policy, against death “resulting 
directly and independently of all other causes from bodily injury’ effected solely 
through external, violent and accidental cause,” in case death should “occur within 
sixty days after sustaining such injury and before the expiration of the year nearest 
the sixtieth anniversary of his birth.” 

After the death of John F. Gunther, the $5,000 provided for in said policy, and 
also the additional $5,000 provided for in the rider attached thereto, were paid to 
Elenor L. Gunther by Bankers’ Life Company. No written notice was given the 
International Travelers’ Association of the insurance carried in the rider attached to 
the Bankers’ Life Company policy, nor did it have any notice thereof. 

She, as temporary administratrix of the estate of her deceased husband, filed 
this suit in the district court of Webb county against plaintiff in error to recover the 
$6,000 provided for in its accident policy. It admitted liability under the terms of the 
policy, but alleged that the insurance in the sum of $5,000 provided for in the rider 
attached to the Bankers’ Life Company policy was “insurance covering the same 
loss” as that provided for in the policy upon which recovery was sought, and that 
under the provision contained in article 10, section 17, above quoted, it was liable 
only for the proportionate sum which $6,000 bears to $11,000, the total amount 
covered by this policy and the rider attached to the Bankers’ Life Company policy 
and the amount of the premiums paid by John F. Gunther in excess of that required 
for the payment of premiums on this proportionate sum. 

The trial court rendered judgment for defendant in error for the full amount 
stated in the policy here involved, and this judgment was affirmed by the Court of 
Civil Appeals. 269 S. W. 507. 

[1] The only question here presented by plaintiff in error is whether the in- 
surance carried by John F. Gunther in the rider attached to the Bankers’ Life Com- 
pany policy covers the same loss as that covered by its policy. If it does, the judg- 
ments here rendered are erroneous, and should have been for the sum of $3,308.24 
only. The rider covers loss of life only when caused by accidental means, and the 
policy involved in this suit covers loss of life under no other contingency. The two 
overlap in the only contingency provided by the rider. As to the loss of life, their 
coverage is identical, and the rider covers no other loss. The rider covers no loss 
in any respect in which same is not also covered by this policy. Therefore, they 
both necessarily cover the same loss in respect to the death of John F. Gunther. 

{2] Defendant in error claims that article 4807 of chapter 5, title 71 of the Re- 
vised Civil Statutes of 1911 (article 4797, chapter 6, Revised Civil Statutes 1925), 
renders void the stipulation contained in section 17, article 10, of this policy to the 
effect that, if the insured is carrying other insurance covering the same loss, without 
giving notice, then its liability would be reduced in the ratio therein stated. 

This article is as follows: 

“Every policy or certificate issued by any such corporation shall specify the 
sum of money which it promises to pay upon the contingency insured against ,and 
the number of days after the receipt of satisfactory proof of the happening of such 
contingency at which such payment shall be made; and, upon the happening of such 
contingency, such corporation shall be liable for the payment of such amount in full 
at the time so specified, subject to such legal defenses as it may have against same; 
provided, that, if the sum realized by it from assessments made in accordance with 
its by-laws to meet such payment, together with such other sums as its by-laws may 
provide shall be used for that purpose shall be insufficient to pay such sum in full, 
for which it is so liable, then the payment of the full amount so realized shall dis- 
charge such corporation from all liability, by the reason of the happening of such 


contingency, and in that event such corporation shall be liable only for the amount 
so actually realized.” 
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[3] This article provides that the corporation shall be liable for the full amount 
stated in the policy, “subject to such legal defenses as it may have against same.” 
The word “same” here used refers to and means the sum of money specified. There 
is nothing in this article to indicate that the parties to the contract of insurance may 
not make and stipulate in the contract a provision that a failure of the insured to 
give written notice of other insurance covering the same loss should defeat a recovery 
under the policy either in whole or in part, and prevent such stipulation from fur- 
nishing a legal defense to a recovery under the policy, or to a recovery of a portion 
of the sum of money specified therein. The provision that the “corporation shall be 
liable for the payment of such amount in full” is “subject to such legal defenses as 
it may have,” and the stipulation contained in this policy, under the evidence, fur- 
nishes such a legal defense. We are not aware of any rule of construction which 
would permit a holding that it was the intention of the Legislature in enacting this 
article to prohibit the parties to a policy contract from making and expressing in 
the policy an agreement that the insurer shall only be liable for a designated portion 
of the amount required to be stated on the failure of the insured to give such written 
notice, and must, therefore, conclude that this stipulation is valid and binding on de- 
fendant in error. 

We cannot agree with the holding of the Courts of Civil Appeals in the cases of 
International Travelers’ Association v. Branum, 169 S. W. 389, and Francis v. Inter- 
national Travelers’ Association, 260 S. W. 938 (writ of error granted and cause 
now pending), on this question. When other articles composing chapter 5, title 71, 
of the Revised Civil Statutes of 1911 (chapter 6, title 78, of the Revised Civil Statutes 
of 1925), and under which the International Travelers’ Association was incorporated, 
are taken into consideration, we are not warranted in holding that the purpose of 
this article was to prevent limitations upon liability to an amount below the face 
value of the policy. Such purpose is not expressed, and, to imply it, we must resort 
to speculation and conjecture. 

The judgment should be so reformed as to allow defendant in error recovery 
for the sum of $3,308.24 tendered by plaintiff in error, and, as reformed, affirmed, 
the judgment to bear no interest prior to the date of affirmance. 

Cureton, C. J. Judgment of the Court of Civil Appeals reversed, and judgment 
= ee court reformed and affirmed, as recommended by the Commission of 

ppeals. 


SOUTHERN SURETY CO. v. DAVIDSON. (No. 11358.) 
(Court of Civil Appeals of Texas. Fort Worth. Jan. 16, 1926.) 


280 Southwestern Reporter 336 

1. INSURANCE. 

Policy, insuring against accidental injury while operating automobile, covers 
injury to ankle while getting out of car. 

(For other cases, see Insurance, Dec. Dig., § 452.) 
2. INSURANCE. 

Accident policy is construed more strongly against insurer. 

(For other cases, see Insurance, Dec. Dig., § 146[3].) 


Appeal from Wichita County Court; C. M. McFarland, Judge. 

Suit by H. H.* Davidson against the Southern Surety Company. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Horace C. Bishop, of Dallas, for appellant. 

Carrigan, Britain, Morgan & King, of Wichita Falls, for appellee. 

Conner, C. J. This suit was instituted in the county court at law of Wichita 
county on two policies of insurance issued by the appellant surety company, insuring 
appellee against: 

“The effects resulting exclusively of all other causes from bodily injury sustained 
by the insured during the life of this policy solely through external, violent and 
accidental means.” 

The policy contained other provisions not necessary to notice, but it provided 
= payment by the insurance company to appellee of specified sums for specified 
osses. 


The plaintiff alleged that he met with an automobile accident, in which he sus- 
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tained bodily injury and in consequence of the accident was injured in the sum of 
175.09. 

. The case was tried upon an agreed statement of facts, the part of which that 
is material reads as follows: 

“That on or about April 21, 1924, and while the insurance contracts above referred 
to were in ‘full force and effect, this plaintiff met with the following accident: He 
drove his automobile up to the curb on Indiana avenue, stopped the car, and cut off 
his motor, and immediately opened the door to step out of his automobile, and, while 
he was in the act of getting out of the same, he stepped upon a brick or some other 
object on the ground with the first foot to be placed thereon, and, in doing so, sprained 
his ankle of the foot with which he stepped on the brick or other object. 

“That in consequence of the accident aforesaid he was disabled so that, if he was 
entitled to any indemnity at all under the policies of insurance, he was entitled 
to the sum of $175.09.” 

The other facts material to plaintiff’s right of recovery are set out in the agreed 
statement. 

The trial court found that at the time alleged the appellee had stopped his car, 
cut off the motor, and was injured in the manner and under the circumstances stated 
in the quotation from the agreed statements of facts, and concluded, as a matter of 
law, that the getting out of his automobile was a necessary incident to operating, 
driving, and riding in or on an automobile, and that plaintiff's accident comes within 
the terms of the insurance policy sued upon, and rendered judgment in his favor 
for $175.09, and the defendant company has appealed. 

{1, 2] Appellant’s contention is that all of appellee’s activities in operating his 
car had ceased, and hence that the automobile was not in anywise a contributing 
factor to the cause of the injury, and therefore not within the terms of the policy. 
We are of the opinion, however, that the court adopted the proper construction of 
the policy. It is true that the automobile that appellee was driving or operating at 
the time had ceased to move when he undertook to go therefrom, but the terms of 
the policy did not limit appellee’s liability to an injury only when the automobile was 
in actual motion. The policy is to be construed more strongly against appellant, 
and, had it been the intention to limit the benefit to the insured only while he was 
moving in his automobile, it must be presumed that it would have been so stated 
in the contract. 

The operation of an automobile necessarily implies doing all that is necessary to 
be done to successfully move the same from place to place. It must necessarily be 
entered and upon reaching his destination the operator must alight to the ground 
within a reasonable time after his arrival. It does not appear that on the occasion in 
question appellee’s journey was undertaken without any useful or necessary purpose, 
or that, in stopping at the time and place he did, or in the manner of his descent 
from the automobile, he was guilty of any negligence which contributed to his 
injury. Indeed, there is no plea of contributory negligence. 

In 1 Corpus Juris, p. 440 § 93, it is said: 

“When a policy covers injuries received while a passenger it extends to injuries 
received while getting on or off of a conveyance such as the policy contemplates.” 

In the case of Holgate v. Indemnity Co. 18 Pa. Dist. 26, the insured was pro- 
tected against injury “while riding within a conveyance drawn by horse power.” 
While driving along the road it became necessary for him to get out of his buggy 
to open and close a gate. His horse became frightened and started to run away. The 
insured, while running alongside of the buggy in an effort to stop the horse and 
climb back into the buggy, sprained his ankle. The court held that the injury came 
within the meaning of the language in the insurance contract. 

2 May on Insurance, § 524, says: 

“A person may be said to be traveling in a carriage while alighting therefrom, 
until he had completely disconnected himself and landed.” 

5 Joyce on Insurance, p. 4992, § 2874, says: 

“Even though the journey may have terminated by the conveyance in which 
assured is traveling having reached assured’s destination on that line of traveling, 
yet the insured is protected in doing the necessary act of leaving the conveyance, 
and until he has safely landed, for until then. he is still a traveler by that particular 
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conveyance; and, if he sustains an accidental injury at the time of leaving or alight- 
ing from such conveyance, such accident arises directly out of an act immediately 
connected with his being a passenger.” 


See also, Quinn v. Ins. Co., 195 N. W. 429, 224 Mich. 641; Schmohl v. Travelers’ 


Ins. Co. (Mo. App.) 189 S. W. 597; Wilmarth v. Ins. Co., 143 P. 780, 168 Cal. 536, 
Ann. Cas. 1915 B, 1120. 


There being no dispute about the amount appellee is entitled to recover, we 
conclude that under the foregoing authorities he was injured while operating his 
automobile within the meaning of the terms of his insurance contract, and that 
hence he is entitled to recover, as found by the court below. 


The trial court’s conclusions of fact and law.are accordingly adopted, and the 
judgment affirmed. 


































SOUTHERN: SURETY CO. v. BENTON. (No. 740-4332.) 
(Commission of Appeals of Texas, Section A. Feb. 10, 1926.) 
280 Southwestern Reporter 551. 


1. INSURANCE—STIPULATION MAKING HEALTH POLICY DEPEND- 
ENT ON GOOD HEALTH OF INSURED AT TIME POLICY DE- 
LIVERED VALID. 

Stipulation in application for health insurance made part of policy, that applica- 
tion does not effect contract, but that policy becomes effective, if delivered to insured 
while he is in good health, is valid. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—NO LIABILITY UNDER HEALTH POLICY, DELIVERY 
OF WHICH DEPENDENT ON GOOD HEALTH OF INSURED, WHERE 
INSURED AFFLICTED WITH DISEASE OR INFIRMITY AT TIME 
OF SUCH DELIVERY. 

Where stipulation in application for health policy made contract dependent on 
good health of insured at time of delivery of policy, and at time of delivery insured 
was afflicted with disease or bodily infirmity affecting his general health or materially 
increasing risk, no liability attached. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


3. INSURANCE—STATUTE HELD NOT APPLICABLE TO DEFENSE 
BASED ON STIPULATION MAKING INSURANCE CONTRACT DE- 
PENDENT ON INSURED’S GOOD HEALTH ON DELIVERY OF POL- 
ICY (REV. ST. 1925, ART. 5043.) 

Defense that insurer is not liable under health policy by reason of stipulation in 
application making policy dependent on good health of insured at time of its delivery, 
because insured was in unsound physical condition, is distinct from defenses based on 
false representations contained in application, regulated by Rev. St. 1925, art. 5043, 
which statute has no application to defense in question. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


4. INSURANCE—INSURED HELD TO HAVE HAD NOTICE OF AGENT’S 
LACK OF AUTHORITY TO WAIVE STIPULATION WHEN MEN- 
TIONED IN APPLICATION. 

Where application for insurance provided that no agent or solicitor had authority 
to amend or waive any provision or requirement, insured, in executing application, 
had notice that soliciting agent had no authority to bind company by waiver of any 
stipulation. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


5. INSURANCE—AGENT’S KNOWLEDGE HELD NOT TO ESTOP IN- 
SURER FROM RELYING ON STIPULATION .AS TO DELIVERY OF 
POLICY DURING GOOD HEALTH OR CONSTITUTE WAIVER 
THEREOF (REV. ST. 1911, ART. 4961). 


Where application for a health policy provided that agents or solicitors had no 
authority to amend or waive provisions, held, that notwithstanding Rev. St. 1911, art. 
4961, knowledge of soliciting agent of unsound physical condition of insured did not 
estop insurer from asserting defense, based on stipulation as to delivery during in- 
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sured’s good health, nor did such knowledge constitute waiver of stipulation by 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


6. INSURANCE—INSURED, FAILING TO SHOW EXCUSE FOR FAILING 

TO READ APPLICATION, CANNOT ASSERT LACK OF KNOWLEDGE 

OF STIPULATION CONTAINED THEREIN. 

Insured, failing to plead or prove any facts legally sufficient to excuse him from 
failing to read or know contents of application, cannot be heard to say that he did 
not know of stipulation in application when he signed it. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Action by Jonas A. Benton against the Southern Surety Company. Judgment 
for plaintiff was affirmed by the Court of Civil Appeals (267 S. W. 302), and defend- 
ant brings error: Judgment of both courts reversed, and judgment rendered for 
defendant. 

Barrett & Barrett, of San Antonio, for plaintiff in error. 

Carlos Bee and Douglas & Carter, all of San Antonio, for defendant in error. 

Harvey, P. J. The defendant in error, Jonas A. Benton, sued plaintiff in error, 
the Southern Surety Company, to recover on a health insurance policy, insured by 
the latter to defendant in error, described as “Business and Professional Men's 
Policy,” for loss of time resulting from sickness alleged to be covered by the policy. 
Upon trial before a jury verdict was rendered for defendant in error, and judgment 
was entered accordingly. The case was appealed to the Court of Civil Appeals for 
= Fourth District, which court affirmed the judgment of the trial court, 267 S. W. 

Application for said policy was made by defendant in error on June 19, 1923, 
and the policy was thereafter issued on said application and delivered to Benton. 
On July 17, 1923, after issuance and delivery of the policy, Benton became ill from 
intestinal intoxication and was confined to his bed with said illness for a period of 
four months, during which time he was unable to follow his occupation or attend 
to any business. The said application was made in writing to the company through 
one of its soliciting agents, one J. Y. Harris. The undisputed proof shows that 
Benton had tuberculosis at the time he made such application, and also when said 
policy was delivered to him, and because thereof his health was materially unsound. 

While testifying as a witness in his own behalf on the trial of this case, Benton 
admitted that, some four years previous to such application, he had been informed 
by a doctor, who examined him at the time, that he had tuberculosis, and he further 
admitted that he had been, during the preceding four years, and still was receiving 
compensation, from the United States Government, as a disabled soldier. In said 
application, Benton stated, among other things, that, at the time of making same, 
he was “in sound condition, mentally and physically,” and nothing appears in the 
application to indicate that he had tuberculosis or other physical ailment. Benton, 
in answer to a question contained in said application, which was duly executed by him, 
stated that he understood and agreed: 

“That the signing of this application does not effect an insurance contract and 
that the insurance hereby applied for shall not become effective prior to the date 
and hour set forth in the policy actually issued by the company; such policy there- 
upon becoming effective if delivered to you (Benton) while you are in good health 
and free from the effects of any injury, disease or bodily infirmity.” 

When said policy was issued, the said application was incorporated therein and 
made part of it. The plaintiff in error, by its pleadings and by proper assignment of 
error, asserts that because of the above stipulation in the application, which was sub- 
sequently incorporated in the policy, no liability ever attached under the policy, since 
the undisputed proof shows that Benton was not, when the policy was delivered to 
him, in good health and free from the effects of any injury, disease, or bodily in- 
firmity as provided in such stipulation. The defendant in error relies on estoppel 
and the waiver of such stipulation by plaintiff in error, because of the fact that the 
soliciting agent, Harris, was apprised of Benton’s real physical condition by the said 
Benton at the time such application was made. 

The case was submitted to the jury on special issues, and, among other things, 
the jury found that Benton was not in good health and was not free from the effects 
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of any disease, at the time the policy was delivered to him. The jury also found, in 
effect, that the disease of tuberculosis did not cause or contribute to his sickness for 
which he seeks recovery herein, and that the soliciting agent, Harris, at the time of 
such application, knew that Benton had been classified as a tubercular, and was 
drawing compensation as a disabled soldier because thereof. But, in view of the 
conclusion we have reached herein, all the findings of the jury become immaterial. 
At the conclusion of the testimony and before the case was submitted to the jury, 
the plaintiff in error duly requested the court to instruct the jury peremptorily to 
return a verdict for plaintiff in error, which request was refused by the court, and 
plaintiff in error assigns such action of the court as error. We are of opinion that 
the trial court committed material error in this refusing to instruct a verdict for 
plaintiff in error. 

[1, 2] A stipulation in a written application for health insurance, which is made 
a part of the policy subsequently issued thereon, to the effect that such application 
does not effect an insurance contract, but the policy issued thereon shall become effec- 
tive if delivered to the insured while he is in good health and free from any injury, 
disease, or bodily infirmity, is valid. In such a case, if, at the time the policy is 
delivered to the insured, the latter be afflicted with a disease or bodily infirmity of a 
substantial nature, which affects his general health, or which materially increases the 
risk to be assumed by the insurer, no liability attaches under the policy, and the 
insurer may defeat a recovery on the policy by pleading and proving such facts, unless 
he be shown to be estopped from urging such defense or to have waived such stipula- 
tion. Federal Life Ins. Co. v. Wright (Tex. Com. App.) 248 S. W. 325; Id. (Tex. 
Civ. App.) 230 S W 795; National Ins. Co. v. Anderson (Tex. Civ. App.) 179 S. W. 
66; Metropolitan Life Insurance Co. v. Betz, 99 S. W. 1140, 44 Tex. Civ. App. 557, 
and authorities cited in these cases. 

[3] The defense above mentioned is distinct from defenses based upon false 
representations contained in the application for insurance; which latter defenses are 
regulated by article 5043 of the Revised Civil Statutes of 1925, and the latter statute 
has no application to the defense which we are discussing. 

The stipulation in question had effect to prevent the policy becoming effective 
as a contract, unless the insured were in the physical condition described in the 
stipulation when the policy was delivered; and, it being shown by the undisputed 
proof that Benton was not in such physical condition when the policy was delivered 
to him, the policy never became effective as a contract, and no liability thereunder 
ever arose. 

[4, 5] We shall now proceed to show that the plaintiff in error is not estopped 
from urging such defense, and has not waived same, by reason of the fact that its 
soliciting agent, Harris, was told of Benton’s real physical condition when the applica- 
tion was made. The undisputed evidence shows that the authority of the soliciting 
agent, Harris, was limited by plaintiff in error to soliciting and receiving applications 
for insurance, and forwarding same to the company for its action thereon, and to 
delivering to the respective applicants such policies as might be issued by the company 
on the applications and forwarded to him for that purpose, and to collecting the 
initial premium thereon and forwarding same to the company. He had no authority 
from the company to make contracts for the company or to waive any stipulation 
or requirement of any application or policy. The application which was executed by 
Benton expressly provided: 

“That no agent or solicitor of the company has authority to alter, amend or 
waive any policy or policy provision or requirement.” 

The plaintiff in error contends that because of these facts it cannot be estopped 
or be held to have waived the stipulation relating to Benton’s good health, which we 
have mentioned above. In executing such application as he did, Benton had notice 
that Harris had no authority to bind the company by a waiver of any stipulation 
contained in such application or the policy of which it forms a part. Sovereign Camp, 
W. O. W. (Tex. Civ. App.) 174 S. W. 619, and authorities cited therein. In these 
circumstances, the knowledge of Harris of the unsound physical condition of Benton, 
if he, in fact, had such knowledge, cannot be imputed to the plaintiff in error for the 
purpose either of working an estoppel—and thereby prevent the latter from asserting 
a defense based on said stipulation relative to Benton’s good health, etc., at the time 
of the delivery of the policy—or of establishing a waiver of such stipulation by the 
plaintiff in error. Fitzmaurice v. Mutual Life Ins. Co., 19 S. W. 301, 84 Tex. 61; 
Delaware Ins. Co. v. Harris, 64 S. W. 867, 26 Tex. Civ. App. 537 (writ denied) ; 
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Texas State Mutual, etc., Co. v. Richbourg (Tex. Com App.) 257 S. W. 1089; 
New York Life Ins. Co. v. Fletcher, 6 S. Ct. 837, 117 U. S. 519, 29 L. Ed. 934. 

Article 4961 of the Revised Statutes of 1911, which was in force at the time of 
the transactions involved here and at the time of trial of this suit in the court below, 
was originally enacted by the Sixteenth Legislature (General Laws, Special Session 
of 1879, p. 32), and was incorporated in the Revised Statutes of 1905, as article 3093 
thereof. This statute provides, in effect, that a soliciting agent for an insurance com- 
pany, such as Harris was, who takes an application for insurance— 

“shall be held to be the agent of the company for which the act is done, or the risk 
is taken, as far as it relates to all the liabilities, duties, requirements and penalties 
set forth in this chapter.” 

The provisions of this statute, under the circumstances of this case, did not have 
effect either to charge the insurance company with the knowledge of its soliciting 
agent concerning the unsound physical condition of Benton, or to estop the company, 
because of such knowledge of its soliciting agent, from relying on the stipulation 
which makes the contract dependent on the good health of the insured at the time 
the policy was delivered. Hartford Ins. Co. v. Walker, 61 S. W. 711, 94 Tex. 473. 

[6] The defendant in error seeks to avoid the effect of the said stipulation upon 
which the plaintiff in error relies—as well as of the provision which limits the 
authority of the soliciting agent—on the ground that the defendant in error did not 
know that such stipulation and provision were contained in the application when he 
signed it. He fails to plead or prove any facts legally sufficient to excuse him for 
failing to read or know the contents of such application. Therefore he cannot be 
heard to say that he did not know of such stipulation and provision when he signed 
the application. Insurance Co. v. Holcomb, 34 S. W. 915, 89 Tex. 404; Morrison v. 
Insurance Co., 6 S. W. 605, 69 Tex. 353, 5 Am. St. Rep. 63; Fitzmaurice v. Life Ins. 
Co., supra. 

On account of the error committed by the trial court in refusing to instruct the 
jury to return a verdict for the plaintiff in error, and to render judgment accordingly, 
we recommend that the judgment of the trial court and that of the Court of Civil 
Appeals herein be reversed, and that judgment be here rendered for plaintiff in error. 

Cureton, C. J. Judgments of the county court and Court of Civil Appeals both 
reversed, and judgment rendered for the plaintiff in error. 


BURNS v. AMERICAN NAT. INS. CO. (No. 598—4429.) 
(Commission of Appeals of Texas, Section B. Feb. 17, 1926.) 
280 Southwestern Reporter 762 

INSURANCE—RULE OF STRICT CONSTRUCTION IN FAVOR OF 

INSURED DOES NOT.AFFECT RULE THAT CONTRACTS OF INSUR- 

ANCE ARE TO BE CONSTRUED AS OTHER CONTRACTS, TAKING 

ALL PARTS THEREOF TOGETHER. 

General rule that contracts of insurance are to be strictly construed in favor 
of insured does not affect rule that such contracts should be construed as other con- 
tracts, taking all parts together and giving them such meaning as will carry out 
intention of parties to fullest extent. 


(For other cases, see Insurance, Dec. Dig., § 146[3].) 


6. INSURANCE—PROVISION OF ACCIDENT INSURANCE POLICY RE- 
QUIRING WRITTEN REPORT BY PHYSICIAN EVERY THIRTY 
DAYS HELD NOT RENDERED VOID BY STATUTE (REV. ST. 1925, 
ART. 5546.) 

Provision of accident insurance policy requiring written report of physician or 
surgeon every 30 days held condition precedent to arising of liability, and not con- 
dition precedent to claim for damages contrary to Rev. St. 1925, art. 5546, prohibiting 
stipulations for notice of claim for damages in less than 90 days. 

(For other cases, see Insurance, Dec. Dig., § 539[1].) 

9. INSURANCE—UPON FAILURE OF INSURED TO PROVE REPORT 
OF CONDITION AS REQUIRED BY ACCIDENT INSURANCE POLICY 
AND TENDER AMOUNT CONCEDED TO BE DUE, VERDICT SHOULD 
HAVE BEEN DIRECTED FOR INSURER. 

In action on accident insurance policy, on failure of insured to prove giving of 
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written report of condition every 30 days, which was made condition precedent to 
recovery by policy, and on tender by insurer of unearned premiums and amount 
conceded to be due, verdict should have been instructed in favor of insurer. 

(For other cases, see Insurance, Dec. Dig., § 547.) 

Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by J. J. Burns against the American National Insurance Company on an 
accident insurance policy. Judgment reforming and affirming a judgment in favor 
of plaintiff (273 S. W. 339), and plaintiff brings error. Affirmed. 

W. P. Hamblen and Warren & Conn, all of Houston, for plaintiff in error. 

Woods, King & John, of Houston, for defendant in error. 


Suort, J. The Supreme Court granted the writ of error in this case on the 
ground of the apparent conflict of opinion as to the proper construction of article 
5546 of the Revised Civil Statutes of 1925 the same being article 5714 Vernon’s Re- 


vised Civil Statutes so much of which as is involved in the matter under discussion 
is as follows: 


“No stipulation in a contract requiring notice to be given of a claim for dam- 
ages as a condition precedent to the right to sue thereon shall ever be valid unless 
such stipulation is reasonable. Any such stipulation fixing the time within such notice 
shall be given at a less period than ninety days shall be void and when any such 
notice is required the same may be given to the nearest or to any other convenient 
local agent of the company requiring the same.” 


The opinion of the Court of Civil Appeals in this case is reported in 273 S. W. 
339, This opinion is in direct conflict with the case of Insurance Co. v. Herndon 
(Tex. Civ. App.) 184 S. W. 283 the facts in each case being subtsantially the same. 
The decision of the Court of Civil Appeals in this case is also alleged to be con- 
trary to the decision of the Supreme Court in the case of Citizens’ Guaranty State 
Bank v. National Surety Co. 258 S. W. 468. 


The plaintiff in error Burns sued the defendant in error American National 
Insurance Company for $3600 basing his suit upon an accident insurance policy issued 
to him by the defendant in error. In his petition Burns alleged that by the terms 
of the policy he was to receive $100 a month for total disability suffered by him, not 
exceeding 36 months, sustained through external, violent, and accidental means, and 
that about February 1, 1923, he sustained physical injuries which totally and per- 
manently disabled him for performing work of any kind. The trial court rendered 
a judgment in favor of Burns and against the insurance company, after a trial 
before a jury, upon facts found by the jury to the effect that Burns did receive an 
injury through accidental means on the Ist of February, 1923, resulting in total 
disability, and that his disability resulted solely and alone from such accident, for 
the sum of $1,370, with interest and costs, this being the full amount claimed up to 
the date of the judgment, the remainder of the claim having been dismissed. 


The defendant in error, after demurring to the petition and denying generally 
its allegations, answered that it was not liable to the plaintiff in error, because the 
policy, among other provisions, contained the following: 

“If the insured is disabled by injury or illness for more than thirty days, he 
or his representatives shall, as a condition precedent to recovery hereunder, furnish 
the company every thirty days with a report in writing from his attending physician 
or surgeon, fully stating the condition of the insured and probable duration of his 
disability.” 

And further alleged that no such report was furnished except one which was 
made on the 15th of February, 1923, and after tendering in court $150 and the un- 
earned premiums paid on the policy amounting to $44.18, aggregating $194.18, claimed 
that this was in full discharge of its liability. The testimony supported the allegations 
ot fact in this answer with reference to this particular matter, even as the tesitmony 
did also support the remaining material allegations of the plaintiff in error made 
in his petition, thus presenting a question of law as to whether the article of the 
statute above mentioned was applicable: The trial court held that it was, as above 
stated, but the Court of Civil Appeals held that it was not, and reversed the judg- 
ment of the trial court except as to the sum of $194.18. 
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The plaintiff in error submits only one assignment of error, and thereunder two 
propositions, as follows: 

“Plaintiff in Error’s First Assignment of Error. 

“The Court of Civil Appeals erred in sustaining the defendant in error’s assign- 
ments of error and proposition 1 and 2 thereunder, which are quoted as follows: 

“Defendant’s first assignment of error is as follows: ‘Because the court erred 
in refusing to give defendant’s request for peremptory instruction.’ 

“Defendant’s first proposition under its first assignment of error: ‘A contract 
providing that, as a condition precedent for the demand of a sum, or sums of money, 
the contract provides one party thereto shall pay the other, the party demanding 
payment shall furnish the party from whom payment is asserted to be due a certain 
certificate, statements or report, is valid; and proof of compliance with such condition 
is essential to recovery.’ 

“Defendant’s second proposition under its’ first assignment of error: ‘Sending 
of forms for final proof of claim, when a certificate, or report of physician has been 
furnished as provided by another clause in the policy, the insurance company, admit- 
ting and intending to pay the sum due and proved by the physician’s report, upon 
making final proot of claim, is not a waiver of the failure to furnish the physician’s 
report as a basis for claim of other and additional sums under the same policy.’ 

“Plaintiff in error’s first proposition: The stipulation in the contract sued on 
requiring a notice or report every 30 days as a condition precedent to recovery of 
the amount due under the policy is contrary to the provision of Statute 5714, and 
void, and compliance therewith is unnecessary. Where, under the terms of an in- 
surance policy, the insurance company agreed to pay to the insured the sum of one 
hundred dollars per month during the period of disability, and has knowledge that 
such injury will exceed a period of 30 days’ time, and having accepted premiums 
before and after injury, the notice so given indicating at least a 60-day period of 
disability, and makes no attempt to pay the sums of money due under said notice 
actually given as provided in the contract of insurance until some eight months there- 
after, and only then when the matter was in the hands of an attorney for collection, 
is in no position to set up as a defense the failure of the insured to give notice every 
30 days, and by such actions the company waived any rights it may have had under 
said provision requiring notice every 30 days.” 

“Plaintiff in error’s second proposition under his first assignment of error: 
Where there is no evidence that the insurance company had been injured, harmed, 
or placed in a disadvantageous position and had failed to plead such injury or harm 
because of the failure of the insured to give notice as required in the policy of in- 
surance, they are estopped to set up as a defense such failure to so notify.” 

The correct determination of the question presented by the assignment depends 
upon the true construction of the phrase “claim for damages” in the statute quoted. 
If the plaintiff in error’s suit is based upon a “claim for damages” within the mean- 
ing of the statute quoted, then the assignment must be sustained, because there is no 
question made in the record that the notices were given at any time except as above 
stated, nor is there any question made that the policy was issued under such cir- 
cumstances as would enable it to be attacked on the ground of fraud, accident, or 
mistake in the making of the contract between the parties, of which the policy is the 
evidence. The Supreme Court, in the case of G., C. & S. F. Ry. Co. v. Fuller, 63 Tex. 
470, and also in-the case of G., H. & W. R. Railway Co. v. Hall, 14 S. W. 259, 78 
Tex, 172, 9 L. R. A. 298, 22 Am. St. Rep. 42, says that by “damage” as used in 
article 1, § 17, of the Constitution, is meant “every loss or diminution of what is a 
man’s own occasion by the fault of another”; and the Supreme Court of the United 
States, in Scott v. Donald, 17 S. Ct. 265, 165 U. S, 86, 41 L. Ed. 635, uses this lan- 
guage: 


“Damages have been defined to be the compensation which the law will award 
for an injury done.” 

(1, 2] Before one has any “claim for damages” whereby he can give to another 
notice thereof, there must be in existence provable facts of a cause of action in his 
favor against the other; and it is a familiar principle of the law that one asserting 
a cause of action has the burden of proving it by a preponderance of the evidence, at 


least to the extent of making out a prima facie case in his favor. Damages are a 
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sum awarded to one because another has wrongfully invaded his rights contrary to 
agreement or contrary to law; and where one claims damages under the terms of a 
written contract in the execution of which there is no allegation that it was executed 
through fraud, accident, or mistake, he must stand upon the contract as written, and 
allege and prove that without fault or negligence on his part the other party to the 
contract has breached it, showing that on account of such breach the complaining 
party has been damaged in a sum which can be ascertained. 

The policy which is the basis of the cause of action alleged in the petition of the 
plaintiff in error is not ambiguous in its terms, though rather complicated in some of 
itss language. It provides that in consideration of certain premiums to be paid quar- 
terly by the plaintiff in error, the fact that the defendant in error insures the former, 
“subject to all the conditions herein contained,” against disability resulting directly 
and exclusively of all other causes from bodily injuries sustained through external, 
violent, and accidental means, at the rate of $100 per month for the period during 
which such injury shall from the date of the accident wholly disable and prevent 
the plaintiff in error from performing any and every duty pertaining to any business 
or occupation, and “is under the regular attendance of a legally qualified surgeon” 
during a maximum period of 36 consecutive months, “and to begin with the first call 
of the surgeon.” It further provides the condition above quoted with reference to 
furnishing the company every 30 days with a report in writing stating the condition 
of the insured and the probable duration of his disability by the attending physician. 
This is a separate and distinct clause. There are other conditions attached, one of 
which is that a notice of the claim must be in writing and must be given to the com- 
pany within 90 days after the date of the accident causing the injury or after the 
commencement of the disability, and that in the event of accidental death, immediate 
notice must be given to the company, stating in this connection that the failure to give 
this last-mentioned notice provided in the policy shall not invalidate any claim if it 
shall be shown not to have been reasonably possible to give such notice and that notice 
was given as soon as was reasonably possible. In another separate paragraph it is 
provided as to how final proof of loss should be made by the plaintiff in error and 
received by the defendant in error, stating that upon the receipt of such notice the 
defendant in error shall furnish to the claimant such forms as are usually furnished 
by it for filing proofs of loss, and in the event such forms are not furnished within 
15 days after the receipt of such notice, the claimant shall be deemed to have com- 
plied with the requirements of this policy with reference to proof of loss upon sub- 
mitting, within the time fixed in the policy for filing such proofs of loss, written 
proof covering the occurrence, character, and extent of the loss for which the claim 
is made. There is another provision requiring affirmative proof of loss to be fur- 
nished the company in case of any claim for loss of time from disability within 90 
days after the termination of the period for which the company is liable, and in case 
of claim for any other loss, within 90 days after the date of such loss. With refer- 
ence to monthly payments, the policy provides in a separate paragraph, that upon 
request of the insured, and subject to due proof of loss, indemnity for loss of time 
on account of disability will be paid at the expiration of each 30 days during the 
continuance of the period for which the company is liable. These provisions of the 
policy have been noted because they are material in determining the intentions of the 
parties. 

{3] The general rule that contracts of insurance are to be strictly construed in 
favor of the insured does not affect the further general rule that contracts of insur- 
ance are to be construed as other contracts, and that all parts of the contracts are to 
be taken together, and such meaning shall be given to them as will carry out and 
effectuate to the fullest extent the intention of the parties. Travelers’ Insurance Co. 
v. Scott (Tex. Civ. App.) 218 S. W. 53; Cooley’s Briefs on the Law of Insurance, 
vol. 2, p. 1483. 

{4, 5] Terms of contract free from ambiguity and not against the policy of the 
law to enforce establish the right of the parties thereto. Menard v. Sydnor, 29 Tex. 
261. A “condition precedent” is such as must happen or be performed before a right 
can accrue to enforce an obligation dependent upon the happening or performance 
thereof against another in favor of one claiming such right. In the case of Sun 
Mutual Insurance Co. v. Mattingly, 13 S. W. 1016, 77 Tex. 162, Judge Gaines says: 
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“As a rule, when the policy [meaning insurance policy] requires the proofs of 
loss to be made within a specified time, a compliance with the requirement is a con- 
dition precedent to a recovery.” 

{6, 7] It is true that this decision was rendered before the enactment of article 
5546 of the Statutes of 1925. However, if this statute is not applicable to the facts 
in this case, this declaration would be authority in support of the opinion rendered 
by the Court of Civil Appeals. It will be noted that plaintiff in error’s claim is 
based upon the obligation imposed by the terms of the policy to pay him $100 each 
month under certain conditions. Evidently it was the intention of the parties that the 
plaintiff in error’s rights to demand and receive the $100 each month would depend 
upon the happening of certain events and the performance by him of certain things. 
Upon the happening of these events and the performance by him of these things, 
he was entitled to receive $100 each month. The suit is based upon the assertion 
of this right under the terms of the policy. There could be no breach of the contract 
by the defendant in error, and therefore there could be no damage resulting to the 
plaintiff in error, until these conditions existed and the performance by him of the 
things which he had obligated himself to have done. One of the things he obligated 
himself to have done was to have his attending physician furnish a report every 30 
days stating is physical condition. The law compels us to assume, in view of the 
testimony to the effect that the plaintiff in error was entitled to be paid the $100 
monthly on account of his disability, that had the report of his physician been made 
in accordance with this provision, the defendant in error would have paid each 
month the sum it obligated itself to pay. Until the conditions prescribed by the 
terms of the policy had been met, no obligation was imposed upon the defendant in 
error to pay the plaintiff in error anything, and in the absence of such obligation, 
there could be no breach of the contract, and therefore no damage could accrue. In 
other words, before there can be a “claim for damages” within the meaning of the 
statute, there must be made a prima facie case by the pleading and proof that the 
contract upon which the suit is based had been breached by the party against whom 
the claim is made. 

The case of Citizens’ Guaranty State Bank v. National Surety Co., 258 S. W. 
468. the opinion of which is claimed by the plaintiff in error to be in conflict with 
the opinion of the Court of Civil Appeals in this case, was a suit upon a fidelity 
bond which undertook to indemnify the payee against losses arising from the mal- 
feasance of one of its officers in the handling of money and securities. In that case, 
Judge Stayton, speaking for Section B of the Commission of Appeals, says: 

“In certain bonds for indemnity in favor of an employer or the owner of prem- 
ises against loss by reason of the liability imposed upon the principal by law for 
damages on account of personal injuries to employees or to the public, stipulations 
are found requiring that notice of an accident to an employee, or to a third person, 
be given to the surety at, or within, a stated time. The opinions in such cases seem 
to be that the stipulations for notice of ‘accident’ are not within the statute under 
consideration. See Travelers’ Ins. Co. v. Scott (Tex. Civ. App.) 218 S. W. 53, and 
cases following it. These cases are not thought to be at variance with this opinion. 
The cause of action—the claim for damages—contemplated by the statute never 
arises in them, unless not only an ‘accident’ occurs, but also liability results, and the 
injured person, moreover, instead of disregarding the matter, as he may do, obtains 
damages or compensation from the principal for his injuries. In such an instance, 
the statute by a fair construction need not extend so far into past occurrences and 
relationships as the mere ‘accident.’ The intention of the statute may be reached 
by rejecting, as a prerequisite to recovery, notice of that which is related to a claim 
for damages by the insured against the insurer. A mere possibility more remote 
than a separate and previous cause of action—a claim against the insured by a third 
person—is not reasonably within the statute.” 

It will be seen that the opinion in the case from which the quotation is made 
is not only not in conflict with the opinion of the Court of Civil Appeals in the case 
at bar, but is in harmony therewith, in that the doctrine is announced therein that 
liability must result from the act or acts of the party against whom the claim is 
made before the statute can be invoked. In other words, there must be at least the 
elements of a cause of action based upon a breach of the contract alleged to have 
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been executed by the party in default. In the case at bar there is no allegation 
on the part of the plaintiff in error that he had complied with the obligations as- 
sumed by him in the written instrument which is the basis of his cause of action; 
nor is there any contention that the defendant in error had breached the contract at 
the expiration of any period of 30 days at the end of which under the terms of the 
contract the defendant in error was liable to pay the plaintiff in error $100. The 
meaning of the word “accident” and the provision to give notice thereof appearing 
in bonds for indemnity in favor of an employer or owner of premises against loss 
by reason of the liability imposed upon the principal by law for damages on account 
of personal injuries to employees, notice of which is required to be given, is in the 
nature of a condition precedent such as occurs in the policy under discussion. 

[8] While courts ordinarily are not concerned with the reasons underlying the 
use of language by parties to contracts, yet in passing upon the intention of the 
parties gathered from such language, it is permissible to consider the evident purpose 
of the parties in using certain language. So, in the case at bar, the language used 
by the parties constituting the condition quoted may have been inserted for the pur- 
pose of relieving the defendant in error from the expense and trouble of making an 
independent investigation of the condition of the plaintiff in error, by using and ac- 
cepting as conclusive the information received by it from the physician or surgeon 
of the plaintiff in error; and, on the other hand, the plaintiff in error may have 
been actuated in the use of the language contained in the condition quoted by the 
idea that he would the more expeditiously receive from the defendant in error the 
$100 due him by having his own physician transmit to the defendant in error at the 
end of each 30 days the information required by this provision in the contract. Again, 
as said by the Court of Civil Appeals in its opinion (273 S. W. 339): 

“Such requirement is manifestly made for the protection of the company against 
fraud and imposition, and when we consider how numerous and widely distributed 
the beneficiaries in such policies may be, efficient protection of the company could 
not be otherwise secured except at such additional costs to the insurance companies 
as would necessarily increase the costs of such insurance.” 

But, as said by the Supreme Court of the United States in the case of Insurance 
Co. v. Coos County, 14 S. Ct. 379; 151 U. S. 452, 38 L. Ed. 231: 

“It is immaterial to consider the reasons for the conditions or provisions on 
which the contract is made to terminate, or any other provision of the policy which 
has been accepted and agreed upon. It is enough that the parties have made certain 
terms, conditions on which their contract shall continue or terminate. The courts 
may not make a contract for the parties.”- 

[9] In the case of Brotherhood of Railway Trainmen v. Dee, 111 S. W. 396, 
101 Tex. 602, Judge Brown, speaking for the Supreme Court, held that where a 
benefit certificate provided that failure to pay dues and assessments imposed within 
a specified time should terminate the certificate; but a provision of the society’s con- 
stitution allows a member expelled for nonpayment of dues to be readmitted on ap- 
plication on a form provided by the Grand Secretary and Treasurer, and on paying 
all arrearages according to the laws governing application for membership, except 
that where less than 60 days had elapsed no medical certificate is required, a member 
under such provision was not entitled to reinstatement on payment of dues as a 
matter of right within 60 days after forfeiture. Article 5546 of the present statute, 
which was article 5714 under the Revised Statutes of 1911, was the law at the time 
this opinion was rendered, and while there is no mention made of it in the opinion, 
it must be assumed that the court took notice of its existence and meaning. We 
are unable to find any distinction in the application of the law between a mutual 
benefit insurance company and an accident insurance company, and if there be no 
difference, then the defendant in error could provide, as a condition precedent to the 
company paying to the insured certain sums of money monthly, that the insured 
shall, every 30 days, notify the company or its agent of his sickness or disability. 
That is all this provision of the policy did. This condition of the policy quoted is 
not a stipulation in any contract requiring notice to be given of any claim for dam- 
ages. It is merely a contractual obligation assumed by one capable of making the 
contract, whereby he undertook for a valuable consideration to give to the party with 
whom he contracted certain information through a certain source, to wit, his attend- 
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ing physician, as a condition precedent for being entitled to receive from such other, 
the payment of the sum promised. The policy in this case provides that in con- 
sideration of the payment by the plaintiff in error of a certain sum to the defend- 
ant in error, the latter insured the former against disability, “subject to all the 
conditions” in the contract contained, and upon the happening of these conditions, 
including the performance of the things required by the plaintiff in error which are 
embraced within the meaning of the term “conditions,” the defendant in error agreed 
to pay the plaintiff in error $100 per month for the period during which such injury 
wholly disabled him, providing in a separate clause that— 

“If the insured is disabled by injury or illness for more than thirty days, he or 
his representative shall as a condition precedent to recovery hereunder, furnish the 
company every thirty days with a report in writing from his attending physician or 
surgeon, fully stating the condition of the insured and the probable duration of his 
disability.” 

This not having been done, and the cause of action in this case being based 
upon the instrument, of which the above quotation is a part, no cause of action 
stated in the petition was proven, except to the extent of the amount which the judg- 
‘ment of the Court of Civil Appeals permits the plaintiff in error to recover, and this 
amount having heen tendered to the plaintiff in error before this suit was filed and 
again tendered in court, an instructed verdict by the trial court should have been 
given in favor of the defendant in error. 

Being of the opinion that article 5546 of the Revised Statutes of 1925 (5714 
Revised Statutes of 1911) is not applicable to the facts in this case, and that the 
opinion of the Court of Civil Appeals reversing in part and affirming in part the 
judgment of the trial court should be affirmed, we so recommend. 

Cureton, C. J. The judgment recommended in the report of the Commission 
of Appeals is adopted, and will be entered as the judgment of the Supreme Court. 
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AUTOMOBILE 
ROSEDALE SECURITIES CO. v. HOME INS. CO. OF NEW YORK 
(No. 26264.) 
(Supreme Court of Kansas. March 6, 1926.) 
243 Pacific Reporter 1023 
(Syllabus by the Court.) 

1. INSURANCE—“INSURANCE BROKER” IS ONE WHO ACTS AS 
MIDDLEMAN BETWEEN INSURED AND INSURER, WHO SOLICITS 
CONTRACTS FROM PUBLIC UNDER NO EMPLOYMENT FROM 
SPECIAL COMPANY, BUT PLACES ORDER SECURED WITH COM- 
PANY SELECTED BY INSURED, OR, IN ABSENCE OF SUCH SELEC- 
TION, WITH COMPANY SELECTED BY BROKER. 

An insurance broker is one who acts as middleman between the insured and the 
insurer; one who solicits contracts from the public under no employment from any 
special company, but, having secured an order, places the insurance with a company 
selected by the insured, or, in the absence of any selection by him, then with the 
company selected by such broker. 

(For other cases, see Insurance, Dec. Dig. § 96.) 


2. INSURANCE—INSURANCE BROKER NOT ACTING UNDER EMPLOY- 
MENT FROM ANY SPECIAL COMPANY IS AGENT AND REPRE- 
SENTATIVE OF INSURED IN MAKING APPLICATION FOR AND 
PROCURING POLICY. 

Such an insurance broker is the agent and representative of the insured for the 
purpose of making the application and procuring the policy. 


(For other cases, see Insurance, Dec. Dig. § 96.) 


3. INSURANCE—FACTS PERTAINING TO RISK NECESSARY OR PROP- 
ER TO BE STATED IN APPLYING FOR INSURANCE KNOWN TO 
INSURANCE BROKER, ARE IMPUTABLE TO INSURED BUT NOT TO 
INSURER UNLESS COMMUNICATED TO IT. 

Facts pertaining to the risk necessary or proper to be stated in applying for the 
insurance, known to such broker, are imputable to the insured, but are not imputable 
to the insurer unless communicated to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[2]). 

4. INSURANCE—FINDINGS THAT INSURED DIRECTED INSURANCE 
BROKER TO APPLY FOR INSURANCE ON AUTOMOBILE, WITH- 
OUT DESIGNATING KIND OF INSURANCE, AND THAT BROKER 
CHOSE COMPANY, HELD TO SHOW BROKER REPRESENTED IN- 
SURED IN OBTAINING POLICY. 

Under some conditions, the insurance broker may be the agent of the insurer. 
In this case the record is examined, and it is held there is no finding of any fact indi- 
cating that the broker was agent of the insurer in applying for and obtaining the 
policy in question, but the findings clearly show that the broker represented the 
assured in obtaining such policy. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from District Court, Wyandotte County; E. L. Fischer, Judge. 

Action by the Rosedale Securities Company against the Home Insurance Com- 
pany of New York. Judgment for the plaintiff, and defendant appeals. Reversed, 
with directions. 

J. E. McFadden and O. Q. Claflin, both of Kansas City, Kan., and M. A. Fyke 
and Fenton Hume, both of Kansas City, Mo., for appellant. 

Louis R. Gates, of Kansas City, Kan., for appellee. 

Harvey, J. This is an action on an insurance policy against theft on an automo- 
bile. It was tried to a jury, which answered special questions and returned a general 
verdict for plaintiff. The defendant has appealed. 

On April 15, 1921, George M. Swigart purchased from W. A. Sanders a Buick 
automobile for $1,500. He paid $500 cash, and executed a note to Sanders for 
$1,158.81, secured by a mortgage on the automobile, which note Sanders on the same 
day sold to the Rosedale. Securities Company and assigned the mortgage and re- 
ceived $1,000. The $158.84 included in the note above the amount Sanders received 
included interest, expense, and an insurance premium for a policy of insurance to be 
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taken out on the automobile. Swigart directed and authorized the Rosedale Securi- 
ties Company to obtain for him a policy of insurance on the automobile, with loss, 
if any, payable to the Rosedale Securities Company. Mr. C. E. Carpenter, secretary 
and acting manager of the Rosedale Securities Company, inspected the automobile 
and made application to Ely & Mann of Kansas City, Mo., agents for the Home 
Insurance Company, and a policy of insurance was issued by Ely & Mann and deliv- 
ered to the Rosedale Securities Company insuring the automobile in the sum of $1,500 
for one year, among other things, against loss by theft. The policy contained a pro- 
vision, attached to it by rider, as follows: 

“In consideration of a reduction in premium, it is warranted by the insured that 
the automobile insured under this policy wilf be continuously equipped with the lock- 
ing device known as ‘Buick transmission lock’ (approved by the underwriters’ labora- 
tories of the National Board of Fire Underwriters and bearing their label). The 
insured undertakes during the currency of this policy to use all diligence and care in 
maintaining the efficiency of said locking device and in locking the automobile when 
leaving same unattended.” 

The automobile was stolen July 29, 1921. It never was equipped with the lock- 
ing device known as “Buick transmission lock.” The evidence tended to show that 
the premium on the policy with this rider was $99, which was the premium paid in 
this case, and that policy carrying the same indemnity without the rider would be 
$129.75. The sole defense of the insurance company in this case was that the auto- 
mobile had not been equipped with the Buick transmission lock. This defense is good 
unless for some reason it does not apply. 

At the trial of the case, after plaintiff’s evidence had been introduced, over the 
objection of defendant plaintiff was permitted to amend his reply by alleging that 
the provisions of the policy with reference to the car being equipped with a Buick 
transmission lock had been waived by the defendant. While this court has been 
liberal in applying the doctrine of waiver in insurance cases, it has not gone so far as 
to employ pure waiver to make a contract of insurance with an applicant after loss. 
Green v. Insurance Co., 186 P. 970, 106 Kan. 90, 92. 

After the car was stolen Swigart assigned the policy and all his interest therein 
to the Rosedale Securities Company, and this action is brought by the Rosedale 
Securities Company upon such assignment, and also in its own right as the party to 
whom the loss is payable. No point appears to be made by either party with respect 
to the dual capacity with which the action is brought, and we need give that matter 
no further attention. The jury answered special questions as follows: 

“(1) Do you find from the evidence that on July 29, 1921, between the hours of 
8 and 11 o’clock p. m., said automobile was stolen from George M. Swigart? Answer: 
Yes. 

“(2) Do you find from the evidence that George M. Swigart saw said policy 
or knew of any provision alleged to have been indorsed thereon referring to the 
Buick transmission lock before said loss? Answer: No. 

“(3) Do you find from the evidence that one C. E. Carpenter brokered this 
insurance policy with Ely & Mann, general agents for the defendant, the Home 
Insurance Company, on or about April 15, 1921? Answer: Yes. 

“(4) Do you find from the evidence that one C. E. Carpenter saw said auto- 
mobile in question and examined the same at the time of the issuance of the policy, 
to wit, April 15, 1921? Answer: Yes. 

“(5) Do you find from the evidence that said George M. Swigart or the plain- 
tiff ever represented or stated that the automobile in question was or would be 
equipped with a Buick transmission lock referred to in the alleged indorsement on 
said policy? Answer: No. 

“(6) Do you find from the evidence that George M. Swigart or the plaintiff 
herein asked for a reduction in premium, based upon the alleged indorsement refer- 
ring to a Buick transmission Icck? Answer: No. 

“(7) Did George M. Swigart direct the Rosedale Securities Company, plaintiff 
herein, to apply for insurance on his automobile? Answer: Yes. 

“(8) Did he designate the-kind of insurance to apply for? Answer: No. 

“(9) Did the Rosedale Securities Company, plaintiff herein, apply to the de- 
fendant, the Home Insurance Company, for the policy in controversy? Answer: Yes. 

“(10) Did the defendant, the Home Insurance Company, deliver to the plaintiff, 
the Rosedale Securities Company, the policy sued on herein? Answer: Yes.” 
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Defendant moved to set aside the answers to special questions 1 to 6, inclusive, 
for reasons stated in the motion, which was overruled. Perhaps this motion should 
have been sustained in part, but we do not regard this as material. Defendant moved 
for judgment in its favor upon the answers to the special questions notwithstanding 
the general verdict. Appellant contends that the overruling of this motion was error. 
This contention must be sustained. From these answers it is clear that Swigart 
directed the Rosedale Securities Company to apply for insurance on his automobile; 
that he did not designate the kind of insurance to apply for; that the Rosedale Securi- 
ties Company did apply to defendant for the policy of insurance in controversy 
which was issued and delivered. From these findings it necessarily follows that the 
Rosedale Securities Company was the sptcifically authorized agent of Swigart for the 
purpose of obtaining this insurance, and he is therefore bound by the acts and 
knowledge of the Rosedale Securities Company in this matter. 

[1] But appellee argues that finding No. 3, to the effect that Carpenter brokered 
this policy with Ely & Mann, general agents for the defendant, makes Carpenter the 
agent of defendant. This contention cannot be sustained. In 9 C. J. 509, it is said: 

“An insurance broker is one who acts as middleman between the insured and the 
insurer; one who solicits contracts from the public under no employment from any 
special company, but, having secured an order, places the insurance with the com- 
pany selected by the insured or, in the absence of any selection by him, then with the 
company selected by such broker.” 

See, also, 32 C. J. 1053. 

In 14 R. C. L. 868, the same definition is given, to which this is added: 

“A broker is the agent of the insured, according to all authorities on the subject, 
though at the same time for some purposes he may be the agent for the insurer, and 
his acts and representations within the scope of his authority as such agent are 
binding on the insured.” 

4. Coli 255: 

“Ordinarily a broker does not act in a dual capacity as the representative of both 
sides to a negotiation, but only as the agent of the party who first employed him.” 

In Am. Fire Ins. Co. v. Brooks, 34 A. 373, 375, 83 Md. 22, 31, it is said: 

“It appears to be well settled that where one engages another to procure insur- 
ance, the person so employed is the agent of the insured, and not of the insurer, in 
all matters connected with such procurement.” ; 

{2] <A broker employed by the insured to obtain insurance is usually regarded 
as agent of the insurance company for the purpose of collecting and remitting the 
premium and delivering the policy. See John R. Davis Lumber Co. v. Hartford Fire 
Ins. Co. et al., 70 N. W. 84, 95 Wis. 226, 37 L. R. A. 131. 

[3] In Overland Sales Co. v. American Indemnity Co. (Tex. Civ. App.) 256 
S. W. 980, it was held that the acts of one procuring insurance as the agent of the 
insurer are imputable to it, while those of one who either acts as the agent of the 
assured, or in the capacity of a broker, are not; the broker representing the assured 
for the purpose of procuring the policy, and the insurer only in order to receive and 
transmit the premium. This case, on the facts, is much like the case before us. 
There the person desiring insurance went to a firm and requested the firm to procure 
him certain insurance. The firm was not the recognized agent of any company, but 
in fact did turn such business as it had to a certain insurance company. The firm 
made no pretension to write the policy itself, but at the request of the person desiring 
insurance made application to the general agency of the insurance company for the 
policy which the assured desired, and the same was issued. The court held that 
such evidence showed that the firm was the agent of the assured and not of the 
insurance company, and that at best his relation to the insurance company was no 
more than that of a broker. 

Cooley’s Briefs on Insurance, 68, defines a broker as one who is engaged in the 
business of procuring insurance for such persons as apply to him for such service, 
quoting Monast v. Manhattan Life Insurance Co., 79 A. 932, 32 R. I. 577. 

In Laundry Co. v. Insurance Co., 113 S. W. 394, 121 Tenn. 13, 21 L. R. A. 
(N. S.) 442, it was held that notice to the broker who procured insurance on property 
of change in ownership is not sufficient to charge the insurer therewith, citing Devens 
v. Mechanics’ & Tr. Co., 83 N. Y. 168, where it was said: 

“A broker who effects insurance, under no employment by the insurer, but for a 
commission upon the premium received for such risks as he procures to be offered 
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and the insurer chooses to accept, is not the agent of the insurer in such sense that 
notice to him would bind the insurer,” 
—and many other cases. 

Because Ely & Mann were located in Kansas City, Mo., it is intimated that the 
Missouri rule pertaining to brokers should have some bearing. In Edwards v. Home 
Ins. Co., 73 S. W. 881, 100 Mo. App. 695, the question was whether notice of cancella- 
tion to a broker was notice to the insured. The court stated the rule to be that a 
broker employed by an owner to procure a policy of insurance on property, or a line 
of insurance, has completely performed the subject-matter of the agency when he 
gets the insurance, and his employment is then at an end, and subsequent notice to 
him of a cancellation is a nullity (citing cases) ; but when a broker is intrusted by 
the owner with the duty of keeping the owner’s property insured, taking out policies 
thereon, renewing the same when they expire, paying premiums to be repaid by the 
owner, and obtaining other insurance in lieu of expired or cancelled policies, and this 
business of dealing has been carried on for some time, the broker is the general agent 
of the owner with respect to the latter’s insurance, and notice of cancellation given to 
son binds his principal—citing many cases. The Missouri statute in question 
reads : 

“Whoever, for compensation, acts or aids in any manner in negotiating contracts 
of insurance or reinsurance, or placing risks or effecting insurance or reinsurance for 
any person other than himself, and not being the appointed agent or officer of the 
company in which such insurance or reinsurance is effected, shall be deemed an 
insurance broker.” R. S. 1899, § 7997. 

[4] Under the facts in this case the persons making application to the general 
agents of the insurance company were held to be brokers and agents of the insured. 

In Wolf v. Hartford Fire Ins. Co. (Mo. App.) 269 S. W. 701, it was held that 
whether a broker is agent of insured or of insurer depends on facts of particular 
case, though ordinarily he is agent of insured, and under the facts of this case he 
was held to be the agent of the insured. And it was further held that the mailing of 
fire policies by insurer’s agents to broker who was insured’s agent was delivery to 
insured. 

In Buck v. Stuyvesant Ins. Co., 237 S. W. 840, 209 Mo. App. 302, plaintiff pur- 
chased an automobile from the corporation employing him, and requested the corpora- 
tion’s secretary to obtain insurance for him on the car, and the secretary requested A., 
who handled insurance business for the corporation, to get the insurance. A. placed 
the insurance with the general agents of an insurance company. A. collected the 
premium for the plaintiff and transmitted it, less his premium, to the general agent of 
the insurance company. A. did not write policies for the insurance company and had 
no authority to prepare or countersign such policies, but the application was signed 
by A.’s agency. It was held that in procuring the insurance A. was the agent of the 
insured, and it was further held that when a broker acts as an agent of the insured 
in obtaining policies misrepresentations made by the broker in procuring the policies 
were made by him as agent of the insured and are binding on the insured. In this 
case the representation was that the automobile was not mortgaged, when in fact it 
was. The questions in the case were’ whether, as a matter of law, from this evidence, 
the insurance broker represented the insurer, and whether the representation in the 
application as to the property not being mortgaged was such a misrepresentation as to 
avoid the policy. As to the first proposition it is said in the opinion: 

“An insurance broker is generally the agent of the insured, although it must be 
determined from the facts in each particular case, whether the broker represents the 
insured or the insurer, or each for certain purposes. This general rule of law is 
recognized by the courts of the country generally, and in this state particularly. * * * 
If the broker made misrepresentations to the defendant in order to procure this policy, 
he was acting as the agent of plaintiff at the time, and not as the agent of the insurer. 
* * * And the plaintiff is bound by the representations made in the application by 
the broker”—citing many authorities. . . 

Appellee cites Pfiester v. Insurance Co., 116 P. 345, 85 Kan. 97; Nichols v. Casu- 
alty Co., 214 P. 1111, 113 Kan. 484, and allied cases, in which this court held that 
when a duly authorized and commissioned agent of an insurance company made false 
representations to an assured, or fraudulently filled out an application for insurance, 
the insurer was bound by his acts. These cases are not in point, for the reason that 
there is no finding, nor was there an attempted showing, that Carpenter was an 
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authorized or commissioned agent of the insurance company, nor agent in any sense 
except possibly that he was a broker, and a finding that he brokered the insurance 
policy in question to Ely & Mann, agents of defendant, and for the further reason 
that there is no finding of fraud, and no fraud or fraudulent representation were 
pleaded by plaintiff, either in his petition or reply. In his petition plaintiff declared 
upon the policy as written, and alleged that the premium had been paid and the 
policy delivered. After the answer was filed pleading the “Buick transmission lock” 
clause and the failure to equip the car with such lock as a defense, plaintiff replied that 
Swigart did not know of this clause, that no one had told him about it, and that 
defendant had waived it. 

Appellee cites cases in which a broker has been held to be agent for the insurer. 
There are cases, of course, when the insurer specifically requests the broker to do 
certain things, or, being advised that the broker has done certain things, adopts his 
acts as though he had been specifically authorized by the insurer to perform them, 
that the insurer is bound by such acts. In other words, the fact that one is an insur- 
ance broker does not prevent him from being appointed or commissioned by the 
insurer as its agent, either generally or for a specific purpose, but these cases are 
in the nature of exceptions to the general rule that a broker is the agent of the 
insured. This case does not come within the rule of these exceptional cases. The 
findings are that Swigart directed the Rosedale Securities Company to apply for 
insurance on his automobile, that he did not designate the kind of insurance to apply 
for, that the Rosedale Securities Company applied to defendant for the policy in 
controversy, that this was done by its secretary, Carpenter, brokering the policy to 
Ely & Mann, agents of defendant, and that defendant delivered the policy sued on to 
plaintiff. These findings show clearly that the broker was the agent of the insured 
for the purpose of obtaining the policy. Counsel for appellee has cited no case, and 
our own research has disclosed none, in which, under findings, or facts as here pre- 
sented, the broker was held to be the agent of the insurer. The Rosedale Securities 
Company, or Carpenter acting for it, may be liable to Swigart for failure to apply 
for and obtain proper insurance upon his car (Rezac v. Zima, 153 P. 500, 96 Kan. 
752, Ann. Cas. 1918B, 1035, but this is not the question before us, and we express 
no view as to its merits. 

Other questions are argued, but in view of the conclusion reached it is not neces- 
sary to discuss them. 

The judgment of the court below will be reversed, with directions to sustain 
defendant’s motion for judgment in its favor upon the answers to special questions 
notwithstanding the general verdict. 


UNDERWRITERS AT LLOYDS OF MINNEAPOLIS v. SMITH. (No. 25115.) 
(Supreme Court of Minnesota. March 19, 1926.) 
208 Northwestern Reporter 13 
(Syllabus by the Court.) 

1, CONTRIBUTION—RULE THAT COURTS WILL NOT ENFORCE CON- 
TRIBUTIONS BETWEEN WRONGDOERS IS SUBJECT TO MANY 
EXCEPTIONS. 

The rule that courts will not enforce contributions between wrongdoers is subject 
to many exceptions. 
(For other cases, see Contribution, Dec. Dig. § 5.) 


2. CONTRIBUTION—WHERE AUTOMOBILE PASSENGER INJURED IN 
COLLISION BY NEGLIGENCE OF BOTH DRIVERS RECOVERED 
JUDGMENT AGAINST ONE WHICH LATTER’S INSURER PAID, IN- 
SURER HELD ENTITLED TO CONTRIBUTION FROM OTHER; ONE 
COMPELLED TO RESPOND IN DAMAGES FOR NEGLIGENCE MAY 
ENFORCE CONTRIBUTION FROM OTHERS JOINTLY LIABLE. 
Where the ground of liability is simply the negligence of each while engaged in 

lawful undertakings, the one who has been compelled to respond in damages therefor 

may enforce contribution from the others. 


(For other cases, see Contribution, Dec. Dig. § 5.) 


Appeal from Municipal Court of Minneapolis; Manley L. Fosseen, Judge. : 
Action by the Underwriters at Lloyds of Minneapolis against Merrill E. Smith. 
From an order sustaining a demurrer to the complaint, plaintiff appeals. Reversed. 
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Snyder, Gale & Richards, of Minneapolis, for appellant. 

Cobb, Wheelwright, Hoke & Benson, of Minneapolis, for respondent. 

Taytor, C. This is an appeal from an order of the municipal court of the city 
of Minneapolis sustaining a demurrer to the complaint on the ground that the facts 
stated do not constitute a cause of action. 


It appears from the complaint that plaintiff had insured E. O. Dahlquist against 
liability for injuries resulting from the operation of a truck owned by him; that a 
collision occurred between this truck and defendant’s automobile in which one Stewart, 
a passenger in defendant’s automobile, was injured; that Stewart recovered a judg- 
ment of $1,295.70 against Dahlquist for such injuries which judgment plaintiff, as 
insurer of Dahlquist, had paid; that the accident happened in consequence of the 
concurring negligence of Dahlquist and defendant; and that plaintiff had become 
subrogated to all the rights of Dahlquist against defendant. Plaintiff asserts ,that 
defendant as a joint tort-feasor is liable to Dahlquist for one-half the amount he was 
compelled to pay Stewart and asks judgment therefor. 

The question presented is whether the general rule that one of several joint tort- 
feasors who has been compelled to pay damages for the wrong committed cannot 
enforce contribution from the other tort-feasors applies where the liability results 
in consequence of the joint or concurring negligence of each while engaged in lawful 
undertakings. 


[1] It is the general rule that there is no right of contribution between wrong- 
doers, and that the fact that-one wrongdoer has been compelled to respond in damages 
for the wrong gives him no claim against other wrongdoers which the courts will 
recognize or enforce. 6 R. C. L. 1054 et seq.; 13 C. J. 828; Union Stock Yards Co. 
v. Chicago, etc., Ry. Co., 25 S. Ct. 226, 196 U. S. 217, 49 L. Ed. 453, and annotation 
to this case in 2 Ann. Cas. 528; Tacoma v. Bonnell, 118 P. 642, 65 Wash. 505, 36 
L. R. A. (N. S.) 582, and annotation to this case in Ann. Cas. 1913B, 938. There 
are many exceptions to this rule, however, and this court in Ankeny v. Moffett, 33 
N. W. 320, 37 Minn. 109, said that it does not apply where the ground of liability is 
simply negligence on the part of each in carrying on some lawful business, but only 
where the person seeking contribution must be presumed to have known that he was 
doing an illegal act. This doctrine was reiterated in slightly varying language in 
Mayberry v. Northern Pac. Ry. Co., 110 N. W. 356, 100 Minn. 79, 12 L. R. A. (N. S.) 
675, 10 Ann. Cas. 754. It was also recognized in Fortmeyer v. National Biscuit Co., 
133 N. W. 461, 116 Minn. 158, 37 L. R. A. (N. S.) 569. 


It may be that the majority of courts apply the general rule where the ground of 
liability is negligence only. 13 C. J. 830. But the rule recognized by this court as 
governing such cases is well supported by authority. In Ellis v. Chicago & N. W. Ry. 
Co., 167 N. W. 1048, 167 Wis. 392, the Wisconsin court reviewed the authorities 
exhaustively, beginning with the English cases where the rule originated, and reached 
the conclusion that— 


“Where the element of moral turpitude is not involved and there is no willful or 
conscious wrong between the parties against whom a judgment in a tort action is 
recovered, there may be contribution between the tort-feasors.” 

Referring to Union Stockyards Co. v. Chicago, etc., Ry. Co., supra, in which 
the opposite view was adopted, the court said: 

“We are not inclined to follow it, since we believe the doctrine stated in the 
decisions heretofore cited is the more equitable and just doctrine and well supported 
by authority from the English cases down.” 

That case grew out of a collision at a railway crossing caused by the negligence 
of both the railway company and a traction company. In Mitchell v. Raymond, 195 
N. W. 855, 181 Wis. 591, the Wisconsin court applied the doctrine of the Ellis case 
to a state of facts almost identical with the facts of the instant case. Two automo- 
biles collided. Both drivers were negligent. A passenger in one recovered a judg- 
ment against the driver of the other. It was held that this driver was entitled to 
contribution from the driver of the car in which the passenger was riding. Among 
the other cases supporting this doctrine are Hobbs v. Hurley, 104 A. 815, 117 Me. 449; 
Furbeck v. Gevurtz & Son, 143 P. 654, 922, 72 Or. 12; Acheson v. Miller, 2 Ohio St. 
203, 59 Am. Dec. 663; Bailey v. Bussing, 28 Conn. 455; Jacobs v. Pollard, 10 Cush. 
(Mass.) 287, 57 Am. Dec. 105; Nickerson v. Wheeler, 118 Mass. 295; Armstrong 
Co. v. Clarion Co., 66 Pa. 218, 5 Am. Rep. 368; Johnson v. Torpy, 53 N. W. 575, 35 
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Neb. 604, 37 Am. St. Rep. 447; First National Bank v. Avery Planter Co., 95 N. W. 
622, 69 Neb. 329, 

[2] We adhere to the rule stated in the Ankeny and Mayberry Cases deeming it 
the more just and equitable rule; and the order appealed from is reversed. 


KNIGHT v. HARTFORD FIRE INS. CO. (No. 25564.) 


(Supreme Court of Mississippi, Division B. March 22, 1926.) 
107 Southern Reporter 526 
(Syllabus by the Court.) 
1. INSURANCE—IN APPLICATION FOR INSURANCE ON AUTOMOBILE, 

WORDS “ACTUAL COST, $730," HELD TO MEAN COST OF CAR AS 

IT STOOD AT TIME IT WAS INSURED. 

Where an application for an insurance policy on an automobile represented the 
automobile to be secondhand, “actual cost $730,” and “fully paid for,” and the testi- 
mony showed that the original purchase by the owner was $175, with replacements 
and repairs bringing the cost up to $730, the words “actual cost, $730,” do not mean 
the original cost, but the cost of the car as it stood at the time it was insured. 

(For other cases, see Insurance, Dec. Dig. § 281.) 


2. INSURANCE--IN ACTION ON INSURANCE POLICY CONTAINING 
REPRESENTATION THAT CAR WAS WORTH $730, ON TESTIMONY 
THAT PLAINTIFF HAD SPENT MORE THAN $730 ON REPAIRS 
AND THAT WHEN INSURED IT WAS WORTH BETWEEN $850 AND 
$1,000, AND AMOUNT OF INSURANCE WAS $500, GRANTING PER- 
EMPTORY INSTRUCTION FOR DEFENDANT INSURANCE COM- 
PANY WAS ERROR. 

Where the plaintiff brought suit on an insurance policy containing the represen- 
tation shown in the opinion, and testified that he had spent more than $730 in bringing 
the car up to the standard it was at the time the insurance was taken out, and that 
his car was worth at the time it was insured between $850 and $1,000, and the amount 
of the insurance taken was $500, it was error ‘to grant a peremptory instruction for 
the defendant insurance company. 

(For other cases, see Insurance, Dec. Dig. 668[6] ). 


3. INSURANCE—ON ISSUE OF FRAUD IN PROCURING INSURANCE, 
EXCLUDING TESTIMONY THAT GENERAL AGENT FOR COMPANY 
SAW CAR AT TIME OF TAKING OUT INSURANCE AND PLACED 
HIS OWN VALUE THEREON, WITHOUT FURTHER REPRESENTA- 
TION THAN SIGNING APPLICATION, WAS ERROR. 

Where one of the issues in suit is whether fraud was used in procuring the insur- 
ance, testimony to the effect that the agent who wrote and delivered the policy, 
being a general agent, saw the car at the time of the taking out of the insurance and 
placed his own value thereon, without further representation than signing the appli- 
cation by the insured, it was error to exclude the testimony for the plaintiff as to 
such facts. 

(For other cases, see Insurance, Dec. Dig. 655[1]). 

Appeal from Circuit Court, Covington County; W. L. Cranford, Judge. 

Action by Curtis C. Knight against the Hartford Fire Insurance Company. From 
a judgment of dismissal, plaintiff appeals. Reversed and remanded. 

E. L. Dent, of Collins, for appellant. 

T. J. Wills, of Hattiesburg, and R. L. McLaurin, of Vicksburg, for appellee. 

Erurince, J. Curtis C. Knight, appellant, took an insurance policy in the Hart- 
ford Fire Insurance Company upon an automobile, which was burned by fire within 
the period of the life of the insurance policy. The policy was for the amount of 
$500, and a copy of the policy was made an exhibit to the declaration. The defendant 
filed the general issue and two special pleas. The first special plea alleged that by the 
terms of the contract sued on there is a warranty therein which is as follows: 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof.” ‘ f 

The plea set up that the policy was breached because it was represented in the 
policy that the automobile cost $730, whereas in fact it only cost $175. To this 
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special plea issue in short was taken by consent signed by attorneys for both sides. 
The second special plea alleged that the plaintiff represented that the value of the 
car was $730, when as a matter of fact he had only paid $175 therefor, and that there 
was a warranty in the policy which provided that the policy would be void in case 
of any false representations of a material fact or circumstance concerning the insur- 
ance or the subject thereof, and tendered back the premium of $19.25, to which plea 
issue in short was taken signed by attorneys for both parties. 

[1] The statement of the application, contained in the exhibit to the declaration 
as part of the policy, had the following among other things: 

“(3) The facts with respect to the purchase of automobile described as follows: 
Month, June. Year, 1924. New or secondhand, Secondhand. Actual cost, $730.00. 
Fully paid for.” 

The plaintiff testified that he bought the car originally as a secondhand car for 
$175, and that he had it repaired and parts replaced in a number of particulars. The 
first bill for replacing parts and repairing car amounted to between $300 and $350, 
and included repair work in the transmission, a rim, and overhauling the engine, also 
another garage bills for $75 or $100, another one for $26, and one for $7.50, a bill 
for $45 for a new top, and a set of tires at $125. The plaintiff alleged that, counting 
in the cost of replacements and repairs, the automobile cost about $750 in all, and was 
worth $850 to $1,000. He further stated, in the absence of the jury, that the agent 
who insured the automobile and delivered the insurance policy to plaintiff saw the 
car and placed his own value thereon, and tried to insure it for as much as $1,000, 
but that plaintiff’s father thought the rate was too high, and that $500 was enough 
insurance to take out; that the agent saw the car, inspected it, and placed his own 
value thereon; that plaintiff made no representations other than to sign he application 
made out by the agent. 

At the conclusion of the plaintiff’s evidence the court excluded the statements 
testified to as to the agent’s inspection of the car and valuation thereon, and granted 
defendant a peremptory instruction and entered judgment dismissing the suit. This 
case turns upon the construction of the words “actual cost, $730,” above set out. 

[2] We think it was error to grant a peremptory instruction from the testimony 
in the record. The policy did not use the words “original cost,” or the purchase price, 
to the plaintiff, but used the words “actual cost.” As we understand it, it was the 
purpose of this inquiry and representation to prevent overinsurance of this automobiie, 
and, as the testimony introduced showed that the total amount of the cost of the car, 
including repairs and replacements of parts, was equal to the amount stipulated for, 
and that the car was actually worth more than that amount, there was no fraudulent 
representation. What the insurance company was obtaining was not the price or 
value of the car at the time it was bought, but the cost and value of the car at the time 
the policy was issued. 

Taking plaintiff’s evidence as being true in connection with the statements con- 
tained in the exhibit to the declaration, there was no fraudulent misrepresentation, 
and consequently the policy was not avoided. Of course the defendant could have 
disputed the plaintiff's testimony and made an issue for the jury, or it may have 
shaped its application to show the cost or value, or both, at the time of purchase by 
the plaintiff, instead of at the time of the taking out of the policy of insurance. 

[3] We also think, on the issue of fraud involved, that the testimony as to what 
the agent saw and did at the time of writing this policy was material, he being a 
general agent, and not merely one to forward the policy for approval at the home 
office. 

The judgment will therefore be reversed and the case remanded for a new trial. 

Reversed and remanded. 


BENNINGTON v. INSURANCE CO. OF NORTH AMERICA. (No. 15537.) 
(Kansas City Court of Appeals. Missouri. March 1, 1926.) 
281 Southwestern Reporter 132 
INSURANCE—TESTIMONY SHOWING INVALIDITY OF CHATTEL 
MORTGAGE ON INSURED PROPERTY HELD IMPROPERLY EX- 


CLUDED, WHERE DEFENCE WAS MISREPRESENTATION OF 
OWNERSHIP. 


Where defense to suit on fire insurance policy was based on misrepresentations by 
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plaintiff of sole ownership, and there was chattel mortgage on property, testimony 
establishing that mortgage was invalid and had been abandoned by mortgagee was 
improperly excluded. 


(For other cases, see Insurance, Dec. Dig. § 655[1].) 


Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

“Not to be officially reported.” 

Suit by C. I. Bennington against the Insurance Company of North America. 
From a judgment granting a new trial after judgment for defendant, defendant 
appeals. Affirmed. 

H. B. Shain, and W. D. O’Bannon, both of Sedalia, for appellant. 

A. L. Shortridge, of Sedalia, for respondent. 

BLanp, J. This is a suit on a fire insurance policy in the sum of $800, executed 
on December 1, 1923, by the defendant upon an automobile owned by plaintiff. The 
automobile was destroyed by fire, and defendant refused to pay the loss, resulting 
in this suit. There was a verdict and judgment in favor of defendant, but the court 
granted plaintiff a new trial on the ground that it erred in excluding certain testi- 
mony offered by plaintiff. The defense was based upon alleged misrepresentations 
made by plaintiff in procuring the policy to the effect that he was the sole and exclu- 
sive owner of the automobile, and that there was no lien or incumbrance upon it, 
while in truth and in fact there was a chattel mortgage on the car at the time. 
The only issue at the trial was as to the existence of the alleged mortgage. 


Plaintiff testified that on or about July 16, 1922, an agent of the firm of Breig 
Bros. of Sedalia, who were in the business of selling automobiles at that place, under- 
took to sell plaintiff a Durant automobile, which was to be paid for in time pay- 
ments; $25 being paid in cash. A part of the purchase price was to be in legal 
services to be performed for Breig Bros. by plaintiff, a member of the Sedalia bar. 
A mortgage, dated July 24, 1922, was executed by plaintiff on the car mentioned to 
secure the balance of the purchase price. When this proposition was submitted to 
Breig Bros., Mr. Breig refused to accept the contract, but a copy of the mortgage 
was left in his possession, and was filed for record by Breig after the loss of the car 
by fire. On November 16, 1922, plaintiff bought from Breig Bros. the automobile 
under an entirely different contract than the one which the agent had theretofore 
attempted to make. The new contract provided that plaintiff should pay $500 in 
cash, and give his personal note for the balance of $470, the total purchase price 
being $995, plaintiff receiving credit for the $25 which was paid on the first proposi- 
tion. Plaintiff made two payments of $100 each on his note, and at the time the car 
was burned he owed a balance of $270 on the note. The note was executed on Novem- 
ber 16, 1922, and was not secured by the mortgage in question, which had been 
executed four months earlier. In fact, it was not secured by any mortgage on the 
car, or in any other manner. The mortgage relied upon by the defendant was 
executed on July 24, 1922. It was introduced in evidence, and contains a statement 
of the payments that were made by plaintiff and the balance that he owed upon the 
car he purchased. This information was placed on the mortgage long after it had 
been executed, and without plaintiff's knowledge or consent. 


Plaintiff attempted to testify ta declarations by Breig to the effect that the 
mortgage was not valid, but was abandoned. The court sustained objections to this 
testimony, and granted a new trial on the ground that he should have admitted it in 
evidence under the rule that declarations of one in possession of property in dis- 
paragement of his title is admissible in evidence against a party claiming under him. 
Breig was in the courtroom at the time of the trial, having been subpoenaed by de- 
fendant, but was not used by either party. 

Plaintiff’s theory as to the admissibility of this testimony is as follows: 

“Defendant, by basing its defense on the existence of the mortgage, took the 
position of an assignee of a chose in action, and any declarations of Breig which 
tend to prove that he was not holding this mortgage on the car, and that the mortgage 
was not a part of the second transaction whereby plaintiff purchased the automobile 
were declarations against Breig’s interest, and would have been good against himself, 
and may be used against the defendant, as the defendant is claiming under Breig, 
and plaintiff was entitled to prove any declarations of Breig, which showed that 
this mortgage did not cover the property in question, and in fact did not exist. 

“It could not be contended that the defendant is not claiming under Breig, as it 
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is Breig’s mortgage that it is introducing in defense of this suit, and, if Breig has 
made any declarations which would tend to prove that the title of the automobile 
in question was not affected by this mortgage, it was error to prevent the plaintiff 
from proving such declarations whether they be oral or in writing.” 

It is stated in 22 C. J. pp. 354, 355, § 410, that— 


“Privity between the declarant and a party to the record may render an admission 
completent, and hence where an owner of property make admissions in disparagement 
of his title these may be shown against persons claiming under or through him. 
Such an admission, being primary evidence, is competent, although the declarant is 
available as a witness; but it is necessary, as a prelimianry to admitting the statement, 
That the existence of privity should be shown.” 

See, also, First Nat. Bank. v. National Live Stock Commission Co. (Mo. App.) 
227 S. W. 640; Cavin v. Smith & Kerr, 21 Mo. 444. 


It is insisted by the defendant that there is no privity between it and Breig 
Bros.; that there is no relation whatever between them; and that defendant is not 
claiming under them. It is stated in Horwitz’s 2 Jones, Commentaries on Evidence, 
p. 432, quoting from a Pennsylvania (Clark v. Morrison, 25 Pa. 453) case, that— 

“The general rule of law consonant with reason is, that one person is not to be 
prejudiced by the unauthorized declarations of another. The exceptions to the rule 
are found in those cases where there is a joint interest or privity of design between 
several. In such case each is presumed to speak for the whole; but where there is 
neither joint interest nor combination, where each claims independently of the 
other, though under a common instrument, the words of one no more than his acts 
can bind the other.” 


While, strictly speaking, there may not have been any privity between Breig and 
the defendant, and the court may have misapplied the rule relied upon, there is = 
to say of the situation: Defendant was relying upon the existence of a mortgage 
which Breig was the mortgagee. If Breig did anything to impair the waren, 
then there was no mortgage. If there was a valid mortgage in existence to start 
with, it could have been terminated by the act of Breig. Of course, in this view 
any act of Breig showing an abandonment of the mortgage was material and competent 
to be shown. Any declaration of Breig showing an abandonment of it may be re- 
garded as an act of his tending to establish that the mortgage no longer existed 
and was competent testimony. The action of the trial court in granting a new trial 
was proper, even though he may not have assigned the proper reason therefor. 

The judgment is affirmed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


KIEFER v. GIRARD FIRE & MARINE INS. CO. OF PHILADELPHIA. 
(Supreme Court of Pennsylvania. March 15, 1926.) 
132 Atlantic Reporter 706. 


1. INSURANCE—FALSE WARRANTY IN AUTOMOBILE FIRE INSUR- 
ANCE POLICY AS TO PRICE PAID BY ASSURED FOR AUTOMOBILE 
PRECLUDES RECOVERY ON POLICY. 

No recovery can be had on automobile fire policy, where assured falsely stated 
price he paid for car in policy, making such statement a warranty relied on by in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 281.) 


2. INSURNCE—TESTIMONY THAT ASSURED WAS MISLED BY IN- 

SURER’S AGENT IN MAKING ADMITTEDLY FALSE STATEMENT 

IN APPLICATION HELD PROPERLY EXCLUDED, WHERE THERE 

WAS NO FRAUD LEADING ASSURED TO BELIEVE APPLICATION 

CONTAINED A FAIR STATEMENT OF FACTS. 

Testimony by assured seeking to avoid effect of admittedly false warranty by 
showing that he was misled into statement by insurer’s agent, who filled in applica- 
tion for policy, was properly excluded, in absence of fraud or deception practiced on 
assured leading him to believe that application contained a fair statement of facts. 


(For other cases, see Insurance, Dec. Dig. § 664.) 
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3. INSURANCE. 

As respects insurance on automobiles, warranty of price paid for car by in- 
sured is material to risk. 

(For other cases, see Insurance, Dec. 281.) 

Jud Appeal from Court of Common Pleas, Northampton County; Robert A. Stotz, 
udge. 

Action by George W. Kiefer against the Girard Fire & Marine Insurance Com- 
pany of Philadelphia. Judgment for defendant, and plaintiff appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

J. W. ‘Paff (of Smith & Paff), of Easton, for appellant. 

Franklin E. Barr and Horace Michener Schell, both of Philadelphia, and William 
Kirkpatrick (of Kirpatrick & Maxwell), of Easton, for appellee. 

Scuarrer, J. Plaintiff insured his automobile in defendant company against 
loss by fire in the sum of $3,500. It was burned up, and, the company refusing to 
pay the loss, this action was brought on the policy. On trial the court gave binding 
en for defendant, and, from the resulting judgment in its favor, plaintiff 
appeals. 

[1] The policy contains these provisions: 

“Warranties. The following are statements of facts known to and warranted by 
the assured to be true, and this policy is issued by the company relying upon the 
truth thereof. * * * The facts with respect to the purchase of the automobile de- 
scribed are as follows: Purchased by the assured. Actual cost to assured including 
equipment $4,350.” 

Under cross-examination, plaintiff admitted that he had actually paid for the car 
but $2,650; $1,150 in cash, and an allowance of $1,500 received on another car which 
he turned in to the seller. It is, therefore, apparent that his warranty as to the price 
he paid for the car was false. This being so, he cannot recover. Commonwealth 
Mutual Fire Ins. Co. v. Huntzinger, 98 Pa. 41; Home Mutual Life Ass’n of Pa. v. 
Gillespie, 1 A. 340, 110 Pa. 84; Miller v. National Casualty Co., 62 Pa. Super, Ct. 
417; Benvenuto v. Ceneral Manufacturers’ Mutual Ins. Co., 80 Pa. Super. Ct.. 213; 
Puro v. Franklin Fire Ins. Co., 83 Pa. Super. Ct. 164; Skruch v. Metropolitan Life 
Ins. Co., 131 A. 186, 284 Pa. 299. 

[2] Appellant seeks to avoid the effect of the admittedly false warranty by an 
offer of testimony tending to show that he was misled into the statement as to the 
cost of the car by the agent of defendant, who negotiated the insurance, and who 
filled in the application, for the policy. This testimony the trial judge properly 
excluded under the authorities heretofore cited. 

“When there has been no fraud or deception practiced upon the assured which 
could reasonably led him to believe that his application contained a fair statement of 
the facts, it is not competent for him to contradict that which he signed without 
caring what it contained.” Sitler v. Spring Garden Mutual Fire Ins. Co., 18 Pa. Super. 
Ct. 148. 

This is particularly true when warranties are involved. 

The application for the insurance, although produced at the trial, was not re- 
ceived in evidence. Whether, not being attached to the policy, it could have been 
admitted when offered by plaintiff in view of the first section of the act of May 11, 
1881 (P. L. 20; Pa. St. 1920, § 12399) which provides that, unless so attached, “no 
such application, * * * shall be received in evidence in any controversy between the 
parties to or interested in the said policy, * * *”’ we need not decide because, even 
if the application had been in evidence, appellant’s offer of proof would have been 
unavailing to overcome his warranty. 

{3] We cannot lend our sanction to wagering contracts of insurance on auto- 
mobiles any more than we can on other kinds of property. Admittedly appellant 
overinsured his car. Contracts of insurance are contracts of indemnity, and, as 
respects insurance on automobiles no warranty could be more material to the risk 
than that of the price paid for the car by the insured. 

The judgment is affirmed. 
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HANSON ert at. v. HAYMANN ert At. (No. 8705.) ' 
(Court of Civil Appeals of Texas. Galveston. Dec. 4, 1925. Rehearing Denied 
Jan. 21, 1926.) 
280 Southwestern Reporter 869. 
4. INSURANCE—TRUCK OWNER’S INSURER COULD NOT BE JOINED 
AS DEFENDANT IN DEATH ACTION AGAINST TRUCK OWNER. 
In death action against truck owner, plaintiffs could not join, as party defendant, 
casualty company in which defendant was insured against loss occasioned by injury 
to any person by his trucks; there being no privity of contract between such casualty 
company and plaintiffs, and bond of indemnity executed by company in favor of de- 
fendant not being for plaintiffs’ benefit. 
(For other cases, see Insurance, Dec. Dig. § 591%). 


Appeal from District Court, Galveston County; J. C. Canty, Judge. 

Action by Barbara Haymann and others against P. E. Hanson and the Fidelity 
Union Casualty Company. From a judgment for. plaintiffs, defendants appeal. 
Affirmed as to defendant, Hanson, and reversed and rendered as to the Casualty 
Company. 

Williams, Neethe & Williams, of Galveston, and Collins & Houston, of Dallas, 
for appellants. 

James B. & Charles J. Stubbs and F. Spencer Stubbs, all of Galveston, for 
appellees. 

PLEASANTs, C. J. For purposes of this opinion the following is a sufficient state- 
ment of the nature and result of the litigation: 

The suit was brought by Mrs. Barbara Haymann, the widow, and other named 
plaintiffs, who were the children, of Joseph Haymann, deceased, to recover damages 
for the death of said Joseph Haymann, which it is alleged was caused by the negli- 
gence of the defendants. As originally brought, the suit was against P. E. Hanson 
and the Galveston City Transfer Company, but, by amendment of the petition, the 
suit was discontinued as to the Galveston City Transfer Company, and the Fidelity 
Union Casualty Company was made a party defendant. The circumstances under 
which Joseph Haymann met his death are alleged in the petition substantially as 
follows: 

Joseph Haymann, on or about the 30th day of September, 1922, while on his way 
home riding upon a bicycle, was thrown therefrom by the negligence of the driver of 
a truck belonging to the defendant, P. E. Hanson and caused to fall under the wheels 
of another truck, by which his head was crushed and he was instantly killed. It is 
alleged : ' 

“That the truck of defendant, Hanson, at the time, was being negligently and 
carelessly operated, in that it was being run at a dangerous rate of speed in violation 
of the ordinances of the city of Galveston. That said defendant, P. E. Hanson, 
his servant, employee and agent in charge of and operating said motor vehicle, was 
negligently, carelessly, recklessly, and in violation of law, racing on Thirty-Fifth 
Street, the driver of said truck looking at the driver of another truck and talking to 
him whilst he. was racing to take the lead over the other and to pass first at the 
intersection of Church and Thirty-Fifth Streets, and the driver of the Hanson truck, 
driving and occupying part of the street west of or left to the center of said Thirty- 
Fifth Street, the two motor vehicles obstructing almost the entire street, with great 
danger to and not giving sufficient space for pedestrians and vehicles intending to 
pass, and so blocked the street that the deceased, Joseph F. Haymann, was forced 
and compelled, in the emergency and danger that then without his fault confronted 
him, to go between the two cotton trucks negligently driven, as herein alleged. That 
he was forced against truck with great violence and knocked down by said defendant, 
Hanson’s truck and crushed and run over by said other truck or motor vehicle, and 


his skull mashed and brains knocked out, thereby causing his death, by said defend- 
ant’s negligence. * * * 


“And plaintiffs aver that said defendant, P. E. Hanson, his servant and agent, 
driving and operating a cotton truck or commercial motor vehicle, at, near, and 
approaching to the crossing or intersection of Thirty-Fifth Street with Church 
Street, in the city of Galveston, negligently and without giving proper clearance to 
Joseph F. Haymann to clear and pass safely, ran down, crowded, forced, struck, and 
knocked the deceased, Joseph F. Haymann, whilst riding a bicycle at said inter- 
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section, against another cotton truck, at or approaching said intersection, thereby 
negligently and carelessly causing the said Joseph F. Haymann to be run over, 
crushed, and killed by said other motor vehicle. 

“And plaintiffs further aver that said defendant, P. E. Hanson, his servant, and 
agent saw said Joseph F. Haymann, and that after he saw and realized the peril 
and danger to the said Joseph F. Haymann he could have avoided the accident and 
injury, in the exercise of ordinary care by and with the means at his command, as 
required of him by law, but he negligently and carelessly failed to use all the means 
at his command as the law required of him, and failed to make any effort to prevent 
the collision, circumstance, and injury, as above alleged, after he saw the said Joseph 
F. Haymann and realized the peril and danger in which he was at the time, and which 
said driver of defendant, Hanson’s, truck could and should have avoided. 

“Plaintiffs aver that each and all of said acts of negligence, carelessness, reck- 
lessness, and unlawfulness of said defendant, his servant, employee, and agent, as 
herein alleged, were and are the proximate cause of the death of their husband and 
father, and by reason thereof they are entitled to recover damages against the defend- 
ant herein.” 

For cause of action against the defendant, Fidelity Union Casualty Company, the 
petition alleges: 

“And plaintiffs further aver: That the defendant, Fidelity Union Casualty 
Company was and is a duly incorporated automobile insurance company, authorized 
by law and engaged in the business of selling insurance and agreeing to insure, protect, 
indemnify, pay, and reimburse to the owners of automobiles, motor trucks, and other 
motor vehicles, and any person who may be injured by reason of the negligence or 
carelessness of the persons and corporations and their servants and agents engaged 
in driving or propelling such automobiles, motor trucks, or other motor vehicles, and 
that said defendant insurance company, the Fidelity Union Casualty Company, for a 
consideration or premium that was duly paid to it by said defendant, Peter E. Han- 
son, insured and agreed to insure, protect and indemnify said defendant against any 
loss, injury or damage that he or his employees, or any person injured by them, 
might sustain, and to any person injured or damaged by reason of the driving or 
operation of the automobiles, trucks, or motor vehicles of said defendant, P. E: Han- 
son, and for the insurance, protection, and indemnity of plaintiffs’ said husband and 
father and themselves by reason of the negligence or want of care of said defendant 
transferor, P. E. Hanson, and his drivers, servants, and agents, as herein alleged, 
and said insurance company thereby became liable to pay to these plaintiffs the injury 
and damages sustained by these plaintiffs as herein alleged, and plaintiffs are entitled 
to recover against the defendants jointly and severally for the loss, injury, and damage 
sustained by plaintiffs, as hereinbefore alleged. That said insurance is for the benefit 
of plaintiffs herein, and they hereby demand of defendants, P. E. Hanson and the 
Fidelity Union Casualty Company, that the insurance contract and all documents 
relating to the insurance contract be produced for examination and consideration in 
evidence upon the trial of this case, and also that all notices and proofs made by the 
defendant, Hanson, relating to said collision and accident be produced for use in 
evidence upon the trial of this cause. That all of said agreements and documents are 
in the possession of defendant, P. E. Hanson, and Fidelity Union Casualty Com- 
pany, and none of them are in the possession of the plaintiffs, although plaintiffs 
have used reasonable diligence to obtain inspection or copies of said policies and 
other documents relating to said insurance contracts, but have been unable to obtain 
them from defendants.” 

Plaintiffs’ amended petition, by which the casualty company was made defend- 
ant, was filed November 19, 1923. Prior to this date defendant, Hanson, had filed his 
original answer to plaintiffs’ original petition. Thereafter, on January 10, 1924, the 
cause went to trial without any plea in abatement or pleading of any kind, by either 
of the defendants, questioning the right of plaintiffs to make the Casualty Company a 
party defendant. This trial resulted in a verdict and judgment in favor of defend- 
ants. A motion for new trial presented by the plaintiffs was granted by the trial 
court, and on application of defendants the cause was continued. Thereafter the 
defendants filed pleas in abatement and exceptions to plaintiffs’ petition on the ground 
of misjoinder of parties and causes of action. 

On the trial, from which this appeal is prosecuted, the court below sustained a 
motion by plaintiffs to strike out the pleas and exceptions of the defendants raising 





Auto. ] Hanson et al. v. Haymann et al. 1083 


the question of misjoinder, on the ground that said pleas and exceptions were not 
filed and presented in due order nor within the time required by the statute and rules. 
Defendant, Hanson, answered to the merits of plaintiffs’ suit by general denial and 
by plea of contributory negligence of the deceased, Joseph Haymann. The defendant 
casualty company answered by general denial, and adopted as its own the plea of 
contributory negligence contained in the answer of defendant, Hanson. 

The case was submitted to a jury in the court below upon special issues, and, 
upon the verdict returned, judgment was rendered in favor of the plaintiffs for the 
sum of $12,000 against the defendant, Hanson, and against the defendant casualty 
company for $5,000 of the amount adjudged against the original defendant. Both 
defendants have appealed and have filed separate briefs. 

We will first dispose of the questions presented by the brief of appellant, Hanson. 
As stated in his brief, the only questions presented are: 

“(1) Did the trial court err in striking out the plea of misjoinder filed by defend- 
ant, Hanson? 

“(2) Did the trial court err in refusing to instruct a verdict for said defendant?” 

[1] We think both of these questions should be answered in the negative. Article 
1909 of our Statutes (Vernon’s Sayles’ Civil Statutes) provides that: 

“Pleas shall be filed in the due order of pleading, and shall be heard and deter- 
mined in such order under the direction of the court.” 

Article 1910 provides that: 

“Pleas in abatement, and other dilatory pleas and demurrers, not involving the 
merits of the case, shall be determined during the term at which they are filed, if the 
business of the court will permit.” 

Rule 24 for district courts provides that: 

“All dilatory pleas, all motions and exceptions relating to a suit pending which 
do not go to the merits of the case shall be tried at the first term, to which the atten- 
tion of the court shall be called to same unless passed by agreement of parties with 
consent of the court; and all such pleas and motions shall be first called and dis- 
posed of before the main issue on the merits is tried.” 

As shown by the foregoing statement, appellants’ plea in abatement and excep- 
tions to plaintiffs’ joining the casualty company as a party defendant was not filed 
until after there had been a trial upon the merits, a motion for new trial had been 
granted, and the case continued on application of defendants. The record also shows 
that the plea and exceptions were not called to the attention of the court during the 
term at which they were filed. 

Under the statutes and rules above quoted, it seems clear to us that the trial 
court did not err in striking out the plea and exceptions because they were not 
presented in time. It is true that in the first amended answer, filed by Hanson after 
the filing of plaintiffs’ amended petition making the casualty company a party, he 
properly pleaded misjoinder of parties and causes of action, but before filing this 
pleading and after the casualty company had been made a party he went to trial on 
the merits of the case on his original answer without any exception or objection on 
his part to the presence of the casualty company as a party defendant. After a verdict 
in his favor on this trial had been set aside by the trial court, he obtained a con- 
tinuance of the case, and thereafter filed his plea and exceptions, but failed to 
call them to the attention of the court during the terms at which they were filed. 
No reason or excuse is shown for his failure to comply with the statutes and rule 
above cited. : 

Upon this state of the record, it certainly cannot be held that the trial judge 
abused his discrimination in refusing to consider the plea and exceptions when pre- 
sented. Blum v. Strong, 6'S. W. 167, 71 Tex. 321; Graham yv. McCarty, 7 S. W. 
342, 69 Tex. 323; Railway Co. v. Walker (Tex. Civ. App.) 167 S. W. 199; Smith v. 
b ange S. W. 1119, 1 Tex. Civ. App. 115; Aldridge v. Webb, 46 S. W. 224, 92 

ex. 

[2] The second question presented by the brief is whether there was any evidence 
raising the issue of negligence on the part of defendant which proximately caused 
the death of Joseph Haymann; the question of the sufficiency of the evidence to 
sustain the verdict is not raised. 

The evidence shows that, at the time he met his death, Joseph Haymann was 
riding on a bicycle, going south on Thirty-Fifth Street in the city of Galveston. He 
had approached Thirty-Fifth Street from the east on Church Street, and as he turned 
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south on Thirty-Fifth Street he met two cotton trucks going north on Thirty-Fifth 
Street at a speed of about 15 miles an hour. When confronted with these trucks he 
attempted to pass between them, and was either struck by the truck coming up 
the west side of Thirty-Fifth Street and thrown under the wheels of the other 
truck, or, in attempting to avoid the truck on the west side of he street he lost conrol 
of his bicycle and fell under the other truck and was instantly killed thereby. The 
jury found that the truck going up the west side of Thirty-Fifth Street belonged to 
the defendant, Hanson; that the truck was not being driven in a careful and prudent 
manner with regard to the place and circumstances, and that such negligent driving 
of the Hanson truck was the proximate cause of the death of Joseph Haymann. 
They further found that the truck was being driven on the wrong side, of the street, 
and that this fact, the speed at which it was being driven, and the failure of the 
driver to give sufficient clearance or space for the deceased to pass in safety or to 
give any warning of the approach of the truck, each proximately contributed to the 
death of the deceased. They further found that the driver of the truck after he 
discovered the peril of the deceased failed to use proper care to prevent his injury 

While the evidence upon all of these issues is by no means satisfactory to us 
we cannot say that there is no evidence raising these issues, and we are not authorized 
to reverse the judgment upon the ground presented by appellants’ brief. Choate v. 
Railway Co., 36 S. W. 247, 37 S. W. 319, 90 Tex. 82. The ordinances pleaded by 
appellees were not introduced in evidence, and the issues of negligence submitted to 
and passed upon by the jury were not based upon any ordinance. 

Appellants’ contention that there was no evidence authorizing the court to submit 
the case to the jury is predicated upon the theory that there was no evidence that the 
truck of appellan, at the time it is alleged to have negligently cause his death of 
the deceased, was being driven by a servant of appellant. The evidence upon this 
issue is, as before stated, not as satisfactory as it should and might have been, and 
dependns largely upon inference. 

[3] One of the plaintiff's witnesses, when being cross-examined by appellants’ 
attorneys on his statement that the truck belonged to Hanson, gave as one of his 
reasons for identifying the truck that he knew “Hanson’s driver.” This witness was 
not asked to give the name of the driver, and the identity of the driver is not shown 
by any other testimony. The evidence does show, however, that appellant, on the 
date of the occurrence in which the deceased was killed, was operating a number of 
trucks in the city of Galveston. He had a record of all of his truck drivers on that 
day, and, while he introduced the testimony of some of his drivers, each of whom 
testified that he did not drive the truck which it is alleged caused the death of the 
deceased, he failed to introduced the testimony of a majority of his drivers and to 
explain or account for such failure. Under this state of the evidenece, we cannot 
say as a matter of law that the court was not authorized to find that the truck which 
caused the death of the deceased was being driven by one of appellant’s drivers. 
This issue was not submitted to the jury. Appellant made no request that it be sub- 
mitted, and there being some evidence to sustain such finding by the court, we must 
assume in support of the judgment that the court so found. 

The appellant casualty company likewise complains of the judgment only on the 
grounds that the trial court erred in striking out the appellant, Hanson’s, plea in 
abatement, and erred in refusing to instruct a verdict in its favor. What we have 
said in considering the brief of appellant, Hanson, disposes of the first ground for 
reversal presented by the casualty company. 

4] We agree with this appellant in its second contention that the trial court 
erred in refusing to instruct a verdict in its favor. The bond executed by the casualty 
company in favor of the appellant, Hanson, is purely oné of indemnity, by which the 
company obligates itself to indemnify and save harmless the obligee Hanson— 
“against any loss or expense arising from liability imposed by law or claims for 
damages on account of personal injuries or deaths accidently suffered or alleged to 
have been suffered by any person or persons, not employed by the assured, by reason 
of the ownership, maintenance, use and operation of the automobiles described in 
statement attached.” 

There is no privity of contract between appellees and the appellant casualty 
company. The bond was not executed for their benefit, and they have no cause of 
action thereon against this appellant. 

It follows, from the conclusions above expressed, the judgment of the court below 
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against appellant, Hanson should be affirmed, and the judgment against the casualty 
company reversed and judgment here rendered in its favor, and it has been so ordered. 

Affirmed in part, and reversed and rendered in part. 

On Motion for Rehearing. 

[5] Appellant Hanson has filed quite a lengthy motion for rehearing, in which 
most of the material evidence upon the question of the identification of the truck 
and driver alleged to have caused the death of the deceased, and upon the issues of 
negligence submitted to the jury, is set out and discussed, and it is argued with much 
force that the evidence is not sufficient to sustain the finding that the truck was driven 
by one of Hanson’s drivers, nor the verdict of the jury upon the issues of negligence 
submitted to it. As shown in our original opinion, no such question is presented in 
appellants’ brief. The only question presented by the brief, arising upon the evidence, 
is whether the trial court erred in refusing to instruct the jury to return a verdict in 
favor of appellant. 

The question thus presented only involves the inquiry of whether there is any 
legal evidence tending to show the existence of the facts sought to be established, or, 
in other words, raising the issue of the existence of such facts. That this question is 
different from that presented by the motion, and that we are not authorized, under 
an assignment complaining of the refusal of the trial court to instruct a verdict for 
the defendant, to pass upon or consider the question of whether the verdict of, the 
jury is supported by sufficient evidence, or is against the great weight and preponder- 
ance of the evidence, is well settled by the decisions of our Supreme Court. Choate 
v. Railway Co., 44 S. W. 69, 91 Tex. 406. 

Upon the question of whether the driver of the truck was, at the time of the 
accident which caused the death of the deceased, using the truck for a purpose 
authorized by appellant, the motion quotes the testimony of appellant to the effect 
that, from his knowledge obtained from his records, none of his 24 drivers on the 
day in question would likely have been on Thirty-Fifth Street with an empty truck, 
and that if any driver was driving an empty truck of his at the time and place in 
question such driver was not engaged in the performance of the duties of his employ- 
ment. This testimony of appellant, standing alone, might be sufficient to destroy the 
inference arising from his ownership of the truck and the fact that it was being 
driven by one of his drivers that it was being used in his business or for a purpose 
authorized by him. 

But this is not all of appellant’s testimony on this point. He further testified: 

“No, sir; the men did not report to the stables or garage before going to their 
meals or upon returning from their meals. They went from their work to their 
meals and back to their work; yes, sir. They left the garage in the mornings and 
came in in the evenings. I had about 24 or 25 trucks at that time. No, sir; I didn’t 
have above 29 trucks at that time. No; I have no personal knowledge as to where 
the men were at any time except from the slips. All I can tell you is where they 
should go. No, sir; I was not in the neighborhood of Thirty-Fifth and Church at 
that time. I did not say that, Judge, that there was no truck of mine along there at 
that time. I said there shouldn’t have been, in performing the work they were doing. 
I am testifying to where they should have been according to the record. I mean that 
I have a method of handling my business that if they should get to Harriss, Irby & 
Vose’s at 11:30 or 20 minutes to 12, or 15 minutes to 12, they would take a load of 
cotton there and come away with that load of cotton.” 

We think it clear that appellant’s testimony, as a whole, fails to show that his 
driver was not using the truck for a purpose authorized by him at the time and 
place of the occurrence in which deceased met his death. 

We adhere to the conclusions expressed in our original opinion, and the motion 
for rehearing is refused. 


FIREMAN’S FUND INS. CO. v. GALLOWAY et al. (No. 7474.) 
(Court of Civil Appeals of Texas. San Antonio. Jan. 20, 1926. Rehearing 
Denied Feb. 17, 1926.) 

281 Southwestern Reporter 283 


1. INSURANCE. 


Loss-paying clause of policy containing spaces left blank, so as to be ambiguous 
and meaningless may be disregarded. 


(For other cases, see Insurance, Dec. Dig., § 146[1].) 
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INSURANCE—PROVISION THAT POLICY SHALL BE VOID IF ANY 

CHANGE TAKES PLACE IN NOTE SECURED BY MORTGAGE ON 

INSURED POLICY WILL BE STRICTLY CONSTRUED AGAINST IN- 

SURER DRAWING POLICY. 

Provision that policy shall be void if any change takes place in note secured by 
mortgage on insured property will be strictly construed against insurer drawing 
policy. 

(For other cases, see Insurance, Dec. Dig., § 146[3].) 


3. INSURANCE—TRANSFER OF NOTE BY BLANK INDORSEMENT 
AS COLLATERAL SECURITY, WITH RIGHT TO COLLECT UNDER 
INSURANCE POLICY, HELD NOT VIOLATION OF CLAUSE PRO- 
HIBITING ASSIGNMENT. 

Transfer of note secured by chattel mortgage on car insured against fire, with- 
out knowledge of insurer, which transferee took as mere collateral security on car, 
with right to-collect under policy, held not violation of clause providing against as- 
signment of policy before loss. 

(For other cases, see Insurance, Dec. Dig., § 347.) 


4. INSURANCE—INSURER LIABLE TO INDORSEE OF NOTE RECOG- 
NIZED IN LOSS-PAYING AND EXTENSION CLAUSE OF NOTE 
WILL NOT VOID POLICY. 

Where loss-paying clause in policy is made payable to creditor of assured or 
order, insurer is liable to indorsee of note, nor will extension of time of payment ren- 
der policy void. 

(For other cases, see Insurance, Dec. Dig., § 581.) 

5. INSURANCE. 

Suit on policy may not be defended for failure of proof of loss, where proof 
was refused by insurer’s local agent. 

(For other cases, see Insurance, Dec. Dig., § 558[2].) 


6. INSURANCE—MARKET VALUE OF INSURED AUTOMOBILE AT 
CITY IS SUFFICIENT TO SUPPORT FINDING AS TO PLACE AND 
VALUE, THOUGH BURNED ON NEARBY HIGHWAY. 

In action on fire policy, market value of insured automobile at city is sufficient 
to support finding as to place and value, though burned on nearby highway. 
(For other cases, see Insurance, Dec. Dig., § 665[4].) 


7. INSURANCE—BURDEN IS ON INSURER OF AUTOMOBILE TO 
SHOW IT COULD HAVE BEEN REPAIRED, REBUILT, OR REPLACED 
AFTER FIRE. 

The burden to repair, rebuild or replace insured automobile, destroyed by fire, 
is on insurer, if it desires that such be done, and, in action on policy, insurer has 
burden of showing that such could have been done. 

(For other cases, see Insurance, Dec. Dig., § 646[8].) 

8. APPEAL AND ERROR. 

Where case is tried before court without jury, admission of irrelevant and im- 
material testimony is not ground for reversal, as court can disregard such evidence. 

(For other cases, see Insurance, Dec. Dig. § 1054[3].) 


9. INSURANCE—NOTICE OF LOSS OF AUTOMOBILE IMMEDIATELY 
AFTER FIRE, TO LOCAL AGENT, RESULTING IN SENDING AD- 
JUSTER, HELD SUFFICIENT. 

Notice of loss of insured automobile, immediately after fire, to local agent of 
insurer, whereafter adjuster of company went out to see car where it was burned, 
and fully identified it, as well as offer of proof of loss to local agent, held sufficient 
notice. 

(For other cases, see Insurance, Dec. Dig., § 540.) 

10. INSURANCE. 

Further notice or proof of loss is not necessary after personal inspection and 
denial of liability by adjuster of insurer. 


(For other cases, see Insurance, Dec. Dig., § 559[1].) 
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11. INSURANCE—BANK, ACQUIRING NOTE RECOGNIZED IN LOSS- 
PAYING CLAUSE OF POLICY ON AUTOMOBILE, HELD PROPERLY 
ALLOWED TO INTERVENE. 

In action on fire policy on automobile, bank, acquiring note indorsed in blank and 
recognized in loss-paying clause of policy and chattel mortgage on automoible, re- 
garded as collateral security, held properly allowed to intervene. 

(For other cases, see Insurance, Dec. Dig., § 624[3].) 


12. INSURANCE—BANK, ACQUIRING NOTE RECOGNIZED IN LOSS- 
PAYING CLAUSE OF FIRE POLICY ON AUTOMOBILE, IS SUB- 
ROGATED TO RIGHT OF FORMER HOLDER IN PROCEEDS OF 
POLICY: 

Bank, acquiring note indorsed in blank and recognized in loss-paying clause of 
fire policy on automobile, held to have equitable lien entitilng it to be subrgoated to 
rights of former holder of note in proceeds from policy in case of loss by fire. 

(For other cases, see Insurance, Dec. Dig., § 581.) 

13. INSURANCE. 

Transfer of note recognized in loss-paying clause of fire policy on automobile 
held not new incumbrance or assignment of policy. 

(For other cases, see Insurance, Dec. Dig., § 330[2], 343.) 

14. INSURANCE. 


Pledge of policy as collateral for debt is not assignment working forfeiture 
without notice to insurer. 


(For other cases, see Insurance, Dec. Dig. § 347.) 


Appeal from District Court, Val Verde County; Joseph Jones, Judge. 

Action by John R. Galloway, Jr., and others, against the Fireman’s Fund In- 
surance Company. Judgment for plaintiffs, and defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 


Phil B. Foster and John J. & Ben F. Foster, all of Del Rio, for defendants in 
error. 

Cosss, J. Plaintiff in error was sued by defendants in error to recover 
on an automobile insurance policy. The plaintiff below alleged that on June 11, 1923, 
he was the owner of a Nash automobile, and that the same cost him, with accessories, 
the sum of $1.935, and that it was reasonably worth that sum of money; that on this 
date the defendant issued its policy of insurance in consideration of the premium of 
$76.37, to plaintiff, insuring him against damage by fire to the amount of $1,230, 
said policy covering from noon June 11, 1923, to noon of the 11th day of June, 1924; 
that said policy was duly attached to ‘plaintiff's petition and made a part thereof; 
that on February 24, 1924, during the life of the said policy of insurance, said auto- 
mobile was totally destroyed by fire; that the automobile at the time of the fire was 
reasonably worth the sum of $1,935; that plaintiff performed all of the conditions re- 
quired of him by the terms of the policy, and on the 24th day of March, 1924, plain- 
tiff gave notice and proof of fire and loss of the automobile and demanded payment 
under the policy; that thereby the defendant became bound to plaintiff in the sum 
of $1,230; and that defendant had not paid him the said sum of money, and plain- 
tiff prayed for his recovery in said sum, together with interest and costs and further 
relief. 

The defendant answered by pleas of abatement, stating that the suit was pre- 
maturely brought and that no proof of loss was furnished as required by the. policy, 
etc., and specially pleaded that the policy became void, because after its issuance 
in violation of its terms, the plaintiff mortgaged the same to the Del Rio Bank & 
Trust Company, which effected a change in the nature of the insurable interest in 
plaintiff ; and was further avoided by being frequently or habitually used as a public 
delivery conveyance carrying passengers for hire, all of which was done without 
the insurance company’s knowledge or consent. The defendant also pleaded other 
defenses to avoid the policy, not necessary to mention. 

Plaintiff in error has filed 15 lengthy assignments of error, and submitted there- 


under 23 propositions of law, calling in question the judgment and rulings of the 
trial court. 
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{1] We do not think there is any merit in the proposition that blank spaces 
were left unfilled in the policies, and particularly so as there was no evidence to 
show its application to any particular class. All the parties understood to what it 
referred. The undisputed evidence shows that the purpose of the loss clause attached 
to the policy was to permit certain mentioned incumbrance, and there was no agree- 
ment to render the policy void if the certain indebtedness was not paid within 10 
days after its maturity. The data was furnished by the local agent of the company 
to the company’s general agent, who drew the policy as to what it should contain; 
which agent could have filled in the blanks. 

In drawing the policy the blanks were filled in in one clause and left blank in 
others, rendering that part of the loss-paying clause ambiguous and meaningless. 
Under such stated conditions it is not error for the court to discard that part of the 
clause leaving blank spaces, as ambiguous and meaningless, and give effect to those 
clauses consistent with the evidence where the spaces are filled in. 

{2] The provision that the insurance policy shall be void in case that any change 
takes place in the note representing the indebtedness on the insured property will be 
most strictly construed against plaintiff in error, who drew it. 

[3] The transfer of the note by blank indorsement by Dubus to the Del Rio 
Bank & Trust Company, without plaintiff in error’s knowledge, which bank took it as 
merely collateral security on the car, with the right to collect under the insurance 
policy, was not a violation of the clause providing against the assignment of the 
policy before loss. 

It is evident from the testimony, and it was understood that the policy was to 
insure an automobile for John R. Galloway, and the loss to be payable to L. G. Dubus, 
as his interest may appear, and the company left the spaces in other loss payable 
clauses blank at the time of delivery of the policy, and it is not shown that the policy 
was delivered through error before the blank spaces were filled in. The loss form 
seems to have been prepared for cases in which there was a series of notes, whereas 
in this case there was but one note. So the proper construction of that policy was 
made by the trial court that the first payable clause cannot be given effect, because 
it is ambiguous and meaningless, and has no application to the right of the ee 
to recover under the policy. 

In the case of Hartford Fire Insurance Co. v. Owens (Tex. Civ. App.) 272 S. W. 
611 (writ of error refused, it is substantailly held: 

Article 4892. Vernon’s Sayles’ Annotated Civil Statutes 1914, “precludes defense 
to suit on insurance policy that property insured is incumbered by a lien or mort- 
gage, whether breach of condition against such incumbrance contributed to or brought 
about loss, as required by article 4874A or not.” 

And also that— 

“Provision in a policy against liability for loss or damage to insured atuomobile, 
‘while incumbered by any lien or mortgage,’ held void under Vernon’s Sayles’ Ann. 
Civ. St. 1914, art. 4892, as provision for forfeiture.” 

It is held in the Scottish Union & National Insurance Co. of Edinburgh v. An- 
drews & Matthews, 89 S. W. 419, 40 Tex. Civ. App. 184, that— 

The “transfer and delivery of the policy to Cooke as collateral to secure the 
payment of the indebtedness due the bank was not a violation of the clause pro- 
hibiting the assignment of the policy before loss. It seems to be well settled that a 
clause in a policy_of insurance which in general terms prohibits its assignment before 
loss should be construed as only intending to prohibit a complete and absolute divesti- 
ture of title by the insured, and not a mere conditional transfer to a creditor, which 
in effect would only give the creditor a lien upon the proceeds of the policy, in event 
of loss, to secure his unpaid indebtedness. 

The transfer of the policy to secure the bank was made by Dubus without John 
R. Galloway’s knowledge or consent and should not affect his right to recover on 
the policy. Besides, being a mere transfer of the note, the policy went as collateral 
security to secure the debt therefor. It was not an assignment of the policy and can- 
not be considered a violation of the clause prohibiting the assignment of the policy 
in toto. 

{4] When a loss clause is made payable to the creditor of the assured, or order, 
such a note can be extended without affecting liability, the insurer, already being 
bound by the note, is bound by all its provisions, and is so liable to an indorsee of 
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the note, and an extension of time of payment of the note will not render the policy 
void. 

By statute, any clause in the policy rendering the policy void in case the prop- 
erty is incumbered by lien or a mortgage is made unlawful and the insurer is pre- 
cluded from defending on that ground. 

[5] Proof of loss was offered and attempted to be delivered to the local agent 
within the required time, and was refused by plaintiff in error’s local agent, and there 
is no merit in its contention. Besides, plaintiff in-error sent the adjuster to the scene 
of the fire and later wrote the local agent to accept proof of loss, provided insured 
would take what it would cost in attorney’s fees to defend the suit, stating proof of 
loss blanks would be furnished, which letter was delivered to defendant in error. 

[6] We think the testimony was sufficient to show that the car was totally de- 
stroyed and its market value at Del Rio, though burned out on the nearby highway, 
and justified the finding of the court on the issue of place and value. 

[7] The burden to repair, rebuild, or replace the automobile is on plaintiff in 
error, if they desire it done, as they have the option of repairing, replacing, or re- 
building the automobile after the fire, and the burden is on them to show that the 
car could have been repaired, rebuilt, or replaced. 

{8] In regard to the objections urged against the rulings of the court on the ad- 
missibility of testimony, etc., it must be remembered that this case was tried before 
the trial court without a jury, and that the court is able itself to disregard and not 
consider irrelevant and immaterial testimony. 

Defendant in error met the requirements of the policy by ample testimony, and 
the court found that the actual cash value of the property destroyed was $1,500. 

[9, 10] As to notice of loss, immediately after the fire, the next morning, the 
local agent was notified and the local agent wrote to the company, and something 
like a month thereafter the adjuster of the company and defendant in error went 
out to see the car where it was burned, and the car was fully identified by him. The 
adjuster stated he could not pay him, but would leave it to the company. Proof of 
loss was then prepared and submitted to the local agent, who declined to receive it, 
and gave to defendant in error’s attorney the letter above referred to, and also 
wrote a letter to defendant in error’s counsel “sating the plaintiff’s policy was null 
and void.” 

Clearly sufficient notice was given, if any was required under the circumstances 
of this case. Indeed they made a personal inspection and denied any liability what- 
ever, and hence there was no necessity to give any further notice of loss or furnish 
any further proof thereof. Oklahoma Fire Insurance Co. v. McKey (Tex. Civ. App.) 
152 S. W. 440; Fire Association of Philadelphia v. Jones (Tex. Civ. App) 40 S. W. 
44; Connecticut Fire Insurance Co. v. Hilbrant (Tex. Civ. App.) 73 S. W. 558; Scot- 
tish Union & National Insurance Co. v. Moore, 81 S. W. 573, 36 Tex. Civ. App. 312; 
Orient Insurance Co. v. Wingfield, 108 S. W. 788, 49 Tex. Civ. App. 202; Sun Mutual 
Insurance Co. v. Mattingly, 13 S. W. 1016, 77 Tex. 162; Merchants’ Insurance Co. 
of New Orleans v. Nowlin (Tex. Civ. App.) 56 S. W. 198; Delaware Underwriters 
v. Brock, 211 S. W. 779, 109 Tex. 425; St. Paul Insurance Co. v. Pipkin (Tex. Civ. 
App.) 207 S. W. 360; Article 5714, Vernon’s Sayles’ Civil Statutes of Texas; Royal 
Casualty Co. v. Nelson (Tex. Civ. App.) 153 S. W. 674. 

{11] There was no error in permitting the Del Rio Bank & Trust Company 
to intervene herein. The bank acquired the note by purchase, which note was in- 
dorsed in blank, and the chattel. mortgage was regarded as collateral security; and 
the bank “never took any mortgage from Mr. Galloway on this car to the bank— 
we simply took the note and security as Mr. Dubus had it, and are still carrying it 
that way.” 

[12] John Galloway was the only person who could assign the policy. He did 
not do so, and it was never out of his possession. By the indorsement of the note 
in blank by Dubus, it was to pass the title to the note to the bank, as the owner of 
the same in due course of trade, which under the facts created an equitable lien in 
the bank entitling it to be subrogated to the rights of Dubus in the proceeds from 
the policy, in case of loss by fire. 

[13] These acts constituted so new incumbrance or legal transfer or assignment 
of the policy as such. In no event would the policy be voided under the existing 
facts proven, because the Revised Statutes of Texas, art. 4892, stands guard against 
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such technicalities. McPherson v. Camden Fire Ins. Co. (Tex. Com. App.) 222 S. W. 
215; Hartford Fire Ins. Co. v. Owens (Tex. Civ. App.) 272 S. W. 611; Whiting v. 
Burkhardt et al., 60 N. E. 1, 178 Mass. 535, 52 L. R. A. 788, 86 Am. St. Rep. 503. 

[14] The pledge of an insurance company’s policy as collateral security for a 
debt does not operate as an assignment of the policy, so as to work a forfeiture, 
without notice to insurer. Scottish Union, etc. v. Andrews & Matthews et al., 89 
S. W. 419, 40 Tex. Civ. App. 184; Cromwell v. Brooklyn Fire Ins. Co., 39 Barb. 
(N. Y.) 227; Griffey v. New York Central Ins. Co., 3 N. E. 309, 100 N. Y. 417, 53 
Am. Rep. 202; Merrill v. Colonial Mut. Fire Ins. Co., 47 N E. 439, 169 Mass. 10, 61 
Am. St. Rep. 268. 

From the large record and numerous points raised and presented to the court 
for solution, we feel that the case was faithfully and fairly tried and justice ad- 
ministered. 

Finding no reversible error assigned, the judgment is affirmed. 
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CASUALTY 

SAVANNAH KAOLIN CO. v. TRAVELERS’ INS. CO. (No. 16397.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 13, 1926.) 
es 131 Southeastern Reporter 919 

INSURANCE—PROVISION THAT LIABILITY POLICY WAS UNAPPLI- 
CABLE TO EMPLOYMENTS IN VIOLATION OF LAW AS TO AGE 
ane VIOLATION OF CHILD LABOR ACT ONLY (LAWS 

» p. 88, § 1). 

Provision of employers’ liability policy that it should not apply to injuries by 
persons employed in violation of law as to age contemplates violation of Child Labor 
Act, § 1, but does not contemplate a criminal violation of that act. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Error from City Court of Savannah; John Rourke, Jr., Judge. 

Suit by the Savannah Kaolin Company against the Travelers’ Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

_ McIntire, Walsh & Bernstein and A. B. Bernstein, all of Savannah, for plaintiff 
in error. 

Harris, Harris & Popper, of Macon, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 1. A provision in an employers’ liability policy of insurance to the 
effect that the policy shall not apply to injuries sustained by any person employed by 
the insured “in violation of law as to age, or under the age of fourteen years, if there 
is no legal age limit,” contemplates, when applied to an employment in Georgia, a vio- 
lation of the terms of the Georgia Child Labor Act, which prohibits the employment 
of any person under 14 years of age, except under certain named conditions. Ga. L. 
1914, p. 88, § 1; Park’s Ann. Code, §3149 (a). It does not contemplate a criminal 
violation of that act, which can be had only where the employer knowingly employs a 
person under the prohibited age. 36 C. J. 1088, § 64; Lockwood v. Attna Life Ins. 
oe 8 Ohio App. 444; Buffalo Steel Co. v. Aitna Life Ins. Co. (Sup.) 136 N. Y. S. 
977 (4). 

2. In a suit by the insured against the insurer upon such a policy, the verdict 
found for the defendant was authorized. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


JOY FLORAL CO. et al. v. NORRIS. (No. 16906.) 
(Court of Appeals of Georgia, Division No. 1. Jan. 12, 1926. Rehearing 
Denied Feb. 4, 1926.) 

1. ASSIGNMENTS—WHERE INSURER PAID PLAINTIFF FOR DAMAGE 
TO AUTOMOBILE FROM COLLISION, SUIT SHOULD BE BROUGHT 
BY HOLDER OF LEGAL TITLE FOR INSURER’S USE. 

Where, prior to suit for damages to plaintiff’s automobile, insurer paid plaintiff 
its full value, plaintiff had no beneficial interest in suit, which could not be maintained 
unless petition was amended and action brought in name of holder of legal title for 
insurer’s use. 

(For other cases, see Assignments, Dec. Dig. § 120.) 

2. ASSIGNMENTS—EVIDENCE HELD TO SHOW OWNER OF AUTOMO- 
BILE HAD NO BENEFICIAL INTEREST IN SUIT. 

Evidence that owner of automobile had settled in full with insurer, and received 
full value of his property, held to show that he had no beneficial interest in suit for 
damages to it. 

(For other cases, see Assignments, Dec. Dig. § 137.) 

Bloodworth, J., dissenting. 

Error from City Court of Atlanta; H. M. Reid, Judge. 

Suit by A. L. Norris against the Joy Floral Company and others. Judgment 
for plaintiff, and defendants bring error. Reversed. or 

Jones, Evins, Moore & Powers and W. E. Arnaud, all of Atlanta, for plaintiff's 
in error. 

King, Spalding, MacDougald & Sibley and Estes Doremus, all of Atlanta, for 
defendant in error. 

Syllabus Opinion by the Court. . 
Broyies, C. J. [1] 1. Where the owner of an automobile, which was damaged 
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in a collision with a truck, brings suit for the damages against the owner of the 
truck, and where it develops during the trial that after the collision and prior to the 
filing of the suit an insurance company (which insured the plaintiff’s automobile 
against loss caused by collision) paid the plaintiff an amount equal to the full value 
of his automobile (the value it had immediately preceding the collision), and that 
the plaintiff has no beneficial interest in the action, although he retains the legal 
title to the automobile, the suit cannot be maintained, unless the petition be amended 
and the action brought in the name of the holder of the legal title for the use of the 
insurer. Atlanta Cadillac Co. v. Manley, 116 S. E. 35, 29 Ga. App. 522 (2), and 
citations. 

[2] 2. Under the ruling stated above, the court erred in repelling the evidence 
set forth in grounds 1 and 3 of the amendment to the motion for a new trial. That 
evidence strongly tended to show that the owner of the automobile had been settled 
with in full by the insurance company, that he had received the full value of his 
property, and that he had no beneficial interest whatever in the pending suit; and it 
should have gone to the jury with appropriate instructions from the court. 

3. In view of the above-stated rulings, the other special grounds of the motion 


for a new trial are not passed upon, as the alleged errors are not likely to recur 
upon another trial. 


Judgment reversed. 

Luke, J., concurs. 

Bloodworth, J. (dissenting). I cannot agree with the holding of my colleagues 
that “the suit cannot be maintained unless the petition be amended and action brought 
in the name of the holder of the legal title for the use of the insurer.” 




















































PARK v. FIDELITY & CASUALTY CO. OF NEW YORK. (No. 18871.) 
(St. Louis Court of Appeals. Missouri. Dec. 8, 1925. Rehearing 
Denied Dec. 29, 1925.) 

279 Southwestern Reporter 246 
1. INSURANCE—STATEMENTS IN SCHEDULE OF POLICY, IF FALSE, 

CONSTITUTED BREACH OF WARRANTY RENDERING POLICY 

VOID. 

Where, by terms of burglary insurance policy, acceptance of policy by assured 
constituted a warranty of statements contained in schedule, if such statement were 
false wholly or partly, there was breach of warranty rendering policy void. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

2. INSURANCE—STATEMENTS IN SCHEDULE OF BURGLARY POLICY 
CONSTITUTED BREACH OF WARRANTY. 

Statements in schedule of burglary policy, that assured was a widow whose 
income was derived from stocks, bonds, and real estate, and who had no business 
address, held to constitute breach of warranty, where assured was engaged in prac- 
tice as midwife. 

(For other cases, see Insurance, Dec. Dig. § 296.) 

3. INSURANCE—INSURER MAY NOT AVOID CONTRACT FOR 
ANSWERS INCOMPLETE ON THEIR FACE, UNLESS EVIDENCING 
DISSATISFACTION THEREWITH. 

If answers of assured are incomplete on their face, insurer, not making further 
inquiries or evidencing its dissatisfaction therewith, may not thereafter avoid contract. 

(For other cases, see Insurance, Dec. Dig. § 389[1]). 

4. INSURANCE—INSURER NOT ESTOPPED TO AVOID POLICY FOR IN- 
COMPLETE ANSWERS OF ASSURED. 

Insurer held not estopped to avoid policy of burglary insurance for incomplete 
answers of assured therein, by issuance of policy and failure to make further inquiry, 
where answers were complete on their face, and they did not appear to be untrue. 

(For other cases, see Insurance, Dec. Dig. § 389[1]). 

5. INSURANCE—BREACH OF WARRANTY RENDERS BURGLARY POL- 
ICY VOID, REGARDLESS OF MATERIALITY. 

In absence of statutes applicable to burglary insurance, character and effect of 
statements of assured in policy must be determined by common law, under which a 
breach of warranty renders policy void, whether statements are material to risk or not. 
(For other cases, see Insurance, Dec. Dig. § 268.) 
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6. INSURANCE—KNOWLEDGE OF INSURER ESSENTIAL TO ESTOP IT 
FROM SETTING UP BREACH OF WARRANTIES AS DEFENSE TO 
ACTION ON BURGLARY POLICY. 


Estoppel to set up breach of warranties as to income and occupation as a defense, 
in action on burglary policy, could be established only by evidence that, when appli- 
cation was made and policy issued, insurer knew insured’s occupation and sources of 
her income. 

(For other cases, see Insurance, Dec. Dig. § 389[1]). 

8. INSURANCE—GENERALLY, INSURANCE BROKER IS AGENT OF 

ASSURED. 

Generally, insurance broker is agent of assured, and not of insurer, and, after 
procuring a valid contract, is agent of neither party. 

(For other cases, see Insurance, Dec. Dig. § 98.) 


9. INSURANCE—WHETHER BROKER REPRESENTS INSURER OR AS- 
SURED DEPENDS ON FACTS. 
Whether insurance broker represents insurer or assured in procuring insurance 
depends on facts in each particular case. 


(For other cases, see Insurance, Dec. Dig. § 98.) 


10. INSURANCE—INSURANCE BROKERS HELD TO REPRESENT AS- 

SURED IN PROCURING POLICY. 

Insurance brokers represented assured, where she authorized her agent to procure 
policy, and he turned business over to brokers, who made application to insurer’s local 
agents, though insurer delivered policy to brokers for delivery to assured and brokers 
received percentage of the premium. 


(For other cases, see Insurance, Dec. Dig. § 98.) 


11. INSURANCE—INSURER NOT ESTOPPED TO SET UP BREACH OF 
ee BY KNOWLEDGE OF BROKER REPRESENTING AS- 
SURED. 


Insurer held not estopped to set up assured’s breach of warranties in policy of 
burglary insurance as to her income and occupation by knowledge of insurance 
brokers who represented assured in procuring policy. 


(For other cases, see Insurance, Dec. Dig. § 378[1]). 


Appeal from St. Louis Circuit Court; A. B. Frey, Judge. 

“Not to be officially published.” 

Action by Della Unger Park against the Fidelity & Casualty Company of New 
York. Judgment for plaintiff, and defendant appeals. Reversed. 

Taylor, Chasnoff & Willson, of St. Louis, for appellant. 

Patrick A. Lavin and James J. O’Donohoe, both of St. Louis, for respondent. 

BENNICK, C. This is an action to recover on a burglary insurance policy carried 
by plaintiff in defendant company. The verdict of the jury was for plaintiff in the 
total sum of $2,640, of which amount $200 represented the damages assessed for 
vexatious refusal to pay and $350 an allowance for attorneys’ fees. Complying with 
an order of court, plaintiff remitted the last two named items, and a judgment was 
entered in her favor in the sum of $2,090, from which defendant has appealed. 

The petition alleged that defendant had duly issued, executed, and delivered its 
policy of insurance, by the terms of which it agreed to indemnify plaintiff against 
loss by burglary, larceny, or theft of the property specified therein, that plaintiff sus- 
tained a loss by burglary and larceny, but that defendant disclaimed liability under 
said policy, and that such refusal to pay was vexatious, willful, in bad faith and 
without reasonable cause or excuse. 

The answer, after denying generally the allegations in the petition, alleged the 
making and breach by plaintiff of warranties (1) that no part of the premises men- 
tioned in the policy was used by any physician, surgeon, occulist, or dentist for the 
reception or treatment of patients; (2) that she had no business address; and (3) 
that she had no business or occupation, but was a widow, whose income was from 
stocks, bonds, and real estate. The answer further alleged that at the time of the 
issuance of the policy, and at all times during the policy period, plaintiff was a mid- 
wife, actively engaged in the practice of her profession as such, and deriving a sub- 
stantial portion of her income therefrom; that the premises occupied by her were 
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used by her for the practice of her said profession and for the reception and treat- 
ment of her patients. 

To this answer plaintiff filed a reply, in which, after a general denial, it was 
alleged that at the time application was made for the policy, when it was issued, and 
ever since, defendant knew the use that was made of the premises, plaintiff’s business 
and occupation, and the sources from which she derived her income; that with such 
knowledge defendant issued and delivered the policy and collected and held the 
premium, whereby it had waived its right and was estopped to set up breach of war- 
ranties as a defense. 

The evidence disclosed that at the time the policy was issued, and during its 
term, plaintiff resided in a residence owned by her at 6291 Bartmer avenue in Uni- 
versity City, St. Louis county, Mo. Her first husband, Chas. F. Unger, had died in 
April, 1921, and some time subsequent to the institution of this action she had 
married one William Park. 

From October 6, 1919, to October 6, 1920, plaintiff and her husband had carried 
a policy of burglary insurance in the Aitna Casualty & Surety Company. Upon the 
expiration of that insurance, a policy in the sum of $1,000 was issued by defendant. 
At the end of the year, the policy was renewed, and on December 12, 1921, the amount 
of insurance was increased to $2,000; the last-mentioned policy being the one sued on. 

The evidence was that for 18 years palintiff had procured practically all her 
insurance from one Edgar R. Smythe, who was associated with the brokerage firm 
of Weissenborn & Reynolds; that plaintiff would simply tell him to secure the insur- 
ance, and he in turn would give the order to Weissenborn & Reynolds; that plaintiff 
would determine the amount of insurance she wished, but would not select the com- 
pany; that, when Smythe was out of the city, either Weissenborn or Reynolds would 
take care of her business; that Smythe received a commission out of the premium. 

Plaintiff’s first burglary insurance policy in the Aitna Company had been procured 
through Weissenborn & Reynolds, who had signed that policy as general agents, but 
at the time of the issuance of the policy sued on they had no burglary insurance con- 
nection, but with respect to such insurance were simply brokers. Smythe occupied 
the same status. 

It appeared that, in procuring the policy sued on, Julius Weissenborn, manager 
of the casualty department for Weissenborn & Reynolds, made out an application, 
which was forwarded to defendant’s agent, Hoffman & Sons Company. .The infor- 
mation used in filling out the application was obtained from previous policies which 
had been issued to plaintiff through Weissenborn. & Reynolds, one of them being the 
Etna policy. When the application reached Hoffman & Sons, the risk was passed 
upon by A. G. Baare, and, being accepted, the policy was issued and signed by Hoff- 
man. Baare passed upon the acceptability of the risk, basing his judgment upon the 
schedule of warranties which appeared in the application blank. The policy was then 
sent to the office of Weissenborn & Reynolds, where a red sticker bearing the name 
of that firm was pasted on it. Credit was extended to Weissenborn & Reynolds by. 
Hoffman & Sons Company, and at the end of each month a settlement was made; 
Weissenborn & Reynolds retaining their commissions out of the premiums. 

The policy provided that it was issued in consideration of the premium and of 
the statements set forth in the schedule, and which, by the acceptance of the policy, 
were made and warranted by plaintiff to be true. Among the statements in the 
schedule were the following: . 

“Statement 1: The name of the assured is Mrs. Della Unger. 

Statement 2: The location of the building in which the assured resided is 6291 
Bartmer avenue, University City, St. Louis county, Mo. 

“Statement 3: The building is private residence. 

“Statement 6: No part of the premises is * * * used by any physician, 
surgeon, oculist, or dentist for the reception or treatment of patients, except as 
follows: No exceptions. 

“Statement 10: The business address of the assured is none. 

“Statement 11: The business or occupation of the assured is widow (income 
from stocks, bonds, and real estate).” 

The evidence disclosed that plaintiff had been a midwife since 1906, and was 
engaged in the practice of her profession as such at 6291 Bartmer avenue at the time 
the policy sued on was written; that she received patients in her home, the reception 
room being on the first floor, and the consultation room, in which she kept her equip- 
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ment, being upstairs; that there was a sign in front of her house reading “Della 
Unger, Midwife,” and that a portion of her income was. derived from her profession. 
The fact that she was a midwife was known to Smythe and Weissenborn & Reynolds, 
but was not known to Baare or Hoffman & Sons Company. Baare testified that he 
had never approved an application for burglary insurance made by one who was dis- 
closed to be a midwife. 


On the evening of December 10, 1922, plaintiff left her home in company with 
William Park, and upon her return was robbed by three men, who had broken open 
the rear window and had entered the house during her absence. The next day the 
sheriff of St. Louis county was notified, and a claim forwarded to defendant, by whom 
liability was subsequently denied, and the amount of the premiums with interest 
tendered into court. 


At the close of plaintiff's case, and again at the close of the whole case, defendant 
unsuccessfully demurred to the evidence. Plaintiff went to the jury upon one instruc- 
tion on the measure of damages, submitting also the issue of vexatious delay. 


Defendant assigns as error the action of the trial court in overruling the demur- 
rer to the evidence offered at the close of the entire case. In support of its contention, 
it is argued that the statements contained in the schedule were warranties, that the 
breach of the warranties was clearly shown, and that consequently plaintiff was not 
entitled to recover, inasmuch as there was no evidence that defendant had waived 
its right or was estopped to set up such breach of warranties as a defense. 


[1] Under the specific terms of the policy itself, its acceptance by plaintiff 
constituted a warranty on her part that the statements contained in the schedule of 
the policy were true. Accordingly, if such statements were false in whole or in part, 
there was a breach of warranty so as to render the policy void. Pacific Mutual Life 
Ins. Co. v. Glaser, 245 Mo. 377, 150 S. W. 549, 45 L. R. A. (N. S.) 222; Mers v. 
Franklin Ins. Co., 68 Mo. 127; Aloe v. Mutual Reserve Life Ass’n, 147 Mo. 561, 49 
S. W. 553; Lieberman v. American Bonding & Casualty Co. (Mo. App.) 244 S. W. 
102; McDermott v. Modern Woodmen of America, 97 Mo. App. 636, 71 S. W. 833; 
Commercial Bank v. American Bonding Co., 194 Mo. App. 224, 187 S. W. 99; Krey 
Packing Co. v. U. S. Fidelity & Guaranty Co., 189 Mo. App. 591, 175 S. W. 322. 

[2] We cannot escape the conclusion that there was a breach of warranty in 
this case. The statements in the schedule showed plaintiff to be a widow whose in- 
come was derived from stocks, bonds, and real estate, and who had no business 
address. It is true that plaintiff was a widow, and received income from investments, 
but, in addition, she was a midwife, actively engaged in the practice of her profession, 
maintaining an office, and receiving her patients at her home, and deriving a portion 
of her total income therefrom. 

[3, 4] But plaintiff argues that at most the answers were only partial or incom- 
plete, and that, inasmuch as defendant failed to make further inquiry, but instead 
issued the policy, it may not avoid the contract. However, the test in this respect is 
not whether the answers were merely partial and incomplete, but whether they were 
incomplete on their face. If so, and the insurance company, thus put upon its guard, 
failed to make further inquiries concerning the matter or to do any act evidencing 
its dissatisfaction therewith, it may not thereafter avoid the contract for such partial 
or incomplete answers. Golding v. Modern Woodmen of America, 213 Mo. App. 171, 
250 S. W. 933. But, in the case at bar, the answers were complete on their face, and 
there was nothing in the schedule to suggest to defendant that plaintiff was actively 
engaged in the practice of midwifery, with her office in her residence on Bartmer 
avenue, or was other than a widow, with no business or occupation, living on the 
income from her investments. 

There is also the suggestion that answers to compound questions, true in part, lay 
no foundation for the breach of warranties. Even if this argument of learned counsel 
for plaintiff is correct in the premises, we gather from the brief that it is intended to 
apply only to statement 6, and we may concede that the evidence fails to show any 
breach of warranty in that respect. Plaintiff was neither physician, surgeon, oculist, 
nor dentist, and clearly the defense in this case must be determined by plaintiff's 
warranties that she was a widow with no business address, deriving her income 
from stocks, bnds, and real estate. 

[5] Another contention of plaintiff is that the demurrer was correctly over- 
ruled, for the reason that defendant failed to plead or prove that the policy would not 
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have been issued had the real facts been known to it respecting which the warranties 
were made, or, to put it another way, that there was no showing that the statements 
in the schedule were material to the risk. It is true that the status of warranties and 
the effect of their breach have been changed in certain types of cases by the statutes 
of the state, so that warranties, if not material to the risk, shall be construed as 
representations. But these statutes have to do only with fire, tornado, or cyclone 
insurance, and do not include burglary or theft insurance within their terms. Even 
were this policy covered by such statutes, there is evidence that Baare had never 
approved an application for burglary insurance from one who was disclosed to be a 
midwife. However, in the absence of statutes affecting the question, the character 
and effect of the statements must be determined by the common law, and, hard though 
the rule may be, a breach of warranty renders the policy void, whether the state- 
ments are material to the risk or not, Prentiss v. Illinois Life Ins. Co. (Mo. Sup.) 
225 S. W. 695; Aloe v. Muutal Reserve Life Ass’n, Pacific Mutual Life Ins. Co. v. 
Glaser, McDermott v. Modern Woodmen of America, Commercial Bank v. American 
Bonding Co., and Lieberman v. American Bonding & Casualty Co., supra. 


[6] We think it is clear, therefore, that plaintiff was not entitled to recover, 
unless there were facts which showed that defendant had waived or was estopped to 
set up such breach of warranties as a defense. Such waiver could be shown or 
estoppel established only by evidence that, at the time the application for the policy 
was made, and when it was issued, defendant knew plaintiff’s business and occupation, 
the use she made of her home, and the sources from which she derived her income. 


[7] In determining this question, we are mindful of the rule that, when plaintiff 
set up waiver and estoppel by way of confession and avoidance in her reply, the 
burden of proof to establish such issues was upon her, and, in the absence of such 
proof, a demurrer to the evidence should have been sustained. Reithmuller v. Fire 
Ass’n of Philadelphia, 38 Mo. App. 118; Royle Mining Co. v. Fidelity & Casualty 
Co., 161 Mo. App. 185, 142 S. W. 438. 


There is nothing in the record to indicate that Baare or Hoffman & Sons Com- 
pany knew that plaintiff was a midwife, actively engaged in the practice of her pro- 
fession at her home, and deriving a portion of her income therefrom, unless such 
knowledge may be imputed to them from the knowledge possessed by Smythe and 
Weissenborn & Reynolds, who admittedly knew such facts. Whether or not a 
waiver was shown, therefore, depends upon whether or not Smythe and Weissenborn 
& Reynolds were the agents of plaintiff or of defendant. 


[8, 9] Generally an insurance broker is the agent of the assured and not of the 
insurer, and, after procuring a valid contract, is the agent of neither party. Edwards 
v. Home Ins. Co., 100 Mo. App. 695, 73 S. W. 881; Pringle v. Attna Life Ins. Co., 
123 Mo. App. 710, 101 S. W. 130; Smith v. American Automobile Ins. Co., 188 Mo. 
App. 297, 175 S. W. 113; Buck v. Stuyvesant Ins. Co., 209 Mo. App. 302, 237 S. W. 
840; Wolf v. Hartford Fire Ins. Co. (Mo. App.) 269 S. W. 701. But the ultimate 
decision as to which party the broker represents must depend upon the facts in each 
particular case. Farber v. American Automobile Ins. Co., 191 Mo. App. 307, 177 
S. W. 675; Pringle v. AZtna Life Ins. Co., and Smith v. American Automobile Ins. 
Co., supra. 

[10, 11] We think, under the facts in the case at bar, that Smythe and Weissen- 
born & Reynolds represented plaintiff in the transaction. Plaintiff, as had been her 
custom for 18 years, authorized Smythe to procure the policy for her, and, in so 
doing, made him her agent for such purpose. Smythe turned the business over to 
his associates, Weissenborn & Reynolds, who could not write burglary insurance 
themselves, but made application therefor to Hoffman & Sons Company, defendant’s 
local agents. This application was subject to approval or disapproval. The mere 
fact that, after approval, defendant delivered the policy to Weissenborn & Reynolds 
to be in turn delivered to plaintiff, would raise no presumption that defendant made 
such firm its agent for the purpose of filling out the application for the policy (Buck 
v. Stuyvesant Ins. Co., supra) ; nor would the fact that they received their compen- 
sation by deducting a percentage of the premium be conclusive upon that issue (Smith 
v. American Automobile Ins. Co., and Edward v. Home Ins. Co., supra). 

It follows from what we have observed that defendant’s requested instruction in 
the nature of a demurrer should have been given. Accordingly, the commissioner 
recommends that the judgment of the circuit court be reversed. 
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Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly reversed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


MORD v. NEW YORK INDEMNITY CO. 
(Supreme Court, Appellate Division, Second Department. March 19, 1926.) 
214 New York Supplement 693 
2. INSURANCE. 


Bailee may insure property bailed to full value, and may sue on policy, and re- 
cover on behalf of bailor actual loss sustained. 


(For other cases, see Insurance, Dec. Dig., § 115[3], 582, 624[1].) 


3. INSURANCE—UNDER THEFT POLICY, PROVIDING THAT LOSS 
OF PROPERTY HELD IN TRUST BY INSURED MAY BE ADJUSTED 
WITH OWNERS, HELD, THAT OWNERS COULD SUE INSURER 
WITHOUT INSURERED’S CONSENT. 

Under theft policy issued to fur-dressing company, providing that loss of prop- 
erty held in trust by insured might be adjusted with owners, and that payment to 
owners would satisfy loss, owners could sue insurer without insured’s consent. 

(For other cases, see Insurance, Dec. Dig., § 591%.) 


4. INSURANCE—FUR DRESSER’S BOOKS HELD SUFFICIENT, UNDER 
THEFT POLICY, REQUIRING IT TO KEEP BOOKS, THOUGH VALUE 
OF FURS BELONGING TO OTHERS, WAS NOT STATED THEREIN. 
Books of fur-dressing company, treating furs belonging to others, which showed 

date of receipt of skins, number and description thereof, name and address of owner, 

date of redelivery, and value of work done, but not value of skins, held sufficiently 
to comply with theft policy, requiring it to keep books, where insurer had right to 
resort to owners books for such information. 

(For other cases, see Insurance, Dec. Dig., § 335[3].) 


5. INSURANCE—COURT WILL ADOPT LIBERAL INTERPRETATION 
OF POLICY PROVISIONS REQUIRING KEEPING OF ACCOUNT 
BOOKS, IN CASE OF MERITORIOUS CLAIM. 

Where there is merit in claim, and insured has made bona fide effort to comply 
with provisions of policy requiring keeping of account books, court will adopt liberal 
interpretation of what constitutes account books. 

(For other cases, see Insurance, Dec. Dig., § 335[3].) 

Young, J., dissenting. 

Appeal from Supreme Court, Kings County. 

Action by George Mord against the New York Indemnity Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Argued before Kelly, P. J., and Rich, Manning, Young and Lazansky, JJ. 

Sidney J. Loeb, of New York City (Leon M. Prince, of New York City, on the 
brief), for appellant. 

Alfred B. Nathan, of New York City, for respondent. 

Ketty, P. J. We are of opinion that the books and accounts kept by the as- 
sured, the Star Fur Dressers’ Company, complied with the provisions of the policy. 
As indicated by its name, the assured was not the owner of the skins stolen. These 
skins were delivered to the assured by the owners, and taken to the fur-dressing 
factory in Greenpoint, where they were treated by the assured and then returned to 
the owners. The Fur Dressers’ Company kept books showing the date of receipt 
of the skins, the number and description of the skins received, and the name and 
address of the owner. The books also showed the date of redelivery of the skins 
to the owner and the value of the work done thereon by the fur-dressing company. 
The books did not state the value of the skins, and, from the very nature of the 
business of the assured, the value of the skins was not known to the fur-dressing com- 
pany, nor was the value of the skins considered in fixing the cost of the work. All 
of these books were exhibited to the insurance company after the loss. 

[1] The fur-dressing company was not the owner of the skins, it was the bailee 
thereof. The policy by the express terms covered property held in trust by the as- 





1098 The Insurance Law Journal, Vol. 66 [June, 1926 


sured while being conveyed to and from the place of business of the assured. 
The insurance company dealing with the assured in this case must be pre- 
sumed to know that they were not fur merchants, buying and selling furs, or keep- 
ing a stock of merchandise on hand. They were, as indicated by their name, en- 
gaged in the business of dressing furs, treating the fur-bearing skins owned by 
some one else, and sent to them for treatment. So the policy issued by the defend- 
ant covered, not only property of the Fur Dressers’ Company, but also the property 
held by them in trust. It is expressly provided in the policy that, in case of loss 
or damage to such property held in trust, the defendant company might adjust the 
loss either with the assured or with the owner or owners of the property, and pay- 
ment to the owners constituted full satisfaction of any claim for such loss by the 
assured. 

[2, 3] A bailee may insure property in his hands up to the full value thereof, 
and can sue on such policy, and recover on behalf of the bailor the actual loss sus- 
tained. Stillwell v. Staples, 19 N. Y. 401, and cases cited; Burke v. Continental In- 
surance Co. of City of New York, 76 N. E. 1086, 184 N. Y. 77-82. Under the terms 
of this policy, the owners, after the loss, could have sued the defendant without the 
consent of the Fur Dressers’ Company, and it is expressly provided that the insurer 
may settle the loss directly with the owners. The policy also provided that the in- 
surance company had the right to call for the production of all books, papers, and 
vouchers bearing in any way upon the claim, and for an examination under oath, 
not only of the Star Fur Dressers’ Company, but of their “associates in interest.” 
It would seem that the owners of the property were associated in interest with the 
Star Company so far as the insured merchandise was concerned. The plaintiff, at 
the trial, had the owners of the merchandise in court ready to testify to the value of 
the property, and offered to prove that the insurance company had actually examined 
the books of account of the respective owners; but the evidence was not received, 
because of the insistence of defendant’s counsel that he based his motion for dismissal 
of the complaint solely upon the ground that the books of the Fur Dressers’ Com- 
pany were not kept in accordance with the policy. 

[4] While I am inclined to think that this evidence was competent, despite de- 
fendant’s objection that it had no right to use the customers’ books, and that it had 
“no relation with the customers,” there can be no doubt that defendant appellant is 
here, asserting that it is not obliged to resort to any books other than those kept by 
the assured; that the precise amount of the loss must be disclosed on their books. 
I think the argument and the cases cited by appellant’s counsel have no application 
to the situation disclosed here. As a matter of fact, the books of the Fur Dressers’ 
Company contained all the necessary information, except the value of the goods sent 
to them for treatment; an important item, to be sure, but one as to which from the 
very nature of the business the assured could make no entries in their books. 
They had no independent knowledge of the value of these goods at the time of their 
receipt. Their books gave the name and address of the owner, a description of the 
particular pieces of fur sent to the assured for treatment, with the day and date of 
receipt and redelivery. 

Where the assured is the owner of merchandise covered by an insurance policy, 
and seeks to recover, it is only reasonable that his books and accounts should show 
reasonable compliance with the requirement of the policy, and contain evidence of the 
value of the property. In the case of the assured in the case at bar, any statement 
on the books concerning the value of the skins consigned to it for treatment would 
necessarily be hearsay. But the books and accounts kept by the Fur Dressers’ Com- 
pany, and exhibited to the representatives of the insurance company after the loss 
contained all the information possessed by the assured, and enabled the insurance 
company to ascertain the exact information as to the value of the merchandise stolen. 
They had the absolute right to resort to the books of the owners of the property, 
and to examine them under oath, as associates in interest with the assured. 

[5] “Where there is evident merit in the claim, and the insured has made a bona 
fide effort to comply with the provisions of the policy, in keeping honest books and 
accounts, however crude and unscientific they may be, the courts will adopt a liberal 
interpretation of what constitutes books of account, to the end that the insurer will 
be held to perform its contract” (Garten v. General Accident, Fire & Life Assur. 
Corp., Limited, of Perth, Scotland, 200 N. Y. S, 546, 547, 206 App. Div. 154, at 
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page 156). We have recently held that the courts should not take a narrow and re- 
stricted view of the clause relative to the keeping of books and accounts, to defeat a 
claim otherwise unassailable. Lenzer v. National Surety Co., 204 N. Y. S. 796, 
209 App. Div. 464, Second Department, opinion by Rich J., citing Harris v. General 
Acc. F. & L. Assur. Corp., 187 N. Y. S. 291, Appellate Term, First Department, 
opinion by McCook, J., not officially reported. I think the learned trial justice might 
have held as matter of law that the books of the assured in this case complied with 
the policy, but at defendant’s requést the question was submitted to the jury, and 
they found in favor of the plaintiff. 

We have examined the additional point presented by the appellant upon this 
appeal, viz. that the liability of the defendant was limited to $10,000, instead of 
$20,000. We think the learned trial justice correctly held as matter of law that 
under the terms of the “rider” attached to the policy, where defendant for additional 
premium increased its liability, as applied to the conceded conditions existing at the 
time of the robbery, the defendant was liable for the increased amount. 

The judgment should be affirmed, with costs. 

Rich, Manning, and Lazansky, JJ., concur. 

Young, J., dissents, being of opinion that plaintiff cannot recover under the 
terms of the policy, because of the failure of the assured to keep books and accounts, 
so that the amount of loss could be accurately determined therefrom. 


HOLLENBECK v. ETNA CASUALTY & SURETY CO. OF HARTFORD, 
CONN. 
Supreme Court, Appellate Division, Third Department. March 4, 1926.) 

214 New York Supplement 402 
JUDGMENT—JUDGMENT OF DISMISSAL AT END OF PLAINTIFF'S 
CASE, NOT RECITING THAT IT IS WITHOUT PREJUDICE, BARS 
SUBSEQUENT ACTION ON SAME CAUSE (CIVIL PRACTICE ACT, 
§ 482.) 

Under Civil Practice Act, § 482, judgment of dismissal at close of plaintiff’s 
case, not reciting that it is without purejudice, is final determination of merits, and 
bars subsequent action between parties, or their privies, on same cause of action. 

(For other cases, see Judgment, Dec. Dig., § 570[4].) 

2. JUDGMENT. 

Judgment of competent court on merits bars subsequent action between same 
parties on same cause of action. 

(For other cases, see Judgment, Dec. Dig., § 585[1].) 


3. JUDGMENT—JUDGMENT IS CONCLUSIVE EVIDENCE OF FACTS 
IN ISSUE, IN SUBSEQUENT ACTION BETWEEN SAME PARTIES, 
OR THEIR PRIVIES, THOUGH CAUSE OF ACTION IS NOT IDEN- 
TICAL. 


Determination by court on merits is conclusive evidence of facts directly in 
issue, in subsequent action between same parties, or their privies, even if cause of 
action is not identical. 

(For other cases, see Judgment, Dec. Dig., § 719.) 

4. JUDGMENT. 

Former judgment must be pleaded, to bar subsequent action, but need not be 

pleaded to make it conclusive evidence of facts determined. 


(For other cases, see Judgment, Dec. Dig., § 948[1].) 


5. JUDGMENT—JUDGMENT DISMISSING ACTION ON BURGLARY 

POLICY HELD CONCLUSIVE EVIDENCE IN SUBSEQUENT ACTION 

AS TO BREACH OF WARRANTY, AND WAIVER THEREOF (CIVIL 

PRACTICE ACT, § 482.) 

Under Civil Practice Act, § 482, judgment dismissing action on burglary in- 
surance policy at end of insured’s case, on ground that insured was guilty of false 
warranty, without stating that it was without prejudice, held conclusive evidence in 
subsequent action as to insured’s breach of warranty and insurer’s waiver thereof. 

(For other cases, see Judgment, Dec. Dig., § 720.) 
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JUDGMENT—QUESTIONS DETERMINED BY FIRST, JUDGMENT 
COULD NOT BE COLLATERALLY EXAMINED OR AMENDED, ON 
APPEAL FROM JUDGMENT IN SUBSEQUENT ACTION ON SAME 
CAUSE OF ACTION (CIVIL PRACTICE ACT, § 482.) 


Where no appeal was taken from judgment interpreting burglary insurance policy, 
and determining question of insured’s alleged breach of warranty, determination was 
law of case, and could not be collaterally examined or amended, on appeal from 
judgment in subsequent action on same cause, in view of Civil Practice Act, § 482. 

(For other cases, see Judgment, Dec. Dig., § 720.) 

Appeal from Trial Term, Albany County. 

Action by Claude T. Hollenbeck against the AZtna Casualty & Surety Com- 
pany of Hartford, Conn. From a judgment for plaintiff for $4,124.86 on the verdict 
of a jury, and from an order denying its motion for a new trial, defendant appeals. 
Reversed on the law, and complaint dismissed. 

Argued before Cochrane, P. J., and Henry T. Kellogg, Van Kirk, Hinman, and 
McCann, JJ. 

Andrew J. Nellis, of Albany, for appellant. 

Henry J. Crawford, of Albany, for respondent. 

HinMAN, J. This is an action to recover on a burglary insurance policy. The 
liability involved has been tried twice in separate actions between the parties. Upon 
the first trial, at the close of the plaintiff’s case, the court granted a motion for non- 
suit and a dismissal of the complaint. Judgment accordingly was entered, and the 
court made no provision for a dismissal without prejudice. Civil Practice Act, § 482. 
Respondent did not appeal, or make a motion to have the judgment recite that the 
dismissal was without prejudice. 

[1] In the absence of a dismissal without prejudice, the judgment was a “final 
determination of the merits of the cause of action and bars a new action between 
the parties or their privies for the same cause of action.” Civil Practice Act, § 482. 
We have held that, where it appears that no decision on the merits was or could have 
been rendered, the failure to state in a judgment dismissing the complaint that such 
dismissal is without prejudice does not prevent the court from correcting the judg- 
ment, either upon appeal therefrom or upon motion. Carusd v. Metropolitan Five 
to Fifty Cent Store, 212 N. Y. S. 199, 214 App. Div 328. Instead of appealing, or 
moving to correct the judgment, the respondent has brought a new action for the 
same liability under the policy, and has recovered judgment, from which the defend- 
ant appeals. 

At the trial in the first action, one of the defenses alleged and sought to be 
proved was a breach of warranty by the plaintiff in procuring the policy. The war- 
ranty was that the assured has “never suffered loss by burglary.” At that trial the 
plaintiff admitted that jewelry had previously been stolen from him. He testified 
that he had informed the agent of the defendant, at the time he applied for the 
insurance, that this burglary had occurred, but that the stolen goods had been re- 
turned to him. This testimony was stricken out as immaterial, on the ground that, 
if the goods had been returned, he had suffered no loss within the court’s interpreta- 
tion of the policy, and the statement to the agent could not constitute a waiver of 
the terms of the policy. Upon further examination of the plaintiff, however, the 
plaintiff admitted that his salesman’s case, worth about $5, which contained the stolen 
jewelry, had not been returned. The court held that, since the warranty must be 
literally true, this loss proved a breach of the warranty, and avoided the policy. 
Whatever the true construction of the language of the policy may be, the court 
adopted the aforesaid construction and dismissed the complaint, upon the basis of 
plaintiff's own admission of an actual loss. Moreover, it was a loss not shown to 
have been declared to the company’s agent at the time of procuring the policy, and 
therefore could not be the basis of a waiver of the warranty. 

At the trial of the second action, the court construed the language of the policy 
as to “loss by burglary” to mean a temporary loss, as well as a permanent loss, 
holding that a loss of possession and use during the period of detention of the stolen 
goods was an actual loss, which was made known to the defendant’s agent before the 
issuing of the policy. The plaintiff has recovered a judgment reforming the policy 
in this respect, upon the basis of waiver or estoppel as to the previous loss by burg- 
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lary, and has been permitted to recover on the policy. In this second action the de- 
fendant pleaded, amongst other defenses, the breach of this warranty, but did not 
plead the former judgment in bar. The judgment roll and the testimony in the 
first action were offered in evidence, however, by the defendant as conclusive evi- 
dence of the points directly in issue and judically passed upon, including the breach 
of warranty against a prior loss by burglary. The plaintiff objected to receiving the 
judgment roll in evidence, unless it was accompanied by the testimony. The testi- 
mony and the judgment roll were both received. At the close of the whole evidence, 
the defendant moved for a nonsuit and dismissal of the complaint. 

[2, 3] There are two main rules of res adjudicata. One’is that a judgment 
of a competent court, on the merits, is a bar to any future suit between the same 
parties, or their privies, upon the same cause of action. The other is that a point 
directly in issue and judicially passed upon in a judgment of a competent court on 
the merits cannot be again drawn in question in any future action between the same 
parties, or their privies, whether the cause of action is identical or not. A determina- 
tion coming within the latter rule is not, strictly speaking, a bar or defense, but 
simply conclusive evidence of the fact or point determined, while a determination 
coming within the former rule is a bar or complete defense, the cause of action being 
merged in the judgment, and the scope of the estoppel being complete and all-inclusive. 
Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 681; Southern Pacific R. Co. 
v. U. S., 18 S. Ct. 18, 168 U. S. 1, 42 L. Ed. 355; Gardner v. Buckbee, 3 Cow. 120, 
126, 15 Am. Dec. 256; Stokes v. Stokes, 50 N. E. 342, 155 N. Y. 581, 601, 602; 
Stannard v. Hubbell, 25 N. E. 1084, 123 N. Y. 520; Webb v. Buckelew, 82 N. Y. 555; 
Clemens v. Clemens, 37 N. Y. 59; Rudd v. Cornell, 63 N. E. 823,.171 N. Y., 114. 

[4] As a matter of pleading, the distinction between these two rules is observed. 
To be used as a bar, a former adjudication must be pleaded. When used as conclusive 
evidence of points directly in issue, though not in bar, pleading the adjudication is 
unnecessary. Krekeler v. Ritter, 62 N. Y. 372; Foulke v. Thalmessinger, 37 N. Y. S. 
563, 1 App. Div. 598. 

[5] The defendant contended throughout the trial that the former judgment was 
conclusive evidence of the points determined in the first action, including the breach 
of the warranty as to previous loss by burglary. The judgment roll and testimony 
were offered for that purpose and were received. After decision had been reserved 
upon the motion for dismissal of the complaint at the conclusion of the case, counsel 
for the defendant made a motion to amend the answer, to plead the former judgment 
in bar in the event that the court denied his motion for dismissal. After the verdict, 
the court denied both motions. The record of the former trial was not offered or 
received, however, on the condition that the amendment of the answer be allowed. 
When the motion to amend was denied, the record of the former trial was still in 
the case as conclusive evidence of the matters directly decided. 

The defendant seasonably objected, also, to the submission of the case to the 
jury. One of the matters directly decided in the former action was that the plaintiff 
had been guilty of a false warranty as to previous loss by burglary. This was not 
overcome in the second action by the attempt of the plaintiff to prove a waiver as to 
that warranty. The matter of a waiver was distinctly presented at the first trial. 
While the court ruled that evidence as to the conversation between the plaintiff and 
defendant’s agent as to the previous burglary was immaterial, and struck that evidence 
from the record, the basis of the ruling was that the conversation indicated that the 
goods were returned, which, according: to the construction of the policy then made 
by the trial court, was nat such a “loss” that its disclosure to the agent of the defend- 
ant could constitute a waiver of the provision of the policy. The court directly 
passed upon the point of waiver, and it was necessarily involved in the final deter- 
mination that there was a breach of warranty. 

[6] Whether or not the court properly interpreted the policy, and correctly 
decided the question of breach of warranty, is a matter which cannot be examined 
collaterally. As no appeal was taken, it stands as the law of the case, and the 
adjudication is final upon it. The judgment in the former action still stands as a 
final determination upon the merits, because of a failure to provide therein that the 
dismissal of the complaint was without prejudice. Civil Practice Act, § 482. We 
cannot amend that judgment, upon this appeal from the judgment i in the second action. 
It cannot be attacked collaterally, and until and unless it is modified in the sug- 
gested respect in a direct proceeding by motion, it must be given the force and 
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effect which the statute provided. Krekeler v. Ritter, 62 N. Y. 372. It being a final 
determination upon the merits in the eyes of the law, and one of the issues directly 
drawn in question, and judicially determined adversely to the respondent, having 
been the breach of warranty and its waiver, the motion for the dismissal of the com- 
plaint at the close of the case should have been granted. 

The judgment and order should be reversed, and the complaint dismissed, with 
costs. 

McCann, J., concurs. 

Cochrane, P. J., and Henry T. Kellogg, J., concur in result. 

Van Kirk, J. (concurring). Section 1209 of the Code of Civil Procedure differs 
widely from section 482 of the Civil Practice Act. By section 1209 it is provided: 

“A final judgment, dismissing the complaint, either before or after a trial, * * * 
does not prevent a new action for the same cause of action, unless it expressly de- 
clares, or it appears by the judgment roll, that it is rendered upon the merits.” 

In order that such a judgment may be a bar, it must affirmatively appear that it 
was rendered on the merits. This section applies to a judgment, whether rendered 
before any evidence was taken or after all was taken. In construing it the Court of 
Appeals said (Genet v. President, etc., of Delaware & H. Canal Co., 63 N. E. 350, 170 
N. Y. 278, 280): 

“It provides, in effect, that the dismissal of the complaint, either before or after 
a trial, shall not have the effect of preventing a new action for the same cause of 
action, ‘unless it [the judgment] expressly declares or it appears by the judgment roll 
that it is rendered upon the merits.’” 

And later in the same opinion it is said: 

“The courts might, perhaps, conclude to take other proof of the fact, were it not 
that the Legislature in its wisdom has seen fit to provide a clear-cut method by which 
the fact of the dismissal upon the merits may be established in a very simple way, 


namely, by expressly stating it in the judgment or causing the fact to appear in the 
judgment roll. * * *” 


The first sentence of section 482 is: 

“A final judgment dismissing the complaint before the close of the plaintiff’s 
evidence does not prevent a new action for the same cause of action, unless it ex- 
pressly declares that it is rendered upon the merits.” 

This sentence does not mention the judgment roll, and its application is limited 
to final judgments rendered before the close of the plaintiff’s evidence. Within its 
scope, it is similar to section 1209. But the second sentence of section 482 is quite 
the converse of section 1209. It reads: 

“A dismissal of a complaint or counterclaim at the close of the plaintiff’s or 
defendant's evidence, as the case may be, or a dismissal of a complaint or a counter- 
claim at the close of the whole evidence, is a final determination of the merits of the 
cause of action and bars a new action between the same parties or their privies for 
the same cause of action unless the court shall dismiss without prejudice.” 

Here is an affirmative declaration of what judgment is a bar; it applies to dis- 
missals after plaintiff's evidence, or after all the evidence has been taken; it includes 
no judgment covered by the first sentence. Given its ordinary meaning, its language 
makes a decided change from the Code rule, which was also the common-law rule in 
law actions. At common law, it was the rule, in a law action, that, where a dis- 
missal of a complaint was for the same cause for which a nonsuit might have been 
granted, the judgment entered thereon is not a bar to another action for the same 
ey while, in an equity action, the rule was the contrary. Wheeler v. Ruckman, 51 

N 391. The revisers’ note under, section 482 (Parsons’ Clevenger’s Practice 
ae 1925) says: 

“The effect of the section as here given will be to leave the rule the same as it 
was in case of dismissal at any time before the close of the plaintiff’s evidence. A 
dismissal at any time thereafter will be deemed to be on the merits, and a new action 
will be barred unless the court shall dismiss without prejudice. * * * 

The direction in the section is unequivocal; we are unable to understand how we 
can hold that it means anything else than it declares. To obey the injunction of this 
sentence does not prejudice the right of any party. If a dismissal is not upon the 
merits, the use of the words “without prejudice” determines the fact. If an error be 
made in this determination, relief from the error may be had by motion to correct 
the judgment. If, at the end of a plaintiff’s evidence, the court determines that the 
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plaintiff has failed to prove a cause of action, he has determined the plaintiff's right 
after the plaintiff has had full opportunity to present his evidence. Hitherto, under 
the Code rule, we have called this a nonsuit, and not a bar to another action. Never- 
theless, if, after all the evidence had been taken, the court concluded that the plain- 
tiff had failed to establish his cause of action, and the court made a finding to that 
effect, we have called it a decision on the merits and a bar. s 

If a plaintiff is not given the privilege to try again in the second case, how is he 
prejudiced, if not given a right to try again in the first case? If a defendant fails 
to prove his defense or counterclaim, he is not given a new trial; the one or the 
other is dismissed and the judgment concludes him. Why be more considerate of a 
plaintiff than of a defendant? And why should a defendant be required to defend 
again, plaintiff having tried once and failed? The provisions of the Civil Practice 
Act were proposed to the Legislature by a convention of able lawyers and judges 
in the state, and it is to be presumed that they and the Legislature intended the lan- 
guage used to have the natural and ordinary meaning, and in my view this sentence 
was introduced with the intent and purpose of changing the rule, and thereby of 
expediting and limiting litigation. 

The determination of the trial court in this trial was based upon the construction 
of the insurance policy, as was the determination on the former trial; the court held 
that the contract was not valid, because the proof showed there were misrepresenta- 
tions made by the assured in procuring the policy. This seems, under section 482, 
directly a determination of the merits of the action. The dismissal was not stated 
to be “without prejudice,” and that judgment, had it been pleaded, would be a bar 
to this action on the same policy. 

The question now seems to be whether or not the former judgment is conclusive 
evidence of the construction of the policy; the policy was part of the evidence at 
each trial. If not conclusive, we have the interesting result that, without an appeal, 
a plaintiff may bring as many actions and have as many trials as he has endurance to 
prosecute, when the controlling question in dispute is in the construction of a written 
instrument, and the defendant fails to plead the first judgment as a bar. Pleading a 
judgment does not prove it; it is the judgment roll received in evidence which fur- 
nishes the proof; and, having been received, the judgment is in the case for what it 
proves. The general rule, which, so far as I can find, has always been accepted in 


our courts, is stated in Gardner v. Buckbee, 3 Cow. 120, 126 (15 Am. Dec. 256), as 
follows: 


_ “The law is well settled that a judgment of a court of concurrent jurisdiction, 
directly upon the point, is, as a plea in bar, or evidence, conclusive between the same 
parties, upon the same matter directly in question in another court.” 


In Cromwell v. County of Sac, 94 U. S. 351, 353, 24 L. Ed. 681, Justice Field 
quotes from an English case as follows: 


‘It is not the recovery, but the matter alleged by the party, and upon which the 


recovery proceeds, which creates the estoppel. The recovery of itself in an action 
of trespass is only a bar to the future recovery of damages for the same injury; but 
the estoppel precludes parties and privies from contending to the contrary of that 
point, or matter of fact, which, having been once distinctly put in issue by them, or 
by those to whom they are privy in estate or law, has been, on such issue joined, 
solemnly found against them.” o 

—and then quotes the rule as stated in Gardner v. Buckbee. And in Southern Pacific 


Railroad v. United States, 18 S. Ct. 18, 27, 168 U. S. 1, 48 (42 L. Ed. 355), Mr. 
Justice Harland said: 


“The general principle announced in numerous cases is that a right, question, or 
fact distinctly put in issue and directly determined by a court of competent jurisdic- 
tion, as a ground of recovery, cannot be disputed in a subsequent suit between the same 
parties and their privies; and, even if the second suit is for a different cause of action, 
the right, question, or fact, once so determined must, as between the same parties 
of their privies, be taken as conclusively established, so long as the judgment in the 
first suit remains unmodified. This general rule is demanded by the very object for 
which civil courts have been established, which is to secure the peace and repose of 
society by the settlement of matters capable of judicial determination.” 

In Stokes v. Stokes, 50 N. E. 342, 349, 155 N. Y. 158, 601, 602, Chief Judge Parker 
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states that the rule in the Gardner Case has been the rule since the Duchess of King- 
ston’s Case, 11 State Trials, 261. 

In the record in this case we have the identical issue between the same parties 
decided with directly opposite results in two actions brought on the same insurance 
policy to recover for the same loss suffered by the same burglary, and that, too, when 
the first judgment was, under section 482, “a final determination on the merits of the 
cause.” It seems to me that the judgment at the first trial ought to be conclusive 
evidence against a recovery at the second trial. Castle v. Noyes, 14 N. Y. 329. Relief 
m6 that judgment could only be had by appeal, or by motion to correct the judgment. 

concur. 
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TOPICAL INDEX 


I. Control and Regulation in General. 


§ 2. WHAT CONSTITUTES INSURANCE. 

2—“Insurance” defined; to determine whether written instrument embodies contract of insur- 
ance, courts will look behind terminology to ascertain intention of parties; reliance on 
dictates of conscience to coerce payment of losses sustained by members of association of 
automobile owners held not to determine that certificates were not contracts of insurance. 
State v. Spalding. (Minn.) 

2—In legal concept, insurance does not attach to property but to persons. Chrysler Sales 
Corporation v. Smith. (Wisc.) 

§ 3. POWER TO CONTROL AND REGULATE. 

3—Public service commissions—Jurisdiction of railroad commission and insurance commis- 
sioner conferred by law alone and cannot be conferred by consent of parties. Union 
Indemnity Co. v. Railroad Commission et al. (Wis.)........ccceccecsccccccccceuceece 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

ora _ at time of deposit applies. Matter of People (Norske Lloyd Ins. Co.) 

4—Statute passed after fire held inapplicable to loss. 
of New York. (N. Y.) 

§ 6 UNAUTHORIZED INSURANCE. 

6—Children of deceased beneficiary were not beneficiaries in fraternal beneficiary policy, unless 
they were member’s “next of kin” within statute of distributions. Makller v. Independent 
Worker’s Circle of America. (Mass.) 

6—Fire policy expressing intention of parties is binding on insurer, regardless of whether it 
violated rules of insurance commission. North River Ins. Co. Co. v. Corsicana Ware- 
house Co. (Tex.) 

§ 10. SUPERVISION BY BUPLIC OFFICERS AND COURTS. 

10—Railroad commission or insurance commissioner had no right to impede or impair right 
of stockholders of foreign and domestic insurance companies to make exchange of stock. 
Union Indemnity Co. v. Railroad Commission et al. (Wis.)........cccccccccccccece 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16. ——- WHAT CONSTITUTES “DOING BUSINESS.” 

16—Automobile insurance arranged by sales corporation held “doing business” in state where 
car sold; company insuring automobiles sold held required to obtain license. Chrysler 
Sates Corparataon. 4: Set. CURR sino Soa eS ice is eek ashe ee Hees Ress dec eueNG 
20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Retail automobile dealer held “agent” who procures risks and receives money for pre- 
miums, required to be licensed. Chrysler Sales Corporation v. Spencer. (Me.) 

20—Statute held valid. Automobile open policy plan violated state law. Palmetto Fire Ins. 

0. v. Conn. (Ohio) : 

20—Automobile insurance arranged by sales corporation held “‘doing business” in state where 
car sold; company insuring automobiles sold held required to obtain license. Retail auto- 
mobile dealers held insurance “agents” under Wisconsin statute. Chrysler Sales Corpora- 
tion v. Smith. (Wisc.) 

§ 26. ACTIONS. : : : ; 

26—Funds of Russian corporation held subject to attachment by resident assignee of foreign 
corporation, where claim grows out of contract executed in foreign nation. Murphy v. 
Second Russian Ins. Co. és es) 

§ 30. OFFENSES BY OFFICERS, AGENTS, OR BROKERS. < 

30—Direct proof of authority from insurer to solicit applications for insurance held un- 
necessary to support conviction for soliciting insurance without license. State v. Spalding. 


Il. Insurance Companies. 
(A) STOCK COMPANIES... 


§ 41. INSOLVENCY AND DISSOLUTION. 

§ 47. CONSOLIDATION. e a 

47—Agreement held one for exchange of stock between stockholders of foreign and domestic 
insurance companies and not merger or consolidation. Union Indemnity Co. v. Railroad 
Commission et al. (Wis.) 

§.: 51. PRESENTATION AND PAYMENT OF CLAIMS. 3 4 

51—Where insurance law which requires deposit of foreign insurance companies for protection 
of policyholders in the United States does not classify in different degrees those entitled to 
protection, decision that certain claimants should be subordinated to others, decree that 
such claimants not protected. Term “Policyholders in the United States” held to include 
only citizens and residents of United States holding policies issued in United States. 
Matter of People (Norske Lloyd Ins. Co.) (N. Y.) 


(B) MUTUAL COMPANIES. 


58. SPECIAL FUNDS. ; ? 
§, That one asserting estoppel mislead to his injury essential element. Liverpool & London 


Ins Co., Ltd. v. Baggett. (Texas) 


Ul. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. ce veh ‘ 

73—Bank cashier, also agent of insurance company, transmitting application for insurance on 
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building on which bank held ert rage, held to act *, agent for insurance company. 
Michelsen v. North American N Co. et al. (N. D.) 

§ 77. ESTOPPEL TO DENY AGENCY. 

77—Named beneficiary of fraternal life insurance policy being disqualified, widow was entitled 
to intervene, and her inaeryes. reciting pertinent facts, and_invoking Bnited by-laws de- 


fining her rights, was oom against demurrers. Lodge v. — of United Commercial 
Travelers’ of America. (Kas. 


§ 78. 

78—Insurance company cannot repudiate acts of soliciting agents ony scope of their real or 
apparent authority. Springfield Mutual Ass’n y. Atnip. (Ark 

78—Insurer, as hetween itself and agent, may define and imit agent’s somes limitations on 
power of agent affect third persons dealing with him with knowledge thereof; when notice 
of limitations on ao Ss power is equivalent to knowledge stated. Davis v. Matzopelitge 
Life Ins. Co. (Ga.) a eerie 

78—Insurance company bound by acts and representations “of agents within scope “of real or 
apparent authority. Schwartz et al. v. Maryland Casualty Co. (N. H.) 

78—Limitations on soliciting agent’s power held valid and binding on insured and his bene- 
ficiaries. Stipcich v. Metropolitan Life Ins. Co. (U. S.) 

§ 83. LIABILITY OF AGENTS AND THEIR SURETIES. 

(1). In, general. 

83(1)—Burden on insurance company to show agent know that insured had no insurable in- 
terest and concealed such fact. Insured held to be entitled to proceeds of insurance, 
where undisputed oral evidence in contradiction to terms of deed of property insured showed 
it to have been given for security only. Morton Farmers’ Mut. i” Ass’n of Page and 
Fremont Counties, Iowa, v. Farquhar et al. (Iowa) 

$§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 87. IN GENERAL. 

87—Insurer, as between itself and agent, may define and limit agent’s power; limitations on 
power of agent affect third persons dealing with him with knowledge thereof; when notice 
of limitations on agent’s power is equivalent to mpeeanye stated. Davis v. Metropolitan 
Life Ins. Co. (Ga.) ake e 

87—Acts of officers or agents of insurance company within scope or ‘apparent scope of their 
powers are binding on company; company may be estopped by officers’ conduct and declara- 
tions. Gitz Sash Factory, Inc., v. Union Ins. Soc. of Canton, Ltd. (La.) 

87—Rule that insurance nt may limit authority of its agents so as to bind parties 
chargeable with i held not changed by Alabama statute. New York Life Ins. 
ng v. Horton. (N 

§ — mem OF we TO AUTHORITY. 

52—Proot held to negative estoppel by company to deny agent’s eutinctty to make insurance 
contract. Estoppel to deny cqpesat authority not sustained, where previous acts of oe 
showing authority not known to ntiff, Camden Fire Ins. Co. v. Hill. (Texas).. 

§ 93. UNAUTHORIZED AND RONGFUL ACTS OF AGEN T. 

93—Policy not avoided by reason of agent of company being also agent of mortgagee payee 
in policy. Liverpool & London & Globe Ins. Co., Limited, of England v. McCree. (Ala.). 

93—Agent is liable for damages resulting from fraudulent representations or from negligent 
failure to effect insurance. Agent, procuring policy on fraudulent representation insurer 
was solvent, is liable = _ so practiced. astham v. Stumbo. (Ky.) 

§ 95. NOTICE TO AGE 

95—Knowledge of ee: ante and its agent = 
Factory, Inc., v. Union Ins. . of Canton, Lt 

95—Agent presumed to communicate to company kind of vo ordered. 
Deposit Co. of Maryland. (N. J.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—“‘Insurance broker” is one who acts as middle man between insured and insurer, who 
solicits contracts from public under no employment from special company, but places 
order secured with company selected by insured, or, in absence of such selection, with 
company selected by broker. Insurance broker not acting under employment from any 
special company is agent and representative of insured in making application for and 
procuring olicy. Rosedal Securities Co. v. Home Ins. Co. of New Yor TEE Re sv 0éae 1070 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. —— IN GENERAL. 

98—Generally, insurance broker is agent of assured. Whether broker represents insurer or 
assured depends on facts. Insurance brokers held to : 

ane Park v. Fidelity & Casualty Co. of New York. 

§$ 101. SCOPE AND EXTENT OF AGENCY. 

101—Facts held not to constitute person a general agent of insured with power » procure in- 
surance generally on its plant. Filkins v. State Assurance, Limited. (U. S.) 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Agent is liable for damages resulting from fraudulent representation or from negligent 
failure to effect insurance. Insurance agent, acting for accommodation of insured in 
placing insurance in insolvent companies and making no false representation, is not liable. 
Eastham v. Stumbo. (Ky.) 

103—Pleading and evidence held to show no cause of ‘action on contract of insurance. Promise 
by agent to plaintiff on application for insurance held personal, giving no cause of action 
against company where repudiated by it. Proximate cause of injury from failure to 
obtain insurance held to be failure to act by agent of both parties. Camden Fire Ins. Co. 
v. Hill. (Texas) 

103—Agent would be liable for damages sustained by insured if not delivering policy ees. 
Journal Co. v. General Acc. Fire & Life Assur. Corporation, Limited, et al. (Wi 
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§ 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THEREUNDER. 

104—Petition held to state cause of action against lender for negligent failure to comply with 
agreement to have policy of insurance on borrower’s property validated by company. 
Overruling motion of defendant for judgment notwithstanding verdict for plaintiff held 
proper, Sime wo Harber ef al. (OMA) oo ose wee weted Mbediie SPePTe TOS 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—One cannot insure for his own benefit property of another in which he has no interest. 
Washington Fire Relief Ass’n v. Albro, et al. (Wash.) 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(5). Mortgagor and mortgagee. 
115(5)—Deed by insured, who retained possession and right of redemption of insured property, 
held not to extinguish insurable interest. Morton Farmers’ Mut. Ins. Ass’n of Page and 
Fremont Counties, Iowa, v. Farquhar et al. (Iowa) 
115(5)—Mortgagor in default held to have insurable interest in property, wee) policy was 
issued and foreclosure begun. Smith v. Grange Mut. Fire Ins. Co. (Mich. 
(7). Interest of husband in wife’s property. 
115(7)—Husband had insurable “interest” in barn belonging to his wife, where its main- 


tenance was essential to purpose of obtaining a livelihood. Washington Fire Relief Ass’n 
v. Albro, et al. (Wash. 


(8). Subjects of marine insurance. 
a ee of vessel for gross hire irrevocably paid in advance had insurable interest 
Booth-American Shipping Co. v. Importers’ & Exporters’ Ins. Co. 


(U. S.) 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). Nature and extent of interest. 
116(1)—General contracting company, agreeing to pay premiums, has an insurable interest at 
time policy ig issued in life of its officers. One has an insurable interest in his own 
life, and may take out policy for benefit of creditor. Reilly v. Penn Mutual Life Ins. 
Co. of Philadelphia. (la.) 
Grimes. (Mass.) 
(2). Parent and child. 
oe has insurable interest in life of mother. Springfield Mut. Ass’n v. Atnip. 
(Ark.) 
. Creditors. ; 
116(5)—Creditor has an insurable interest in life of his debtor. Reilly v. Penn Mutual Life 
Ins. Co. of Philadelphia. (la.) 
§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—Assignee of a may recover insurance but he has no insurable interest in life of 
insured. Reilly v. Penn Mutual Life Ins. Co., of Philadelphia. (la.) 
§ 123. EXTINGUISHMENT OF INTEREST. 
123—Insurable interest of beneficiary of a life policy at time of death of insured is im- 
material if it existed when policy was issued. Recovery by corporation as beneficiary in 
policy on life of its officer is not defeated by its lack of insurable interest at time of 
death of insured. Beneficiaries right of recovery is not defeated by determination of 
insurable interest in life of insured. Reilly v. Penn Mutual Life Ins. Co. of Phila- 
delphia. (Ia.) 
123—Trustee of deed of trust to whom insurance was payable retains insurable interest after 
sale of property to extent of purchase price. Royal Ins. Co. v. Drury et al. ) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF THE CONTRACT. 
124—Contract is personal contract between insurer and insured, requiring meeting of minds. 
Chrysler Sales Corporation v. Spencer. (Me.) 
124—Policy is contract binding on parties. Mittet et al. Home Ins. Co. D.) 
124—Nature of contract; “policy $ insurance.” Newark Fire Ins. Co. v. Turks et a.’ CG. SS.) 
§ 125. WHAT LAW GOVERN 
(2). Place of Come 
125(2)—Insurance policies issued by Missouri corporation held Arkansas contracts. Spring- 
field Mut. Ass’n v. Atnip. (Ark.) 


125(2)—Issurance contract made in Montana is governed by Montana laws, in view of Rev. 
Eo 


Ge) 1921, Sec. 7537. Capital Finance Corporation v. Metropolitan Life Ins. Co. 

Ss iz. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 

127—Material change in health of aplicant between date of application and issuance of policy 
voids policy unless known to insurer. Applicant bh burden of showing notice to insurer 
of material change in health between making and nce of application; insured has 
pasion of ety notice of change of condition of ben th. a v. Metropolitan Life 
ns. Co. ( sdvecovs 

§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN ‘GENERAL. 

129—Stipulation in signed application limiting powers of agents, with other words in policy, 
held sufficient to charge applicant with notice of dealing with special agent. Davis 
v. Metropolitan Life Ins. Co. (Ga.) 

129—Applicant’s husband held chargeable with notice of agent’s want of authority. to deliver 
policy in case of any change in applicant’s health. New York Life Ins. Co. v. Horton. 
CN. Y.) 

129—Insurance company bound by acts, conduct and representation of. its “agents. Northern 
Assur. Co., Ltd. v. Lawrence. (Tex.) 
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§ 130. APEC AOS OR OFFER AND ACCEPTANCE. 
(1). In general. 

130(1) Policy, issued by agent’s wife without knowledge of insured, risk having changed 
we resident to commercial, held not binding contract. Williams v. Aitna Ins. Co. 
( OOo ae bescccccscdecssecsececcsesseses 

2 Necessity of acceptance and approval. 

130(2)—There was no insurance where application was not shown to have been approved by 
company at central office as conditioned. Newark Fire Ins. Co. v. Russell. (Miss.).... 

§ 131. VALIDITY OF ORAL CONTRACTS 

(1) In general. 

131(1)—Fire insurance contract must be written; delivery is unnecessary to fire insurance 
contract if contract is otherwise consummated. Home Ins. Co. v. Head. (Ga.) 

131(1)—Transactions between applicant and agent of insurance company held not to constitute 
oral contract for insurance. Williams et al. v. Insurance Companies represented by 
Roseberry and MacAllister Agencies. (Kan.) 

131(1)—In absence of prohibitory statute, oral contracts of insurance are valid and inforceable. 
Washington statute held not to prohibit oral contracts for fire insurance. Oral contracts 
of insurance are presumed to contemplate issuance of a policy in usual form. National 
Liberty Ins. Co. of America v. Milligan. (U. S 

Style and size of type. 

131(2)—Fire insurance agent held samen to bind his principal by oral contract for limited 
time. Extent of apparent authority determines whether fire insurance agent has authority 
to wee his principal by oral contract. National Liberty Ins. Co. of American v. Milligan. 


( 
§ 133. FORM AND REQUISITES OF POLICY. 
1).. In general. 
133(1)—Statue prohibiting insurer from making any agreement other than as expressed in 
licy in applicable to fire policies. Liverpool & London & Globe Ins. Co., Ltd. v. 
aggett. (Texas) Shectaanaees exeent 
133(1)—Regulations of insurance commission r uiring distribution average clause to be at- 
tached to policies of fire insurance_are binding on insurance companies. North River 
Ine. Cox ty. Commenas Westemeeie CA. . COW snc. c ancecinene «sins canals <enciemns tae 
133(1)—Policy in Spanish construed according to Spanish text of law. Compania L’Union de 
Paris v. Goldsmith. (U. S.) 
(2). Style and size of type. 
133(2)—Statute, requiring every printed portion of policy and attached papers to be printed 
= a ype em not to apply to life insurance. Reagan et al. v. Philadelphia Life 
ns. Co. ( 
§ . ‘PAPERS ACCOMPANYING POLICY. * 
(2). Necessity of attaching copy of application. 
ate <5 =" of ar ent’s report from sopy of application immaterial. Liverpool & London 
& Globe td. v. Baggett. (Texas) 
§ 136. DELIVERY AND ACCEPTANCE “OF POLICY. 
(1). Necessity of delivery. : 
136(1)—Fire insurance contract must be written; delivery is unnecessary to fire insurance 
contract if contract is otherwise consummated. Home Ins. Co. v. Head. (Ga.) 
136(1)—Written contract, otherwise complete, held not effective until all parties have ex- 
pressed such intention; delivery held ordinarily, but not always, expression of inten- 
tion for contract to become effective; intentional nondelivery of life insurance policy 
held to show no contract. Sawyer v. Mutual Life Ins. Co. of New York. (Minn.).. 
136(1)—Insurer is free to withhold delivery of _ policy for any cause. New York Life 
Ins. Co. v. Horton. (N. 
(2) . Sufficiency and affect of delivery. 
136(2)—Delivery of policy by company to agent held to have constituted unconditional delivery 
to insured. Kentucky Central Life & Accident Ins. Co. v. Pemberton. (Ky.) 
136(2)—When policy of insurance is “delivered” to insured stated, Plaintiffs held entitled 
to recover on life insurance policy, notwithstanding death of insured prior to delivery 
of policy to him. Jackson et al. v. New York Life Ins. Co. (N. Y. 
136(2)—Delivery of life policy by agent contrary to means held not to render it 
effective. New York Life Ins. Co. v. Horton. (N,. 
136(2)—Trustee in bankruptcy of insured held entitled to conte on fire ‘policy, ‘though ‘it 
had not actually been delivered to insured. Filkins v. State Assurance, Limited. 


(U. S. 
tay. Effect of condition as to delivery while insured is in good health. 
136(4)—“Sound Health,” as used in life insurance policy, defined. National Life & Acc. 
Ins. Co. v. Smith. (Ga.) ’ mernenss 4 
136(4)—Where proof did not show insured’s fraudulent representation in procuring policy, 
which was not to be effective if insured was in bad health at time of issuance, refusal to 
instruct that insured could not recover if in bad health at time of issuance, irrespective 
of his knowledge thereof was not error; policy requiring oe when insured was in 
sound health, issued on insured’s representations of sound health and opinion of agent 
will not be avoided because insured might have been inflicted with fatal malady unknown 
to him at the time. National Life & Accident Ins. Co. of Nashville, Tenn. v. Martin. 
Ga. 

136(4) Insured, who on dates of application and issuance of policy had tuberculosis of throat 
and was in bad health was not in “sound health” at date of policy. American Nat. 
Ins. Co. v. Potts. (Ga.) 

136(4)—Stipulation making health policy dependent on good health of insured at time policy 
delivered valid.. No liability under health policy, delivery of which dependent on good 
health of insured where insured afflicted with disease or infirmity at time of such delivery. 
Statute held not applicable to defense based on stipulation making insurance contract 
— on insured’s good health on delivery of. policy. Southern Surety Co. v. Benton. 
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(5) Acceptance and effect thereof. 
136(5)—One, unless misled by insurer, having accepted and retained possesion of policy, 
held bound to know contents. Capps y- National Union Fire Ins. Co. Il 
136(5)—Failure to read policy held not to change its character, if terms assented to by insured. 
Davern v. American Mut. Liability Ins. Co. (N. Y.) 
1a6CS) tered bound by terms of accepted fire policy, though no written application thereof 
has been made. Palmetto Fire Ins. Ce. y. Fansler. (Va.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Mutual Benefit Association held not precluded from insuring persons over 60 years 
of age. Springfield Mut. Ass’n v. Atnip. (Ark.) 
138(1)—Imsurance contracts subject to public policy of state. 
v. Officer. (Colo.) 
138(1)— Policy issued to one 60 years of age on date of application not “void” under statute. 
v. American Mut. Union. oe) 
§ 140%. AMOUNT OF INSURANCE. 
140%—One handling insurable interest in property may insure property in whatever amount 
and in as many companies as he desires. Camden Fire Ins. Ass’n. v. Sutherland. 


(Tex.) 
$ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1) In general. 

141(1)—Insurance company may ag provision of its constitution or by-laws. Spring- 
field Mut. Ass’n v. Atnip. (Ark. 

141(1)—Knowledge of soliciting agent oe applicant’s bad health held not knowledge of insurer, 
waiving policy provision thereon. American Nat. Ins. Co. v. Floyd. (Ga.) 

141(1)—Where policy provided that no obligation was assumed by insurer unless on date of 
policy insured was in sound health, notice to agent of insured’s sickly condition on 
einer held not waiver of such provision of insurer. American Nat. Ins. Co. v. Potts. 


a.) 

141 Directory by insurance companies to cancel policies and return them without 
knowledge as to what had been done towards their issuance held not to estop them to 
deny issuance thereof or existence or oral contracts. Williams et al. v. Insurance 
Companies represented by Roseberry and MacAllister. (Kan.) 

141(1)—Statutory provision against issuance of policy to person over 60 cannot be’ waived. 
Statutory provision limiting powers of insurance company cannot be waived. Insurer 
not liable by waiver for obligation it could not assume by direct contact. Riley v. 
Missouri Mut. Ass’n. (Mo. 

141(1)—Company estopped to set up defense of nudum pactum after loss, where premiums 
retained with one that wrong policy was owe Sardo v. ora & = Co. 
of Maryland. (N. ° é edseeese 

141(1)—Insured held to have had notice of agent’s jack of authority ‘to ‘waive "stipulation 
when mentioned in application. Agent’s knowledge held not to estop insurer from relying 
on stipulation as to delivery of policy during good health or constitute waiver thereof. 
Southern Surety Co. v. Benton. (Tex.) 

(2). Payment of first premium. 
(3). By acknowledgment of receipt of premium. ‘ 

141 (3)—Provision in policy held not to estop insurer 7 asserting that policy lapsed for 
non-payment of premiums. Liverpool & London Globe Ins. Co., d. v. Baggett. 
—_ 

(4) Estoppel of insured. 

141(4)—Paying note given to bank to secure money with which to pay first premium on 
life insurance policy held not to waive effect of representations by insurance agent. 
Pierce v. Liberty Life Ins. Co. (Kas.).........seeseeeceese 

141(4)—In uniform standard cotton gin insurance covering stock ‘only, reduced rate con- 
tribution clause is valid provision though without independent consideration and signed 
by typewriter and in effect allows coinsurance; reduced rate contribution clause con- 
tained in uniform standard cotton gin insurance policy, covering stock only, reduces 
amount of loss to be paid by insurer to proportionate part thereof where value of 
stock on hand at time of loss exceeds amount of insurance named in contract. Camden 
Fire Ass’n v. Atlus Farmers’ Co-op. Gin Co. (Okla.) 182 

141(4) Insured, failing to show excyse for failing to read application cannot assert lack of 
knowledge of stipulation contained therein. Southern Surety Co. v. Benton. (Tex.)....1060 

(5). Estoppel to plead ultra vires. 

141(5)—Insurer held to have waived contention that contract of insurance was ultra vires 
and void. aon Mut. Ass’n v. Atnip. (Ark.) 819 

§ 143. REFORMATI 

3). Fraud and mistake in general. Jigar de 
143(3)—Negligence or fraud of company’s agent in inserting clause prohibiting additional 
insurance imputed to the company. Smith v. National Fire Ins. Co. of Hartford, e 
Conn. Ta. bbs cttcae 

1430) Policy J insurance may be reformed because of error. resulting in failure of polic 
to set forth true understanding and agreement of party. Hardin Bag Co., Inc. v. Mil- 
RR eS eR Re OO er ee eee ey eee ee 934 

143(3)—Insurer held entitled to have fire policy reformed to contain distribution average clause 
in accordance with its intention to issue such policy in conformity with a of 
insurance commission. North River Ins. Co. v. Corsicana Warehouse Co. (Tex.)....1008 

143(3)—Mistake concerning extent of coverage of automobile liability insurance policy was 
one of fact. Journal Co. v. General Acc. Fire & Life Assur. Corporation, Limited, et al. 
Wis. 
‘ ) «ay: As to property or interest covered. 

143(4)—Policy covering goods while stored in division of warehouse cannot he reformed to 
cover them wherever stored when minds never met on such agreement. Hardin Bag 
Co., Inc. v. Milwaukee Mechanics Ins. Co. (La.) 
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143(4)—Insured will not lose insurance because of mistake of agent in writing out applications. 
Ovavez et al. v. Patrons’ Mut. Fire Ins. Co. (Mich.) 

143(4)—Where policy issued was not one ordered, plaintiff held entitled to reformation for 
mistake. Sardo v. Fidelity & Deposit Co. of Maryland. (N. J.) 

(7). Necessity of reformation. 

143(7). Suit held properly brought to recover on automobile insurance policy without first 
applying to court of equity for reformation. Suit may be brought to recover on policy 
of insurance, where from extrinsic facts it appears which are true and which are false 
descriptions. Lorenz v. Bull Dog Auto. Ins. Assn. (Mo.) 

143(7)—Reformation of regular insurance contract, insuring interest of mortgagee, held not 
necessary to recovery thereon. Baker et al. v. Liverpool & London & Globe Ims. Co., 
Ltd. (Texas) 

(8). Right to reformation. 

143(8)—Insured held not to have been negligent in failing to read policy, where conditions . 
were agreed on prior to its issuance. Smith v. National Fire Ins. Co. of Hartford, 
Conn. (Ia.) 

143(8)—Doctrine of caveat emptor does not apply to insurance. Failure to discover that 
aoe was not insured in reading policy not fatal to reformation. Sardo v. Fidelity & 

eposit Co. of Maryland. (N. J.) 

143(8)—Insured held not estopped to claim mistake in writing of_ automobile liability policy 
because not reading same or sooner discovering its provisions. Journal Co. v. General Acc. 
Fire & Life Assur. Corporation, Limited, et al. CWiB.). 22 ccccccccceccccccccccsccccecs 

§ 144. MODIFICATION. 

(1) In_ general. 

144(1)—Evidence held to show plaintiff's policy was reduction of old policy, not a new 
contract of insurance. Johnson et al. v. State Mut. Rodded Fire Ins. Co., of Michigan 
(Mich. ) 

§ . RENEWAL. 

(1). In general. 

145(1)—Accident policy held renewed subject to condition that limitations therein were amended 

by standard provisions statute. Dickirson v. Pacific Mut. Life Ins. Co. (lIll.) 


(B) CONSTRUCTION AND OPERATION. 


§ 146 APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1) In general. 
146(1)—Parties may put such conditions in insurance contract as they desire, which, if un- 
ambiguous, will be given effect. Bahre v. Travelers’ Protective Ass’n of America. (Ky.). 
146(1)—Intended effect will be given such policy provisions as are not in contravention of 
law and public policy. Capital Finance Corporation v. Metropolitan Life Ins. Co. (Mont.) 
146(1)—Court will disregard clause of policy indicating that insured premises were part of 
building, where they in fact included whole building. Aronson v. Maryland Casualty 
Co.  (Mo.) 
146(1)—If terms of policy are unambiguous and contain no conflicting clauses court must 
enforce it as it would any other contract. Mid-Continental Life Ins. Co. v. 
( Okla.) 
146(1)—Every provision of policy must be given effect; ambiguous policy is construed 
favorably to insured. Rule of interpretation in insurance policy is to arrive at inten- 
tion of parties. (Tex.) 
146(1)—Loss-paying clause of policy containing spaces left blank, so as to be ambiguous and 
meaningless may be disregarded. Fireman’s Fund Ins. Co. v. Galloway et al. (Tex.). 
146(1)—Entire context and subject matter considered in determining meaning and appli- 
cation of specific words and expressions. National Fire Ins. Co. of Hartford, Conn. 
v. Elliott. (U. S.) 
146(1)—Policies construed as other contracts; policies construed most favorably to insured only 
when ambiguous. Policy must be construed as a whole. Hearin v. Standard Life Ins. 
Co. et al. (U. S.) 
(2) Language of policy. 
146(2)—Insurer, in using language in insurance policy, not resumed to intend any equivo- 
cation. Wahl et al. v. Interstate Business Men’s Acc. Ass’n. of Des Moines. (Ia.). 
146(2)—Language used by parties in policy given its oniiesey meaning in light of circum: 
stances and nature of transaction. Kean et al. v. National Surety Co. (N. : 
146(2)—Every provision of insurance policy should be given effect if possible. Baker et al. v 
Livernool & London & Globe Ins. Co., Ltd. (Texas) 
146(2)—Words and expressions not always given their most usual application. 
Fire Ins. Co. of Hartford, Conn. v. Elliott. (U. S.) 
(3) Liberal or strict construction. 
Ambiguous insurance policies construed favorably to assured. Ellis v. New York Life 
Co. (Ala.) 
146(3)—Insurance contracts are to be construed most favorably to insurer. 
of America v. Cook. (Ark.) 
146(3)—Policy is to be construed most favorably 
Ins. Co. of New York. (la.) i 
146(3)—Reasonable construction to be placed on policy, and if susceptible of two a . 
one favorable to assured will be adopted. Husch Bros. v. Maryland Casualty Co. (Ky.). 
146(3)—Most favorable constructions must be given insurance contracts in favor of assured. 
Johnston v. Fidelity & Deposit Co. of Maryland. (Mo.) : ; ; 
146(3)—Appraisal clause strictly construed against insurer. Mound City Roofing Tile Co. 
v. Springfield Fire & Marine Ins. Co. (Mo.) " . 321 
146(3)—Ambiguities in policy resolved against insurer, and to grant indemnity to assured. 
Globe & Rutgers Fire Ins. Co. v. Winter Garden Co. (N. Y.) 657 
146(3)—If marine insurance policy admits of two constructions, construction which will in- 
demnify insured should be adopted. Tice Towing Line v. Western Assurance Co. (N. Y.).1033 
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146(3)—Marine insurance policy must be strongly construed against insurer. Borgemister 
et al. v. Union Ins. Co. of Canton, Ltd. (N. Y.) 


146(3)—Construction of doubtful fire policy clauses should be in favor of insured. Nus- 
baum_v. Hartford Fire Ins. Co. (Pa.) 
146(3)—Courts favor interests of insured in construing policy. 
poration et al. v. Boston Ins. Co. (S. 
146(3)—Rule of strict construction of policy is applied as against insurance OE, Baker 
et al. v. Liverpool & London & Globe Ins. Co., Ltd. (Texas) 
146(3)—Every provision of policy must be: given effect; ambiguous "policy is construed 
favorably to insured. Missouri State Life Ins. Co. v. Carey. CES cis seae een oud e ‘i 
146(3)—Provision inserted by insurer to defeat insurance strictly comstrued against insurer. 
Camden Fire Ins. Ass’n. v. Sutherland. (Tex.) 
146(3)—Accident policy is construed more strongly against insurer. 
Davidson. (Tex.) 
146(3)—Rule of strict construction in favor of insured does not effect rule that contracts of 
insurance are to be construed as other contracts, taking all parts thereof together. Burns 
v. American National Ins. Co. (Tex.) 
146(3)—Provision that policy shall be void if any change takes place in note secured by 
mortgage on insured policy will be strictly construed against insurer drawing policy. 
Fireman’s Fund Ins. Co. v. Galloway et al. (Tex.) 
146(3)—Policies construed as other contracts; policies construed most favorably to insured 
only when ambiguous. Hearin v. Standard Life Ins. Co. et al. (U. S. o 
146(3)—Policy construed like any other contract, though ambiguous language must be con- 
strued most strongly against insurer. Fidelity & Deposit Co. of Maryland v. Spokane 
Interstate Fair Ass’n. (U. S.) 
146(3)—Automobile rider, issued in consideration of additional premium, corstrued to sustain 
indemnity sought by "insured. Court justified in resolving ambiguity, which could have 
been easily removed against insurer. Wright v. A2tna Life Ins. Co. (U. 
Ambiguity in language resolved in favor of insured. Kavanagh v. The Macabees. 
(Utah.) 
146(3)—Insurance policy sustained if possible, and provisions construed against insurer. 
Palmetto Fire Ins. Co. v. Famsler. (Va.) .. 
146(3)—Rule that insurance contracts whose meaning is doubtful be construed most strongly 
against insurer does not authorize construction — justified by language or intent of 
parties. Atlantic Life Ins. Co. v. Bender. (Va 
§ 149. PRINTED AND WRITTEN PORTIONS ‘OF POLICY. 
149—Any interlineation written or stamped on marine insurance policy takes precedence over 
printed provisions ws if repugnant thereto. Borgemister et al. v. Union Ins. Co. 
Canton, Ltd. (N. Y. 
§ 150. MATTER ON MARGIN OR SLIP ATTACHED TO POLICY. 
150—Rider attached to policy held to become part of insurance contract. Davern v. American 
Mut. Liability Ins. Co. (N. Y.) 
150—Rider to insurance policy does not supersede policy itself. 
American Ins. Co. et al. (1 
§ 151. CONSTRUING TOG ETHER POLICY AND ACCOMPANYING PAPERS. 
(1) In general. 
151(1)—Under certificate covering insuratice agreement, and providing that insurer had insured 
certain cargo ‘‘under policy No. 7,” such policy was saloeusaiie as part of contract when 
identified. Lipshitz et al. v. New Zealand Ins. Co., Ltd. (Ga.) 
151(1)—Definitions of fireproof and burglary proof safes in manual of Bureau of Casualty 
Underwriters not controlling, when not contained in policy and policy owner had no 
knowledge thereof. Johnston v. Fidelity & Deposit Co. of Maryland. (Mo.) 
151(1)—Note given in payment for premium simultaneously with issuance of policy became 
part of insurance contract; provision suspending policy for non- a of note held valid. 
Liverpool & London & Globe Ins, Co., Ltd. v. Baggett. (Texas). 
(2). Application as part of the contract. 
151(2)—Statements in application not attached to policy not part <. contract; statements in 
application not attached are not treated as warranties. Couch v. National Life & Accident 
Ins. Co. (Ga.) ees 
151(2)—Language of policy held to include copy of application as part of “it. 
Tondon & Globe Ins. Co., Ltd. v. Baggett. (Texas) 
151(2)—Application for accident and health insurance in foreign company must be attached 
to policy in order to become part of contract. Addison v. Commercial ee Ins. 
Co. (W. Va.) 
§ 152. CONSTRUING STATUTES AND CHARTER, BY- LAWS OR “RUL ES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Charter and by-laws of mutual fire insurance company form part of contract with 
membership. Johnson et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. — 
§ 153. USAGES OF BUSINESS. 
153—Evidence of usage in carying films above deck inadmissible to vary terms of insurance 
contract providing for carrying below deck. Transatlantic Shipping Co. v. St. Paul Fire 
& Marine Ins. Co. (N. Y.) 
153—In action for premiums on fire ——— olicy, exclusion of evidence as “to trade usage 
and custom held error. (Crosland et al. easier et.al... tS...) 
153—Evidence of custom not applicable - “fact properly excluded. Gorman v. Jefferson 
Standard Life Ins. Co. (Texas) 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—Fvidence held to show that policy naming insured’s corporation as beneficiary was taken 
out for its general benefit and use. Reilly v. Penn Mut. Life Ins. Co. of Philadelphia. 
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155—Evidence insufficient to show common usage to carry motion picture films above deck. 
Transatlantic Shipping Co. v. St. Paul Fire & Marine Ins. Co. (N. Y.)............ 

§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 

(4 Insurance for whom it may concern. 

156(4)—Personal quality of automobile insurance contract held not affected by 
account of whom it may concern.” Chrysler Sales Corporation v. Spencer. (Me.).... 

§ 158. SUBJECTS OF MARINE INSURANCE. 

§ 159. —— IN GENERAL. 

159—Certificate of marine insurance held to cover charterer’s interest in vessel. Booth- 
American Shipping Co. v. Importers’ & Exporters’ Ins. Co. et al. (U 


S Drives dcukeas 
§ 161. Fae toe COVERED BY INSURANCE AGAINST FIRE OR OTHER CAUSE 


SS. 
§ 163. —— DESCRIPTION OF PROPERTY. 
(1). Building and appurtenances. 
163(1)—Electric ceiling fans and electric chandeliers held, by reason of nature of their attach- 
ment, covered by policy on building. Metal shed over sidewalk held excluded from 


policy on building as an ‘‘awning.” Fidelity Phenix Fire Ins. Co. v. Redmond. (Miss.).. 960 


§ 175. COMMENCEMENT OF RISK. 

175—Liability of insurer not defeated by post-dating of policy in violation of agreement. 
Kentucky Central Life & Accident Ins. ee: Ti COIS kn Gio a so cSen chun ais 

175—Policies in force, though inventory was not begun before fire, on next to last day for 


taking it. Time for inventory held to run from “date” of “issuance” of policies ag cor- 
ratte, . National Liberty: ton. Ou: ws Mommiin: OO. Sis iii. cs vdicccdcdecssckvdccacecse 
§ 179. ENTIRE OR SEVERABLE CONTRACT. 
179—When insurance policy on several items regarded as entire and indivisible stated. 
Capps v. National Union Fire Ins. Co. (lIll.) 
§ 179%. LOANS ON POLICIES. 
179%4—Policy pledged to insurance company as collateral for loan held cancelable notwith- 
standing statute. . Additional insurance purchased with accumulated surplus becomes part 
of original policy. Cancellation of insurance policies for non-payment of loan extin- 


guishes all interests of assured and beneficiary. Davis v. Equitable Life Assur. Soc. of 
CM SI ks ok seeders cocddatavecdccdnvecadedédeutdunkscesueewstes 


VI. Premiums, Dues and Assessments. 
§ 186. PAYMENT OF PREMIUMS. 
(3). Payment to agent or broker. 
186(3)—Insurance agent, agreeing that credit on his personal and private debt to the insured 
shall be treated as payment of premium, is not acting within scope of his authority. 
Arrangement that personal and private debt of insurance agent to insured shall be 
treated as payment of premium held not payment of premium; company without knowl- 
edge of, and giving recognition to, agreement that credit on personal and private 
debt of agent to insured shall be considered as payment of premium, held not subject 
to recovery on basis thereof. Smith v. Hartford Fire Ins. Co. (Kas.)............0. 
§ 187. NOTES FOR PREMIUMS. 
(1). In general. 
187(1)—Insurance company may recover on note, with provision for lapse of policy upon 
default in payments. Hartford Fire Ins. Co. y. Gray. (S. C.)... ccc cece ccc eeeeeuce 
§ 188. ACTIONS FOR PREMIUMS. 
(3) Trial, judgment, and review. 


188(3)—Failure of consideration for premium note held for jury. Hartford Fire Ins. Co. v. 
Young. 


ford Fire Ins. Co. v. Brown et al. (S. C.) .cccccscscccceccccvcccccccscccses eeesece 
188(3)—Insurance company’s acceptance of oe and accompanying notes held for jury. 
Hartford. Dire Ind: Ca. vi. meme OE Ge GE Ug on ko dicccctucenasdapaeens candcns _ 
$ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. . : 
198(1)—Within reasonable time after receiving life insurance policy, which does not comply 
with representations made by insurer’s agent, insured may return it and recover pre- 
mium. Pierce v. Liberty Life Ins. Co. (Kas.) 
6.) Actions. ? ; : 
198(6)—Allegations of authority of insurer’s agent to collect premium on life insurance 
policy held sufficient as against demurrer. Pierce v. Liberty Life Ins. Co. (Kas.).. 


VII. Assignment or Other Transfer of Policy. 


§ 199. ASSIGNABILITY OF POLICIES. . 

199—Insurance policy is property which may be sold or assigned or bequeathed. Blethen v. 
Pacific Mut. Life Ins. Co. of California et al.  (Cal.).. 00... eee e cece emer sense eres 

199—Undertaking is personal to insured. Newark Fire Ins. Co. v. Turk et al. (U. S.).... 

§ 200. WHAT LAW GOVERNS. , : , 

200—Validity of assignment of life insurance policy is determined by law of place where 
assignment is made. Assignment of life insurance policy became effective at time and 


place of mailing to assignee, as respects law governing. Jackson v. Tallmadge et al. 
CW, Soh eek tc tuwsemePee walks ROEM CREESIEUL RD nha aNe Ree pebE we hah 


§ 207. CONSENT OF INSURER. 
(1). Necessity of consent. s > ey : z 
207(1)—On assignment of mortgage on insured premises without notifying insurer, neither 
mortgagee to whom insurance was payable or assignee can recover under policy. Royal 
Ina, Co. 0: Diemer ot ah. . CORI) oc 5 cnt seduces ciksuasens tupenccsaness wPrerr rt: rere ee 


(Md.) 
§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 
209—Insurance policy, prohibiting assignment unless made on blanks of insurer, held not to 
prohibit assignment not on insurer’s blanks, but which was sufficient under state law. 
Capital Finance Corporation v. Metropolitan Life Ins. Co. (Mont.)........sseeeeeeeeee 
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§ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Transfer of property not an assignment of fire policy by operation of law. Dudley v. 
Continental Ins. Co. (N. H.) 

215—Sale of insured property does not carry policy of insurance. Neither grantor nor grantee 


of insured property * recover insuance in absence of assignment. Newak Fire Ins. Co. 
v. Turk et al. (U. S.). 


VIII. Cancellation, eeeitiahee: Abandonment or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 

228—In absence of special circumstances, no cancellation after insured’s death for fraud; this 
bg od available as defense to action on policy. Cotton States Life Ins. Co. v. Cunningham. 
( ) 

228—No liability attaches on policy issyed to mortgagee on understanding that it should be 
cancelled if owner took out insurance—owner having taken insurance in another company. 
Atkinson et al. v. United States Fire Ins. Co. (S. C.) 

§ 229. NOTICE TO CANCE 

(2). Sufficiency of notice in general. 

229(2)—‘“‘Holder of life insurance policy,’’ to be notified before cancellation for nonpay- 
ment of premium, is not beneficiary but insured. Objection to validity of notice of 
cancellation for nonpayment of premium because amount of premium thereon stated 
was that charged for policy as whole, including permanent — and accident 
insurance, held not well taken. Zeigler v. Kansas Life Ins. Co. ( Kas.) 

229(21)—Notice of forfeiture of policy for lump sum insuring life and granting annuities, 
naming premium stated in policy, held sufficient compliance with statute requiring notice 
of forfeiture of life insurance policy for non-payment to state amount of premium due. 
Zeigler v. Kansas Life Ins. Co. (Kas.) 

229(2)—Insured held to have had insufficient notice of cancellation of policy. 
Lumber Corporation et al. v. Boston Ins. Co, (S. C.) 

(4.) Authority of agent to waive notice. 

229(4)—Neither agent nor insurer had authority to cancel insurance policies without first 
giving insured notice specified in contract. Insurer could not assume from surrender 
of policies agent could cancel. Filkins v. State Assurance, Limited. (U. S.)........... 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230—Rule that return of unearned premium is essential to cancellation of policy held not 
applicable, where assured waives right to receive it. Great American Ins. Co. v. 
Alien et al.  (Olla.).......cssevcccccscceccacecccoecs 

230—Clause held to require insurance company to refund unearned premium on cancellation or 
give notice that premium would be refunded. Insurance company has no right to deduct 
disputed amounts from unearned premium returned on cancellation of policy. Hamilton 
Ridge Lumber Corporation et al. v. Boston Ins. Co. (S. C.)....cccccsecccccccccceeees 

§ 235. EVIDENCE OF CANCELLATION. 

235—Insurance company, after cancellation of policy, held to have neither returned premium 
or given notice that it would be returned on demand. Hamilton Ridge Lumber Corpora- 
tion et al. v. Boston Ins. Co. (S. C.) 

§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 

(1). In general. 

238(1)—Fire policy may be canceled by insured or his proper representative only. Norwich 

Union Fire Ins. Soc., Limited, v. Werner-Disken Co., Inc., et al. (N. Y.) 
(2). Authority of agent. 

238(2)—Power of broker to secure policies does not authorize a. Norwich Union 
Fire Ins. Soc., Limited, v. Werner-Disken Co., Inc., et al. (N. 

§ 242. EVIDENCE OF SURRENDER. 

242—Finding that insured authorized cancellation of policy in substitution of another sus- 
tained under evidence. Seifert v. Northwestern Nat. Ins. Co. (Wisc.) 

§ 249. ACTIONS FOR RESCISSION. 

249—Verdict requiring insured to surrender policy and that it be cancelled for insured’s 
fraud held supported by the evidence. Davis v. Metropolitan Life Ins. Co. (Ga.).... 608 


1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of Warranty 
or Condition. 


(A) GROUNDS IN GENERAL. 


§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. 

253—Statute providing that insured’s statements in application shall be representations and not 
warranties construed. National Life & Accident Ins. Co. v. Fisher et al. (Ky.) 

253—Clause in fire insurance policy making policy void for concealment or misrepresenta- 
tion by insured of material fact concerning insurance or subject thereof, or other fraud, 


either before 7 after loss, held valid. Diehl v. Grand Farmers’ Mut. Fire & Lightning 
Ins. Co 


(N ) 

§ 255. MATERIALITY. 

255—Policy avoided if insured makes substantial misstatement ahout anything material to risk 
whether misstatement material is determined by usual practice in insurance business. 
Commonwealth Life Ins. Co. v. Goodkrights Adm’s. (Ky.) 

255—Statute as to misrepresentation held a to policies issued after specified date. 
Gorman ,. rn standard Life Ins. Co. (Texas)... cccccccses vetnieas ‘ 

§ 256. ECT OF MISREPRESENTATION. 

Te : general. 

256(1)—Policy avoided if insured makes substantial misstatement about anything material to 
risk; whether misstatement material is determined by usual ” eee in insurance 
business. Commonwealth Life Ins. Co. v. Goodknight Adm’r. (K 
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(2). Knowledge and intent of applicant. 
ene ~~ faith held immaterial. Commonwealth Life Ins. Co. v. ee 
m’r. y. 

256(2)—Misrepresentations intentionally made held fraudulent; “Absence ot om »”* Gorman 
v. Jefferson Standard Life Ins. Co. (Texas).........ceecceeceeees 

256(2)—Applicant is bound by answers in application on failure to read i 
Mut. Life Ins. Ass’n of Brownwood, Tex., v. Schumann. (Tex.) 

§ 257. CONCEALMENT. 

§ 258. —— IN GENERAL. 

258—Immaterial that insured made no false answers in application, where he failed to disclose 
the whole truth. National Life & Accident Ins. Co. v. Fisher et al. (Ky.) 

§ 262, FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—Knowledge of loss before issuance of policy and failure to notify insurer will preclude 
recovery on policy. Failure to notify insurer that loss had already occurred when policies 
were issued held not to preclude recovery. Eagle Star & British Dominions Ins. Co., 
Limited, et al. v. George A. Moore & Co. (U. S.) 

§ 263. WARRANTIES. 

§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—False statements in application for insurance may be classified as warranties. State 
ex rel. Metropolitan Life Ins. Co. v. Allen et al. (Mo.).......eececeseeeeeeeeececeees 

265—Answers, if warranties, and material to risk, require binding instructions for defendant 
if false, ‘materiality being for jury .if doubtful, but if representations, inquiry is not 
limited to materialitv alone. Skruch v. Metropolitan Life Ins. Co. (Pa.) 

§ 266. WARRANTIES AS PART OF CONTRACT. 

266—Statements in application not attached to policy not part of contract: starement- 
—— not attached are not treated as warranties. Couch v. National Life & Accident 
ns. Co. (Ga.) 


§ 267. FULFILLMENT OR BREACH. 

267—Warranty in a contract of insurance must be literally complied with. Shamrock Towing 
Co. v. American Ins. Co. et al. (U. 

§ 268. —— EFFECT OF BREACH. 

268—Statements in schedule of policy, if false, constituted breach of warranty rendering 
olicy void. Breach of warranty renders porglary policy void, regardless of materiality. 
Park v. Fidelity & Casualty Co. of New York 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 273. SEAWORTHINESS OF VESSEL. 

273—Implied warranty of seaworthiness in maritime policy to stated extent. Marine liability 
policy vitiated by insured sending out ship with paver or knowledge of insufficiency. 
Sorenson & Neilson et al. v. Boston Ins. Co. () 

273—Implied condition of marine insurance that vessel shouid be “seaworthy.” 
Trucking Co. vy. Franklin Fire Ins. Co. of Philadelphia, Pa. (Ore.) 

273—There is an implied warranty of seaworthiness at inception of voyage, as necessary 
incident to every contract of marine insurance. Insurance policies held not to contain 
implied warranty of seaworthiness. Eagle Star & British Dominions Ins. Co., Limited, 
et al. v. George A. Moore & Co S.) 

§ 278. USE OF BUILDING. 

278—Use of house insured as dwelling as boarding house held proper defense. Ohio Valley 
Wire BH Wes Bek DA GS Me Ce eevee ce epebencalebeeas coedatetcndenesee 


§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Description of location of insured property in binder construed, and held warranty 
truth of which was condition precedent in insurer’s liability. Misrepresentation as 
to location of insured property defeats liability, though not knowingly made. Ameri- 
can Surety Co. of ren woek v. Fateistio fase, Gar - CS. Bobiceetcckestewe ceccas eee 

§ 281. AMOUNT OF VALUE. 

281—In application for insurance on automobile, words “actual cost, $730’ held to mean 
cost of car as it stood at time it was insured. Knight v. Hartford Ins. Co. (Miss.)....1076 

281—False warranty in automobile fire insurance policy as to price paid by assured for auto- 
mobile precludes recovery on policy. As respects insurance on automobiles, warranty of 
price paid for car by insured is material to risk. Kiefer v. Girard Fire & Marine Ins. 
Co. of Philadelphia. (Pa.) 


§ 282. TITLE OR INTEREST INSURED. 
(1). Construction and effect of provisions of policy. 

282(1)—Conditions of fire insurance policy held reasonable and valid. When breach of 
condition is bar to recovery under policy stated. Capps v. National Union Fire. Ins. 
‘o. (Ill) 

282(1)—Sole and unconditional ownership in fee clause valid. 
McCain. (Miss.) 

282(1)—Stipulation that, if insured’s interest in property be other than unconditional, 
will be void, is valid. Springfield Fire & Marine Ins. Co. v. Whatley. (Tex.).......... 1002 

282(1)—Provisions in fire policy affecting title of insured are valid. Palmetto Fire Ins. Co. 
v. Fansler. (Va.) 

2). Character of title or interest in general. 

282(2)—Insured’s interest, to be “Unconditional and sole,”’ must be such that he sustains 
entire loss if property is destroyed. It is sufficient’ to satisfy requirements of “sole 
and unconditional ownership” in insurance policies if insured is sole —_ owner, 
and has full equitable title. Socicero v. National Union Fire Ins. Co. of Pittsburgh, Pa. 
( Fla.) 

282(2)—Recital in policy held tantamount to declaration that plaintiff was not sole or absolute 
owner. Stipulation as to insured’s sole ownership held sufficiently complied with. Simpion- 
bato v. Royal Ins. Co., Limited. (Mass.) 
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282(2)—Good equitable title to. property insured sufficient to entitle insured to recover under 
policy. Import of words, “owned in fee simple,” “title in fee simple,” or “‘absolute title 
in fee simple,’ as descriptive of insured’s interest, stated. Palmetto Fire Ins. Co. v. 
Fansler. (Va.) 
(8). Vendor and purchaser of real property. 
282(8)—Bill held not to show right to snanile performance as effecting purchaser’s right to 
recover under fire insurance policy. To support claim of unconditional ownership, con- 
tract of sale under which insured claims must be capable of being enforced by him at 
date of insurance. Insured’s title held insufficient to entitle him to recover for loss 
of property by fire. Palmetto Fire Ins. Co. v. Fansler. (Va.) 
(14). Entire or severable contracts. 
282(14)—Breach of condition to title held to prevent recovery on entire contract. Capps 
v. National Union Fire Ins. Co. (lll.) 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Clause that automobile was not mortgaged or incumbered, “except as follows,’’ held 
not declaration of fact. —? v. Royal Ins. Co., Limited. SED 50%. dali es ek <s.c00 
§ 288. ne INSURANCE 
1). In general. 
288 (1) —Additional insurance procured by tobacco grower held not to void policy. Federal 
Ins. Co. v. Purvis Bros. (Ky.) 
288(1)—Fire policy not invalidated for non-compliance with requirements, where fault was that 
of insurer’s agent. Washington Fire Relief Ass’n v. Albro, et al. (Wash.)............ 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 290. AGE. 
290—False representation of age in application will avoid policy, where it would not other- 
wise have issued. Insurer entitled to_peremptory instruction, where deceased had made 
false representations in ae Brownwood Mut. Life Ins. Ass’n of Brownwood, 
Tex., v. Schumann. (Tex.) 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—False statements of insured as to health in application for insurance, whether actual 
or legal fraud, voids policy; answer alleging false statements as to health not insufficient 
for ees to allege fraudulent intent. State ex rel. Metropolitan Life Ins. Co. v. Allen 
et al. (Mo.) 
291(1)—Representations as to employment and diseases had unless fraudulent, will not avoid 
policy. Woynarowski v. Metropolitan Life Ins. Co. (N. J.) 
291(1)—Misrepresentations concerning previous health are material, where company might rea- 
sonably have refused policy, or charged higher rate. Gorman v. Jefferson Standard Life 
Ins. Co. (Texas) 
(2). Effect of statutory provisions. , 
291(2)—Under Rev. St. 1919, Sec. 6142, life insurance policy is not defeated by disease of 
insured when policy is issued unless disease causes or contributes to his death. Scott v. 
PO, SEAGER Te TO CD sc cg tc acce ce scree bktheeen eee er ebesiccgaceee 
(3). Knowledge and intent of applicant. 
291(3)—Representation that insured was sound when he had arteriosclerosis in absence of show- 
ing that it was warranty, and thatt insured knew of it, held no defense to action on policy. 
nr eT START, | CO oo Se ivi Weise siccecucseescetececssastacetsacte 1044 
(5). Good or sound health. 
sai oe held to show that insured’s answers as to previous health were made know- 
ngly false and with intent to deceive. Miller v. Metropolitan Life Ins. Co. (Ala.).... 418 
§ 296. OCCUPATION. 
296—Statements in schedule of burglary policy constituted breach of warranty. Park v. 
Fidelity & Casualty Co. of New York. (Mo.) + Wel Raith oa: Bis Anthea wi tev e > oh eh eee aes Ctl 1092 


296—Representations as to employment and Seas had, unless fraudulent, will not avoid 
policy. Woynarowski v. Metropolitan Life Ins. Co. (N. J.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, or 
Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 302. STATUTORY PROVISIONS. 

302—Statute relative to effect of failure to perform condition of policy or violation of re- 
strictive provision therein not impliedly repealed. Continental Ins. Co. et al. v. Simpson. 
(U. S.) 

§ 306. CONDITIONS SUBSEQUENT 

§ 309. —— EFFECT OF BREACH. 

309—Occasional or incidental violations of promissory warranty merely suspend liability of 
insurer. Mittet et al v. Home Ins. Co. (S. D.) 

309—Statute relative to voiding insurance policy held not to apply _to contractual provision 
therein; vacancy provision not affected by statute. National Union Fire Ins. Co. of 
Pittsburgh y. Richards. Tex.) 

§ 310. NOTICE AND na SDINGS TO GIVE EFFECT TO FORFEITURE. 

(1) In genera 

310(1)—Fire iioueue policy was avoided when foreclosure proceedings were begun against 
realty insured without any further act by insurer. Kitch et al. v. Northwestern Nat. 
Ins. Co. (Wisc.) 

(2). Nonpayment of premiums or assessments. 

310(2)—Agreement as to suspension of policy during default in payment of installment on 
note involved no question of forfeiture. Lett v. area & London & Globe Ins. 
Co. (Ala.) 
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310(2)—Farm mutual fire policy held automatically suspended by non-payment of assess- 
ments. Early v. Bremer County Farmers’ Mut. Fire Ins. Ass’n. 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(2). Assignees. 
311(2)—Life policy, reciting payment of first premium, held good in hands of assignee to 
extent of indebtedness, though premium note not paid. New England Mut. Life Ins. 
Co. of Boston, Mass., v. Clinchfield Coal Corporation. (U. S.).....cccccccceccccccccecs 
(3). Mortgagees and their assignees. 
311(3)—Mere open loss payable clause does not save appointee against defenses of breach of 
increased hazard and false swearing clauses, available against insured. Mortgage interest 
clause in policy held not to exclude conditions of policy as against mortgagee unless so 
stated in rider containing loss payable clause. Orenstein v. Star Ins. Ins. Co. of 
America. (U. S.) 
311(3)—Issuance of embezzlement rider in favor of mortgagee of automobile held not of itself 
to change relationship in main policy between mortgagor and insurer. Mortgagor’s act 
in taking another policy on automobile in violation of clause against other insurance pre- 
cluded recovery by mortgagee. Wyley et al. v. Federal Ins. Co. (Wash.).............. 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 313. SAILING VOYAGE AND NAVIGATION OF VESSEL. 

313—Provision in marine insurance policy that ship should sail within 10 days of specified 
date held warranty. Northland Nav. Co., Inc., v. American Merchant Marine Ins. Co. 
of New York. (N. Y.) 

§ 314. DEVIATION OR OTHER CHANGE OF VOYAGE. 

314—Extra voyage from England to Sweden and back held unnecessary “deviation” within 
war risk policy, releasing insurer. Aktiebolaget Malareprovinsernas Bank v. American 
Merchant Marine Ins. Co. (N. Y. 

§ 323. BUILDING BECOMING VACANT. 

(1). In general. 

323(1)—Statute relative to voiding insurance policy held not to apply to contractual pro- 
vision therein; vacancy provision not affected by statute. National Union Fire Ins. 
Co. GF Fees i TR CRM a vcennckencotane cacksessekaktveucksevegerss ds 


§ 326. cEReIaS on USING PROHIBITED ARTICLES. 
(3). asoline. 
326(3)—Keeping small quantities of coal cil and gasoline for consumption in stove and lamps 


held not violation of by-law of insurance company. I. H. Lawrence & Son v. Merchants’ 
& Mechanics’ Mut. Aid Soc. (Mo.) 


§ 328. CHANGE OF TITLE OR INTEREST. 
(2). at constitutes change of title or interest in general. 

328(2)—Delivery of deed in escrow, operating as change in title affecting insurance company’s 
liability held not shown. Home Ins. Co. of New York v. Wilson (Ky.).............. 

328(2)—Ratification of ‘sale under deed of trust to holders of secured notes effects change of 
ownership with a meaning of standard mortgage clause in fire policy; “‘sole and un- 
conditional ownership.”” Fire policy, payable to trustee under deed of trust, does not 
inure to benefit of holders of negotiable notes under trustee purchasing premises. Royal 
Ins. Co. v. Drury et al.  (Mad.)....ccccccsesmccccccscvesecccestocscseeescaseseesecs 

328(2)—Fire policy not voided by tax sale during time for redemption. Continental Ins. Co. 
of City of Now York ©... Rtowm. . CHRD « oo kc tn cndccsinceenciedusedscecetsashiss neha 

328(2)—Transaction by which insured’s position was changed to that of mortgagee held “‘sale’’ 
rendering policy void. Fire policy prohibiting sale of property unless assignment made in 
accordance with its terms held applicable to sale, through insured retained an interest by 
mortgage back. Rights of parties to fire policy held fixed at moment of loss. Dudley v. 
Continental Ins. Co. (N. H.) f y 

328(2)—Sales contract and partial payments by purchasers without delivery of deed, held 
to constitute change of ownership, voiding policy. Whitehead v. Hartford Fire Ins. 
Co. (Tex.) 


(5). Contract for sale. 
328(5)—Destruction of premises after owner has contracted to sell same precludes recovery on 
policy avoiding liability if there is a change of ownership. Royal Ins. Co. v. Drury et al. 
(Md.) 
(6.) Invalid or inoperative conveyance. _ ‘ , 
328(6)—Violation of condition of fire insurance policy by mortgaging insured property 
held nto to invalidate insurance, unless it contributes to loss. Calnon v. Fidelity 
Phenix Fire Ins. Co. (Nebr.) 


(8). Invalid or inoperative conveyance. E : 
328(8)—Mo ge on homestead insured without delivering possession to grantee void, ang 
not soma inhibited by policy. Dixie Fire Ins. Co. v. Henson et al. (Tex.) 
(14). “Commencement of foreclosure proceedings” or “notice of sale.” f 
328(14)—Failure to notify insurer of foreclosure proceedings against premises, as required 
by policy, held to avoid liability of insurer as to owner. Royal Ins. Co. v. rury 
et al. (Md. ~ ies 
328(14)—Mortgage foreclosure provision of insurance policy held not to prohibit foreclosure 
by mortgage for recovery under policy. Insurance company, informed of interest of mort- 
gagee and issuing of policy on mortgage property, cannot resist payment for loss because 
mortgagee brought foreclosure proceedings. Baker et al. y. Liverpool & London & Globe 
Ins. Co., Ltd. (Texas) eoee eeee : . eeees 
328(14)—Fire insurance policy was avoided when foreclosure proceedings were begun against 
realty insured without any further act by insurer. Kitch et al. v. Northwestern Nat. 
Ins. Co. (Wisc.) 
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§ 329. CHANGE OF POSSESSION OR USE OF PERSONAL PROPERTY. 
329—Use of automobile held neither private nor for pleasure within policy. Automobile policy 
held void because of use other than contemplated therein. Record v. Royal Ins. Co., 
Limited. (Mass.) 
329—Provision avoiding policy if automobile is used for. livery purposes * valid. Insured’s 
duty to see that condition absolutely prohibiting use of insured automobile for 
livery purposes is not broken. Absolute exclusion of certain use of insured property 
is promissory warranty, breach of which is not excused by lack of knowledge or con- 
sent. Agreement by insured’s son not to use automobile for prohibited purpose held 
no excuse for breach of condition. Instruction that if owner was diligent to prevent 
prohibited use of automobile he could recover, though his son was so using it at 
the time of loss held reversible error. Insurer not liable on theft policy * loss 
occurring during operation of automobile in violation of policy. Mittet et al. v. Home 
Ins. Co. €S. D.) 
$§ 330. INCUMBRANCES. 
(2). What constitutes incumbrance. 
330(2)—Transfer of note wecognized in loss-paying clause of fire policy on automobile held 
not new incumbrance or assignment of policy. Fireman’s Fund Ins. Co. v. Galloway 
et al. (Tex.) 
(3). Renewal or change in form of incumbrances. 
330(3)—Renewal of retention of title note held not to forfeit policy, where insurer’s hazard not 
increased. Grantham v. Royal Ins. Co., Limited. (Ga.) 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Statement that car is protected by Leland Lock held not a continuing warranty. 
Christiansen v. Bankers’ & Shippers’ Ins. Co. ) 
(2). Employment of watchman. 
334(2)—No repugnancy between warranty in policy that watchman would be on board at all 
times and warranty that watchman would be in charge when vessel without cargo, and 
policy avoided where watchman not on board loaded vessel. Shamrock Towing Co. v. 
American Ins. Co. et al. (U. S.) 
§ 335. 5 BOOKS, PAPERS, AND SAFE. 
(1). Nature, validity and operation in general. 
335(1)—Obligations of insured under iron-safe clause constitutes promissory warranty on his 
part. Policy of fire insurance on merchandise held tag eg where insured failed to 
comply with iron-safe clause. Thompson v. State Assur. OMENS 5s lee bbs eeu 
(2). Taking inventory. 
335(2)—Fire policy, requiring assured to take complete itemized inventory, held not com- 


= with by incomplete inventory of 50 per cent. of assured’s stock. Springfield Fire 
Marine Ins. Co. v. Moore et al. (Tex.) 


1 
335(2)—Insured held bound by riders attached to policies, though signed by agent without 
knowledge of their meaning. Compania L’Union de Paris v. Goldsmith. (U. S 
(3). Keeping books of accounts. 
335(3)—Only substantial compliance is required with provisions in policy of burglary insur- 
ance that books and accounts be kept. Aronson v. Maryland Casualty Co. (Mo.) 
(4). Keeping books and papers in safe. 
900teeneek: failing to peceants safeguard inventories of insured goods 3 required by 


policy, cannot recover. ompania L’Union de Paris v. Goldsmith. (U. 
(1). Entire or severable contracts. 
335(5)—Forfeiture of entire policy is not decreed for violation of iron-safe clause whers it 
was restricted to insured stock of merchandise. Thompson v. State Assur. Co., 
(La.) 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Insured, carrying concurrent fire policies in excess of amount permitted by policy, 
held not entitled to recover. Fire Ass'n of Philadelphia v. Nime. S.) 
(2). Knowledge and consent of insured. 
336(2)—Owner’s policy is not vitiated because of additional insurance effected by mortgagee 
without his knowledge. Atkinson et al. v. United States Fire Ins. Co. (S. C.) 
336(2)—Chattel mortgage clause held not to make mortgagee agent of mortgagor in pro- 
curing insurance. Camden Fire Ins. Ass’n. y. Sutherland. (Tex.) 
336(2)—Procuring other insurance held not to invalidate policy. Continental Ins. Co. et al. 
v. Simpson. (U. S.) 
(3). Identity of property or interest. 
336(3)—Clause prohibiting procurance of other insurance by insured held not to violate by 
mortgagee taking out insurance for his own benefit. Insurance taken out by mort- 
gagee held not “concurrent insurance” within meaning of mortgagor’s policy. Camden 
Fire Ins. Ass’n. v. Sutherland. (Tex.) 


(D) ASSIGNMENT OF POLICY. 


§ 343. RESTRICTIONS ON ASSIGNMENT IN GENERAL. 

343—Assignment of fire policy prohibited because risk or hazard of loss may be increased by 
change of ownership. Dudley v. Continental Ins. Co, H.) 

343—Transfer of note recognized in loss-paying clause of fire policy on automobile held not 
new incumbrance of assignment of policy. Fireman’s Fund Ins. Co. v. Galloway et al. 
(Tex. ) 

§ 347. ASSIGNMENT AS COLLATERAL SECURITY. E 

347—Transfer of note by blank indorsement as collateral security with right to collect under 
insurance policy, held not violation of clause prohibiting assignment. Pledge of policy 
as collateral for debt is not assignment working forfeiture without notice to insurer. 
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(E) NON-PAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. te oe AS re OF FORFEITURE IN GENERAL. 
n general. 

349(1)—Forfeiture will not be enforced against life insurance policy unless circumstances 

show clear intention to claim forfeiture. Baxter v. Metropolitan Life Ins. Co. (lll.).. 
(2). Premiums payable in installments. 

349(2)—Policy held forfeited on failure to pay semi-annual installments, despite provision 
that unpaid premium should become indebtedness to company. Reese v. Prudential Ins. 
Co. of America. (Mo.) 

(3). Nonpayment of note given for premium. 

349(3)—Insurer held not liable on policy “while” installment of note for premium past- 
due or unpaid; suit on premium notes held not to waive policy provision of non- 
liability, while premium in default or of nonauthority of agents to waive conditions. 
Pivemens Pend ine CO .¥. Fees . CG ioc ce cnccasecacscabdudchamiadtcevenened’ ‘ 

349(3)—Failure to pay premium note renders policy void. Courts must enforce policy con- 
taining non-ambiguous clause relative to forfeiture in event of non-payment of premium 
note at maturity. Hayworth v. Philadelphia Life Ins. Co. (N. C.) 

349(3)—Note for the second premium not paid at maturity held payment notwithstanding 
its stipulations. Ritter v. American Life Ins. Co. of Des Moines, Iowa. (S. D.) 

349(3)—Policy held to have lapsed prior to loss by reason of insured’s failure to pay premium 
note when due. Note given in payment for premium simultaneously with issuance of policy 
for non-payment of note held valid. Liverpool & London & Globe Ins. Co., Ltd. 
Baggett. (Texas) cocce onewes oekceees 

349(3)—Fire insurer held authorized to stipulate for suspension of policy during default in 
payment of premium notes. Right to stipulate for suspension of policy during default in 
payment of premium note follows from right to extend credit. Thomas et al. v. North 
River Ins. Co. (Tex.) 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(3). Application of dividends or credit to prevent forfeiture. 
360(3)—On acceptance by beneficiary of payment of additional insurance purchased with divi- 
dends on policies, contention that dividends should have been used to keep policies in 
force is untenable. Dividends and reserve or surrender value cannot be anticipated to 
pay premiums. Atlantic Life Ins. Co. v. Bender. (Va.).......... ‘ 
(4). Payment by check, draft or order. 
360(4)—Acceptance of check, in lieu of premium note marked “paid,” was conditional payment, 
and constituted no payment of note when check was returned unpaid. Hayworth v. 
Philadelphia Life Ins. Co. es Ga 
360(4)—Agreement to accept cash and notes in payment of past due premiums held 
effected to extend policy where checks were returned unpaid and notes were not binding on 
insured. Atiasile Lite The. Ca. Vv. TR.” CV ie cc ks ccc vc cedscecnecccacuedecanssc 


§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 364. —— IN GENERAL. 

364—Dividends and cash or loan values do not belong to insurance unless created by statute 
or granted by policies. Atlantic Life Ins. Co. v. Bender. (Va.)..........ccceeeeeee 


§ 365. REINSTATEMENT. 
(1) In general. 
365(1)—Stipulations in policy as to mode of revival for protection of insurer may be waived 
expressly or by implication. Provision for revival of policy, construed strongly against 
company, held to mean application for revival may be made to company’s agent. Undue 
delay in acting upon application for revival, or failure to communicate refusal thereof, 
may amount to a waiver or effect a revival. Life & Casualty Co. of Tennessee v. 
Street. (Ala.) 
365(1)—Suspension of policy for non-payment of assessment held not a cancellation requir- 
ing new application to obtain insurance. Johnson et al. v. State Mut. Rodded Fire 
Ins. Co. of Michigan. (Mich.) 
365(1)—Insured held entitled to insurance from date of acceptance of premiums. Lale v. 
Business Men’s Assur. Co. of America. (Mo.) 
365(1)—That insured did not know of revocation of agency of local agent paid to reinstate 
policy held immaterial. Columbian Nat. Fire Ins. Co. et al. v. Dixie Co-op. Mail 
Order House et al. (Tex.) 
(2). Condition of reinstatement. 
365(2)—Checks and notes sent for past due premiums under agreement to reinstate held not 
to have been accepted by insurer as payment of past due premiums, but held subject to 
reinstatement. Certificate failing to disclose attacks of indigestion and physicians attend- 
ance held false and no basis for reinstatement. Answers to questions whether insured 
had been sick or attended by physician were material, and, if untrue, invalidated reinstate- 
weet. Atisutic Life Tus. Co. G: Binder, CV Bi aie cdcs cn cdietecet scktaws cedepoahadseres 
$ 367. ——INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. . ; 
367(1)—Unpaid premium note held not to extend time for commencement of automatic 
extended insurance. Provisions of premium note held not in violation of statute. 
Eddie v. New York Life Ins. Co. (Cal.)..... 
(3). Period for which insurance will be extended. “ 
367(3)—Period of grace and extended insurance in life insurance policy held to run con- 
currently. Missouri State Life Ins. Co. v. Carey. (Tex.) : 
That policy carried non-forfeiture value of 31 days beyond due date for second premium 
held not to make contract ambiguous. 
1131 
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§ 368. —— PAID-UP POLICY OR VALUE. 
(1). In general. 

368(1)—Insured’s demand in 1925 for ot policy as of 1918 held not too late. Liacho- 
vitzky v. New York Life Ins. Co. (N. Y.) mse ¢heveseh con 

368(1)—Policy automatically became paid-up policy for reduced amount, on insured’s failure 
within certain time after lapse to surrender policy for cash value or term insurance. 
Dwyer v. Metropolitan Life Ins. Co. (S. C.) 
370. — ACTIONS. 

370—Failure to pay premiums on policy issued in Russia held sufficiently excused by allegation 
that insurer withdrew from Russia. That insured, suing on Russian policy, sought inexact 
remedy, held not to change cause of action, nor require allegation as to Russian law. 
iiachvibeks 3. Maw Torts Eite-Te:' Cs. QW YD sone. oxic tewes ceeds 00400d Ga¥e borers 452 


XI. a or Agreements Affecting Right to Avoid or Forfeit 
olicy. 


§_ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Question of waiver of breach of policy conditions depends on facts of particular case. 
Pena Sa. Mk: We AAO. CUI 6 0's, ose alvin once We bn 6.cesbeUs owe seve Uesee<ehue 942 


§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR STATE- 
MENTS OF OFFICERS OR AGENTS. 
(1). In general. 
373(1)—Acts of officers or agents of insurance company within scope of or apparent scope 
of their powers are binding on company; company may be estopped by officers’ conduct 
and declarations. Gitz Sash Factory, Inc. v. Union Ins. Soc. of Canton, Ltd. (La.).. 
373(1)—Insurance company may be estopped by agent’s conduct to deny provision in policy 
inserted for its benefit. Schwartz et al. v. Maryland Casualty Co. (N. H.)........se0e 
§$ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(2). | Nature of agency. 
375(2)—Soliciting agent cannot waive breach of condition by default in payment of note for 
premiums. Lett v. Liverpool & London & Globe Ins. Co. (Ala.) 
375(2)—Agreement by general agent to make good money paid by employer to injured em- 
loyee held within scope of his business and binding on insurer. Schwartz et al. v. 
aryland Casualty Co. (N. H.) . eece 
375(2)—When act of local agent of insurer may estop insurer stated. Thomas v. Employer’s 
Liability Assur. Corp., Ltd. (Pa.) 
§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Provision in policy regarding inability of insurer’s agent to waive its provisions does 
not prevent recovery where agents had apparent authority to waive defense. Royal Ins. 
Co. v. Drury et al. (Md.) 
376(1)—Agent held clothed with apparent authority to waive condition of policy. Chesansky 
v. Merchants’ Fire Ins. Co. (N. J.) ose 
(2). Conditions to which restrictions apply. : 
376(2)—Limitations on authority of insurance agents to waive conditions refer to waiver’s 
subsequent to inssuance of policy. Grantham v. Royal Ins. Co., Limited. (Ga.)........ 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Warranty of sole ownership may be waived hy conduct of insurer or agent after 
knowledge of breach. Royal Ins. Co. v. Drury ‘et al. (Md.)...... pee e ec eeeteecsesens 
377(1)—Person making material misrepresentation in application for insurance cannot be 
relieved from consequences thereof by showing that insurer by exercise of sufficient 
diligence might have discovered palaiy of presentation. American Surety Co. of New 


York v. Patriotic Assur. Co. (N. Y. e 
377(1)—Right of beneficiary to recover notwithstanding false statements 
predicated on conception of waiver. Misstatement of facts by insured are no defense, 
where insurer did not rely on such statements but conducted independent investigation of 
tts'owm,. ._Dheesett wv. Prankiin Tite Tre: Ca.. COORD) 6 6 oocccce ie ctewniecissccesevansces 
(2). What constitutes knowledge or notice in general. ; ] 
377(2)—Knowledge of falsity of one statement not notice another statement is false. Partial 
knowledge of fraud held to preclude defense of fraud. Dossett v. Franklin Life Ins. 
Co. (Tex.) sees eee 
(3). Facts putting insurer on inquiry. — 
377(3)—Automobile fire policy held not void, if insured fraudulently stated that mortgage 
thereon had been paid. Standard Auto Ins. Ass’n y. Reese. (Ind.)........... cowease 
377(3)Contention that insured should not be permitted to rely on false answer made by 
insured in application for life insurance not sustained. Commonwealth Life Ins. Co. 
v. Goodnights Adm’r. (Ky.) 3 ; . ‘ 
377(3)—That fire insurer had maps showing location of insured property, and might by 
use thereof and investigation have discovered true location of property, did not relieve 
insured from effect of erroneously describing of property. American Surety Co. of 
New York v. Patriotic Assur. Co. (N. Y. 5 ‘ r 
377(3)—Insurer cannot complain after loss has occurred that situation was not what it’ sup- 
posed it to be. Washington Fire Relief Ass’n v. PO: GE BL) CW MEM sk cecccceneceecs 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. J P ; , 
378(1)—Insurer held to have consented to taking out of additional insurance or waived 
condition in policy prohibiting it. Smith v. National Fire Ins. Co. of Hartford, 
Con. (la.) 
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378(1)—Fraud held not predicable on insured’s statement of value, where insurer’s repre- 
sentative had opportunity of inspection before insuring property. State ex rel. Burton 
‘Wi, A GE TO. CI icv kickn nbd katcvacanecnnsvdsecteecssseckssnn eeu 
378(1)—Insurer not estopped to set up breach of warranties by ne _ broker repre- 
senting assured. Park v. Fidelity & Casualty Co. of New York. (Mo.) 
oe of warranties in burglary policy held avoided by insurer’s knowledge of falsity. 
Satz v. Massachusetts Bonding & Ins. Co. (N. Y. 
378(1)—Insurance company held bound by knowledge of agent as to interest of applicant in 
pany insured and in real property upon which situated. Michelsen v. North American 
at. Ins. Co. et al. (N. D.) 
378(1)—Knowledge of insurer’s agent in issuing fire policy held knowledge of insurer. 
Springfield Fire & Marine Ins. Co. v. Whatley. (Tex.) 
(2). Who is agent of insurer. 
378(2)—Facts pertaining to risks necessary or proper to be stated in applying for insurance 
known to insurance broker, are imputable to insured but not to imsurer unless co 
municated to it. Rosedale Securities Co. v. Home Ins. Co. of New York. (Kas.) 
(3). Nature of agen cy and authority of agent. 
378(3)—Acceptance by om, of physician’s report held ratification of his act in examining 
applicant for insurance. Insurer in ratifying of physician’s act in examining applicant 
not ane to have actual knowledge of all information given by applicant. Information 
by app icant for insurance to physician making examination is notice to insurer. Mutual 
Life Ins. Co. of New York v. Brown. (Ga.) 
378(3)—Knowledge of insurance agents with general authority, knowledge of insurer. 
Camden Fire Ins. Ass’n. v. Sutherland. (Tex.) 
378(3)—Knowledge on part of aay sae before acceptance of application not imputed to 
insurer. Stipcich v. Metropolitan Life Ins. Co. (U.S 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 

579(1) — Caen estopped from setting up defense of misrepresentation where representation 
was wrongfully inserted in policy. Davern v, American Mut. Liability Ins. Co. (N. 
379(1)—Insurer held not entitled to escape liability by reason of incorrectness of warranty 

as to other insurance, where acts within knowledge of general agent. Camden Fire 
Ins. Ass’n. y. Sutherland. (Tex.) 
(4). Life and accident insurance. 
379(4)—Insurer held without right to defend on ground that applicant withheld information 
and fraudulently induced issuance of policy. Applicant for life insurance has right to 
rly on discharge by medical examiner of duty to report answers to insurer. Mutual Life 
Ins. Co. of New York v. Brown. (Ga. 
§ 381. FORM AND RE lea OF EXPRESS WAIVER. 
§ 383. ORAL WAI 
383 Waiver of condition of oe may be proved by parol. Gitz Sash Factory, Inc. 
Union Ins. Soc. of Canton, Ltd. (La.) 
383—Parol evidence as to change in amount of concurrent fire insurance held inadmissible, 
unless change is written on or attached to policy. Fire Ass’n of Philadelphia v. Nime. 


(U. S.) 
§ 385. INDORSEMENT ON POLICY. 
385—Provision as to lack of authority of agent to waive policy puite held binding on 
parties; agent held unauthorized to waive timely statement of Paulauskas v. Fire- 
men’s Fund Ins. Co. (Mass.) 
385—Insurer may waive conditions in policy by parol, despite policy sti lation against waiver 
— i, ane. geneween indorsed on policy. Thomas v. Employers’ Liability Assur. 
orp., 
§ 388. IMPLIED W'AIVER IN GENERAL, 
(1) In general. 
388(1)—“‘Waiver” results when insurer by its acts recognizes policy as existing after expira- 
tion of time for payment of premiums. Baxter v. Metropolitan Life Ins. Co. 
388(1)—Insurer not estopped to require compliance with terms of fire policy against sale of 
property. Dudley v. Continental Ins. Co. (N -) 
2 Statements of officers and agents. 
388(2)—Soliciting agent held not to have promisee or assured insured that policy would 
be kept in force pending arrangement for payment of past-due premium. 
Liverpool & London & Globe Ins. Co. (Ala.) 
(3). Acts and conduct of insurer or agents in general, 
388(3)—Insurer estopped from taking advantage of forfeiture if conduct held insured 
to believe forfeiture would not be insisted on. Baxter v. Metropolitan Life Ins. Co. 


Til. 
388(3)—Forfeiture for breach of warranty is waived and insurer with knowledge of breach, 
requires action under policy by insured, Royal Ins. Co. y. Drury et al. (Md.) 
( Guaranty and indemnity insurance. 
388(5)—Insurer authorizing employer to pay claim of injured employee estopped from there- 
after contending that claim not valid. Schwartz et al. v. Maryland Casualty Co. (N. H.). 
$ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Insurer may not avoid contract for answers incomplete on their face, unless anton 
dissatisfaction therewith. Insurer not estopped to avoid policy for incomplete answers 
assured. Knowledge of insurer essential to estop it from setting up breach of sana 
as defense to action on burglary policy. Park v. Fidelity & Casualty Co. of New York. 


(2). Condition as to title. 
389(2)—When knowledge of agent of incumbrance on property insured is knowledge of com- 
pany and waiver of warranty stated. Grantham v. Royal Ins. Co., Limited. (Ga.).... 


1133 


698 


138 


116 
942 


400 


367 





The Insurance Law Journal, Vol. 66 





389(2)—Company, issuing policy with knowledge that applicant’s title is not in fee simple, held 
to waive provision therein requiring him to have such title. Michelsen v. North American 
Nat. Ing. Co. et al. (N. D.) 
389(2)—Mortgagee, applying for policy, and informing insurance agent as to conditions of 
ownership of property and paying premiums, held insured thereby. Baker et al. v. Liver- 
pool & London & Globe Ins. Co., Ltd. (Texas) 


389(2)—Insurer, knowing ownership of insured is not sole and unconditional, held estopped to 


59 


assert invalidity of policy. Springfield Fire & Marine Ins. Co. v. Whatley. (Tex.)....1002 


(3). Condition as to incumbrances. 
389(3)—Insurance -~ any held estopped from denying liability under policy. Gitz even 
Factory, Inc. nion Ins. Soc. of Canton, Ltd. (La.) 
389(3)—Insurance cea could not avoid payment of policy issued to mortgagee, when aa 
secured by mortgage were overdue. Baker et al. v. Liverpool & London & Globe Ins. 
Co., Ltd. (Texas) 
(5). Subsequent breaches in continuation of existing conditions. 
389(5)—Right from waiver of gasoline clause by agent, with knowledge, issuing policy held 
not lost by non-waiver agreement, on which amount of loss was submitted to arbitration. 


Piddite Thenix Fire Ink. Co. vated. COG) 6ioindc eas osc CAC Hoe wi Cet e ess 960 


(8). Renewal without objection. 
389(8)—Insurer chargeable with knowledge of ownership of ogee when issuing renewal 
policies. Springfield Fire & Marine Ins. Co. v. Whatley. (Tex. 


00. 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


POLICY 
390—Insurance company could waive right to claim forfeiture of policy by silence without 
action, after notice of additional insurance. Globe & Rutgers Fire Ins. Co. v. Jones. 
(Ala.) 
390—That insurer knew that insured effected other insurance on automobile and “failed” to 


object or notify mortgagee, held not waiver of clause against other insurance. Wyley 
Eel, A Perel TE, Tats CUP MNE,) iis 6 o oececawecatiic cecig etic cub cds VE bueesnde denies 


§ 392. ee Sr eae OR RETENTION OF PREMIUMS OR ASSESS- 
ME 


(1). In general. 

392(1)—Insurance company issuing policies and receiving assessments or premiums, estopped 
from pene non-liability by conduct of its agent. Springfield Mut. Ass’n v. Atnip. 
(Ark. 

sontia teaiiis held not liable on policy “while” installment or note for premium past- 
due or unpaid; suit on premium notes held not to waive policy provision of non- 
liability while premium in default or of nonauthority ” agents to waive | a. 
Fireman’s Fund Ins. Co. y. Jackson, Mink) 5 ado ie wees eeeanne ace 

392(1)—Insurer may waive provisions in_ statute requiring issuing of recei 
if company for premium: ‘Waiver’? Baxter v. Metropolitan Life Ins. Co. 

392(1)—Acceptance of premiums after due waives time of payment. Novosel v. On West 
Life Ins. Co. of Missouri. (Mo. 

392(1)—Language of notice of due date of second premium on life insurance policy held to 
— _ policy was in force at time it was sent. O’Donnell v. Kansas City Life Ins. 
‘0. (Mo.) 

392(1)—Insurance company held to have waived breach of "condition of ‘unconditional owner- 
ship. Julian v. Commercial Assurance Co. (Mo.) 

. Premium demanded but not paid. 

392(2)—Letters requesting payment of premiums held not waiver of proviso * en 

ei: in advance. Ripy et al. v. Cloverleaf Life and Casualty 
. Suspension of risk. 

392(7)—Delinquency in payment of premiums not waived as defense to loss occurring dur- 
ing period thereof by demanding or accepting premiums, where policy — bend sus- 
pension during delinquency. Lett v. Liverpool & London & Globe Ins. Co. (Ala.). 

392(7)—Payment of a further assessment during period of suspension, held not a eee of 
suspension. Johnson et al. v. State Mut. Rodded Fire Ins. Co. of Michigan (Mich.).. 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Denial of existence of insurance sufficient to predicate pleas of waiver and estoppel as 
to all defenses except existence of insurance. Court’s definition of waiver held not defective. 
Liverpool & London & Globe Ins. Co., Limited, of England v. McCree. (Ala.) 

395—All defenses except those stated in notice of rescission by insurer, are waived, and 
may not be presented in later suit on policy. Travelers Ins. Co. v. Fletcher American 
Nat. Bank of Indianapolis. (Ind.) 

395—Insurer may not assert misrepresentations in defense to action on policy, which were 
not mentioned in previous notice of rescission. Travelers’ Ins. Co. v. Fletcher 
American Nat. Bank of Indianapolis. (Ind. 

395—Insurer, in view of prior non-waiver agreement, held not to have waived defense of 
increase of hazard by not denying liability when rejecting proofs as not correctly stating 
loss. Orenstein v. Star Ins. Co. of America. Ss.) 


§ 396. Th. tae ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1) n general. 

396(1)—Letter by insurer stating that it waived no rights and admitted no liability does not 
prevent operation of waiver. Royal Ins. Co. v. Drury et al. (Md.) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Insurers held not estopped to assert forfeiture of fire policies on realty by request for 
information for settlkement of loss under policy on personality as to which liability was 
admitted. Insurer, held not estopped to assert forfeiture of fire policy by request for 
information in settlement of loss, where plaintiffs were repeatedly informed that policy 


had been forfeited. Kitch et al. v. Northwestern Nat. Ins. Co. (Wisc.).............. 1017 
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§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. | a? 

400—Incontestable clause does not exclude defense of failure to furnish proof of loss. [Illinois 
Bankers’ Life Ass’n v. Byassee. (Ark.) 

400—Defense of fraud in procurement of life insurance policy cut off by incontestable clause 
= _- within one year from date of policy. Russ v. Great Southern Life Ins. 
o. Kans 

400—Insurer’s mere denial of liability is not contest of policy, within meaning of*incontestable 
clause. Lincoln Nat. Life Ins. Co. v. Peake et al. (Mo.) 

400—Clause making policy incontestable after year imports contest by litigation. Insurer’s 
answer denying allegations of Retition held contest, within incontestable clause. Shar- 
lach v. Pacific Mut. Life Ins. ¥.3 

400—Denial of liability under double indemnity clause, because of exception thereto, held 
not contest of policy, within meaning of contestability clause. Incontestability clause 
does not prevent questioning extent of coverage. Sanders v. Jefferson Standard Life 
ies, Co. UH. FD 

400—Insured held not entitled to contest validity of policies on ground of concealment or 
misrepresentations, in view of incontestable provisions. Supplemental contracts attached 
to policies held subject to incontestable clause in policies not available on supplemental 
contracts. Wamboldt v. Reserve Loan Life Ins. Co. ~) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 
§ 402. MARINERISKS IN GENERAL. 


402—Phrase “and all other — losses, and misfortunes,”’ in marine insurance policy, held 


to cover only dangers of like kind with those specifically enumerated. Borgemister et al. v- 
Union Ins. Co. of Canton, — (N. ¥.) 


§ 403. PERILS OF THE SEA 

403—Overturning of vessel held “Peril of the Sea” within policy. Olympia Canning Co. 
v. Union Marine Ins. Co., Ltd. (N, Pikscacancdaseckascswbadlee tesa saseeaw ena wie 

403—Loss, to be from “perils of the seas’’ within marine policy, must be from a casualty of 
the Sea. Borgemister et al. v. Union Ins. Co. of Canton, Ltd. (N. Y.) 

§ 409. ARRESTS, RESTRAINTS, AND DETENTIONS 

409—Clause in war risk policy held to exempt insurer from ‘liability Suing, puiet of deten- 
tion & ners Aktiebolaget Malareprovinsernas Bank v. American erchant Marine 


Ins. (N. Y.) 
§ 411. COLLISION AND LIABILITY THEREFOR. 
411—“Collision’”’ between vessels in tow, within insurance policy insuring against such colli- 
- as include bumping or pounding. Tice Towing Line v. Western Assurance 
© ) 
411—Damages to ships from , Striking rock abutments from bank of canal while bein 
= me wa “collision.” Lehigh & Wilkesbarre Coal Co. v. Globe & Rutgers Fire Ins. 
0. 
§ 412. STRANDING. 
412—No “stranding,” when no sto ppage of — 
Coal Co. v. G obe & Rutgers Fire Ins. 
§ 413. PROXIMATE CAUSE OF Loss” 5 
413—Damage to cargo from rain driven by wind is caused by wind, a peril of the sea. Tyson 
et al. v. Union Ins. Soc. of Canton, Limited. (U. S.) 
(B) INSURANCE OF PROPERTY AND TITLES. 


; 418. LIMITATION OF RISK AS TO PLACE. 
419 SITUATION OF PROPERTY INSURED. 

depot cannot be had for goods destroyed while stored in another warehouse division 
than called for in the policy. Hardin Bag Co., Inc. v. Milwaukee Mechanics’ Ins. 


419—Room used for storage purposes and living quarters of proprietor of store held part of 
“premises” within burglary insurance policy. Aronson v. Maryland Casualty Co. (Mo.) 

a cost 1 d by fire held hi li 

—Damage by explosion caused by fire held within policy excepting damage by explosion. 
Githens v. Great American Ins. Co. of New York. (Ia. Aes Rtas, 

421—Evidence held sufficient to support jeloment reforming certificate of insurance. Judg- 
ment on second count only correct by nunc pro tunc entry on timely enn held 
sufficient to dispose of entire case. Vaught, v. Home Ins. . of New York. (Mo.) 

421—As rule, if fire does not escape from “proper place’ and there is no ignition or 
charring of wood, there cannot be recovery for damages resulting from soot or 
smoke. Fire escaping from oven and releasing sprinkler held ‘Hostile Fire,” so as 
» a reoerery for damage from water. Pappadakis v. Netherlands Fire & Life 
ns. On LWASB. Jace ccccccceesncetecesesesesesesseeeseeeesensesecscceesececes Lewes 

§ 423. CIGHT NING, WIND, TORNADOES AND OTHER STORMS, 

423—Insurer held liable under cyclone policy for injury from rain entering because of damage 
to roof. National Union Fire Ins. Co. v. Harrower. (Ark.) 

§ 424. ACCIDENT 

424—Automobile tipping | over and coming in violent contact with surface of road to its damage 
= not “‘collision,” within meaning of insurance policy. Brown v. Union Indemnity 
‘oO = 

424—Transportation clause in automobile insurance policy held to contemplate collision of 
conveyance on which automobile was being carried. Collision of elevator carrying auto- 
mobile with bottom of shaft held “collision’’ within policy. National Fire Ins. Co. of 
Hartford, Conn. y. Elliott. (U. ) 

$ 425. THEFT. 

425—Meaning of term “conclusive visible evidence” in insurance policy determined by look- 
ing at whole contract and its evident purpose and end to be attained. Husch Bros. v. 
Maryland Casualty Co. (Ky.) 
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425—Clause in safe burglary insurance policy, limiting liability to case where there were 
marks of violence “upon” safe, construed to mean marks occurring anywhere thereon. 
Marks upon inner vault of safe held to be visible marks of violence, within pro- 
visions of safe burglary insurance policy. Johnston v. Fidelity & Deposit Co. of 
IIa CAD Sirah «ws insane Gian. arngnd ahs ascwierana ehh cntaiatn eda’ srvalgsre ats 

425—Insured not entitled to recover for loss of bonds by robbery, in view of failure 
for required number of guards. Kean et al. v. National Surety Co. (N. Y. 

425—Robbery policy covering members of insured’s household over 18 years of age, held not 
to cover robbery of wife under 18. Yankowitz v. Standard Accident Ins. Co. (N + 

425—Loss effected by manipulating lock of safe during policy period, after force or violence 
employed before policy period to remove plug from hole in safe door held not within 
burglary policy. Requirement of safe burglary policy that force and violence be employed 
held not inserted for evidential purposes only. Fidelity & Deposit Co. of Maryland v. 
Senne umn SEMAE. DUNS, (ORL, Oa Dab: s'arie 0 sian Hints ardte. ctv ee a Saws «elie brad claves choice ‘ 

$ 428. NEGLIGENCE OF INSURED. 

428—Provision of policy exempting insurer from liability for loss due to negligence of 
aa “7 oe effect, in view of code. Christiansen v. Bankers’ & Shippers’ 
ns. Co, » D.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Policy covering injuries in “store” held to cover injuries in printing establishment used 
in connection with store business. Continental Paper Bag Co. et al. v. Bosworth. (Tex.) 

435—Automobile liability policy held to cover loss sustained when truck was returning from 
gathering of newsboys. Journal Co. v. General Acc. Fire. & Life Assur. Corporation, 
Limited, et al. (Wi 

§ 437. WRONGFUL 

437—Provision that liability policy was unapplicable to employments in violation of law as to 
age contemplates violation of child labor. Savannah Kaolin Co. y. Travelers’ Ins. Co. 


(Ga.) 


(D) LIFE INSURANCE. 

§ 444. SUICIDE. 

§ 445. —— IN GENERAL. 

(3). Effect of incontestable clause. 

445.(3)—That incontestable clause did not exempt from its scope liability for suicide held not 
to render subsequent clause denying such liability ineffective. Claim of non-liability be- 
cause of suicide within year from date of policy held not required to be made within that 
year. Hearin v. Standard Life Ins. Co. et al. (U. S.).......... sane ne aes eevee eee « 

§ 448. DEATH CAUSE BY BENEFICIARY. 

448—Insurance company not absolved from liability on policy because beneficiary murdered 
insured. Insurance company absolved from liability under policy, where beneficiary pro- 
cured issuance thereof with intent to murder insured and defraud company. Hewitt v. 
Equitable Life Assur. Soc. of United States. (U. S.)......... ccc eeeeenee - 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 452. RISKS OF TRAVEL, RAILROADS, AND OTHER CONVEYANCES. 
452—Policy insuring against accidental injury while operating automobile, covers injury to 


ankle while getting out of car. Southern Surety Co. v. Davidson. (Tex.)............++ 1 


§ 454. BODILY 1INFIRMITIES OR DISEASE. 

454—Provision exempting death from disease did not bar recovery for death from pneumonia, 
brought about by accidental introduction of germs into deceased’s system by lancing 
pimple; ‘‘disease accidentally acquired or otherwise.” Cameron v. Massachusetts Pro- 
tective Ass’n. (M 

§ 455. EXTERNAL, 

455——Compensation for injury from accidental means requires means to have been invol- 
untary and unintentional. Clarkson v. Union Mut. ee ae. AER Ren< <csenegeind ‘ 

455—Finding that insured’s death was caused by “external, violent, and accidental means” 
within policy held sustained by evidence. Hoosier Casualty Co. v. Royster. (Ind.).. 

455—Injury not result of “accidental means,” where it is direct result of ordinary act inten- 
tionally engaged-in, Bahre v. Travelers’ Protective Ass’n of America. (Ky.) 

455—Death not caused by accidental means where no mischance slip or mishap occurs in 
doing of intentional act itself, Beneficiary is entitled to recover under “accident” 
policy for death from pneumonia, brought on by unintentional use of germ-laden instru- 
ment in lancing pimple. Cameron v. Massachusetts Protective Ass’n. (Mo.) 

455—Death in encounter of insured, if innocent of aggression, or_if he could not reason- 
ably anticipate injury from his aggression, held accidental. Death of aggressor, who 


knew or should have anticipated cocwngee | — in encounter, held not accidental. 


Occidental Life Ins. Co. y. Holcomb. ( eDinncccossccvessngeccvessecceces 006 20 
455—Death of insured solely from apoplexy not caused by “external, violent or accidental 
means,” within accident policy. Fainting spell or other temporary bodily ets er be 
“accidental means,” within meaning of accident insurance. Robinson v. Atna Life Ins. 
Co. Tex. ‘ 
ss--damet alan of heart and muscles from voluntary exertion not injury from “external, 
violent, and accidental means.” Carswell v. Railway Mail Ass’n. (U. S.).........4.. 
§ 456. EXTERNAL AND VISIBLE SIGNS OF INJURY. | _— .. : 
456—Infection caused by bruise not compensable under policy requiring infection to come from 
open wound, visible to naked eye. Bahre y. Travelers’ Protective Ass’n of America. 
Bc «cri dn dan pa Staal awk Auaibio a 6 aS LCS Oe RI SCN CIT ole a pine Saws Sacaiinre e% 
§ 464° INTENTIONAL INJURIES. ee 
464—Killing of insured by intentional act of another is not accidental within policy expressly 
excluding it. Hutson v. Continental Casualty Co. (Miss.).......cceseeeerececeecees 


1136 


058 


593 


547 
362 


364 


1052 





Topical Index 


465. SUICIDE OR SELF-INFLICTED INJURIES. 

465—Self-destruction is an accident where party is “insane” so as to be incapable of under- 
standing nature of act. London Guarantee and Accident Co. v. Officer. (Colo.).... 

465—Defendant required to furnish copy of results of laboratory analysis, but exempt from 
furnishing private papers. Travelers’ Ins. Co. v. Jackson, Judge. (lIa.) 

465—Instruction on test for insanity of suicide held erroneous. Refusal of instruction 


defining insanity of suicide within policy held erroneous. Rodgers v. Travelers’ 
Re Sa. OER inte cece Goeantauetaaeaaae ae urearan ae 6a 


465—Self-destruction held suicide while “sane” or “insane” which policy did not cover: 
“insane person.” State ex rel. Shoemaker v. Daues et al. (Mo.)............-. 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Casual connection between death from burns and unlawful transportation of liquor held 
not to exist so as to bar recovery. Provision in accident policy denying benefits “caused 


by or while violating the law,” requires casual connection between unlawful act and 
death. Southern Ins. Co. v. Graham. (Tenn.) 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. 


§ 471. PARTIAL LOSS IN GENERAL. 

471—Loss of benzine from rusting of containers held not “shortage of cargo,” within exemption 
from loss in insurance —, Eagle Star & British Dominions Ins. Co., Limited, et al. 
v. George A. Moore & Co. (U. S.) ; 

§ 473. VALUE OF SUBJECT-MATTER. 

§ 475. —— VALUED POLICIES. 

475—Policy held to conclude marine insurers as to liquidation of damages. Booth-American 
Shipping Co. v. Importers’ & Exporters’ Ins. Co. et al. (U. S.).........0005- decide e 

§ 477. GENERAL AVERAGE CONTRIBUTION. 

477—Money paid out and liability incurred held covered by insurance on general average 
a Northland Nav. Co., Inc., v. American Merchant Marine Ins. Co. of New York. 


§ 
478—Words, “‘to pay average irrespective of percentage,” stamped on marine insurance policy, 
held applicable only to memorandum clause, and not repugnant to warranty against par- 


ticular average unless vessel was stranded sunk or burnt. Borgemister et al. vy Union 
Ins. Co. of Canton, Ltd. (N. Y.) 


(B) INSURANCE OF PROPERTY AND TITLES. 


$ 495. tees Sn LIABILITY TO AMOUNT OF ASSESSMENTS. 
(1). n general. 

495(1)—Three-fourths insurance clause held invalid and unenforceable. Milwaukee Mechanics’ 
Ins. Co. v. West Development Co. et al. (Texts) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 

499—Value of property covered by fire policy determined as to date of loss. Young 
(McMichael, Assignee) v. Fireman’s Fund Ins. Co. .) 

499—In open policy, value is to be ascertained in case of loss. Christiansen v. Bankers’ 
& Shippers’ Ins. Co. (S. D.) 


§ 500. VALUED POLICIES. 

500—No proof of value of insured property after total destruction necessary under valued 
policy. Woodard v. Security Ins. Co. of New Haven, Conn. (lIa.) 

500—Issuance of valued policy of insurance on personal property is not prohibited. 
et al. v. Liverpool London & Globe Ins. Co. (Minn.) 

500—Measure of damages for total loss of insured personal property by fire stated. State 
ex rel. Burton v. Allen et al. Judges. (Mo.). i es ed 

§00—In determining value of appurtenances to realty, property is taken as worth amount for 
which it is insured, less any deterioration hetween insurance of policy and date of fire. 


eee eee eeee 


Avery v. Mechanics’ Ine. Co. of Philadelphia. ClRG.)a6 ccc svete psauesees+saneqeesseess 


500—Under valued olicy, valuation written in policy is measure of recovery in case of total 
loss. If property insured under valued policy is totally destroyed as a result of two or 
more fires, measure of recovery is amount written in contract, less amount paid in settle- 
ment of previous losses. Valued policy law not modified by later statute; provision of 
policy that it should be optional with insurer to replace destroyed property held invalid 
in case of total loss. Fadanelli y. National socerty Fire Ins. Co. (Neb.) 

500—‘‘Contest” of policy means contest by litigation. Insured’s administrator not necessary 
or proper party in insurer’s suit to annual life policy payable to insured’s wife. Chun 
Ngit Ngan v. Prudential Ins. Co. of America. (N. Y. % 

500—Policies of insurance on use_and occupancy of mill held ~~ and not valued; “not 
exceeding.” Stuyvesant Ins. Co. v. Jacksonville Oil Mill. (N. Y.) 


§$ 501. INSURANCE OF PART OF VALUE. |. , 

501—Under uniform standard cotton gin form of insurance if one operator elects to carry 
part of risk, occupies situation of co-insurer as to such part of risk. Cotton gin operator 
carrying standard cotton gin form of insurance having stock described in contract of 
value in excess of amount of insurance, held coinsurer of excess. In uniform standard 
cotton gin insurance covering stock only reduced rate contribution clause is valid 
provision though without independent consideration and signed by typewriter and in 
effect allows co-insurance; reduced rate contribution clause contained in uniform standard 
cotton gin insurance policy, covering stock only, reduces amount of loss to be paid by 
insurer to proportionate part thereof, where value of stock on hand at time of loss 
exceeds amount of insurance named in contract. Camden Fire Ins. Ass’n v. Altus 
Farmers’ Co-op. Gin Co. (Okla.) 


686 
810 


677 
958 
698 


978 


182 








The Insurance Law Journal, Vol. 66 








§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
502—Cost of painting ceilings required by water damage held proper item in determining 
liability under cyclone policy. Under ‘cyclone policy damage to floors from rain entering 


through roof is not muengered, by —_ of patching, but jury may consider patched floor 
itself. National Union Fire Ins. 






REE, “CREANGs cc ewiins. > <demhan eeeinenees¥ 923 
§ 504. EFFECT OF OTHER INSURANCE 
504—Under standard form insurance policies liability of insurer is limited to proportion of 
loss amount insured should bear to whole amount of valid and collectable insurance cover- 
ing property. Cole v. Iowa State (Mutual) Ins. Co. et al. (Iowa).........eeeee ae 
504—Insurance taken out by tobacco grower without knowledge of plaintiffs held not ‘within 
prohibitions of policy. Federal Ins. Co. v. Purvis Co. (Ky.)......cscccecesceccsces 683 
504—Board of arbitration could not pro rate fire loss among different companies where 
insurance policies do not cover same, but distinct interests. Dietzel v. Patrons’ Mut. 
wits. es Sak Dee, RNG Shp b550 ke ides Ves ode chee Obs aeesseeicaeeoneeen’ 164 
504—Policy obtained by grantors held ‘not co-insurance with policies subsequently —— by 
rantees. Identity of interest is a requisite to contribution between policies. — Fire 
ns. Co. v. Turk et al. ( i Pe LE ee Ce ee eT, Cr eee ee 
§ 507. LOSS OF RENTS AND PROFITS. 
507—Blanks in standard fire policy may be filled in by print or writing for insurance against 
loss of leasehold interest. Typewritten riders, placed on policy of insurance covering 
leasehold interest, held valid and to fix value of property insured and amount of insur- 
ance recoverable in case of cancellation of lease by fire. Provision in policies as to 
liability of company for actual loss of leasehold interest held to fix value of property as 
well as highest amount of concurrent insurance permissible. Unton v. Liverpool & London 
oe e.- FE Cy | CR oe 56:8 i: dWalnin CVCA ERT ROTA Ae es TE PEN AAA Cie calean seas 958 
(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 
512—Owner of elevator cannot recover for value of grain stored therein belonging to another, 
unless he is liable to owner or his assigns. Calnon v. Fidelity Phenix Fire Ins. Co. 
CUD in ekuns Sav cs ese 6 Fees EDAD STOO REE SWES ONES CADRE RECO ORE SED SNES LTE a CEeneeeee 333 
512—Warehouseman may recover from insurer for loss of ‘grain stored’ for owner, who 
was paid by another insurer. Calnon v. Fidelity Phenix Fire Ins. Co. (Nebr.). 706 
512—Clause exempting responsibility for settlement without authority held not applicable, 
where insurer refused to defend action. Rosenberg v. Maryland Casualty Co. (N. J.) 244 
§ 513. EXPENDITURES. 
513—Damages allowed by statute when judgment is affirmed on appeal held part of “ex- 
mses of litigation” for which insurer was liable under policy of indemnity fnsurance. 
Na tional Box Co. v. New Amsterdam Casualty Co. (Miss.) Tehs Ghae ae dae a hae a sen ane 
§ 514. DAMAGES INCURRED OR PAID. 
514—Right of insured to recover on indemnity policy held not to depend on satisfaction of 
judgments against him. Insurer_held not exposed to double liability under indemnity 
policy. Lunt v. Aétna Life Ins. Co. (Mass.).......cscccccccccceesscsccsesencccces 377 
514—Judgment against insurance company held to substantially comply with its liability under 
clause in policy. Continental Paper Bag Co. et al. v. Bosworth. (Tex.) ........ petekns 254 
514 —_— 
514%4—Judgment for attorney’s fees for failure to defend action against insured held 
proper. Continental Paper Bag Co. et al. y. Bosworth. (Tex.)........ aoe tebhaeueaede 254 
(D) LIFE INSURANCE. 
$ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 
516—Insured held not wholly disabled so as to be permanently and continuously prevented 
from engaging in any occupation for remuneration or profit within disability clause of 
life insurance policy. Ellia v. New York Life Ins. Co. (Ala.)........... iad Wale sheets 419 
; 523. DEDUCTIONS AND OFFSETS. 
523—Loan made by insurer to insured, under a binding on beneficiary. Jeremiassen 
Vi WEE, FERMION ca ih ow innesicasecnntnagcewhesss pik sh SVAREAOOS HEARSE RSS - 607 
(E) ACCIDENT AND HEALTH INSURANCE. 
§ 524. TOTAL DISABILITY. 
524—Insured losing sight of both eyes, held entitled to recover for permanent ney, 
regardless of whether he has been able to engage in gainful Corre Wambo! 
v. Reserve Loan Life Ins. Co. (N Ole sad 2 gia eae 0 tad 6 Rela ce te 8 pidsvane Rema a Riese ae INA orm 631 
§ 525. CONFINEMENT TO HOUSE ‘OR BED OR UNDER CARE OF PHYSICIAN, 
525—Accident policy requiring “confinement” to house means ee in substantial 
sense. Olinger v. Massachusetts Protective Ass’n. (Mo.).......... pieeune Rassercece one 
§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
527—Insured, killed by fall of hydroaeroplane, held not within double indemnity provision 
applicable to conveyance of “common carrier.” Brown v. Pacific _ Life Ins. Co. of 
Ce. WEN TEED i cop a kasiscuciedys Ae raatuas acne wes Oe Uranus ac anes Leaahnaatanccce 531 
527—Automobile rider, attached to policy covering injuries to assured * ‘while riding in” car, 
cuedizeel. ‘Weintst ». Ata Eire Int. CG, COs Si)é coccccccnonecsovectvtcvevete wanes 041 
§ 529. DEATH FROM ACCIDENT 
529—Death of insured held not to result from accidental injuries, producing total disability 
beginning “from date of accident,” within meaning of policy. Martin v. Travelers’ 
a i. NE? os cake t bate was gee Se oO kb CNN CEk oO AEUA Ae aea bs 1 6dNESCek ee kads . 220 
529—Insured’s death in encounter held not accidental, within double benefit "provision of 
life policy. Occidental Life Ins. Co. v. Holcomb. Ris. cde ideas eeleaatan ovvie See 
$ 530. IMITATION OF LIABILITY BY PROVISIONS OF POLICY. 
530—Attempt to evade provision that suicide is not a defense held subject to technical 
defenses. London Guarantee & Accident Co. y. Officer. (Colo.)..........cseeeees 750 
530—Provisions for payment of reduced amount in case of suicide held void in view of 
act. London Guarantee & Accident Co. v. Officer. (Colo.)....... Kaks senna saews - 750 
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§ 531. CLASSIFICATION OF RISK. 

531—Mere change in name of employment not “change of occupation,” within policy. Insurer 
produtes from reducing liability, where insured injured while oe in recreation. 
usinss Men’s Assur. Co. of America v. Bradley. (Texas)...... 

531—Under accident policy, whether occupation to which insured changed was. more hazardous 
in fact or opinion of anyone held immaterial. Under accident policy, immaterial that one 
changing to more hazardous occupation intends some time to return to original employ- 
ment. ‘‘Occupation” in accident policy, defined. Central Business Men’s Ass’n vy. 
Faith. (U. S.) oat 

§ 531%. —— 

5314%4—Accident policy as to amount to be paid on death essentially a policy of life _insur- 
ance. Ordinary contract of life insurance not a contract of indemnity; “loss.” In- 
surer held not entitled to prorate amount of indemnity promised under accident policy; 
“same loss.” Wahl et al. v. Interstate Business Men’s Acc. Ass’n. of Des Moines. 


(Ia ~, 

531%,—Where accident policy was taken out in addition to another policy prorating other ‘in- 
surance on same loss, beneficiary held not entitled to recover full amount of latter policy. 
Statute held not to prevent stipulation in policy prohibiting recovery in whole or in part 
if other insurance is taken out covering the same loss. Provision in statute that insurer’s 
liability shall be subject to such legal defenses as it may have against same refers to to 
money specified. International Travelers’ Assn. v. Gunther. (Tex.) 


XIV. Notice and Proof of Loss. 


§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Valued policy law of Nebraska held not to absolve insured from duty of furnishing 
proofs of loss. Woodard v. Security Ins. Co. of New Haven, Conn, (la.) 

536—Statute providing that insurer cannot avail itself of omission to furnish proof of “loss” 
held inapplicable to theft policy. Paulauskas v. Firemen’s Fund Ins. Co. (Mass.) 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—By whom proof of death made immaterial, where policy payable to estate. Mutual Life 
Tae Cov. Of Dee TOGm, . COD. wccccceccteaces wesencedakauneeuee S0eredeseesheeuuceds 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Insured should give notice and proofs of loss within a reasonable time. Woodard 
v. Security Ins. Co. of New Haven, Conn. (Ia.).. 

539(1)—Provision of accident insurance policy requiring. written report by physician every 
ee, days held not rendered void by statute. — v. American National Ins. Co. 
(Tex.) 

Effect of failure or delay. 


5). 
539(5)—Insured bound to ascertain her condition and ee notice within time stipulated in 


a,” recover on total disability claim therein. inois Bankers’ a, Ass’n v. — 
539(5)—Entering final judgment against defendant heid “reversible ‘error. 
Co. v. Walton. (Ga.) 
539(5)—Failure of insured to furnish written yet of loss as required by policy of insurance 
will bar recovery. La Bonte v. Mutual Fire & Lightning Ins. Co. of Richland County. 


(6). Excuses for failure or delay. 
539(6)—Strict compliance, with provision for filing proofs of claim within two months 
= ann yon not reasonably possible. London Guarantee & Accident Co. v. 
cer (Colo. e 
539(6)—When delay in giving notice and proofs of loss excused stated that “insured was 
ignorant of existence of fire policy would not excuse him from furnishing proofs of 
loss. Woodard v. Security Ins. Co. of New Haven, Conn. (Ia.)....... a uenecnes bens 
§ 540. SUFFICIENCY OF NOTICE. 
540—Notice of loss of automobile immediately after fire, to local agent, re in sending 
adjuster, held sufficient. Fireman’s Fund Ins. Co. v. Galloway et al. (Tex.) 


085 
§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 


(1). In general. 

542(1)—Letter of insured to insurer held not sufficient poset ot, of loss within requirement of 
fire policy. Woodard v. Security Ins. Co. of New Haven, Conn. (la.) oh adaees 

§ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 

547—Upon failure of insured to prove report of condition as required by accident insurance 
policy and tender amount conceded to be due, ee should have been directed for 
insurer. Burns v. American National Ins. Co. (Tex.) 

§549. INSPECTION OF PERSON OF INSURED ‘AFTER INJURY OR DEATH. 

549—Demand for autopsy, to be seasonable, must be made before burial, where insun.r’s 
agent had grounds to beli¢ve death other than by accident. When demand for autopsy 
to be made to widow stated; verbal requests for autopsy by agent on insured’s son 
held insufficient, where latter did not communicate them to widow. Gath v. Travelers’ 
Ins. Co. of Hartford, Conn. (Ohio.) 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—Proofs of death prima facie evidence of facts states on issue of cause of death. 
Harrington v. Interstate Business Men’s Acc. Ass’n of Des Moines. (Mich. 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

553(1)—Absolute personal knowledge of insured that statement in proofs of loss was false 
not required to defeat recovery of fire policies. Walz v. Fidelity Phenix Fire Ins Co. 
of New York. (N. Y.) wide 

553(1)—Clause in fire insurance policy * making policy void for concealment ‘or misr resenta- 
tion by insured of material, or other fraud, either before or after loss, held valid. 
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Instruction that false sworn statement of loss by insured would be immaterial if loss 
actually amounted to one sum held error. Diehl vy. Grand Farmers’ Mut. F.re & 
Lightning Ins. Co. (N. 
553(1)—False statement of weeks in proofs of loss held false swearing within condition a 
policy, and not mere matters of opinions. Orenstein v. Star Ins. Co. of America. (U. S.) 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 
OBJECTIONS. 
553, IN GENERAL. 
555—Waiver of strict compliance with requirements of notice and filing proofs held not 
affected by stipulation not referring to such matters. London Guarantee & Accident 
Co. v. Officer. (Colo.) 
555—Condition in insurance policy that insured furnish written proof of loss within specified 
—: may be waived. La Bonte v. Mutual Fire & Lightning Ins. Co. of Richland County. 
(Mont.) 
555—Insurer held not estopped to contest for false swearing in proofs of loss because of in- 
tention when taking on waiver aeeeanees to contest for increased hazard. Orenstein v. 
Star Ins. Co. of America. (U. 
§ 556. ——POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Provision as to lack of authority of agent to waive policy provision held bindin 
parties ; agent held unauthorized to waive timely statement of loss. Paulauskas v. Fire- 
men’s Fund Ins. Co. (Mass.) 
556(1)—Statement by insurance agent that policy had been cancelled held not to waive 
proofs of loss as not within his authority. Gambino et al. v. Northern Ins. Co. of 
New York. (Mich.) 
(2). Powers of adjusters. 
556(2)—lInsurer held not in position to question authority of adjuster to waiver proofs of 
loss. Reliance Motor Co. v. St. Paul Fire & Marine Ins. Co. (Minn.)............ 
556(2)—Claim manager presumed to have authority to waive notice of proofs of loss, 
Rosenberg v. Maryland Casualty Co. aD 


§ 558. IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Furnishing of forms, by company without objection as to time of giving notice and 
Sins proofs of claim, held to waive strict compliance with — seqeizaments, Lon- 
don Guarantee & Accident Co. y. Officer. (Colo.) 
558(1)—Acceptance of premiums while insured was neglecting to” give " physician's monthly 
report with knowledge of company’s agent that sickness was continuing, held waiver of 


requirement to give Visulslan’s report. Southern Surety Co. v. Farrell. (Colo.)....... 
. _ Statements and acts of officers and agents. 
558(2)—Reply letter of insurer held not to accept insured’s leter as proof of loss or to 


excuse insured from making further proof. Letter of local agent of insurer, “A not 
a waiver of proofs of loss under fire policy. Woodard v. ere Ins. Co. of New 
Haven, Conn. (Ia.) . 
558(2)—Reliance on statement of insurer's attorney held insufficient. to allow insured to ‘dis- 
regard policy. Paulauskas v. Firemen’s Fund Ins. Co. (Mass.)........cceeececeeedoes 
558(2)—Waiver of proofs of loss may be inferred from words or conduct of insurer’s 
authorized officers or agents. Reliance Motor Co. v. St. raul Fire & Marine Ins. 
Co. (Minn.) nan kn wes 
558(2)—Stipulated written notice of loss held waived by general agent’s. statement to insured. 
Newark Fire Ins. Co. v. McMullen. (Miss.) 
558(2)—Suit on policy may not be defended for failure of proof of loss, where proof wa 
refused by insurer’s local agent. Fireman’s Fund Ins. Co. v. Galloway et al. (Tex.).... 
(4). Failure to furnish blanks. 
558(4)—If written notice of loss is waived, then under Code 1906, Sec 2593, proof of loss is 
=e by failure to furnish blanks therefor. Newark Fire Ins. Co. v. McMullen. 
(Miss. ) 
558(4)—Proofs of fire loss held waived where insured offered to furnish such proofs on basis 
that total amount of policy was due and forms were never furnished except on basis of 
—— of adjustment average clause. North River Ins. Co. v. Corsicana Warehouse 
0. (Tex.) 
(6). Recognition of liability. 
558(6)—Admission of partial liability held compliance of waiver of requirements as to 
notice and filing of proofs, or estoppel to deny compliance. London Guarantee & 
Accident Co. v. Officer . (Colo.) 
§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Statement held to be one of fact, constituting estoppel, and affirmative charge could 
not be predicated on statement. Liverpool & London & Globe Ins. Co., Limited, of 
England v. McCree. (Ala.).........+. ‘ 
559(1)—Failure to furnish proof of fire loss is waived, if liability is * denied for reasons ‘other 
than failure to furnish proof of loss. Palatine Ins. Co. v. McFadden. (Ark.) 
559(1)—Failure of insured to furnish proofs of loss under fire policy held waived, where 
blanks for making such proofs were furnished after insurer had denied liability on policy 
and non-waiver agreement had been signed. Thompson v. State Assur, Co., Ltd. (La.).. 
§59(1)—Insurance company, denying liability under policy, held not in position to com- 
lain that insured threw refuse away before company’s representative could make exam- 
ination. Pappadakis v. Netherlands Fire & Life Ins. Co. (Wash.) 
559(1)—Denial of liability on other grounds held to establish waiver of proof of loss. 
Lawrence & Son v. Merchants’ & Mechanics’ Mutual Aid Soc. (Mo 
559(1)—Further notice or proof of loss is not necessary after personal inspection and denial 
of liability by adjuster of insurer. Fireman’s Fund Ins. Co. v. Galloway et al. (Tex.) 
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559(1)—Breach of condition against false swearing is not waived by denial of liability if 
proofs of loss containing such swearing are in fact offered. Orenstein v. Star Ins. Co. 
of America. J 
(2). Life, accident and liability insurance. 
559(2)—Letter written by insurer denying liability, held not to constitute a waiver of _— 
of loss. Illinois Bankers’ Life Ass’n v. Byassee. (Ark. 
559(2)—Insurer ig en liability excused beneficiaries from making proof. 
Assur. Soc. of the United States v. Campbell. (Ind.) 
§ 560. Gy ie ee ae OBJECT OR TO STATE GROUND OF OBJECTION. 
n genera 
560(1)—Failure of insurer to definitely point out omissions and defects in insured’s letter 
ee not a waiver of proofs of loss. Woodard v. Security Ins. Co. of New Haven, 


a.) 

560(1)—Failure of adjuster to object to proofs of loss until expiration of time to submit 
proofs held to constitute a waiver. Glens Falls Ins. Co. v. Jenkins et al. (Ark. 

560(1)—Receipt and retention of defective proof of loss held waiver of proof of loss in proper 
form. I. H. Lawrence & Son v. Merchants’ & Mechanics’ Mut. Aid Soc. (Mo.)...... 

(3). Specifying ground of objection as waiver of other grounds. 

560(3)—Notice of loss waived by refusing payment on other grounds. Rosenberg v. 
Maryland Casualty Co. (N. J.) 

§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561—Failure of insured to furnish proofs of loss under fire policy held waived, where blanks 
for making such proofs were furnished after insurer had denied liability on policy and 
non-waiver agreement had been signed. Thompson yv. State Assur. Co., Ltd. (La.). 

561—Proof of negotiations for settlement of loss or offer > ay loss, held to warrant find- 
ing of waiver of formal notice and proofs of loss. Reliance Motor Car v. St. Paul 
ane: i Sines ee, GO, |. GR pe cde dic kuccvcceccesntasensacevadbcuvbodsvetweaetaus 

§ 562. PAYMENT OF LOSS. 

562—Making payments without requiring proofs of loss waives same. United States Casualty 

v. Vinson. (Ind.) 


XV. Adjustment of Loss. 
§ 567. a OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 


567—Policy voluntary contract, though form prescribed by statute. Continental Ins. Co. 
of New York vy. Titcomb. ( 

§ 572. PROCEEDINGS ON ARBITRATION OR APPRAISAL. 

572—Proceedings by apraisers and umpire to ascertain amount of damages a common-law 
arbitration. Continental Ins. Co. of New York v. Titcomb. (N. Y.) 

572—Testimony of secretary in arbitration proceedings, as to assessment and suspension, 
held competent. Johnson et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. ( Mich.) 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites and validity of award in general. 
574(1)—Award of arbitrators not disturbed, where no showing of bad faith. Johnson et al v. 
State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.) 
574(1)—Award ‘of appraisers held in excess of their powers, and without binding force or 
effect. Mound City Roofing Tile Co. v. Springfield Fire & Marine Ins. Co. (Mo.) 
574(1)—Grounds of attack on arbitrators’ award stated. Items in Arbitrators’ award held 
not, as matter of law outside damages spec specified in use and occupancy policy. Continental 
Ins. Co. of New York v. Ritco ee 
(3). Partiality or other as of arbitrators or appraisers. 
574(3)—Appraiser named by insurer held not “disinterested,”’ within ” 
should he set aside. Coon v. National Fire Ins. Co. of Hartford. 
574(3)—Partiality of one appraiser renders verdict invalid. Milwaukee RE Ins. Co. 
v. West Development Co. et al. (Texas).......eecesecececcerceccccccceseccece akeee 
(7). Actions. 
574(7)—-Whether insurance appraisers’ award was -- of bias or prejudice held for jury. 
McLaughlin et al. v. Orient Ins. Co. (Wash.) 
§ 575. FAILURE OF APPRAISAL OR ARBITRATION. 
575—lInsured absolved from attempt to secure determination of loss in accordance with 
stipulations of charter by insurer’s appointing adjuster not qualified. Ovavez et al. v. 
Patrons’ Mut. Fire Ins. Co. (Mich.) 
575—Appraisers’ award being invalid, court not precluded from determining amount of in- 
sured’s loss and extent of his liability therefore. eae Mechanics’ Ins. Co. v. West 
Development Co. et al. Texas)....ccsseceses 


§ 576. ed OR eet AS TO ADJUSTMENT OR ARBITRATION. 
(1) n genera 
576(1)—Adjusters may bind company by settlement, denying liability or by waiving right 
to appraisal. Limiting liability of insurance company waives right to appraisal. 
Limiting liability before demanding appraisal estops company from claiming right to 
arbitration before suit. Waiving of arbitration makes appointment of a nullity. Maki 
v. Commonwealth Ins. Co. of New York. (Mich.) 
(2). By denial of liability. 
576(2)—Unqualified denial of all liability under policy renders inoperative provision requiring 
arbitration. Jewet v. Quincy Mut. Fire Ins. Co. (Me.) 
576(2)—Arbitration waived by denial of liability; court may determine amount of loss after 
waiver of arbitration. Ovavez et al. v. Patrons’ Mut. Fire Ins. Co. (Mich.) 
§ 579. SETTLEMENT BETWEEN PARTIES. 
579—Plaintiff held not estopped from seneeiping 9 settlement of loss under fire policy. 
Young (McMichael, Assignee) y. Fireman’s Ins. Co. La 
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579—If immediate payment was part of consideration for settlement of insurance claim, it is 
of essence of contract and condition precedent to its validity. Avery v. Mechanics’ Ins. 
Ck OE A RIES 2 bk che che ee ac aus Lae Oa ees bet d aa thee 
579—Agreement of adjuster waiving right to have distribution average clause applied to loss 
under policy held without consideration, where insured gave up no right against insurers. 








North River Ins. Co. v. Corsicana Warehouse Co. (Tex.).......ccccecccccecccnscceces 1008 


XVI. Right to Proceeds. 
§ 580. i} PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 


. In general. 
580(1)—Parties having no interest in policy are - entitled to recover portion of proceeds 
thereof. Byrd et al. v. Asburry et al. (Okla.) 
(2). Property subject to mortgage or other lien. 
580(2)—Right of mortgagor to collect fire insurance after foreclosure was begun, but before 
title passed, inured with the fire. Smith v. Grange Mut. Fire Ins. Co. (Mich.) 
§ 581. 


ee sono TO OR FOR BENEFIT OF MORTGAGE OF PROPERTY 


581—Statutory short-form mortgage deed deprives mortgagor of right to cancel insurance 
and receive return premiums. Parker v. La Plant et al. (Mass.).......cceceeccecees 
581—Union or standard mortgagee clause held to constitute contract separate from that of 
insurance policy; attempt of mortgage clause in insurance policy to incorporate special 
‘oun of 12 months held void. Dickson Goodman ree Co. v. Home Ins. Co. 

a cae dheethaweaes 
581—Where mortgagee released its mortgage, mort; agor could’ ‘recover. * Mortgage debt 
not discharged by mortgagee insuring property for its own benefit and collecting in- 
demnity on destruction of property. Camden Fire Ins. Ass’n. v. Sutherland. (Tex.). 
581—Insurer liable to indorsee of note recognized in loss-payment and extension clause of note 
will not void policy. Bank, acquiring note recognizing in loss-paying clause of fire policy 

on automobile, is subrogated to right of former holder in proceeds of policy. Fireman’s 





45 


954 





179 
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581—Mortgage clause create separate contract with mortgagee. open Fire Ins. Co. v. 
Ras AOE OMEN CUCnS suas wad oka 54.0G aa sane maa eh eae ia oun (tia ET RED ORE EE URE SS 


§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 
TATIVES OR ESTATE 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Proceeds of life insurance policies in hands of insurer not subject to Seen for 
debt of husband of insured. Metropolitan Life Ins. Co. v. Hightower. (Ky.)............ 
583(2)—Insurance policy not invalid as permitting separate property of widow to be — 
for payment of debts of deceased husband. Scott v. American Nat. Ins. Co. (Tex.). 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

§ 586. VESTED INTEREST OF BENEFICIARY. 

586—Named beneficiaries interest where right to change ener is wt is not a vested 
right. Blethen v. Pacific Mut. Life Ins. Co. of California et al. (Cal.)..........0e.eeuee 

586—Interest in beneficiaries does not vest except by death of insured, ‘where policy reserves 
right in insured to change beneficiary interest of beneficiaries in policy reserving in 
insured right to change beneficiary never became vested, where insured and bene- 

ficiaries died at same time. Fleming et al. v. Grimes. (Miss. ) 

$ 587. CHANGE OF BENEFICIARY. 

587—Evidence held sufficient to support finding of assignment of policy. Change of bene- 
ficiary held not valid for failure to surrender original policy. Payment of premiums on 
me by wife pares, - — on life of husband, held not to prevent — of 

neficiary. Union Mut. ns. Co. v. Broderick et al. ME ees aneeresheounb tess 

587—Right to change hesohiioey “held absolute and exercisable at any time during insured’s 
life without insurer’s consent. Mode and manner of changing beneficiary subject to 
reasonable regulations expressed in policy. Any written notice by insured or his 
agent designating different beneficiary, and accompanied by policy, sufficient to effect 
change. Provisions as to mode of charene) beneficiary may be waived by insurer. 
Atkinson v. Metropolitan Lfe Ins. Co 

§ 589. - DEATH OF BENEFICIARY. 

589—Heirs of insured are entitled to proceeds of policy reserving right in insured to change 
beneficiary, where insured and beneficiaries died at the same time. Fleming et al v. 
CE SD os iain ie hole aes 4h 40's en's. S wee ees seb C4 NOS WCE RV CoS se TER NGAUS bet 

§ 590. —— RIGHTS OF CREDITORS. 

590—Cash surrender and loan value of life insurance policy accruing at end of tontine period 
is not subject to garnishment by insured’s creditors; cash surrender and loan values of life 
insurance policy are not available to insured’s judgment creditor, in equity proceeding to 
obtain relief analogous to garnishment at law. Farmers’ & Merchants’ Bank v. National 
Eee Cie Ces CDRs Bais oo wilec ads Mess ake tee aber KJ ceeWOR de Dake sures eles 

590—In absence of statute, wife’s interest in husband’s life Be ct is subject to levy and sale, 
and wife’s assignment of husband's life policy during his lifetime may be set aside as 
fraud on creditors. .jackpon. v.. Tallomdge etal, GN. Yi)ocscvasecitwscterncevdctsriees 

§ 591%. INDEMNITY INSURANCE. 

591% —Truck owner’s insurer not be joined as defendant in death action against truck owner. 
Raaneon OE. aie ts Res 0 ak RE i 6a os sails eat Ae ad aoe TOMO deed dd eKs bows 

§ 594. ASSIGNMENT OF CLAIMS FOR LOSS. 

594—Assignment without consent of insurer of claim for loss of portion of property covered 
by policy is void as to insurer. La Bonte v. Mutual Fire & Lightning Ins. Co. of Richland 
Oe eS Or err ek ee en ee ee ore eee 

594—Owner, acquiring contract purchaser’s interest in insurance, is in no better position to 
increase purchaser’s interest than purchaser himself. Williams v. AZtna Ins. Co. (S. D.) 
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XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Valued policy law not modified by later statute; provision of policy that it should be 
optional with insurer to replace destroyed property held invalid in case of total loss. 
Fadanelli v. National Security Fire Ins. Co. I 
§ 598. INTEREST ON AMOUNT OF LOSS. 
598—lInterest held recoverable on deferred payment of loss. I. H. Lawrence & Son v. Mer- 
chants’ & Mechanics’ Mut. Aid Soc. (Mo.) 
§ 602. DAMAGES FOR REFUSAL OF PAYMENTS. 
602—Mutual Benefit Association held liable for attorney fees and penalties; mutual associa- 
. pt on — plan held not “fraternal benefit society.” Springfield Mut. Ass’n v. 
tnip. rk 
602— gos for aes fees and damages held unauthorized. Atlanta Life Ins. Co. v. 
son 
602—Insured held not entitled to recover for vexatious refusal to pay, where construction of 
policy an open question. Mound City Roofing Tile Co. v. Springfield Fire & Marine 
Ins. Co. (Mo.) 
602— niones for insured for counsel fees held proper. 
or (Mo.) 
602—Insurer may entertain honest difference of opinion as to liability and litigate matter with- 
out being guilty of vexatious delay. Penalties for vexatious delay and attorney’s fees 
will not be allowed against insurer, where refusal to pay was based on construction of law 
taken in good faith. Kusnetzky v. Security Ins. Co. (Mo.) 
§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Facts held to justify —, of continued liability on policy, where purported release 
was fraudulently obtained. ‘ayment of amount due under policy is no consideration 
i — of unliquidated claim under policy. United States Casualty Co. v. Vinson. 
( 
603—In absence of dispute as to amount which insured should release of liability held 
without consideration. Jones v. Fidelity & Casualty Co. of New York. (Minn.) 
603— Carriage of Baggage and “Props” in accordance with common custom, not violative 
of provision against releasing carrier from liability. Globe & Rutgers Fire Ins. Co. 
v. Winter Garden Co. ar ee 
603—Release of amount due under policy not binding on insured. 
o. of America v. Bradley. (Texas) 
603—NMistake by which insured released insurers in erroneous belief as to number of com- 
panies liable was one of fact. Columbian Nat. Fire Ins. Co. et al. v. Dixie Co-op. 
Mail Order House et al. (Tex 
§ 605. SUBROGATION OF INSURER 
§ 606. ON PAYMENTS OF LOSS IN GENERAL. 
(2). Subrogation to rights of mortgagee. 
606(2)—Where excess of mortgage debt over sale price of insured premises was greater than 
amount of insurance, insurer cannot avers This by claiming subrogation to purchase 
price. Royal Ins. Co. v. Drury et al. 
607. UNDER ASSIGNMENT OF QreHTs OF INSURED. 
607—Cancellation of deed of trust and notes assigned to insurance company held erroneous. 
Continental Ins. Co. et al. v. Simpson. S.) 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 


608—Action held properly brought on policies issued after loss, rather than antecedent con- 
tracts. mes Star & British Dominions Ins. Co., Limited, et al. v. George A. Moore 


(U. S.) 
§ 610. STATUTORY PROVISIONS. 
610—Standard ae visions statute held not applicable to policy in force when statute became 
effective. ickirson v. Pacific Mut. Life Ins. Co. (Ill. 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(3). Submission to appraisal and arbitration. 
612(3)—Desi — of appraiser by insured held condition precedent to suit. Defendant’s 
plea in abatement improperly stricken. National Fire Ins. Co. v. Lam. a. 
612(3)—-Arbitration waived by denial of liability; court may determine amount of loss after 
waiver of arbitration. Ovavez et al. v. Patrons’ Mut. Fire Ins. Co. (Mich. 
§ 614. DEFENSES. 
§ 615. IN GENERAL. 
615—Where payment of fire loss was refused by insurer for reason stated, without claiming 
exsoppe of the insured, that defense was waived. Smith v. Grange Mut. Fire Ins. Co. 
(Mich 
615—“Defense of misrepresentation on accident policy not available to insurer, where not 
returning premiums. Fraker v. Commonwealth Casualty Co. of Philadelphia, Pa. 
(Mo. 
§ 618. 
618—Act permitting service in another county only where suit on policy is brought in county 
where insurance was effected or property located was not repealed by act revising insurance 
laws. Spector v. Northwestern Fire & Marine Ins. 1a (Pa.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLIC 
§ 622. ——TIME WITHIN WHICH ACTION MUST GE BROUGHT. 
(1). In general. 
622(1)—No recovery on accident policy where suit was not brought within time prescribed in 
policy. Wilensky v. Georgia Casualty Co. (N. J.) 
(2). Validity of provisions. 
622(2)—Union or standard mortgagee clause held to constitute contract separate from that 
of insurance policy: attempt of mortgage clause in insurance policy to incorporate special 
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limitation of 12 months held void. eee Goodman Lumber Co. v. Home Ins. Co. 





















COPE). neie-oh dsnin bea t-0 9 Sen Reba Fu we nok Heed ep arabe wae ee ne Tel SS bWwanes Wows cwe 179 
§ 623. ——WAIVER OF LIMITATION. 
1). In general. 
623(1)—Negotiations for adjustment of claim not justifying delay in suing insurer cannot 
estop insurer from setting up defense of limitations. Dickirson v. Pacific Mut. Life Ins. 
Raich anh ahs wis lena Ss sae a AGEs Unb Awan nck os eteeae givens sew Sdalumean esata ee 539 
(2). Powers of officers or agents. 
623(2)—Insurer’s superintendent and general manager held authorized representative in — 
refusal of payment and denial of liability. Scott v. Life & Casualty Ins. Co. (Ga.).. 201 
(3). By conduct inducing delay. 
623(3)—When defense of limitations may be waived. Dickirson v. Pacific Mut. Life Ins. 
abs», MED ash ob waa msi alka shed Sele Cae Ric kas & ie SI eee MORSE ee aan eee OL EE AER 539 
(4). Denial of liability. 
623(4)—Postponing action on policy until expiration of 60-day period unnecessary, where 
liability denied. Declaration of nonliability and absolute refusal to pay held waiver by 
insurer of stipulation as to time of suit. Scott v. Life & Casualty Ins. Co. (Ga.)...... 201 
§ 624. PARTIES 
(1). Parties plaintiff in general. 
624(1)—In action on insurance policy, contention that judgment for plaintiff would not dis- 
charge insurer from liability to assignee held groundless. La Bonte v. Mutual Fire & 
Lightning Ins. Co. of Richland County. (Mont)............cceeeeees SVetadn aie ucnse 492 
(3). Mortgagors and mortgagees. 
624(3)—Mortgagee of car held not necessary party in suit of theft policy. Christiansen 
¥, Bagkers’ & Suippers’ Ins: Co... CBD lossy easiness tccns sacs ecw anels osleasaas <s sees 
624(3)—Bank, acquiring note recognized in loss-paying clause of policy in automobile, held 
properly pours no intervene. Fireman's Fund Ins. Co. vy. Galloway et al. (Tex.)...... 1085 
§ 625. PROCES 
§ 627. eR OAGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurance commisioner or other official. 
627(2)—Only valid service on commissioner authorized by power of attorney appointing him 
as agent. Spector v. Northwestern Fite ees. TOK. CG. CPB. aoc bce ccovedeae<es 996 
627(2)—Service on foreign insurance company may be had by serving commissioner of 
insurance. Clerk’s statement and sheriff’s return that certified copy of petitioner was 
served with citation on commissioner of insurance sufficient. Continental Casualty 
Aes Wie SOR)  9:4:< ke ves eines kaaes ee ddmaemn sues +40 we (iC mewaaeaatakaedeeake . 226 
$ 628. DECLARATION, COMPLAINT, OR PETITION. 
628—Words “next of kin” within by-law of fraternal beneficiary corporation, providing for 
payment of benefit if no beneficiary is named or beneficiary dies, are given meaning of 
nearest ae by blood, Makller y. Independent Worker’s Circle of America. (Mass.)-. 868 
§ 629. { AND REQUISITES IN GENERAL. 
(1). In ae 
629(1)—Failure to negative exceptions in policy held to make declaration demurrable. Lunt 
WT; SRO ROR TAs, RUMOR) a si9 64.5 cbv sce Sen hGoecctanay anak ieee ea GR ewekembeNe dew cnee Ee 
§ 630. INSURABLE INTEREST. 
630—Petition — a a insurable interest in plaintiff. Georgia Farmers’ Fire Ins. Co. . 
Tir SO SARA 5 65.64 sow SU Odd aA SS 1 6 ea on Cue ek als bile die x aums ie diowin 475 
632. DESCRIPTION, SITUATION, AND CONDITION OF SUBJECT-MATTER. 
632—“Anniversary,” as used in insurance policy, defined. Mid-Continental Life Ins. Co. v. 
BNOG, SERN actu seat van tabs dees pis dialn bits Aas einen halve +5 a eR EA © Srecee 284 
§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). _ In general. 
634(1)—Allegation of waiver of forfeiture for violating provision relating to double insur- 
ance held sufficient. Page et al. v. Rollingstone Mut. Farmers’ Fire Ins. Co. (Minn.).. 695 
(3). Conditions as to arbitration and appraisal. 
634(3)—Complaint, averring that before suit insurance company denied all liability for 
loss, held sufficiently to show waiver of arbitration. Page et al. v. Rollingstone — 
Farmers’ Fire Ins. Co. (Minn.)...........++. Sins Re seed cose eben kewes cates een ce eee 
§ 635. LOSS AND CAUSE THEREOF. 
635—Complaint on policy of life insurance must tender issue as to insured’s death. Complaint 
alleging only rebuttable presumptions or evidence tending to establish fact on which 
recovery depends, is demurrable. Prudential Ins. Co. of America v. Moore. (Ind.).... 270 
§ 639. ANTICIPATING DEFENSES. 
639.—Petition by Mortgagee to recover on insurance policy, payable as mortgagee’s interest 
should appear, held sufficient without specific prayer or request for reformation of policy. 
Baker et al. v. Liverpool & London & Globe Ins. Co., Ltd. (Texas)............ caswenes Oe 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. : 
640(1)—Defense to action on policy —_ not supported by allegations. Business Men’s Assur. 
Co. of oo a a eS ere pebbcrecees biSSrechescersodentvene #4 
. Avoidance and forfeiture. 
640(2)—Plea of default in payment of installment on note for premium held good. Lett 
v. Liverpool & Eotidon & Giotie Tris. Co. (Alas) occ ccccecccccccccetvcesicvccsccs 138 
640(2)—Plea failing to allege that representation of insured as to previous health was material 
to the risk held sufficient, where insured was suffering from cancer. Miller v. Metro- 
politan Life Ins, Co. CAREY coi ie Sao s oe F phlha bn ae es ee ak Mes IS oo 418 
640(2)—Plea that insured was not sole owner of premises, and that title was vested in 
insured and wife held insufficient. Socicero v. National Union Fire Ins. Co. of 
Wise Pe. CRIs ok nose hvssexcusacse etetseeessens epcudaesetessaretenas bee ou 664 


640(2)—False statements of insured as to health in application for insurance, whether actual 
or legal fraud, voids policy; answer alleging false statements as to health not in- 
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sufficient for failure to allege fraudulent intent. False statement, contributing to con- 
tingency on which policy became payable, to be defense, must be pleaded. Answer need 
not specifically allege fraud where facts show fraud. State ex rel. Metropolitan Life Ins. 
Co. v. Allen et al. (Mo.) 
640(2)—Matter of forfeiture must be pleaded. Dwyer v. Metropolitan Life Ins. Co. (S. iG) 
640(2)—Breach of condition or warranty in policy is affirmative defense required to be pleaded. 
National Liberty Ins. Co. of America vy. Milligan. (U. S.) 
(4). Notice and proofs of loss. 
640(4)—Answer of insurer held to show that no proofs of loss were made, and that suit 
= —— on that ground. Woodard v. Security Ins. Co. of New Haven, 
mn. a. 
§ 641. REPLICATION ‘OR REPLY AND SUBSEQUENT PLEADINGS. 
(2). Estoppel and waiver. 
641(2)—Replication held sufficient answer by way of estoppel and waiver to pleas setting up 
want of statement and notice of loss. Replication and pleas, considered together, held to 
aver waiver of notice and estoppel. Liverpool & London & Globe Ins. Co., Limited, 
of England v. McCree. (Ala.) 
641(2)—Replication that before loss occurred notice of additional insurance was given to 
defendant company, who made no objection, good in avoidance of defense that additional 
insurance obtained without insurer’s knowledge and consent. Globe & Rutgers Fire Ins. 
Co. v. Jones. (Ala.) 
641(2)—Plaintiffs were required to file special defense to plead estoppel to meet defense of 
false swearing by insured. American Mut. Benefit Ass'n v. Language et al. (Tex.).... 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1).. Declaration, complaint or petition. 
643(1)—Onmission of allegation of insurable interest ee be supplied by amendment of petition. 
Georgia Farmers’ Fire Ins. Co. v. Tanner. (Ga.) 
643(1)—Provision of entire policy need not be pleaded, where policy 
National Union Fire Ins. Co. of Pittsburgh v. Richards. aa 4 


§ 645. ISSUES, PROOF AND VARIANCE. 
2). Matters to be proved. 
645(2)—Where waiver of provisions of insurance contract is pleaded or relied on, proof of 
waiver must establish it as oe a for under terms of contract. Sovereign Camp, 
W. O. W., y. Stickelman. (Okla.)..... aenee eee 
645(2)—On admission of existence and terms of automobile theft" policy, Brook “necessary 
to recover thereon stated.. Christiansen v. Bankers’ & Shippers’ Ins. eh ee 
(3.) _ Evidence admissible under pleadings. 


645(3)—Insured suing on policy, and pleading nobfereuiesbie of conditions on his part held 


28 
810 


titled to prove waiver of performance. Southern Surety Co. v. Farrell. (Colo.) ... .1044 


645(3)—Proof of waiver of condition may be made under general allegation of performance 
of conditions of insurance contract. Equitable Life Assur. Soc. of the United States v. 
Campbell. (Ind.) 
ee gy that policy had automatically become one for reduced amount held sufficiently 
eaded. Dwyer v. Metropolitan Life Ins. Co. (S. C.).. 
645(3)— Proof that insured was not afflicted with consumption but in ‘sound health, may 
be shown under general denial, where breach of such warranties were specially pleaded 


in defense. American Mut. Benefit Ass’n. v. Language et al. (Tex.)............-00. 90 


645(3)—Defenses in action on oral contract of fire insurance held not available for want 
of pleading. National Liberty Ins. Co. of America vy. Milligan. (U. S.) 
(5). Variance. 
645(5)—Pleading and proof, failure to show completed contract of insurance, makes plea of 
estoppel on company to deny agent’s authority inapplicable. Camden Fire Ins. Co. v. 
Hill. (Texas) 
645(5)—Pleading and proof, in action on oral contract of insurance, held not at 


variance. National Liberty Ins. Co. of America v. Milligan. (U. S.)...........05- 91 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Burden of proot same whether contract written or oral. Liverpool & London & Globe 
Ins. Co., ee of England v. McCree. (Ala.) 
(1%) 
646(134)—Representations of assured in application presumed true when made, and to continue 
so till issuance of policy. Stipcich v. Metropolitan Life Ins. Co. J. S.) 
(2). Avoidance and forfeiture. 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Insurer has burden of proof of contents of contract alleged to operate as convey- 
ance of equitable title to property before destruction by fire. Home Ins, Co. of New 
York v. Wilson. (Ky.) ‘ é ;: ‘ ge teccecceeccescecs 
646(2)—Burden of proof of seaworthiness is on defendant in suit on policy of marine insur- 
ance. City Motor Trucking Co. v. Franklin Fire Ins. Co. of reach of cot Pa. (Ore.).. 
646(2)—Burden on insurer to show that change of possession was breach q = or war- 
ranty, and increased hazard. Dixie Fire Ins. Co. v. Henson et al. 
646(2)—Burden on insurer to show existence of other insurance Gientadebing policy. 
Camden Fire Ins. Ass’n. y. Sutherland. (Tex.) 
646(2)—Insurer has burden of proving want of title on part of insured. Palmetto Fire Ins. 
Co. v. Fansler. (Va.) 
(3). Life and accident insurance. : i 
646(3)—Onus not on insured in first instance to oe compliance with policy as to insurer’s 
right to have insured examined. Scott v. e & Casualty Ins. Co. (Ga.) 
646(3)—Evidence of policy and notice of death makes prima facie case, and defendant had 
burden of showing nonpayment of premium. Novosel v. net West Life Ins. Co. of 
Missouri. Mo.) ... 


158 
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646(3)—Burden on insurer to prove breach of affirmative warranty or provision of life 
policy. Sharlach y. Pacific Mut. Life Ins. Co. (N. Y¥.)......cceccccccccsccccccvces 
646(3)—Insurer has burden of proving material change in applicant’s health between date of 
application and issuance of —. Applicant has burden of showing notice to insurer of 
material change in health between making and acceptance of application; insured has 


burden of mee notice of change of condition of — Stippcich v. Metropolitan Life 
Ins. Co. (U.S 


(4). eee a of premiums. 
646(4)—Insurer has burden of proving non-payment of any premium after the first. Burden 
on defendant to establish affirmative defense that second annual premium of life insurance 
policy had not been paid. Equitable Life Assur. Soc. of the United States v. Campbell. 
GD, akc ie ce each edad Goa va edie eh Bene taal Mie a is eRe Ea owe wee R AR es Bebe 6 a 
646(4) Delivery of life insurance panty containing no acknowledgment of receipt of first 
premium, held to give rise to rebuttable presumption that premium was paid or that time 
of payment was extended. Reagan et al. v. Philadelphia Lite pes. Co CRG: osciencs 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Proof of fact of insurer’s waiver held essential to insured’s right to recover. 
Cages #: Batons! Union Bice Tes. Op. “4E) > cbs cnc ceens shes 00505 buses ved oeeneess 
646(5) Plaintiffs had burden of showing waiver of provision in life insurance policy. 
Equitable Life Assur. Soc. of the United States v. Campbell. (Ind.)............00ee0e 
(6). Risk and cause of loss in general. 
646(6)—In suit on standard fire insurance policy defended on riot clause, insurer has 
burden to prove that loss was caused directly or indirectly by riot; if insurer proves 
loss was caused directly or indirectly by riot and insured does not prove that fire 
was result of some other intervening cause, directing verdict for insurer is not error. 
Medicera s.: Asserionn ‘Cont, Beg, Go. COIs oi i5s hts win bs 6 sea SAE eR URE SIE +s ee 
646(6)—Burden is on plaintiffs to show that damage to cargo from water in ship’s hold 


was due to peril covered by marine insurance policy. Borgemister et al. v. Union 
Jee. Oo. 08 Catton: TOG. «tN Rapes cea es es tcme ° 


ay Suicide’ Peco esccresececesesesceceseesees 


646(7)—Burden on insurer to prove that insured committed suicide. In action on_ life 
policy, there is a strong legal presumption against commission of suicide, and litigant 
alleging its commission must establish the fact. Beneficiary held entitled to double 
indemnity, where evidence left in doubt whether insured killed himself accidentally 
or intentionally. Faulk vy. Mutual Life Ins. Co. ) 


(8). Extent of loss and liability of insurer. 
646(8)—Insurer held to have burden to establish existence of valid and collectable insurance 
on property at time of loss and amount thereof to reduce liability on policies to pro-rata 
share of loss. Cole v. Iowa State (Mutual) Ins. Co. et al. (Iowa)...........ceeeeeees 
646(8)—One seeking to recover double indemnity, payable when death” caused by specified 
Sanne, aes burden of proving that death thus caused. Faulk v. Mutual Life 
rf) RMD |g 5:40:65 bit Ach eee 66 6.520856 bt a WARES ER EAS RS Mi 0 AO WE NE 6 Ae oe OR ad aid, ale 
646(8)—Rule that proof of value of total loss sustained need not be made under valued policy 
held not to apply, if part of property insured was saved. Northland Nav. Co., Inc. v. 
American Merchant Marine Ins. Co. of New York. (N. Y.)....ccccccccccccccccccsees 
646(8)—Plaintiff, suing on tornado pra. not required to show that materials in building 

could not be advantageously use Sperry v. North River Ins. Co. ~ aoe) 
646(8)—Presumption, stated by policy that total disability for six months, preventing in 
engaging in occupation, shall be “presumed”? to be permanent, held conclusive. Heralds 
Ot SR He TORRE. MI) obo cacce corp eNssaw se uanweces pmedewsee ceahaetcencnas en 
646(8)—Burden of proving deterioration of appurtenances to realty between issuance of 
policy and fire is on insurer. If insurance is on personal property, burden is on plaintiff 
oe value of property at time of fire. Avery v. Mechanics Ins. Co. of Philadelphia. 
CUMS . 5 -bch dob 6A 0.54.6 dA COREA whe Vw & SUE OO 6 win LS 50 Rinse a. e's Bimin wie A's Own 6.0 ee Akaroa 8 ae Be 
646(8)—Burden is on insurer of automobile to show it could have been repaired, rebuilt, 
or replaced after fire. Fireman's Fund Ins. Co. v. Galloway et al. (Tex.)............ 

§ 647. ADMISSIBILITY OF EVIDENCE. 

647—Proof that insurer was substandard company, and would accept risk not generally 
accepted by others, held competent. New York Life Ins. Co. v. Long. (Ky.).......... 
647—Admission in evidence of copies of envelope and notice that premiums on life insurance 
policy was due held proper. Question as to whether sufficient foundation has been laid 


for admission of copies of lost pavers is ss largely to discretion of trial court. 
O’Donnell v. Kansas City Life Ins. Co. Mo.) 


§ 648. IN GENERAL. 
(1). In general. 
648(1)—Where insurer issued certificate, stating that it had insured. cargo under policy 
No. 7, permitting its agent to identify that policy and testify that it was only policy 
No. 7 in United States was not improper; improper and irregular admission or verified 
response to notice to produce policy held not reversible error, where statements con- 


— in response had been properly admitted. Lipshitz et al. v. New Zealand Ins. 
Co., Ltd. 


Ins. 





648(2)—Hypothetical questions as to whether risk would have been accepted, had true facts 

pee held not to reflect evidence. New York Life Ins. Co. v. Long. (Ky.)..... ‘ 
‘. nn APPLICATION FOR INSURANCE. 

0—Copy of application not containing name * applicant not in compliance with statute, and 

or —_——s Liverpool & London & Globe Ins. Co., Ltd. v. Baggett. (Texas)....... 

FRAUD OR MISREPRESENTATION: 
(1). Insurance of property. 

655(1)—Testimony as to liens on property not covered by policy held properly excluded. Testi- 


mony as to false representations concerning property not covered by policy held immaterial. 
Glen Falls Ins. Co. v. Jenkins et al. (Ark.) 
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655(1)—Overruling objection to policeman’s testimony that, when alleged bawdy house 
was reported to him, he would go there, held proper. ‘Objection to evidence showing 
purpose for which property was used was properly overruled. Overruling objection 
to evidence as to business of persons taken from alleged bawdy houses held proper. 
Evidence of reputation of persons taken from alleged bawdy houses properly admitted. 
Court records, showing use of property for immoral purposes, held competent. Ohio 
Valley Fire & Marine Ins. Co. y. King. (Ky.).....-ccccsgsccccccccsccscceceesces 
655(1)—On issue of fraud in procuring insurance ——— testimony that general agent 
for company saw car at time of taking out insurance and placed his own value thereon, 
without further representation than signing application was error. Knight. v. Hartford 
Five Tak Ga CURR «oc eisaids o'stle Seeds Fics ca ciinitlad ss chcesdacucddes duty.cuaveieen 1076 
655(1)—Testimony showing invalidity of chattel mortgage on insured property held im- 
properly excluded where defense was misrepresentation of ownership. Bennington v. 
Insurance Co. of North America. (Mo.) 
(2).. Life and accident insurance. 
655(2)—Application held admissible to show contract fraudulently procured. Couch v. National 
Life & Accident Ins. Co, (Ga.) 
655(2)—Unattached application for life insurance held admissible not as part of contract, 
but to show contract was fraudulently procured. National Life & Accident Ins. Co. 
of Nashville, Tenn. y. Martin. (Ga.) 
$ 658. LOSS OR DAMAGE TO PROPERTY AND CAUSE THEREOF. 
658—Evidence as to burned clothing in building adjacent to insured builaing admissible. 
Admission of shims found in apertures in partition wall proper to show fire. Githens 
v. Gredt Amoevieta Tas: Ca: of New See: Ca es in cdnin das Cis ede sentiaeisss 
658—Relative to defense that plaintiff wrongfully set fire to property, any proof is relevant 
which tends directly to show absence of motive; excluding testimony that, at the time 
of fire, and for some months previously plaintiff's business has been making substantial 
profit held error. Relative to defense that plaintiff set fire to property, any evidence is 
admissible showing business with attributes of profits tending to negative motive for 
destruction. Breitman v. AZtna Ins. Co. of Hartford, Conn. (Minn.).............+.05. 176 
658—Testimony of plaintiff in suit on automobile insurance policy that automobile destroyed, 
by fire was the only one of that make ever owned by him, held proper. Lorenz v. Bull 
Dow Avte. 368 ATE CMO bs ues cscccntsncnreicetvedscaeaceeusaces cgdapers conus eee 552 
658—Lapse of three years held circumstance to be considered in —— whether rings were 
mislaid or stolen. McDuff v. General Acc. Fire & Life Assur. Co p eae CMS 2. Piva See 
§ 659. a. — OF OR INJURY TO PERSON INSURED A D’ CAUSE THEREOF. 
(2). Suicide. 
659(2)—Proferred testimony, fairly tending to rebut opposing testimony, is admissible, in 
action of insurance policy, delenten on ground of suicide, evidence for plaintiff relat- 
ing to marital relations herself and deceased husband, purchase and ownership of 
home, plans for its future improvement, lack of pressing debts, and other matters 
tending to show absence of motive for suicide, was admissible. Where insurer con- 
tended that insured committed suicide by throwing himself in front of train, and 
engineer so reported, and it was shown that widow tried to induce engineer to change 
his os to agree with conflicting report by conductor, held conductor’s report was 
properly admitted to show that it was made, and that widow could have known of 
it and believed it. Metropolitan Life Insurance Co. v. Main. (Fla.).........00eesees 
659 (2) —Evidence tending to negative theory of guicide by insured held properly admitted 
in reluttal.. Paw wc Wate. Saee Bic (CM CRA as ect iiiek evi Necdisccedatdkenc 
§ 660. —— VALUATION OF PROPERTY. 
660—Excluding evidence effect of which would be to show value of household goods at 
= policy was issued held proper. Avery v. Mechanics Ins. Co. of Philadelphia. 
(Mo.) 
664. ESTOPEL OR WAIVER. 
664—Statement that insurance was desired to protect applicant and others made to agent 
issuing — in different company was admissible, where same agent issued defend- 
ant’s policy as a renewal of first policy. Royal Ins. Co. v. Drury et al. (Md.)...... 
664—Testimony of conversation of attorney with assistant secretary of insurance company 
after death of insured held competent on question of waiver of forfeiture of policy prior 
thereto. Statement of assistant secretary of life insurance company as to conversation 
with insured held admissible as showing attempt to collect premiums after date for- 
feiture was claimed to have occurred. O’Donnell v- Kansas City Life Ins. Co. (Mo.). 
664—Testimony that assured was misled by insurer’s agent in making admittedly false 
statement in application held properly excluded, where there was no fraud leading 
caus to believe application contained a fair statement of facts. Kiefer v. ee. 
Fire & Marine Ins. Co. of Philadelphia. (Pa.) 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Plaintiffs required to prove all material allegations of complaint to recover on insur- 
ance policy. Equitable Life Assur. Soc. of the United States v. Campbell. (Ind.).... 430 
665(1)—Vexatious delay need not be explicity proved. Johnston v. Fidelity & Deposit Co. 
of Maryland. (Mo.) 
665(1)—Evidence held insufficient to sustain directed verdicts for policyholder. 
Fire Ass’n v. Altus Farmers’ Coop. Gin Co. (Okla.) 
oO ane ew s fees properly allowed. Business Men’s Assur. Co. of America 
ey. (Tex ‘ souaececeues 
2 The contract. 


(2). 
665(2)—Evidence held to warrant finding of continuance of previous contract. Liverpool 
& London & Globe Ins. Co., Limited, of England v. McCree. (Ala.) 
665(2)—Testimony as to physical appearance of insured and his brother in suit on life 
insurance policy, held inadmissible. Testimony whether disease with which insured 
died was a primary attach held incompetent, where validity of policy denied on ground 
of fraud. Commonwealth Life Ins. Co. y. Goodknights Adm’r. (Ky.) 
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665(2)—Evidence held to sustain finding that designation of defendant as beneficiary in in- 


surance policy was procured by undue agieen, and that plaintiff was entitled to full 
amount of policy. Burke v. Bay. (Minn.).. 


(3.) Avoidance and forfeiture. 
sachs ener for beneficiary held authorized. 





National Life & Acc. Ins. Co. v. Smith. 


a. 
OES Yavidenee held not to sustain defense of fraud by procuring life insurance. 
SEED TNO; GO. UT: Oe. Tete Ve BOM. COR i cnan s cesdcicn tks sas ca ahinoweeena se nekes> 
665(3)—Insurer’s right to have insured examined by its physician held not violated. Scott 
Vp DO SCOR) Bi, ES, TOD) candscusbcataia< sae icews aaa asthe es seiedas CKN mee 201 
665(3)—Claim that equitable title to property was conveyed before its destruction not_sus- 


tainable, in absence of showing of contents of contract. Home Ins. Co. of New York 
v. Wilson. (Ky.) 






















Pasa ne Cs4 464 5.05 E SRA OCET sAleed 1 k.e OUTS E ede PARANA es CERES CONS eases 158 
665(3)—Verdict for plaintiff, in suit of life insurance policy held not sustained by evi- 
dence. Commonwealth Life Ins. Co. yv. Goodknights Adm’r. (Ky.)............--0005 856 
665(3)—Evidence held to sustain finding that insured violated conditions of policy of public 
liability automobile insurance, discharging insurer. Bassi v. Bassi. (Minn.)............ 384 
665(3)—Proof of delivery of life policies to applicant held to make out prima facie case 
for plaintiff suing thereon. Sharlach v. Pacific Mut. Life Ins. Co. (N. Y.)........ 585 


665(3)—Statement by owner of life estate in application for insurance held to warrant 
finding that misrepresentations were not made with intent to deceive or defraud, and 
ae : ey did not increase risk. McLevis et al. v. St. Paul Fire & Marine Ins. Co. os 
Ma) ccccecceccoanederesscssnncscesseeeescd statics Gon dad deeds desecececed es 
665(3)—Deed of life estate to insured’s grantor prima facie showing of breach of. sole “and 
unconditional ownership clause. (Hartford Fire Ins. Co. v. McCain. (Miss.).......... 481 
665(3)—Risk held not shown increased to knowledge of insured by his tenant’s use of 


charcoal burner after he had ordered it out. Fidelity Phenix Fire Ins. Co. v. 
Redmond. (Miss. ) 


















id Eediee sia ov OS 8b OS Staab 6a AESDSRS ES OES SS RTA ORES A CCE we wale ined 960 
665(3)—Evidence held to sufficiently show that insured was in good health when the con- 
tract of insurance against disability was entered into. Heralds of Liberty v. _™ 
COMED ACs 3 iccitin Nik Mant anid < Rip ake © 59 ANG EY ev aclee en aid wea ea ee LaeRe ess suae 
665(3)—Evidence held sufficient to show payment of necessary premiums. Novosel v. Mid- 
EC EASE BRE. COOL ROUND, COND) i505 8 viens S00 bos. cele vss cheese Chew ataneruee 126 
665(3)—Evidence_ held sufficient to show compliance with provisions of burglary insurance 
policy requiring keeping of books. Aronson v. Maryland Casualty Co. (Mo.)...... 975 
665(3)—Evidence held to support finding that occupant of premises = salaried employee of 
owner. Western Montana Nt. Bank v. Home Ins. Co., of New York. (Mont.)........ 490 






665(3)—Evidence held insufficient to prove that vessel had sailed from port by ake day, 
bringing it within insurance policy; “sail.” Northland Nav. Co. Ins. v. American 
Deenenens Gears Don. Se. Oe eee Tee Gls Wado ksanc caaceessasandessceeansaasencae 352 

665(3)—Presumption of receipt of premium payment in ordinary course of mail held 
overcome positive testimony. Ripey et al. v. Cloverleaf Life & Casualty Co. (N. Y.) 749 

665(3)—Evidence held to sustain finding that insured premises were occupied ten days 
prior — fire. Booher v. Adams County Farmers’ Mut. Fire & Lightning Ins. Co. 











Sess RAD sap s'& owed Fk ad Scnieidia 5, OATS OWS oN SIR RG che RIE lee BAe olin ate Ose SRO aa 989 
665(3) Evidence held to show that captain of scow was not aboard when it sank. Shamrock 

Towing Ca¥. SRNR Bhs. Gosek Bh. Cs ed oes csihidn (owe ecewmaees (secede os psec, 521 
665(3)—-Evidence held sufficient to sustain finding of breach of condition against increase 

ox, Semmes. Ovensicin v.. Ster Ton. Ca. ae Aamerioks - GO. Bidiscice ccevnccnes sncecceeass 914 
665(3)—Evidence held not to preponderate against conclusion that contract of insurance was 

not induced by fraud or concealment. Washington Fire Relief Ass’n v. Albro, et al. 

4, Re ehecaiae SR dsiciel NEBR ADIES Se MARA a Ya RDS Re Aaa RENE KERR ERNE OREN 340 


(4). Loss and liability of insurer in general. 
665(4)—Verdict for face value of policy held unauthorized. Mechanics’ Ins. Co. of Phila- 
SR |S A ere earn eee ot I Ce eee eee ga be ear 236 
665(4)—Evidence held not to show that damage to cargo was caused hy “perils of the 
sea” within insurance policy; evidence held not to show that water causing damage 
to cargo was sea water within policy insuring cargo from “perils of the. sea’ by 
contact with sea wear. Lipshitz et al. v. New Zealand Ins. Co., Ltd. (Ga.)........ 1027 
665(4)—Verdict for limit of policy held supported by sufficient evidence. Federal Ins. 
Co. v. Purvis Bros. (Ky.) 
665(4)—Evidence held to show value of rice insured under fire policy. Young 
(McMichael, Assignee) v. Fireman’s Fund Ins. Co. (La.)......ccccccccccccecsceces 686 
665(4)—Where suit is for loss of personal property, evidence of value at time of fire is 
required. Proper way to prove cash value of personal property is to take value 
thereof at issuance of policy as stated therein, and deduct from it depreciation and 
other proper deductions through loss or otherwise. Avery v. Mechanics Ins. Co. 




















b y . of 
REE: “VUES 5 = 5 css g mind Sma e omar eig Gorell oi a binalgin eines & AR Ee Ran Can RnR ALa oa 978 

665¢4)—Evidence held sufficient to show ownership and insurance of car involved in acci- 
dent. Rosenberg v. Maryland Casualty Co. (N. J., S. C.) js eee . 244 


665(4)—Failure of proof as to part of cargo removed held to render" implied verdict that | there 


was total loss unsupported by evidence. Northland Nav. Co., Inc., v. American Merchant 
eee OSE ee errr erie eer ree pr i ee 352 


665(4)—Evidence held insufficient to show conclusive visible marks of forcible and violent 
entry into safe, making insurer liable. Newark Dance Palace, Inc., v. Maryland Casualty 
Co. (N. Y.) 


Ld aR AS AS CAECASEE EA TA UNELERACASED SCEN CS CUCCAES REG ECC Rens s be Cee 407 
665(4)—Evidence, admissions, and findings of Federal Court, stipulated to be facts, held 

to show that leak causing barge in tow of insured’s tug to sink was caused by pound- 

ing. Tice Towing Line v. Western Assurance Co. (N. Y.)....-cceececmeecececeees 1033 
665(4)—Mere presence of rain or sea water in ship’s hold, damaging cargo, is insufficient 

to show that its presence was due to sea peril. Condition of insured cargo when 
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landed does not raise inference that damage resulted from a sea peril. Borgemister 
et al. v. Union Ins. Co. of Canton, Ltd. (N. Y.) 

665(4)—Evidence relating to value of buildings held seein to sustain judgment. 

v. North American Nat. Ins. Co. et al. D.) 

665(4)—Cotton gin operator, carrying insurance under uniform standard cotton gin form 
sustaining loss makes out prima facie case on showing that property damaged falls 
within class of stock described in contract. Camden Fire Ass’n v. Altus Farmers’ Co-Op. 
Gin Co. (Okla.) 

OS ie held to support finding that loss of cargo did not occur as result of risks 
covered by policy of marine insurance. City Motor Trucking Co. v. Franklin Fire Ins. Co. 
of Philadelphia, Pa. (Ore.) .... é Keeaegeececedececennes 

665(4)—Loss of insured rings by theft may ‘be proved by circumstantial evidence. Evidence 
of loss of rings ~ theft held sufficient to oat judgment for plaintiff. McDuff v. 
General Acc. Fire & Life Assur. Corp’n, Ltd. ( R 

665(4) Evidence held to justify an < sy - car before theft. 

( 


Bankers’ & Shippers’ Ins. Co. 

665(4)—Market value of insured automobile at city if sufficient to support finding as to 
place and value; though burned on nearby highway. Fireman’s Fund Ins. Co. v. 
Garrity GE A CRE < hac cieceen yi cents tebe cdkect on beudaee’ Grew’ tensa mace ciccens 1085 

665(4)—Evidence held to show that value of property insured exceeded amount of insurance. 
Washington Fire Relief Ass’n v. Albro, et al. (Wash.) 

665(4)—Evidence of “joy ride” by former chauffeur held not to warrant recovery under 
theft policy. Rapaport y. American Cent. Ins. Co. (Wash. 

5). Life and accident insurance. 

665(5)—That La Grippe contracted three months after issuance of policy was caused partly 
by chronic cardio vascular syndrome held not conclusive that disability was not caused 
by sickness arising after date of policy. Southern Surety Co. v. Farrell. (Colo.)....1044 

665(5)—Verdict for plaintiff for some amount held authorized. Atlanta Life Ins. Co. 
Jackson. (Ga.) 

668()- Testinnany of physician that injury might have been caused b accident or previous 
infection held not to warrant recovery under accident policy. Bahre v. Travelers’ Pro- 
tective Ass’n of America. (Ky.) 

665(5)—Physician’s negative testimony insufficient to overcome positive affirmative proof of 
cause of death by official record. Harrington v. Interstate Business Men’s Acc. Ass’n 
of Des Moines. (Mich.) 

Dae held to sustain finding that death resulted necessarily and solely from 

njury. Jones v. Fidelity & Casualty Co. of New York. (Minn.) 

665(5)__Evidence of policy and notice of death makes prima facie case, and defendant has 
burden of te nonpayment of premium. Novosel v. Mid-West Life Ins. Co. of 
Missouri. (Mo.) 

(6). 


665(6)—If evidence, “aaa conflicting, is sufficient to warrant finding verdict will not be 
disturbed by Appellate Court, in absence of violation of rule of law; verdict’ for one 
suing on life insurance policy, defended on ground of suicide, held sufficiently sup- 
ported by evidence. Metropolitan Life Ins. Co. v. Main. (Fla.)..........+seeee0-- 

665(6)—Verdict of Coroner’s jury held entitled to no weight on question of suicide in action 
on policy. In action on life policy, circumstantial. evidence held to establish suicide 
must exclude every other reasonable hypothesis. Evidence held not to show suicide 
of insured, in view of absence of motive. Faulk v. Mutual Life Ins. Co. (La.) 

(7). Proof and adjustment of loss. 

665(7)—Verdict held against weight of evidence on issue of compromise settlement. Davis 
v. Minnesota Mut. Life Ins. Co. (Mich.). 

665(7)—Evidence held to sustain finding that notice of death was given as soon as reason- 
ably possible. Jones v. Fidelity & Casualty Co. of New York. (Minn.).............. 

(8). Estoppel or waiver. 

665(8)—Evidence held to warrant inference insurance company knew of mores: interest. 
Liverpool & London & Globe Ins. Co., Limited, of England v. McCree. (Ala.) 

665(8)-—Evidence held sufficient to sustain finding that insurer waived provision of 
constitution and by-laws as to insurable age. Springfield Mut. Ass’n. v. Atnip. 
(Ark.) 

608¢h) Easels held under evidence not to have waived policy conditions as to title nor 
estopped from making defense that insured was not unconditional owner. 
National Union Fire Ins. Co. Ill. 

665(8)—Evidence held sufficient to warrant finding that insurer waived defense of change 
of ownership. Royal Ins. Co. y. Drury et al. (Md.) 

665(8)—Evidence held to sustain finding that insurance company denied liability and 
waived proof of loss. Jones v. Fidelity & Casualty Co. of New York. (Minn.)...... 

665(8)—In action on fire insurance policy, evidence held to establish waiver of formal proof of 
loss. La Bonte v. Mutual Fire & Lightning Ins. Co. of Richland County. (Mont.).... 

665(8)—Evidence that agent of insurance company had knowledge before fire of third 
party’s interest in property held too meager and indefinite to be substantial. Julian 
vw; Cometeseiel Anpabae Coy. CORR 6 a5 5iks56s dosti cn tekeiei cies Sana vsteveddackons 

665(8)—Evidence held not to show that insurers were negligent in not sooner ascertain- 
ing when foreclosure proceedings a ainst property insured were begun. Facts should 
not be distorted and unnatural erence resorted to, to sustain insurance contract 
by estoppel. Kitch et al. v. Tsetheuetens Feuer Se Ge. CW 8k s diss cue cies 1017 

$ 666. AMOUNT OF RECOVERY. 

666—Damages awarded for destruction of motor truck by fire held not excessive. Reliance 
Motor Co. v. St. Paul Fire & Marine Ins. Co. (Minn.)...........ecesseeeeeeseeeee 799 

666—In suit on automobile insurance policy, judgment of $1.070 held not excessive. Lorenz 
v. Bull Dog Auto. Ins. Ass’n. (Mo. 





The Insurance Law Journal, Vol. 66 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Whether injury was unexpected and unusual so as to come within accident policy 
neld for jucy. ‘Ciirkeon vy. Union Mat, Commbite Ga. Ciao. ices cewnddeatcaeusdesse 
668(1)—Question of vexatious delay for jury. Where authorities were against insured, 
question of vexatious delay held for jury. Johnston v. Fidelity & Deposit Co. of Mary- 
SOURS ND 51s 4p ek oo 616 ecaie Kew awe R ed AREER COSI RS WINS TAME PE OU Tee. 249 
(2). Agency. 
668(2)—Question of agency and extent of authority held for jury. Liverpool & London & 


Globe Ins. Co., Limited, of England v. pO eR Ss A Se, PS Ne nearer 314 
668(2)—Evidence ‘that insurer's agent was general agent, with authority to waive pro- 

vision for written notice, held sufficient to go to jury. Newark Fire Ins. Co. v. 

PS RUNES 35.54 cc Ra anenae es males Rie Osea es SCR > Saw ae cab ae pO ake CANT Meee 966 


(3). The contract in general. . 
668(3)—Whether there was oral contract of insurance held for jury. Liverpool & London & 


Globe Ins. Co., Limited, of England v. McCree. (Ala.)...........sseeseccsccccccesers 314 
668(3)—Whether burglary policy covering suits included ladies’ dresses a question for jury. 
Husch Bros. v, Maryland Casualty Co. (Ky.).....essceccccsecescccscceccrsecceenes 396 


668(3)—Evidenve in suit on automobile insurance policy held sufficient to present question 
for jury whether original written policy had been modified so as to include risks from 
fire.ang thett, Lorene v.. Ball Doe Auto. 10k, AEG. COG I« « dose vin 69:6 Ko x0 s.000raess 552 
668(3)—Where facts are undisputed, court should construe policy and decide if it applies. 
Wright v. Etna Life Ins. Co. (U. S.) 
(4). Avoidance and forfeiture. 
668(4)—Whether failure to disclose foreclosure proceedings was a concealment making 
policy void was question for jury, and directed verdict on ground of concealment 
was properly overruled. Royal Ins. Co. v. Drury et al. (Md.)...........eeeeeeeee 942 
(5). Title or interest in, possession of, or incumbrance on, property. 
668(5)—Overruling demurrer on evidence of beneficiary suing on life insurance policy held 
not error. Preston v. Kansas Central Indemnity Co. (Kas.)........sseseeeeeeeeees 763 
668(5)—Evidence held to require peremptory instruction for defendant under sole and 
unconditional ownership clause on theory ” stolen car. Royal Ins. Co. v. Shirley. 
CRED . onescuied cts teraseraweemeba trans nine Sica ewe caveoleon WiNamn cabapeeee eh e<ae bl Ue 


» Fraud or mnierepresentations in general. 
668(6)—Issues as to false representation as to use of houses and as to incendiarisms held 
for jury. Ohio Valley Fire & Marine Ins. Co. v. King. (Ark.)...........ccecceeeees 928 
668(6)—Peremptory instruction for defendant properly refused, where plaintiff did not admit 
that policy had been procured by fraud. Commonwealth Life Ins. Co. v. Good- 
eres ROE. | CU I8 6:66 605 oN 0 a5 Se Ae aOR a as CT BLM EA 0 CAO SEOs eee e Rees 856 
668(6)—In action on insurance policy containing representation that car was worth $730 
on testimony that plaintiff had spent more than $730 on repairs and that when 
insured it was worth between $850 and $1,000 and amount of insurance was $500, 
granting peremptory instruction for defendant insurance company was error. Knight 
vi Reerenend: Bere Sen: Ne CR nik a dataset aca obo Sa cw Eda eeesv cata dieu eks 1076 
668(6)—Whether statement by insured of his actual occupation was false held eS for 
jury; “supervising.” Business Men’s Assur. Co. of America v. Campbell. (U. S.).... 74 
7). Health, condition or habits of insured. 
668(7)—Statement of a plicant that only disease suffered was neuralgia from teeth four 
years prior, which lasted three days, held not matter of law, in view of physician’s 
testimony that applicant was cured of facial paralysis by extraction of teeth, a 








misrepresentation of material facts. New York Life Ins. Co. v. Cobb. (Ga.)........ 843 
668(7)—Evidence held sufficient to overrule demurrer on grounds of false re resentation as 
to paralysis. Evidence held not sufficient to sustain demurrer to plaintift’s prima facie 
case that he was within insurable age limit. Todd v. American Mut. Union. (Mo.)..... 19 
668(7)—Where evidence was conflicting, case was properly submitted to jury. Novosel v. 
wate Week. Rise: Ten: Co. OE (MR OOD ees ecd ti cerns cue cdisc eee ceedes cos 126 
668(7)—Whether insured was in sound health when life insurance policy was issued, held 
for jury. Scott v. National Life & Accident Ins. Co. (Mo.)........ccccceccceccces 879 
(9). —— Increase or risk. 
668(9)—Higher rate for possession by tenant not conclusive that tenant’s possession is more 
hazardous or inhibited by policy. Dixie Fire Ins. Co. v. Henson et al. (Tex.)...... 516 


(10). Loss and liability of insurer in general. 
668(10)—In action on tornado and cyclone policy evidence that injury was caused by 


windstorm held for jury. National Union Fire Ins. Co. v. Harrower. (Ark.)........ 923 
668(10)—Issues as to false representation as to use of houses and as to incendiarisms 
held for jury: Ohio Valley Fire & Marine Ins. Co. v. King. (Ark.)...............- 928 


668(10)—Where policy restricted insurer’s liability to cargo from perils of the sea to 
contact with sea water directring verdict for insurer was not error, where cago was 


damaged by fresh water. Lipshitz et al. v. New Zealand Ins. Co., Ltd. (Ga.)...... 1027 
668(10)—Evidence that explosion causing damage resulted from hostile fire held for jury. 
Githens v. Great American Ins. Co. of New York. (Ta.).....ccccccccccccccccccces 770 


668(10)—Question for jury whether marks found on grating, window sill, and wall were 
“conclusive visible evidence” of use of tools in forcing entrance for purpose of burglary 
within terms of insurance policy. Evidence held to warrant submission to jury of whether 
or not there was conclusive visible evidence of entry by force and violence. Whether 
burglary was an inside job question for jury. Husch Bros. v. Maryland Casualty Co. 


ERD. in ninine wna ha e002 HOW ahh p's03 05 40s ts-6 es neem + CMO EN EES MEd sels EEN e be hs a ceke 396 
668(10)__Whether insured barn was damaged by wind or lightning held for jury. Jewett 
. Sener Wak, Ce BOR, NOR, CURE) nein s 0b. cade arias bs 0900s ksiO8 .0i6a's Sins ',8 5 neewato 940 
668(10)—Whether plaintiff attempted to burn his own property held for jury. Breitman v. 
wee: 2a, Ch. Gk CRRECONG, Scots CERDIGD: i cccc. cu ndegeus tacndsocdensdeds autv ens 0Kc 176 
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668(10)—Evidence in suit on automobile insurance policy held sufficient to present question 
for jury whether car stolen and destroyed by fire was car covered by policy. Lorenz v. 
Bull Dog Auto. Ins. Ass'n. (MO.)....ccccesccsccccccccecccccssccccscseesessseseces 552 
668(10)—In suit on standard fire insurance policy defended on riot clause, insurer has 
burden to prove that loss was caused directly or indirectly by riot; if insurer proves 
loss was caused directly or indirectly by riot and insured does not prove that fire 
was result of some other intervening cause, directing verdict for insurer is not error. 


Redfearn _v. American Cent. Ins. Co. (Okla.)......ccccccccncsccccsccccccescccceces 993 
eS et of loss of rings by theft held sufficient to go to jury. McDuff v. General 
Acc. Fire & Life Assur. Corp’n. (R. 1.)....cccseccccccccccccccccscccccccvecccevcces 574 





(11). Life or accident insurance. 

668(11)—Total disability within life insurance policy a question of fact. Ellis v. New York 
Rate Tom, Gai: GARD: vided avicdecckues cUiated cube¥aeds ceewssisgenccicitesbedeeeexdan 419 

668(11)—Prima facie case as to cause of death held not met by sufficient evidence to take 
issue to jury. Harrington v. Interstate Business Men’s Ass’n of Des Moines. (Mich.) 206 

668(11)—Whether insured died during period of continuous total disability to engage in 
labor held question for jury. Jones v. Fidelity & Casualty Co. (Mimnn.)............ 765 

668(11)—Evidence of such drunkenness of person shooting insured as to render his act 
unintentional, within accident policy, held for jury. Hutson v. Continental Casualty 


Ca. CHRD © ae Kawase tation So cecks hese cet ebrn cs cd dat ca decades sadueteereeeieas 1052 
668(11)—Refusal to submit defensive issue that insured’s death was due to apoplexy held 
erroneous. oebingon v. Atte Life Ine. Co. (PGR) oc ccccce vec desceceddeedectcess 547 


668(11)—Court erred in directing verdict for insurer on ground that beneficiary had obtained 
policy with intent to murder insured and defraud company. Hewitt v. Equitable Life 
Assur. Soc. on Wie Seeds CUS Bip ct cree ccs seceetewnccctavwaducdacueac cae . 411 

(12 Suicide. 

668(12)—Court should have instructed verdict for defendant where uncontroverted evidence 
showed that insured had committed suicide. New York Life Ins. Co. v. Weaver. (U.S.). 409 

(13.) Amount or extent of loss. 

668(13)—Facts that insured might hold insurance company liable in suit on policy held not 
to entitle other insurers sued on policies to directed verdict, on theory of reduction of 
liability under policy to pro rata share of loss. Cole v. —_ — Mutual) Ins. Co. 





CBN. CODED 6 docs dadnadeewees ein a kekaiaes can aeedas SeKeeRededéeacccbeteusces 42 
668(13)—Evidence . of total” destruction of building held for jury. * Liverpool & London & 

Giobe Ins. Go. vi Hassoun Cis oicc ici cds. dds staves beeedecbwedanaendedanes ceed 932 
668(13)—Court held to have properly submitted question of value of insured’s buildings to 

jury. Mound City Roofing Tile Co. v. Springfield Fire & Marine Ins. Co. (Mo.)...... 321 


668(13) Feasibility of storing ice in — untouched by fire held for jury. During 
plant reconstruction, amount of ice manufactured and demand therefor held for jury. 
Whether loss of profits was due to increased reduction _and_ decreased price, and not 
to fire, properly held for jury. Nusbaum v. Hartford Fire Ins. Co. (Pa.).......... 713 

668(13)—Value of goods destroyed held for jury. L. H. Lawrence & Son v. Merchants’ & 
Mechasies Mat. Aid See. CORD. evan as seecesccde we ence mend Went pebeuds ecabdesisgs 486 

668(13)—Overruling demurrer to plaintiff's evidence as to value of insured goods held 
not error. Avery v. Mechanics Ins. Co. of Philadelphia. (Mo.)............0eeeeeeees 978 


(14). Notice, proof, and adjustment of loss. 
668(14)—On allegation of false statements by insured in proof of loss and introduction of 
evidence in support thereof, insurance company held entitled to have such issues sub- 
mitted to jury under proper instructions. Diehl v. Grand Farmers’ Mut. Fire & Lighting 
Ina CO. CN. Bay vcs scccvcccckdadness eG cb evabGeedese vec encobccdtudecsGestlocssedee 338 
(15). Estoppel or waiver. 
668(15)—Bvidence held to bring case within operation of principles relative to waiver as 
affecting revival of policy, and to make case for jury. Life & Casualty Co. of Tennessee 
FT, DO, CAB) cc ccccctncenseccesedécckcdoucennceccesseceagianmecsnanVdeseaveguens 109 
668(15)—Statement held to be one of fact, constituting estoppel, and affirmative charge could 
not be predicated on statement. Liverpool & London & Globe Ins. Co., Limited, of 


England 9. MicGree. CAM) cccccccoged scesomaceievexvcaueseeanecde undue aang scien 314 
668(15) —Evidence held to warrant submitting question whether insurer had waived fur- 

nishing proof of fire loss. Palatine Ins. Co. v. McFadden. (Ark.)...,....00e+-eeees 921 
668(15)—Negotiations between insured and insurer held not to present any evidence of waiver 

of defense of limitations. Dickirson v. Pacific Mut. Life. Ins. Co. (Ill.)............ 539 
668(15)—Where there is no express waiver of proof of loss, whether waiver can be implied 

ie for jucy. Jewett v. Gummer Mut. Five Fee. CG. URE) cc acccscccaasaccescsnscens 940 


668(15)—Evidence of waiver of forfeiture of policy for failure to pay premium held sufficient 
to justify refusal to grant instruction im nature of demurrer to plaintiff's evidence. 
GRonaeh v. Tamas Gre’ ite Tee Cpt CR i ce evet dsc cincccvtntedededecescuaged 447 
668(15)—Under Rev. St. 1919, § 6181, testimony of physician who examined applicant for 
insurance that he did not make a thorough examination was for jury. Scott v. 
eee S250 D Delis: Ga: Ga CO sch kccweresscdswe dbeveséednessscecaeucnas 879 
$ 669. INSTRUCTION. 
2). The contract. 
aa. peer: held fairly to submit controversy. Federal hae Co. v. Purvis Bros. eat 
CEP.) ccvvccvccecvcccucesctesapetcoeccdcccoencdncsvcune bbntaucekeebaddedddnanaaaa 
9 Avoidance and forfeiture. 
(5). Title or interest in property. 
669(5)—Where fire occurred before title to mortgaged premises passed to mortgagee, who 
paid full amount of mortgage deht for property, charge to disregard mortgage fore- 
closure unless mortgagor had notice thereof was not error. Smith v. Grange Mut. 
Pive Jem: Gk ‘CR obs ccs sales oo icon she donnkh cdkbapev sen eebeceweietecedeiaeia 954 
(6). Fraud or misrepresentations in general. : 
669(6)—Instruction as to materiality of concealment disapproved. Instruction submitting 
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to jury’s determination what insurer would have done had it known the truth nqt 
approved. Ohio Valley Fire & Marine Ins. Co. v. King. (Ark.)...........00.-eees 
669(6)—Instruction submitting issue whether questions answered in application for insur- 
ence were actually asked applicant and understood by him held not erroneous. 
Woynarowsli ws. Metenpolitan Late: ims. Koa. GG: Bad) 6.6 code eden bho 0 ssie sh cds d ecu 
669(6)—Charge held not vague and confusing as not setting out what was meant by 
“other person.”’ Mechanics’ Ins. Co. of Philadelphia v. Teat. (Ga.) 
(7). Health, conditions or habits of insured. 
669(7)—lInstruction as to concealment of facts by insured held reversible error; “concealed.” 
Todd v. American Mut. Union. (Mo.) 
(8). Payment of premiums. 
669(8)—Charge that there could be no revival of lapsed policy, unles policy stamped to 
that effect at home office prperly refused. Charge that under terms no agent of company 


had right to revive it properly refused. Life & Casualty Co. of Tenessee v. Street. 
(Ala.) 








9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Requested charge as to forfeiture of rights under policy, because of other insurance, 
Seen. as misleading jury and ignoring plaintiff’s evidence. Globe & Rutgers Fire 
Ins. Co. Dees: CAM 60ndics os Kaci cde s dawns ccanens cébtn bieasiebese aioe ssaneas 
669(9)—-Instruction that, on proper explanation, requirements of policy regarding giving 
of notice and filing of proofs do not apply, held proper. London Guarantee & Accident 
Obs. We EE . III a ais bo 6 Soe bh osc nh ss AC MaE hw Cost waeague.s sh ses aw ebalaccns 
(11). Death of or injury to person insured and cause thereof. 
669(11)—Instruction relative to death caused by unintentional introduction of poisonous germs 
into system held not erroneous. Refusal to instruct that if insured died of lobar 
pneumonia verdict should be for defendant not erroneous. Requested instruction that 
jury should find for defendant if germs caused blood poisoning, and blood poisoning 
resulted in pneumonia causing death, properly refused. Cameron v. Massachusetts 
pe pt RL GS a te rer ee pen es eee rey eee ee eee 
(13). Notice, proofs and adjustment of loss. 
669(13)—Instruction that, if promise that amount agreed on as due under policy was 
made and relied on by insured and was material inducement to enter settlement and 
such amount not paid at once, insured was not bound thereby, held proper. Avery 
v. Mechanics Ins. Co. of pasephie. (Mo.) 
§ 670. VERDICT AND FINDINGS 
670—Overruling defendant’s motion for judgment findings of jury and undisputed facts 
not inconsistent with general verdict for plaintiff held not error. Preston v. Kansas 
eons: Seieeti Gas, TOE dé. 5 os recsus set oc enw s sh sans 4a cee bswke sae beRRs ee wane 
670—Findings that insured directed insurance broker to apply for insurance on automobile, 
without designating kind of insurance, and that broker chose company held to show 


proker represented insured in obtaining policy. Rosedale Securities Co. v. Home 
RR Oe re ee rene ete re a ee ey ee ert eee 


s.) 
$ 675 COSTS AND ATTORNEY'S FEES. 
675—Insured’s administrator, adjudged entitled to proceeds of life policy by Federal Court, 
held not entitled to recover costs therein, in action against insurer for conversion. English 
v. Metropolitan Life Ins. Co. (N. Y.) 


XIX. Reinsurance. 
XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 687. NATURE AND STATUS IN GENERAL. 

687—Mutual Benefit Association held liable for attorney fees and penalties; mutual benefit 
association on a plan held not ‘Fraternal Benefit Society.” Springfield Mut. 
RT: (SED 2 0b DNR ECA YL LE CARE ERLE LERS Rae RS SN RRO eS eR RE ORO E eo 

§ 688. EXEMPTION FROM GENERAL LAWS, REGULATING INSURANCE. 

688—Statute requiring all matters as to contracts of insurance to be expressed in policy 
held inapplicable to Fraternal Organization. Brotherhood of Railway & Steamship 
Clerks, Freight Handlers, Express. & Station Employees v. Riggins. (Ala.) 

§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 

697—Phycisians held ‘qualified to express expert opinion on question whether risk would have 
been accepted. New York Life Ins. Co. v. Long. (Ky.) 

(B) THE CONTRACT IN GENERAL. 

§ 712. WHAT LAW GOVERNS. 

712—On agreement by insured that benefit certificates was to be deemed subject to laws of 
specified state, validity of by-laws must be determined by law of such state. Mooney v. 

estheied. ot Wecces Teale, CMD 6 o:5cins enc aecss picked doen csnweres éenwes 

714. FORM AND REQUISITES OF CERTIFICATES OF MEMBERSHIP. 

714—Beneficial association may waive provision that certificate must be countersigned in ink 


by person in whose name it was written. Fort Worth Mut. Benev. Ass’n. of Texas 
ot ES CLS og Kahn dg mann Roni Mae ark take aia ne ed aR eae iene au: Mouton tein 

§ 717. CONSTITUTION, -L . € 

§ 718. —— EXISTING PROVISIONS. 

718—Where by-laws of Grand Lodge issuing membership certificate and subordinate Lodge 
of which certificate holder became a member were conflicting, held that by-laws of 
Grand Lodge governed. Fusco v. Grand Lodge of Connecticut of Sons of Italy in 
PN ee | RT eee ee ey a Pe ee en ee ee ee ee 

718—National Council held liable directly to member of local council for funeral benefits; 
nature of undertaking determined by by-laws, and not by general description which 


National Council made of it. National Council, Junior Order United American Mechanics 
v. Evans. (Ga.) 


an 






718—Laws of fraternal beneficiary association, together with benefit certificate constitute con- 
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tract. Delinquent member bound to knowledge of fundamental laws of order in respect to 

right to reinstatement. Sovereign Camp, W. O. W., v. Bailey. (Tex.)..........00000- 458 
718—Constitution and laws of Fraternal Benefit Society, in effect at time of issuance of 

certificate, became part of such certificate. Gastring et al. v. Sovereign Camp. 

Ws Qe We | RIE, Sicide as 3 actos ch ban Rh cu deus ce bleh dadnk es «Abie camel cael caleba cats 648 
718—Benefit certificates, constitution, by-laws, articles of incorporation, and member’s applica- 

tion held euairent. Order of the United Commercial Travelers of America v. Nicholson 


OE Bs Cec eda chs witvvincd e eieneaikeuln dmie keane cbaie dale G4 xtteckweda kek bes 531 
§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—Statute, pertaining to amendment of by-laws of voluntary associations, not applicable 
to certificate issued before passage. McCoy v. Modern of America et al. (Mo.)........ 25 
719(1)—General reservation in constitution and by-laws of fraternal Beneficial Assuciation 
held subject to certain implied conditions; right to make changes in constitution and 
by-laws of Beneficial Association interfering with vested rights or imparing obliga- 
tion of contracts inoperative as to member not agreeing to be bound by future 
changes. Recital in minutes of meeting of directors held to constitute no defense 
to action on certificate of insurance, provided under by-law, which meeting of directors 
had no power to repeal. Eureka Reserve Life Ins. Co. v. Glazner. (Okla.).......... 642 
719(1)—Adoption of new Constitution and By-Laws necessarily annulled constitution and 
by-laws in effect at time of execution of membership certificate. Gastring et al. v. 
Sovaseian Cums WW. Ox Wie GRO vies cede taviecte ie cebsanetioks cachhvus tease 648 
(2). Relating to beneficiaries. 
719(2)—By-law of Fraternal beneficiary association limiting persons who might be bene- 
ficiaries held not applicable to person theretofore properly designated as beneficiary. 
Mosaic Templars of America y. Crook. (Ark.)......sccsscccccecccccssccccccoecers 825 
719(2)—By-laws, enacted after issuance of certificate that would change or nullify contract 
made with member, not applicable. Insured in benefit certificates has vested right to 
designate beneficiaries. McCoy v. Modern Woodmen of America et al. (Mo.).......... 25 
719(2)—Beneficiaries permitted by statute will be read into provisions of subsequent 
constitution and by-laws of Fraternal Benefit Society. Attempt by Fraternal Benefit 
Society to decrease number of statutory beneficiaries held nugatory. Gastring v. 
Sevention Games WG. Wi Cie incase cass ishccdntansnatasasswacwuanes siwcseese GOO 
§ 723. MISREPRESENTATION, FRAUD OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation, breach of warranty or concealment in general. 
723(2)—Warranties to preclude recovery under benefit certificate must be material. 
Brotherhood of Railway & Steamship Clerks, Freight Handlers, Express & Station 


Baplayecs v.. Ringins. CAM onc ccccacckeqcesedases<baveseksedhbsrnSedwesnenetesaua 599 
723(2)—False material representations, though not warranties and not fraudulently made, will 

defeat policy. Security Benefit Ass’n v. Talley. (Col.)........sseeeeeseeeeeseeeers 423 
723(2)—Answers to questions in application, not being fraudulent, void policy only when 

material to risk. Sovereign Camp, W. O. W. v. Morris. (Ky.)...-..seeeeseeeeeees 625 


723(2)—Statutory provision that statements in application for insurance shall in absence of 
fraud, be deemed representations, held not to apply to fraternal insurance associations. 
False statement in application for fraternal insurance policy material to risk held breach 
of warranty rendering policy void. Pioneer Circle of Oklahoma v. Turnham. (Okla).... 287 

(5). Statements as to health. 

723(5)—Misrepresentation of one insured in Fraternal Organization and afflicted with 
curvature of spine, that he was in general good health, held not to increase the risk 
of loss (Code 1923, § 8507). Brotherhood of Railway & Steamship Clerks, Freight 


Handlers, Express & Seation. Resetoyees ws. Te = CA cnc ccccdcdecvccasenesssds 597 
723(5)—False warranty is good ae to action regardless of insured’s good faith. wanes 
Bennts Bate ©. Tie. - CGMS 6. acedcsasedscdvees tineeedabetnekesnaetwdeteensns : 423 


§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(1). In general. 
724(1)—Benevolent insurance association may be bound upon principles of waiver or 
estoppel by conduct of officers and persons authorized to speak and act for it. Baker 
e. Pork Wek: Di Tew, . Bae CR a re acccescancedven decade daneebanns cue 892 
(2). Misrepresentation, breach of warranty or fraud. 
724(2)—Fraternal Organization, issuing death certificate to member afflicted with spinal 
tuberculosis, held not estopped from insisting on warranty of insured that his general 
health was good, by knowledge that he had curvature of spine. Brotherhood of Rail- 
way & Steamship Clerks, Freight Handlers, Express & Station a v. Rig- 


ent, CRED . iac0ncensoteidanccevatadheds bemaeedbeal OCCA Chas eksheneeeaeceae 599 
724(2)—Warranties in application held not waived because application was made out by 
insurer’s physician. Sovereign Camp, W. O. W., v. Prince. (Miss.)........++---+++ 441 


724(2)—Collecting and making assessments against plaintiff after full knowledge of matters 
in soptirgee recognized plaintiff as member. Baker v. Fort Worth Mut. Benev. ” 
Ass’n BD sau dehd ec hhete Cheer seetn hd eas bCR eh Cees RENT ee eend osc owns eheewasa 792 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—English version of by-laws, being more favorably to beneficiary than Italian version, 


held to control. Fusco v. Grand Lodge of Connecticut of Sons of Italy in America. 
CE, ccc dace Ho ckbce SENS + ic OOKMREe ace ew edsened sheet kbnekeeleteiaeeniane 832 
726—A benefit certificate must be construed most strongly against association. Fort Worth 
Besse: Aue: of Teme Gee. CLOB) s diid deed cobnctsdkivytbies Ge ccd coke teacee 897 
726—Ambiguity in language resolved in favor of insured. Kavanagh v. The Maccabees. 
CORRE? cine tdcakaeoeed tense biestadienss Gaabekaness 6ueeue ehateiéceceus Reese awe wvae G31 
§ 727. ASSIGNMENT oF OTHER TRANSFER. 
§ 728. ——IN GENERA 
72 ¢—Placing signature of ide of assignment of certificate instead of at end held not 
to render assignment ineffective. Mosaic Templars of America v. Crook. (Ark.).... 825 
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(C) DUES AND ASSESSMENTS. 
§ 740. MODE AND SUFFICIENCY OF PAYMENT. 
eee dues were paid by insured or some one for him held immaterial. a 
Gime, Wi OC. e, -6. GI CID onda vip h aca ess SaksctSaccdccesssanes Fs 
§ 743. "REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 
743—Tender held unavailing if left without acceptance. Great Southern Fraternal ee v. 
OTD” CRIT 8s 5 6255 SSn ously wah pos ee GR DRTR ROS Cae FA Tear a Shea tive eee ea eke ches 422 
743—Dues and assessments not recoverable, though designated beneficiary disqualified. * "Mather 
¥. Boston S'S. KR. BR. Rae BR. CRM oe ees iii vciecivecicets es 
(D) FORFEITURE OR SUSPENSION. 


§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 
748—No liability on policy, where death of insured caused by engaging in prohibited occu- 


pation. Modern Woodmen of America v. Lemonds et ux. (Ky.)......- iacreenese eden: One 
§ 749. NON-PAYMENT OF DUES OR ASSESSMENTS. 
§ 753. —— SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 


(1). In general. 
753(1)—Member of Fraternal Benefit Societies held entitled to continued good standing 
by paying dues within period of grace. Provision of membership certificate, per- 
mitting recovery in case of death within ninety days after quota became due. Held 
to not restrict clause allowing ninety days of grace; “period of grace.’ Where 
by-laws refer to grace clause in membership certificate, certificate holder held entitled to 
continue good standing by paying dues within period of grace. Rights of member pay- 
ing dues held not effected by statement of secretary and his acquiescence therein 
that he was not in good eee Fusco v. Grand Lodge of Connecticut of Sons 
OE Rtehy 5a UCIOR . — CEONIAL Ds 5 ain: 05a: S ashore 357s paid Waa tar CMa ee See eRe a a wares 832 
§ 755. ESTOPPEL ee AFFECTING RIGHT OF FORFEITURE. 
1) n genera 
755(1)—Fraternal beneficiary association held not estopped from asserting forfeiture of policy 
(x non-payment of dues within required time. Sovereign Camp, W. O. W., v. Bailey. 
RD. aC dale s Kp <b aaWeaee ea aeseRees ecwe neces grates cetves wehalveed teaaleeenosers 458 
(2). Powers of officers and agents. 
755(2)—Local Lodge advancing assessments for assured acts as ee of Supreme Lodge. 
Clack vy: Stipreme Council, Reval Ascamam.. ClOWO)  oieesccccckscaticvssccvce evens 119 
755(2)—Acceptance by local officer of Fraternal Beneficial Ass'n. of dues at the loss of 
membership because of non-payment held not to bind association in view of by-laws, 
Set et ak: Vee ens RR: TRO oni a oica Kec da occ ob cee uwe see eets 849 
(4). Custom and course of dealing. 
755(4)—Officers of National Council held aan with knowledge of conduct of local officers 


in accepting assessments out of time. Wagner v. Security Ben. Ass’n. (Mo.) ...... 123 
§ 758. REINSTATEMENT. 
§ 761. ——HEALTH AND CONDITION OF INSURED. ‘ 
761—By-law, requiring insured to be in good health at time of reinstatement, is void. Wagner 
$.- Bins Te! BAG. CCS vs pect ccaewtiax ee VeWasuwouweeswee “overevetene eeels tae 
763. WAIVER OF OBJECTION. 





763—Mere knowledge that arrears proffered for reinstatement is insufficient on which to 
predicate waiver of requirement of good faith. Clerk of local camp held unauthorized to 
waive requirement of good health as condition to reinstatement. Fraternal beneficiary 
association held not to have waived good health requirement in accepting arrears in 
premium from delinquent member. Sovereign Camp, W. O. W., v. Bailey. (Tex.)...... 458 
764. EFFECT. 

764—Plaintiff under contract could not recover for disability beginning and continuing within 
five weeks after she had paid arrear “et though contract improvident on plaintiff's part. 
Uae Cont, Meet Aare wr. SOs. | CRI iin kk ci ce dsdeiscdcdesees sweues Vetetence WOn 


(E) BENEFICIARIES AND BENEFITS. 
§ 768. PERSONS WHO _— BE BENEFICIARIES. 





§ 769. —— IN GENER 

769—Da facto wife of member of benefit society held proper beneficiary of policy. Mendez v. 
See TEMA. Conca esa enna ea eiacdgaleer seb dodcst od sceudeueedsGenectiew NenWen een -. 466 

§ 770. STATUTORY PROVISIONS. 





770—Designation of son, not a dependent, held unauthorized. Mather v. Boston & M. RR. 
Ribak: Audis. MMR AN Sct nc Soiree cue ec kha caeeweoest RSviawavieres bie-cceeabe - 280 
§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 
771—Fraternal benefit society can establish rule that no wife except lawful one may be 
beneficiary. Mendez v. Mendez. (Tex.) 0. ccccsccssvvccsccccversesscccvccnsescsecce 466 
771—Stepdaughter named as beneficiary in statute, but not in constitution and by-laws, 
of Fraternal Benefit Society, held ae to recover on theory statute controlled. 
Gastring et al. v. Sovereign Camp, i NED as ha aiwigeace Bale we eatee wosccevvs C4 
§ 777. INVALID OR INEFFECTIVE DESIGNATION. 
777—Defense of beneficiary’s incapacity to take was raised for benefit of all concerned, 
and claim of deceased’s widow who intervened and who had right to insurance under 
Society’s by-laws was a — demurrer. Lodge v. Order of United Commercial 
Teh 5 Ok AURA DEMME ase eg DNS CaN Ld Coe OV Nw AR Lee eR OO as 852 
§ 778. FAILURE TO MAKE DESIGNATION. 
778—Lawful wife is entitled to insurance as against de facto wife, if beneficiary not named. 
A NOR SRD hvicd do 0.66 0.das ec eee CAKE SSE RA DRC C RODEN UT ERT ICES e Es OR Epes 466 
§ 779. CHANGE OF BENEFICIARY. 
§ 783. VESTED INTEREST OF BENEFICIARY. 








783—Beneficiary in benefit certificate has no.vested interest therein until death of insured. 
weLaeean gy. Danae.  GALIS.) oc ees Kh ccdSipetacctecdiessies sedeevendeckeceeee’s 114 
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§ 784. ——-MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Insured must change beneficiary in maner required by certificate and by-laws of 
association. If insured is unable to comply literally with regulations governing change of 
beneficiary, court of equity will treat change as having been regularly made. Attempted 
change of beneficiary in benefit certificate held void. McLennan v. McLennan. (Ariz.) 114 
(4). Issuance and delivery of new certificate. 
784(4)—Under laws of beneficial association, change of beneficiary held effective on date 
of application therefor without any act on part of association. Knappen v. Loco- 
motive Engineers’ Mut. Life & Accident Ins. Co. et al. (Minn.)..............c000e 870 
(6). Who may make objection. 
784(6)—Original beneficiary cannot complain of noncompliance with regulations pertaining 
to change of beneficiary, where association waives strict compliance, McLennan v. 
RR NRE. CREED. 6vcis vk. cnet inne cnudsdcan tesa knotaseshhsiateddnds caeeedeetacnasael 114 
(7). Estoppel and waiver as to mode of change. 
784(7)—Filing by benefit association of bill of interpleader to determine legal beneficiary 
held not complied waiver of its rules applicable to change of beneficiary. McLennan v. 
eka... CREB onc cckicccngtkcacanscbishentancesbebbnbnddheessinenaseenaneadaa 114 
784(7)—Insured may change beneficiary at his pleasure except as restricted by rules of 
association, which may be waived without consent of former beneficiary. Knappen 
v. Locomotive Engineers’ Mut. Life & Accident Ins. Co. et al. (Minn.)............... 870 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. ——IN GENERAL. 
787—Death from bursting of artery in head, caused by bodily exertion, held to have been 
caused by ‘‘accidental means’’ within benefit certificate. Fort Worth Mut. Benev. 


ROG CE “TORRE Ws: Te. CRORE cc ccivitauas nccdncedaheksebasodueekehs canes eeecan 897 
787—Instruction that arteriosclerosis was not disease within fraternal certificate held error. 
Order of the United Commercial Travelers of America v. Nicholson et al. (U. S.)...... 531 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Effect of words ‘“‘Howsoever happening” in benefit certificate reducing amount 
of recovery in certain case, stated. Provision of benefit certificate reducing amount 
payable to switchman’s beneficiary held applicable only if death occurred in connection 
with switching. Kavanagh y. The Maccabees. (Utah.).......ccceccccccccceccece -. 651 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Board of control of fraternal association not authorized to go beyond its regulations 
or contrary to statutes in awarding proceeds of endowment policy. Mother not desig- 
nated as beneficiary could not take ahead of widow or children under policy payahle 
to insured’s widow, heirs, or representatives. Robinson et al. v. Grand Lodge, Knights 
of Pythias of the State of South Carolina. Wt OAD 6 6 Oa dois Adib ow ee hae aa eae 887 
793—Death of member in Mutual Benefit Association, occurring before his approved claim 
was paid to him, justified Association in porns amount to beneficiary. Bliss v. 
Brotherhood of Railway es, . “Cs: « cctntan aguas ined ce aes ake ehh tunes aoe 1054 
§ 796. RIGHTS OF REPRESENTATIVES OF BENEFICIARY. 
796—Children of deceased beneficiary were not beneficiaries in Fraternal beneficiary policy, 
unless they were member's “next of kin’ within statute of distributions. Makller 
v. Independent Workmen’s Circle of America. (Mass.)........cccccccccscceccecccecs 868 
§ 798. PAYMENT OF BENEFITS. 
798—Draft forwarded by association to bank for delivery to member, upon latter's receipt- 
ing therefor, and surrender of such receipt was not “paid” to member who did noth- 
ing. Bliss v. Brotherhood of Railway Trainmen. (Tex.)..........cccececccececcceees 1054 


(F) ACTIONS FOR BENEFITS. 
§ 812. LIMITATIONS. 
812—Suit on beneficiary certificate held not barred by limitation; “accrual of cause of action.’ 
Provision in beneficiary certificate confining period of limitation to within two years ni 
invalid. Grand Lodge, Colored Knights of Pythias of Texas, v. Hill. (Tex.).......... 464 
§ 815. PLEADING. 
(1). _ Declaration, complaint or petition. 
815(1)—Complaint alleging’ benefit. association wag estopped from resisting plaintiff's 
claims in view of collection of assessments held to state cause of action as against 
defendant’s general demurrer. Baker v. Fort Worth Mut. Benev. Ass’n. (Tex.)...... 892 
(4). Issues, proof, and variance. 
815(4)—In contest for proceeds of certificate of insurance, it was competent to prove 
substantial compliance with prescribed conditions for changing beneficiary and waiver 
of further compliance. Knappen v. Locomotive Engineers’ Mut. Life & Accident 


a Se BR) ee ee (rset Mueecn Ria tuatee csesnewen tects 870 
§ 816. EVIDENCE. 
§ 817. ——-PRESUMPTIONS AND BURDEN OF PROOF. 


(1). In general. 
817(1)—Burden is on Association pleading amendment to defeat recove on a certificate 
to prove method of submitting amendments provided in b: ars tod been fully com- 
plied with. Eureka Reserve Life Ins. Co. v. Glazmer. (Okla.).........ceeeseeseees 642 
(3). Cause of death or injury. 
817(3)—Insurer had burden of establishing that insured died at hands of beneficiary under 
circumstances not constituting accident. Grand Lodge, Colored Knights of Pythias of 
Teme GK: Pee |. COD, é dcvccdancseccacusscanepectndcGuuaevetuedcilelsak dete 464 
817(3)—Burden on plaintiffs to prove by preponderance of evidence that death resulted solely 
from accident not contributed to & disease. Order of the United Commercial Travelers 
of America v. Nicholson et al. fh MRS 60584 CRUSE ROLES UKOe ce weeNead cone abeue neue 531 
§ 818. ADMISSIBILITY. 
1). In general. 
818(1)—Letrers by Beneficiary, wife of deceased, containing notice of death of husband, 


1155 





The Insurance Law Journal, Vol. 66 


and correspondence concerning nonpayment of dues, held relevant and admissible. 
Certificate properly sued on as of its date though issued in lieu of former policy. 
Whether or not insured was an irregular attendant at meetings of local defendant 
Lodge held irrelevant. Sovereign Camp, W. O. W. v. Graham. (Ala.)....... 
(3). Forfeiture of certificate. 
818(3)—Testimony concerning receipt for dues held admissible ag sufficiently identifying 
receipt for dues for one of months in controversy. Sovereign Camp, W. O. W. v. 
Graham. (Ala.) P ° . 
818(3)—Testimony of statement made by financier ‘of local Lodge on on of assessment 
out of time held admissible. Wagner v. Security Ben. Ass’n. (Mo.) .........eeee0e 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Evidence held to show that requirements of association substantially complied with 
in assignment of death benefit. Mosaic Templars of America v. Crook. (Ark.)...... 
819(1)—Evidence heid to sustain finding that insured had substantially complied with 
requirements of association to change beneficiary, evidence held to sustain finding that 
more complete compliance with association’s requirements as to changing beneficiary 
had been waived. Knappen v. Locomotive Engineer’s Mut. Life & Accident Ins. 
Cah OE ML CIID bo neds ok brew vs tose Oi Pema ays pedas ey eee gue Oiiic Vase olcaGe ben beenes 
(2). Matters of avoidance or forfeiture. 
819(2)—Dating of receipt for particular month held sufficient to infer that receipt referred 
to month of that date, — receipts did not expressly so state. ne Camp, 
W. W. v. Graham. la.) 5 Sacee 
819(2)— Evidence held Ne to support finding that dues on benefit certificate | were paid 
in time. Great Southern Fraternal Union v. Gunthrop. (Ark.)...........ccceeceeeees 
(3). Estoppel and waiver. 


870 


601 
422 


819(3)—Evidence held to show that certificate was in force on date of deceased’s a 
1 


Clark v. Supreme Council, Royal Arcanum. (Iowa) 
819(3)—Evidence held not to show establishment of cause of dealing for local officer "of 
Fraternal Beneficial Association to accept dues from members for stated period after 
maturity. Salter et ux. v. Security Ben. Ass'n. (Kas.).........cscccccessscsecees 
819(3)—Evidence held to sustain finding that insured had substantially complied with 
requirements of association to change beneficiary; evidence held to sustain finding 
that more complete compliance with association’s requirements as to changing bene- 
ficiary had been waived. Knappen v. Locomotive Engineers’ Mut. Life & Accident 
Ins. Co. et al. (Minn.).......cccecccccsesccscvcccccccccwssccecsccesece Peet ee 
(4). Death or injury and cause thereof. 
819(4)—Proof held not to sustain burden on beneficiaries of proving that death was not con- 
tributed to by disease. Order of the United Commercial Travelers of America v. 
ee Oe CS aD. ot, cn cece kage nee Se eee caseue ous waeoeee diwnceeneenes vacbeale 
§ 823. TRIAL. 
§ 825. ——QUESTION FOR JURY. 
(1). In general. 
825(1)—Affirmative charge properly refused, where issues were in conflict. Sovereign 
W. v. Graham. - (Ala.) ‘ ica caes ensses cane 
825(1) WwW Thether™ insured designated mother as beneficiary and never revoked designation 
held for jury. Robinson et al. v. Grand Lodge, Knights of Pythias of the State of 
Be CMRONGR, (5. Co). wccccccsciecenteviessocccuscsdcccesegtcesssaeve’se Aaaeee 
(2). Avoidance and forfeiture. 
825(2)—Evidence that insured at time of application had spinal tuberculosis held to 
require general affirmative charge for defendant in suit on death benefit certificate. 
Brotherhood of Railway & ee Clerks, Freight Handlers, Express & Station 
Employees v. Riggins. (Ala.).. <2 ‘ ‘ 
825(2)—Evidence held not to show as matter of law that insured having curvature of 
spine intentionally deceived fraternal organization by representatoin that general health 
was good (Code i923, § 8507). In action of insurance policy, general affirmative 
charge for Fraternal organization held properly refused (Code 1923, § 8507). Brotber- 
hood of Railway & Steamship Clerks, Freight Handlers, Express & Station Em- 
ployes v. Riggins. (Ala.) 
825 (2)—Determination whether Lodge permitted assured to be delinquent in * dues held for 
jury. Clark v. Supreme Council, Royal Arcanum. (Iowa) 
825(2)—Issue as to truth of answers in application held for jury. 
Wi: OPW Mier — Ry.) sic cccccctdcsscscvescece valedUt tans 
$ 826. ——INSTRUCTIONS. 
(1). In general. 
826(1)—Charge, in action on fraternal policy, payable to widow, heirs, or representatives, 
held not erroneous as charging that roceeds were inheritable. Robinson et om % 
Grand Lodge, Knights of Pythias of the State of South Carolina. (S. C.).......... 
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